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PREFACE  TO  SECOND  EDITION. 


The  first  edition  of  this  book,  published  in  June,  1875,  has 
been  out  of  print  for  several  years.  In  the  meantime,  as  is  well 
known,  the  Code  of  Civil  Procedure,  after  varied  fortunes  in 
successive  legislatures,  before  the  executive,  and  in  professional 
circles,  has  become  law ;  the  fifteenth  chapter,  covering  surrogates' 
courts  and  proceedings,  going  into  effect  September  1,  1880.  In 
view  of  the  great  number  and  importance  of  the  proposed  changes, 
a  reissue  of  the  book  would  havcvbeen  ijl-timed ;  and  now,  that  the 
new  system  has  come  into  operation,  "a  reissue  would  be  useless. 
The  author  has  therefore  r^-wijtten  ^he.Work  from  the  first  chap- 
ter to  the  last.  He  has  also  enlarged  upon  the  substantive  law  re- 
lating to  the  probate  and  interpretation  of  wills,  and  the  adminis- 
tration of  estates ;  so  that,  in  addition  to  the  details  of  procedure 
in  surrogates'  courts,  the  author  trusts  the  reader  may  find,  at 
least,  the  landmarks  of  the  law  as  administered  in  those  courts, 
and  indications  to  facilitate  further  exploration. 

In  view  of  the  great  number  of  statutes,  covering  a  period  of 
fifty  years,  which  were  wholly  or  partly  repealed  in  1880,  and  the 
necessity  of  comparing  their  provisions  with  the  Revision  of  the 
code,  and  of  determining  how  far  the  decisions  under  the  former 
were  applicable  to  the  latter,  it  may  well  be  inferred  that  the  task 
has  been  a  difficult  one ;  entitling  the  result,  as  the  author  hopes, 
to  the  indulgent  judgment  of  the  profession. 

I  cannot  deny  myself  the  pleasure  bf  acknowledging  the  valu- 
able assistance  I  have  receivedj  in  the  preparation  of  the  fol- 
lowing pages,  from    Mr.  Theo.  F.  C.  Demarest,  of   the    New 

York  bar. 

A.  A.  K, 

Mat  2,  1881. 


PREFACE  TO  FIRST  EDITION. 


The  publication  of  the  present  volume,  the  author  ventures 
to  think,  does  not  call  for  an  apology.  Mr.  Dayton's  useful  work 
on  surrogates  has  long  been  out  of  print,  and  the  last  edition  of 
Mr.  Justice  Willard's  work  on  executors,  which,  to  some  extent, 
covered  the  same  ground,  was  published  in  1859.  The  extensive 
changes  which  have  since  then  been  introduced  into  the  statutes, 
and  the  very  numerous  reported  decisions  upon  the  subjects 
treated  of,  aside  from  the  intrinsic  importance  of  those  subjects, 
would  seem  amply  to  justify  the  present  full  and,  the  author 
hopes,  satisfactory  statement  of  the  law  and  practice  of  surrogates' 
courts.  It  is  believed  that  no  reported  case  of  any  importance  has 
escaped  the  attention  of  the  author,  notwithstanding  their  great 
number,  and  that  the  statutory  provisions,  very  numerous  and 
sometimes  apparently  incongruous,  have  been  collated  with  the 
utmost  care  for  accuracy  of  statement.  It  will  be  seen  on  the 
most  cursory  examination  of  the  following  pages,  that  the  effort 
has  been  made  to  condense  rather  than  to  amplify  the  matter  in 
hand,  so  that,  in  brevity  and  accuracy  of  statement  as  well  as  con- 
venience of  arrangement,  it  is  not  too  much  to  hope  that  the  work 
may  prove  to  be  a  useful  practical  guide  in  the  special  practice  of 
which  it  treats. 
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SURROGATES'    COURTS. 


8URE0GATE8'    PRACTICE. 


INTEODUCTION. 

The  courts  of  this  country  whicli  possess  original  jurisdiction 
of  matters  relating  to  wills  and  the  administration  of  the  estates 
of  deceased  persons,  have  occasion  to  resort  constantly  to  the  pre- 
cedents established  by  the  ecclesiastical  courts  of  England,  to 
whose  jurisdiction  in  such  matters  they  have  succeeded  in  this 
country.^ 

Down  to  a  very  recent  period,  the  ecclesiastical  courts  formed 
a  fundamental  division  of  the  judicial  power  of  England,  dating 
their  origin  from  the  principal  epoch  in  the  history  of  the  origin 
of  English  courts  of  justice — the  period  from  Edward  I  to  Ed- 
ward III.  For  a  very  long  time,  both  before  and  after  that  pe- 
riod, their  jurisdiction  was  a  subject  of  vehement  dispute  between 
the  clergy  on  the  one  hand,  and  the  parliament  and  law  courts  on 
the  other.  Repeated  instances  of  collision  between  the  judges  and 
the  bishops  as  to  the  extent  of  the  jurisdiction  of  the  latter  oc- 
curred, and  the  law  courts  frequently  issued  prohibitions  against 
proceeding  in  the  ecclesiastical  courts  with  suits  not  legally  cog- 
nizable there. 

From  time  to  time  the  jurisdiction  of  the  latter  courts  was  re- 
stricted by  legislation,  until  1857,  when  it  was  very  materially  di- 
minished by  the  establishment  of  the  courts  of  probate  and  divorce 
and  matrimonial  causes. 

The  ordinary  ecclesiastical  courts  are  the  provincial  or  archi- 
episcopal  courts  of  the  provinces  of  Canterbury  and  York,  being, 
in  the  former  province,  the  court  of  arches,  the  prerogative  or  tes- 


'  In  an  introductory  note  prefixed  to  the  first  volume  of  his  reports,  the  late 
Surrogate  Bbabpord  has  given  a  succinct  and  interesting  sketch  of  the  ori^n 
of  the  ecclesiastical  jurisdiction  over  the  probate  of  wills  and  the  administra- 
tion of  the  estates  of  deceased  persons,  which  the  reader  will  find  well  worth 
perusal. 
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tamentary  court  and  the  court  of  peculiars;  and,  in  the  latter 
province,  the  prerogative  or  testamentary  court  and  the  chancery 
court.  There  are  also  diocesan  courts,  the  principal  of  which  is 
the  consistory  court,  which  was  formerly  held  iii  the  cathedral  or 
some  aisle  or  chapel  of  the  cathedral,  the  bishop  presiding,  but 
now  usually  held  by  the  bishop's  chancellor  in  some  convenient 
place  in  the  diocese. 

The  prerogative  courts  had  jurisdiction  of  wills  and  adminis- 
trations of  personal  property  left  by  persons  having  efEects  of  a 
certain  value,  in  the  various  jurisdictions  within  the  province. 
The  court  of  arches,  so  called  because  anciently  held  in  the  church 
of  Saint  Mary-le-Bow  (S.  Maria  de  Arcubus),  exercised  appellate 
jurisdiction  in  the  province  of  Canterbury,  and  had  also  original 
jurisdiction  in  some  testamentary  matters.  From  this  court  an 
appeal  lay  to  the  judicial  committee  of  the  privy  council. 

There  is  also  the  faculty  court  and  a  court  of  peculiars  of  the 
archbishop  of  Canterbury,  the  former  having  a  voluntary  or  non- 
contentious  jurisdiction,  and  the  latter  having  both  contentious 
and  voluntary  jurisdiction,  in  matters  relating  to  wills  and  letters 
of  administration,  though  the  voluntary  jurisdiction  of  the  for- 
mer courts,  and  a  great  part  of  that  of  the  latter,  have  now  been 
abolished. 

In  general,  causes  cognizable  in  the  ecclesiastical  courts  were 
formerly  classified  as  beneficial,  matrimonial,  testamentary,  and 
criminal.  The  jurisdiction  in  testamentary  matters  is  now  trans- 
ferred to  the  probate  courts  and  others.  The  matrimonial  juris- 
diction, except  as  to  granting  marriage  licenses,  is  transferred  to 
the  court  for  divorce  and  matrimonial  causes.  The  jurisdiction  in 
criminal  suits,  including  church  discipline  and  the  correction  of 
offenses  of  a  spiritual  kind,  and  the  beneficial  jurisdiction  relat- 
ing principally  to  ecclesiastical  dues  and  fees,  rights  of  eccle- 
siastical patronage,  vahdity  of  presentations  to  livings,  and  dilap- 
idations of  the  chancel  or  parsonage  house,  are  still  exercised  by 
these  courts. 

As  before  observed,  all  jurisdiction,  both  voluntary  and  con- 
tentious, of  the  ecclesiastical  and  other  courts,  in  testamentary 
causes,  and  with  respect  to  granting  or  revoldng  letters  of  admin- 
istration, is  now  taken  away  from  those  courts  and  transferred  to 
other  courts,  of  which  the  principal  is  a  court  of  probate  sitting  in 
London,  having  jurisdiction  throughout  all  England.   "Where  there 
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is  no  contention  as  to  a  grant  of  probate  or  of  letters  of  adminis- 
tration, the  grant  is  in  "  common  form,"  and  is  now  made  either 
in  the  principal  registry  in  London,  or  in  the  district  registries 
throughout  England  and  "Wales.  Where  there  is  a  contention,  the 
questions  of  probate  or  grant  of  letters  are  determined  judicially 
in  "  solemn  form  "  in  the  court  of  probate,  except  where  the  estate 
does  not  exceed  a  certain  amount,  in  which  cases  the  county  courts 
exercise  jurisdiction.  The  probate  court  may  try  questions  of  fact 
itself,  or  may  direct  an  issue  to  be  tried  before  any  of  the  superior 
courts.-' 

In  the  English  colonies  of  America,  the  jurisdiction  of  the  ec- 
clesiastical courts  of  the  mother  country  in  testamentary  causes, 
&c.,  was  exercised  by  the  tribunals  estabhshed  for  ordinary  civil 
business,  according  to  the  precedents  and  principles  of  the  spiritual 
^caurts. 

In  the  Dutch  colony  of  New  York,  this  jurisdiction  was  gov- 
erned by  the  Dutch  Roman  law,  the  custom  of  Amsterdam,  and 
the  law  of  Aasdom,  by  a  tribunal  composed  of  members  of  the 
colonial  council ;  afterwards,  in  1653,  by  the  court  of  burgomas- 
ters and  schepens ;  and  afterwards  (1665)  by  the  court  of  orphan 
masters,  and  then  by  the  mayor's  court,  after  the  conquest  of  the 
province  by  the  English.  ~  The  history  of  the  testamentary  courts 
of  New  York  since  that  time,  and  the  Hmitations  of  their  jurisdic- 
tion, have  been  the  subject  of  careful  examination  by  an  eminent 
judge,  in  a  judicial  proceeding  before  him,  as  surrogate  of  New 
York  county,  and  the  reader  will  thank  us  for  taking  a  few  pas- 
sages from  his  opinion,  conspicuous  alike  for  profound  learning 
and  gracefulness  of  statement.^ 

After  the  conquest  of  the  province  by  the  English,  in  1664, 
says  Judge  Dalt,  the  court  of  burgomasters  and  schepens  was 
changed  into  the  mayor's  court,  a  name  by  which  it  was  known 
for  one  hundred  and  forty-six  years  afterwards,  until  the  present 
name  was  given  of  the  court  of  common  pleas.      For  some  years, 


'  20  &  81  Vict.  c.  77;  31  &  33  Id.  c.  95;  see  Cox's  Institutions,  &c.  570. 

*  Opinion  of  Chief  Justice  Charles  P.  Dalt,  of  the  common  pleas,  acting 
surrogate  during  a  vacancy  cause  by  the  death  of  the  incumbent  of  that  office 
(Nov.  1862)  in  the  Matter  of  Bricli's  Estate,  reported  in  15  Abb.  Pr.  13;  see  also 
a  valuable  monograph  on  the  History  of  the  Judicial  Tribunals  of  New  York, 
by  the  same  eminent  judge,  prefixed  to  E.  D.  Smith's  Common  Pleas  Eeports, 
vol.  1 
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under  the  English  rule,  it  continued  to  exercised  the  same  func- 
tions as  before,  its  proceedings  being  conducted  in  the  Dutch  lan- 
guage. The  court  of  orphan  masters  was  discontinued,  and  the 
mayor's  court,  for  a  long  period  after  its  proceedings  were  con- 
ducted in  the  English  language,  exercised  the  same  jurisdiction  in 
respect  to  testamentary  matters  and  estates  of  persons  dying  intes- 
tate within  the  city,  as  it  or  the  court  of  orphan  masters  had  exer- 
cised previously,  with  some  modifications  and  restrictions. 

When  the  government  of  the  province  was  committed  to  Gov. 
Mcholls,  by  James  II,  then  Duke  of  York,  a  body  of  laws  was 
framed  for  its  government,  afterwards  known  as  "  The  Duke's 
Laws,"  and  this  code,  with  such  additions  as  were  made  to  it  by 
the  governor  and  council,  or  at  the  annual  sitting  of  the  court  of 
assize,  the  written  instructions  received  by  the  governors  from  the 
home  government,  the  principles  of  the  common  law,  together  with 
certain  usages  and  customs  derived  from  the  Dutch,  constituted 
the  law  of  the  province,  until  the  sitting  of  the  first  legislative 
assembly,  in  1683. 

By  the  Duke's  laws,  a  constable  and  two  overseers  were  re- 
quired to  proceed  to  the  house  of  a  deceased  person,  forty-eight 
days  after  the  death,  and  inquire  respecting  his  estate,  and  whether 
he  had  left  any  will.  They  were  required,  further,  to  make  an 
inventory  of  his  effects,  appraise  the  value,  and  make  a  return  of 
their  proceedings,  under  oath,  to  the  next  court  of  sessions. 

The  province  was  divided  into  three  ridings,  and  in  each  of 
these  ridings  there  was  a  court  of  sessions,  composed  of  the  jus- 
tices of  peace  living  within  the  riding,  which  was  held  twice  a 
year.  The  probate  'of  wills,  the  granting  of  administration  in 
cases  of  intestacy,  the  final  accounting  of  executors  and  adminis- 
trators, together  with  such  compulsory  measures  as  were  necessary 
to  compel  it,  the  removal  of  executors,  the  distribution  of  estates, 
and  the  appointment  of  guardians,  took  place  in  the  first  instance 
before  the  court  of  sessions,  except  in  the  city  of  New  York,  where 
the  same  jurisdiction  was  exercised  by  the  mayor's  court.  If  the 
estate,  however,  exceeded  £100,  all  proceedings  upon  the  probate 
of  wills,  and  all  records  in  cases  of  administration,  had  to  be  trans- 
mitted, duly  certified,  to  the  oflSce  of  the  secretary  of  the  province 
in  the  city  of  New  York,  where  they  were  required  to  be  recorded, 
and  where  letters  testamentary  and  of  administration  in  such  in- 
stances, and  the  final  discharge  of  executors  or  administrators, 


mTRODtrCTION.  5 

wMcli  was  called  a  quietus,  were  granted  by  tlie  governor  under 
the  seal  of  the  province.  The  proof  and  all  proceedings  took  place 
in  the  first  instance  before  the  court  of  sessions  or  the  mayor's 
court,  and  the  court  gave  its  judgment  or  opinion,  which  was  trans- 
mitted to  the  governor  under  the  certificate  of  one  of  the  justices 
and  the  clerk,  and  the  act  of  the  governor  was  simply  a  formal 
ratification  by  the  granting  of  letters  or  of  discharges.  In  some 
instances  the  governor  gave  his  judgment  upon  the  construction 
of  a  will,  and  Governor  Andre  granted  letters  without  any  pro- 
ceeding in  court,  but  these  were  exceptional  instances  and  of  rare 
occurrence.  In  all  proceedings  before  them,  the  court  of  sessions 
had  the  power  of  granting  a  rehearing,  or,  as  it  was  called,  a  "  re- 
view," and  upon  such  review  might  in  their  discretion  admit  new 
evidence — a  power,  however,  which  was  not  continued  in  the 
courts  which  succeeded,  in  1691,  to  the  civil  jurisdiction  of  these 
tribunals.^ 

This  state  of  things  continued  until  1686.  In  the  letter  of  in- 
structions transmitted  in  that  year  to  Governor  Dongan,  he  was, 
among  other  things,  directed  to  see  that  the  ecclesiastical  jurisdic- 
tion of  the  Archbishop  of  Canterbury  should  take  place  in  the 
province,  "  as  farr  as  conveniently  may  bee,"  except  the  collating 
of  benefices,  the  granting  of  marriage  licenses,  and  the  probate  of 
wOIs,  which  were  reserved  to  the  governor  ;  and  in  a  similar  letter 
of  instructions  to  Sloughter,  in  1689,  the  ecclesiastical  jurisdiction 
iof  the  Bishpp  of  London  was  added.^  The  ecclesiastical  jurisdic- 
tion of  the  Bishop,  of  London,  so  far  as  it  related  to  testamentary 
matters  or  the  administration  of  the  estates  of  intestates,  was  lim- 
ited to  cases  where  the  effects  of  the  deceased  were  exclusively 
within  the  bishop's  diocese,  and  the  jurisdiction  was  exercised  by 
a  court  held  in  the  diocese  by  the  bishops,  commissary,  or  surro- 
gate ;  but  if  the  deceased  had  left  effects  in  more  than  one  diocese, 
then  the  Archbishop  of  Canterbury  had  exclusive  jurisdiction,  and 
the  matter  was  heard  before  his  delegate  in  the  prerogative  courts, 
of  which  there  were  two,  the  prerogative  offices  at  York  and  Can- 
terbury.'   

'  The  Duke's  Laws;  Collection  of  the  N.  T.  Historical  Society,  vol.  I,  315, 
404,  413,  415;  Kecords  of  Wills  In  N.  Y.  Surrogate's  Office,  lib.  I,  1,  3,  10,  19, 
21,  38,  31,  38,  41,  67,  90,  91,  105,  190,  195,  370,  283,  355,  376,  377,  443;  lib.  II, 
39;  lib.  Ill,  191;  lib.  IV,  129;  Book  of  Inventories,  vol.  I,  1,  5;  Daly's  Jud. 
Trib.  33-30;  3  Rev.  L.  of  1813,  app.  V. 

«  3  Col.  Doc.  873,  688,  830. 

3  AylifE's  Parergon  Juris  Canonici  Aaglicana,  193,  534,  London,  1736;  Gib- 
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After  these  instructions  were  received,  a  change  took  place  in 
the  course  of  procedure.  The  courts  of  session  and  the  mayors 
court  continued  to  exercise  the  same  functions  as  before,  but  the 
governor,  or  the  secretary  of  the  province,  also  took  proof  of  the 
execution  of  wills  and  of  the  inventory  and  appraisement  of 
estates ;  and  in  1691,  under  the  administration  of  Lieut.-governor 
Ingoldsby,  a  clause  was  inserted  in  all  letters  testamentary  or  of 
administration,  that  the  granting  of  such  letters,  the  hearing  of 
accounts,  the  reckoning  of  administration,  and  the  granting  of  the 
final  discharge,  belonged  to  the  governor,  and  not  to  any  inferior 
judge.  If  a  will  was  proved  before  a  secretary,  he  annexed  a 
certificate  that  "being  thereunto  delegated,"  the  will  had  been 
duly  proved  before  him ;  and  an  authentication,  in  the  name  of 
the  governor,  in  the  form  that  continued  in  use  down  to  the  Re- 
vised Statutes,  that  the  wiU  had  been  "proved,  approved,  and 
allowed,"  under  the  prerogative  seal,  was  annexed,  and  the  whole 
was  recorded  in  the  secretary's  office — ^the  validity  of  the  record 
being  attested  by  his  signature.  In  this  way  a  distinct  depart- 
ment grew  up  in  the  secretary's  office,  which  took  the  name  of  the 
prerogative  office,  and  the  records  connected  with  it  the  name  of 
the  registry  of  the  prerogative,  and,  by  1691,  the  whole  became 
distinguished  by  the  judicial  appellation  of  the  prerogative  court.^ 

The  legislative  assembly  which  was  convened  in  1683,  having 
been  established,  was  again  reinstated  in  1691,  and,  at  its  second 
session,  in  1692,  an  act  was  passed  ^  by  which  it  was  declared  that 
the  probate  of  all  wills  and  letters  of  administration  should  thence- 
forth be  granted  by  the  governor,  or  such  person  as  he  should 
delegate,  under  the  seal  of  the  prerogative  office ;  that  all  wills  in 
the  counties  of  Orange,  Richmond,  Westchester,  or  Kings,  should 
be  proved  in  New  York  before  the  governor  or  his  delegate,  and 
in  the  remote  counties  in  the  courts  of  common  pleas — tribunals 
which  had  been  created  in  each  county  by  an  act  of  the  previous 
session ;  and  where  the  proof  was  taken  in  the  courts  of  common 
pleas,  it  was  required  to  be  certified  under  the  hand  of  the  judge 
and  clerk  to  the  secretary's  office  in  New  York,  where  probate 


son's  Codex,  465,  471,  473,  478;  Godolphia's  Orphans'  Legacy,  106;  4  Inst.  335; 
Williams  on  Ex.  348,  4th  Lond.  ed. 

'  Eecords  of  Wills  in  N.  Y.  Surrogate's  Office  from  1683  to  1690  and  1691, 
183,  339. 

"  Laws  of  N.  Y.  from  1691  to  1751,  Smith  and  Livingston's  ed.  I,  15. 
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was  granted.  Where  the  estate  was  imder  £50,  the  courts  of 
common  pleas  were  authorized  to  admit  the  will  to  probate,  or  to 
grant  letters  of  administration,  and  from  their  decision  an  appeal 
was  allowed  to  the  governor,  or  to  the  person  he  might  delegate  to 
act  for  him.  How  this  jurisdiction  was  then  understood  appears 
from  a  letter  written  the  year  following,  by  Clarkson,  the  secre- 
tary of  the  province,  to  the  Lords  of  Trade.^  "  The  governor," 
he  says,  "discharges  the  place  of  the  ordinary  (the  bishop)  in 
granting  administration  and  in  proving  wills,  and  the  secretary  of 
the  province  acts  as  registrar."  The  secretary  of  the  province 
was  an  officer  independent  of  the  governor,  holding  his  appoint- 
ment from  the  crown,  the  duties  of  which  he  discharged  chiefly 
through  a  deputy.  Governor  Fletcher,  immediately  after  the 
passage  of  this  act,  in  1692,  appointed  this  deputy  his  delegate, 
and  he  took  proof  of  wills,  which  were  afterwards  approved  and 
allowed  in  the  name  of  the  governor.  In  1Y02,  Lord  Cornbury 
appointed  as  his  delegate  a  Dr.  Budges,  who  was  afterwards  chief 
justice  of  the  province.  The  proof  of  wills  was  then  taken  before 
him,  and  upon  his  certificate  letters  were  granted  by  the  deputy 
secretary  in  the  name  of  the  governor.  Before  Dr.  Budges,  also, 
executors  and  administrators  were  sworn  faithfully  to  .execute 
their  trust ;  the  renunciation  of  executors  was  formally  made 
before  him,  and  he  took  proof  of  inventories.  This  gentleman 
was  a  man  of  legal  acquirements,  and  had  received  in  England  the 
degree  of  doctor  of  laws,  and  he  was  the  first  in  the  province  to 
make  use  of  the  title  of  surrogate,  adding  it  after  his  signature  to 
all  documents.^  Dr.  Budges  having  been  appointed  chief  justice, 
Cornbury  appointed  the  deputy  secretary  his  delegate,,  and  this 
officer,  with  the  exception  of  a  few  interruptions  or  changes,  con- 
tinued to  act  as  the  governor's  delegate  down  to  the  time  of  the 
revolution.  The  provision  in  the  act  of  1692,  which  required  all 
wills  in  the  counties  named  to  be  proved  in  New  York  before  the 
governor  or  his  delegate,  was  found  to  be  exceedingly  onerous. 
Traveling  then  was  very  different  from  what  it  is  now,  and  to 
bring  witnesses  in  all  such  cases  to  New  York  was  attended  with 
difficulty  and  expense.  In  view  of  this  inconvenience,  Cornbury, 
acting  upon  the  previous  precedent  of  Ingoldsby,  and  giving  what 
was,  perhaps,  an  allowable  construction  to  the  act  of  1692,  com- 


'  Col.  Doc.  IV,  38.  «  Eec.  of  Wills,  VII,  3,  64,  87,  93,  139,  169,  313. 
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missioned  delegates  to  act  for  him  in  all  of  these  counties,  and  at 
a  later  period,  under  future  governors,  delegates  were  appointed 
for  the  more  remote  counties.^  At  the  same  time,  a  local  delegate 
was  appointed  for  the  city  and  county  of  New  York,  distinct  and 
apart  from  the  secretary  of  the  province  or  deputy  secretary,  who 
were  also  commissioned  to  act  as  delegates.  In  fact,  an  attempt 
was  made  to  carry  out,  in  conformity  with  the  instructions  that 
accompanied  the  governor's  commission,  the  distinct  jurisdictions 
in  England,  by  the  commissary  of  the  bishop  diocesan,  and  the 
ordinary  or  delegate  of  the  Archbishop  of  Canterbury ;  or  what 
was  then  known  as  the  court  held  by  the  commissary  of  the  bishop, 
and  the  prerogative  court  held  by  the  delegate  of  the  archbishop 
or  metropolitan.^  If  the  deceased  had,  at  the  time  of  his  death, 
effects  in  more  than  one  county,  or  as  the  official  document  ex- 
pressed it,  "  goods,  chattels,  and  credits  in  divers  places  within  the 
province,"  then  the  governor  exercised  exclusive  jurisdiction. 
The  will  was  proved  before  his  delegate  in  the  prerogative  court. 
Letters  were  issued  in  the  name  of  the  governor,  under  the  pre- 
rogative seal,  attested  by  the  signature  of  the  secretary  or  the 
deputy  secretary,  and  the  whole  was  recorded  in  the  registry  of 
the  prerogative  court.  If  the  deceased,  however,  had  effects  only 
in  one  county,  then  the  will  was  proved  before  the  local  delegate 
of  that  county.  He  gave  a  certificate  of  the  fact,  and  the  will 
was  then  taken  to  the  registrar's  court,  where  it  was  approved  and 
allowed,  letters  testamentary  were  granted  in  the  name  of  the 
governor,  the  seal  of  the  prerogative  was  affixed,  and  the  whole 
was  recorded  in  the  registry  of  the  court.  Letters  of  administra^ 
tion  could  not  be  obtained  except  in  the  prerogative  court.  By 
the  act  of  22,  23  Car.  II  (cap.  10),  administrator's  were  required  to 
exhibit,  under  oath,  an  inventory  of  the  personal  estate  of  the 
deceased  in  the  registry  of  the  court  that  granted  letters ;  to  make 
a  true  and  just  account,  also  under  oath,  to  the  court,  of  their  ad- 
ministration, by  the  day  fixed  in  their  bond,  which  was  not  less 
than  a  year ;  their  accounts  were  to  be  examined  and  allowed  in 
that  court,  and  they  bound  themselves  to  pay  to  such  persons  as 
the  judge  of  that  court  should  limit  or  appoint.  This  jurisdiction 
in  the  colpny  was  vested  in  the  prerogative  court :   executors  and 


'  Kec.  of  Wills,  VII,  313,  476,  489;  VII,  18,  19;  XH,  187,  199;  XIII,  891; 
Book  of  Commissions,  III,  473  ;  V,  335,  413,  418,  430  ;  VI,  4. 
■'  Gibson's  Codex,  465,  1035. 
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administrators  accounted  before  it,  and  the  decree  upon  final  dis- 
tributions was  made  there.  It  had  the  power  to  issue  citations  to 
compel  the  attendance  of  witnesses,  and  it  heard  appeals,  where 
probate  or  administration  was  granted  by  the  court  of  common 
pleas ;  in  addition  to  which  it  exercised  a  jurisdiction  more  espe- 
cially ecclesiastical,  such  as  the  granting  of  marriage  licenses, 
licenses  to  schoolmasters,  and  in  taking  proof  of  the  due  installa- 
tion of  clergymen.^ 

The  delegate  Avho  represented  the  governor  in  this  court,  or,  as 
he  might  be  called,  the  -general  delegate,  was  either  the  secretary 
of  the  province  or  the  deputy  secretary — -generally  the  latter.  He 
was  empowered  by  his  commission  to  admit  wills  to  probate,  to 
grant  letters  of  administration,  and  for  that  purpose  might  "  affix 
the  prerogative  seal  of  the  province  thereto,  without  any  further 
fiat  or  allowance."  ^ 

'So  such  general  powers  were  conferred  on  the  local  delegates. 
They  were  authorized  by  their  commissions  to  take  proof  of  the 
execution  of  any  will  made  by  a  person  residing  in  their  county, 
to  swear  executors  or  administrators  that  they  would  faithfully 
execute  their  trust,  or  that  the  inventories  or  accounts  to  be  exhib- 
ited by  them  in  the  prerogative  court  were  true,  and  to  supervise 
the  estates  of  intestates.  This  power  of  supervising  the  estates  of 
intestates  was  in  consequence  of  a  clause  in  the  act  of  1692,  which 
provided  that,  where  any  person  died  intestate,  two  freeholders  of 
the  town,  to  be  annually  elected,  should  inquire  into  the  real  and 
personal  estate  of  the  deceased,  and  make  an  inventory  of  it,  and 
return  it,  under  oath,  to  the  person  in  the  county  delegated  by  the 
governor  to  supervise  the  estates  of  intestates ;  that  the  person 
delegated  should  cause  the  goods  and  chattels  to  be  sold,  retaining 
the  proceeds  for  those  who  should  appear  and  have  a  right  to 
claim  them ;  and  that  if  the  deceased  left  orphans,  and  there  was 
no  widow  or  next  of  kin,  the  person  so  delegated  by  the  gov- 
ernor should  have  the  administration  and  care  of  the  intestate's 
estate,  and  the  guardianship  of  the  persons  and  estates  of  the 


'  Rec.  of  Wills  in  N.  Y.  Suit.  Office,  II,  39,  104,  107;  III,  149;  IV,  139, 
183,  313,  331,  330,  350,  838;  V,  386,  338;  VI,  1;  VII,  474,  484,  491;  VIII,  18, 
19;  XII,  197,  199;  XIII,  891;  XXVIII,  107;  Book  of  Inven.  I,  5;  Rec.  of 
Admin.  I,  3;  K.  T.  Col.  Doc.  VII,  830;  VIII,  833,  413;  N.  Y.  Rec.  of  Man. 
Albany,  1860;  Maunsell's  Annals  of  Albany  III,  337;  IV,  16. 

2  Book  of  Corns.  V,  63. 
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orphans,  until  tliey  should  marry  or  reach  the  age  of  twenty-one ; 
a  provision  that  was  superseded  and  became  inoperative  by  subse- 
quent legislative  enactments.^  "With  the  exception  of  this  provis- 
ion, the  powers  of  these  legal  delegates  were  not  much  greater  in 
fact  than  that  of  commissioners  of  deeds  in  our  day.  They  did 
little  else  than  to  administer  formal  oaths,  for  if  any  contest  arose 
upon  the  execution  of  a  will,  it  was  settled  either  in  the  preroga- 
tive court,  from  which  alone  letters  could  issue,  or  in  the  courts  of 
record  wher^  it  had  to  be  proved  in  what  was  called  the  solemn 
form  per  testes^,  to  make  it  binding  upon  real  estate.  At  first, 
those  local  delegates  bore  only  the  name  of  delegates,  but  about 
1746  they  began  to  assume  the  title  of  surrogates,  and  were  so 
designated  thereafter  in  their  commissions.  There  were  thus,  as 
in  England,  a  local  and  a  general  tribunal,  with  this  distinction, 
however,  that  the  local  tribunal  here  was  much  more  limited  in  its 
powers ;  and,  further,  that  its  judicial  acts,  such  as  taking  the 
proof  of  wills,  had  to  be  approved  and  ratified  under  the  seal  of 
the  prerogative  court. 

In  1743,  an  act  was  passed  for  the  more  speedy  recovery  of 
legacies.  By  this  act  any  person  entitled  to  a  legacy  or  a  residuary 
estate  under  a  wiU,  or  to  any  share  in  the-  estate  of  an  intestate, 
might  bring  an  action  against  the  executor  or  administrator,  after 
it  became  due,  or,  if  no  time  was  fixed  by  the  wiU,  after  a  year  has 
expired,  to  compel  its  payment,  in  the  supreme  court  or  any  court 
•  of  record,  if  it  amounted  to  more  than  £20,  or  if  under  that  sum, 
in  a  court  of  common  pleas ;  and  if  a  plea  of  want  of  assets  was 
put  in,  the  court  was  empowered  to  appoint  auditors  to  examine 
the  accounts  of  the  executor  or  administrator,  who  were  to  report 
how  the  account  stood,  and  what  sum  would  remain  after  the  pay- 
ment of  debts,  and  what  proportion  the  plaintrEE  was  entitled  to. 
The  court  was  empowered  to  correct  any  mistakes  or  errors  in 
the  accounts  reported,  and  for  the  amount  found  to  be  due  the 
plaintiff  had  execution — ^which  act  continued  in  force  down  to  the 
Revised  Statutes.^  This  act  and  the  general  jurisdiction  exercised 
by  the  court  of  chancery  in  such  cases,  furnished  a  much  more  ef- 
fectual remedy  than  the  prerogative  court  could  afford,  and  the 
practice  of  accounting  in  that  court,  therefore,  fell  into  disuse,  ex- 


'  Book  of  Commissioners,  III,  473. 

■'  Laws  of  N.  T.  Smith  &  Livingston's  ed.  I,  316;  Street's  N.  T.  Council  of 
Revision,  381. 
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cept  when  an  executor  or  administrator  filed  Ms  account  with  the 
view  of  obtaining  his  discharge ;  and  in  time,  the  common  law 
courts  were  but  rarely  resorted  to,  as  the  remedy  in  equity  was 
more  eflScient  and  better  adapted  for  adjusting  the  rights  of  all 
parties. 

I  have  thus  given,  as  far  as  it  is  now  possible  to  ascertain  it,  the 
exact  jurisdiction  exercised  by  the  prerogative  court.  No  minutes 
of  the  sittings  of  this  court,  if  any  were  ever  kept,  or  if  it  ever  had 
any  regular  sittings,  which  I  very  much  doubt,  are  to  be  found.* 
In  fact,  its  whole  business  was  managed  for  seventy  years  before 
the  revolution,  by  the  secretary  of  the  province  and  his  deputy, 
with  little  interference  on  the  part  of  the  governor,  and  with  but 
little  knowledge  on  their  part  respecting  it.  In  connection  with 
the  registry,  which  the  secretary  claimed  as  a  part  of  his  office, 
everything  was  done  to  keep  the  court  exclusively  under  the  con- 
trol of  this  officer.  It  was  entirely  managed  by  his  deputy,  who 
fulfilled  many  functions,  which  were  so  mixed  up  as  the  acts  of  one 
and  the  same  person,  that  it  was  difficult  even  then  to  distinguish 
the  varied  capacities  in  which  he  acted.  The  precise  character  of 
his  powers  or  those  of  the  secretary,  together  with  the  extent  or 
nature  of  the  authority,  which,  in  virtue  of  the  governor's  preroga- 
tive, was  vested  in  the  prerogative  court,  were  matters  of  great 
perplexity  then,  and  a  constant  subject  of  complaint  and  remon- 
strance.^ One  of  the  last  of  the  secretaries,  Clark,  held  no  less 
than  twelve  distinct  offices,  nearly  all  of  them  connected  with  the 
administration  of  justice,  and  his  deputy,  Goldsbrow  Banyan,  who 
held  that  office,  with  but  few  interruptions,  from  1T46  to  the  rev- 
olution, in  addition  to  acting  as  the  general  assistant  of  his  prin- 


'  The  records  belonging  to  it,  and  everything  appertaining  to  wills  and  the 
administration  of  estates  were  carried  to  Albany  during  the  revolution,  before 
the  evacuation  of  the  city  by  the  American  troops.  An  act  was  passed  in  1799 
(2  Greenleaf's  Law  of  N.  Y.  430),  directing  the  judge  of  the  court  of  probate  to 
deliver  to  the  surrogate  of  the  city  and  county  of  New  York  all  books,  records, 
minutes,  documents  and  papers  belonging  to  the  court  of  probate,  before  the  1st 
of  May,  1807,  in  pursuance  of  which  the  late  Sylvanus  Miller,  who  was  then 
surrogate,  went  to  Albany  in  1800,  and  brought  away  everything  that  could  then 
be  found.  I  presume  that  if  any  minutes  had  ever  been  kept  of  the  court,  they 
would  have  existed  then,  and  would  have  been  discovered  by  Judge  Miller,  as 
the  chain  of  records  now  here,  and  which  he  arranged  and  classified,  are,  for  the 
whole  colonial  period,  very  complete  and  perfect.— Daly,  J. 

■'  See  Gov.  Moore's  Letter  to  the  Lords  of  Trade',  and  Gov.  Tryon's  upon  the 
same  subject.  Col.  Doc.  VII,  130,  187,  383,  333. 


12  INTRODUCTION. 

cipal,  was  examiner  of  the  prerogative  court,  and  the  local  delegate 
for  the  city  and  county  of  JSTew  York,  while  at  the  same  time  he 
fulfilled  the  function  of  general  delegate,  or  as  Gov.  Tryon  de- 
scribes the  office,  acting  as  principal  surrogate.  A  course  of  man- 
agement which  was  designed  to  baffle  all  inquiry  then,  and  which 
succeeded  in  doing  so,^  was  not  very  easy  to  unravel  afterwards, 
and,  therefore,  when  the  revolution  broke  out,  very  confused  ideas 
prevailed  as  to  the  nature  of  jurisdiction  of  this  court,  and  even  as 
to  its  name,  being  sometimes  called  the  prerogative  court,  and 
sometimes  the  court  of  probate ;  a  confusion  of  names  which  led 
to  the  impression  that  these  were  two  tribunals  before  the  revolu- 
tion, an  impression  which  I  formerly  entertained,^  whereas  there 
was  in  reality  but  one.  The  legislature,  in  ITTS,  meant  to  sweep 
away  every  authority  vested  in  this  court,  in  virtue  of  the  prerogsr 
tive  of  the  colonial  governors,  supposing  it  to  be  greater  than  it 
actually  was,  and  to  constitute  a  court  thereafter  to  be  held  by  a 
single  judge,  having  the  same  jurisdiction  in  testamentary  matters 
and  in  cases  of  intestacy,  to  be  known  as  the  court  of  probates ; 
and,  accordingly,  in  an  act  passed  in  that  year,  it  was  declared  that 
the  judge  in  a  court  of  probate  should  be  vested  with  the  powers 
and  authority,  and  have  the  like  jurisdietiqp.,  in  testamentary  mat- 
ters, which  the  governor  of  the  colony  of  New  York,  while  it  was 
subject  to  the  crown  of  Great  Britain,  had  and  exercised  as  judge 
of  the  prerogative  court,  or  the  court  of  probates  of  the  colony,  ex- 
cept the  power  of  appointing  surrogates.' 

From  .this  period  to  1789,  this  new  tribunal,  the  court  of  pro- 
bates, continued  to  exercise  the  same  jurisdiction  in  such  matters 
as  the  prerogative  court  had  done.  The  proof  of  wills,  where  the 
deceased  had  effects  in  more  than  one  county,  was  taken  before  the 
judge  of  that  court,  and  before  the  surrogate  where  the  effects 
were  exclusively  in  one  county ;  and  in  both  cases  the  proof  of  the 
will  was  "  approved  and  allowed  "  in  the  name  of  the  people,  be- 
fore the  court  of  probates,  where  it  was  recorded,  and  from  which 
letters  issued  under  the  seal  of  the  court,  attested  by  the  signature 
of  its  clerk.  Letters  of  administration  were  also  granted  there, 
and  all  inventories  were  filed  there.  This  court  held  stated  sittings, 
at  regular  periods,  in  different  parts  of  the  State,  until  1Y83,  when 

'  See  Eeport  of  the  Lords  of  Trade,  N.  Y.  Col.  Doc.  VIII,  413. 
'  Daly's  Judicial  Tribunals  of  N.  Y.  53;  Rec.  of  Com.  V,  70,  412,  418;  VI, 
301.  3 1  La^g  of  iq-_  Y.  Jones  &  Varick's  ed.  23. 
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it  was  fixed  in  the  city  of  New  York  until  1787,  after  which  it  was 
permanently  removed  to  Albany,  and  up  to  1797  the  surrogates 
of  the  different  counties  continued  to  exercise  exactly  the  same 
powers  which  they  did  before  the  revolution.^ 

In  that  year,  1787,  an  important  change  was  made ;  an  act  was 
passed  ^  by  which  the  granting  of  probate  and  of  letters  of  admin- 
istration was  taken  away  altogether  from  the  court  of  probates,  ex- 
cept in  certain  specified  cases,  and  conferred  upon  the  surrogates 
of  the  different  counties,  from  whose  decision,  in  contested-  cases, 
an  appeal  was  allowed  to  the  court  of  probates.  This  act  provided 
that  the  governor,  with  the  consent  of  the  council  of  appointment, 
should  commission  a  surrogate  for  every  county  in  the  State,  and 
empowered  each  surrogate  to  take  proof  of  the  last  wills  and  testa- 
ments of  persons  dying  in  his  county,  or  who  was  an  inhabitant  of 
it  if  he  died  from  home,  to  issue  probate  and  grant  letters  testa- 
mentary thereon,  or  letters  of  administration  with  the  will  annexed ; 
or  where  such  person  died  intestate,  to  grant  letters  of  administra- 
tion ;  such  letters  to  issue  in  the  name  of  the  people,  and  to  be 
tested  in  the  name  of  the  surrogate,  and  sealed  with  the  seal  of  his 
office.  This  act  further  provided  that  each  surrogate  should  record 
aU  wills  proved  before  hjm,  with  the  proof  thereof,  and  all  letters 
testamentary  or  of  administration  issued  by  him,  with  all  things 
concerning  the  same,  and  directed  that  when  administration  was 
granted  by  him,  the  inventory  should  be  "  exhibited  "  in  his  office. 

Where  persons  died  out  of  the  State,  or  within  it  not  being  in- 
habitants, the  act  directed  that  their  wills  should  be  proved  before, 
or  administration  of  their  personal  estates  should  be  granted  by, 
the  judge  of  the  court  of  probate,  and  in  such  cases  the  inventory 
was  "  exhibited  "  in  the  registry  of  that  court.  This  act  also  gave 
the  court  of  probates  authority  to  compel  administrators  to  account 
in  cases  of  intestacy,  to  decree  and  settle  the  order  of  distribu- 
tions after  the  payment  of  debts  and  expenses,  and  to  compel  the 
payment  of  the  amounts  so  decreed.  It  was  empowered,  also,  to 
hear  and  determine  aU  causes  touching  any  legacy  or  bequest  in 
any  last  wiU  and  testament,  payable  out  of  the  personal  estate  of 
the  testator,  and  to  compel  payment  of  it.      This  was  a  provision 

1  Eec.  of  Wills  in  K  Y.  SuiTogate's  office,  XXXII,  50,  360;  XXXIII,  3,  19, 
59,  316,  421,  438;  XXXIV,  436;  XXXV,  390;  XXXVI,  3;  XXXVII,  316,  427; 
XXXIX,  286,  436;  1  Eec.  of  Inventories,  1;  Eec.  of  Adms.  IV,  V,  VI,  VII. 

-  3  Laws  of  N.  Y.  Jones  &  Varick's  ed.  71. 
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virtually  empowering  the  court  to  call  executors  to  account,  wMch 
was  an  important  change,  as  before  that  time  probate  or  ecclesias- 
tical courts  had  no  power,  either  by  the  canon  law  or  by  statute,  to 
compel  executors  to  account.^  Authority  was  also  given  to  the 
court  to  enforce  its  decree  for  payment  of  distributive  shares  or  be- 
quests or  legacies,  by  execution  against  the  person,  and  by  the 
twentieth  section  of  the  act  it  was  declared  that  "  the  courts  of  the 
said  surrogate  and  the  said  court  of  probates,  in  the  matters  sub- 
mitted to  their  cognizance,  respectively,  by  this  act,  shall  proceed 
according  to  the  course  of  the  courts  having,  by  the  common  law, 
jurisdiction  of  like  matters." 

In  1786,  the  court  of  probates,  where  the  personal  estate  was 
insufficient  to  pay  debts,  was  empowered  to  order  the  sale  of  the 
real  estate,  and  make  distribution  of  the  proceeds  among  the  cred- 
itors,^ but  when  the  court  was  removed  permanently  to  Albany,  in 
1797,'  it  was  found  very  inconvenient  to  resort  thither  in  all  cases 
for  that  purpose,  and,  accordingly,  in  1799,''  an  act  was  passed  con- 
ferring this  power  on  the  surrogates  when  the  lands  of  the  de- 
ceased were  exclusively  in  one  county ;  and  by  the  same  act  they 
were  authorized  to  admit  wills  to  probate  and  to  grant  letters  of 
administration  where  persons  died  out  of  the  State,  or  within  it 
not  being  inhabitants. 

In  1801,  the  surrogates  were  clothed  with  the  same  power  as 
the  judge  of  probate,  to  cite  the  administrators  to  account,  to 
decree  distribution,  or  the  payment  of  bequests  and  legacies,  and 
compel  it  by  execution.^  In  1802,  they  were  authorized  to  ap- 
point guardians  for  infants  as  fully  as  the  chancellor  might  do ; ' 
in  1806,  to  order  the  admeasurement  of  dower  of  lands  within 
their  county,  upon  the  application  of  the  widow,  the  heirs,  or  the 
guardians  of  minors ; '  in  1807,  to  exercise  powers  as  extensive  as 
the  court  of  probates,  in  ordering  sale  of  lands  for  the  payment  of 
debts ;  *  in  1810,  to  order  the  mortgaging  or  leasing  of  the  land  of 
testators  or  intestates  for  the  payment  of  debts,  where  any  infants 
were  interested ;  and  all  these  laws,  whether  relating  to  the  surro- 


'  Sparrow  v.  Norfolk,  Noy's  R  38;  Gibson's  Codex,  466,  478. 
2  Greenleaf  s  Laws,  338.  s  3  ji,.  391. 

*  Laws  of  N.  Y.  1799,  Andrew's  ed.  724. 

'  1  Webster's  Laws,  317,  825;  Seymour  v.  Seymoiir,  4  Johns.  Ch.  409;  Foster 
V.  Wilber,  1  Paige,  537  ;  Dakin  v.  Hudson,  6  Cow.  331. 

«  3  "Webst.  158.  '  lb.  316.  «  g  j^^  138. 
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gates  or  to  the  coilrt  of  probates,  were  incorporated  in  one  general 
act  in  the  revision  of  1813,  in  which  act  are  also  embraced  some 
other  general  powers,  such  as  compelling  the  production  of  wills, 
documents,  or  writings,  the  attendance  of  witnesses,  and  the 
power  of  punishing  for  contempts  ;  and,  by  an  act  passed  in  the 
same  year,  they  were  authorized  to  complete  the  unfinished  busi- 
ness that  might  be  left  by  their  predecessor.^ 

In  1819,  they  were  empowered  to  confirm  sales  of  real  estate 
ordered  by  them  for  the  payment  of  debts,  and  to  direct  convey- 
ances to  be  made  by  executors  or  administrators ;  ^  and  in  1821,  to 
institute  an  inquiry  respectiftg  the  personal  estate  of  intestates  not 
delivered  to  the  public  administrator,  or  not  accounted  for  in  a 
lawful  and  satisfactory  manner  by  the  person  into  whose  hands  it 
was  supposed  to  have  fallen. 

By  the  act  passed  in  1823,  the  court  of  probates  was  abolished. 
Its  appellative  jurisdiction  on  appeal  from  surrogates  was  trans- 
ferred to  the  court  of  chancery,  and  whatever  other  jurisdiction  it 
possessed  was  by  this  act  vested  in  that  court.^ 

From  1823  to  the  passage  of  the  Eevised  Statutes,  the  only 
acts  of  a  general  character  relating  to  surrogates  were  acts  direct- 
ing them  to  record  all  letters  testamentary  and  of  administration, 
all  appointments  of  guardians,  and  all  orders  and  decrees  upon  the 
sales  of  real  estate  made  by  themselves  or  their  predecessors.* 

It  will  be  seen,  as  the  result  of  this  lengthened  examination, 
that  the  powers  conferred  upon  surrogates  were,  from  the  begin- 
ning, carefully  enumerated  in  the  commission  under  which  they 
were  first  appointed,  and  by  subsequent  legislative  acts ;  that  what 
was  not  granted  to  them  was  vested  before  the  revolution,  either 
in  the  prerogative  court,  the  supreme  court,  the  court  of  common 
pleas  and  the  court  of  chancery,  and  afterwards  in  the  court  of  pro- 
bates. That  when  the  prerogative  court  was  abolished,  in  1YT8, 
its  jurisdiction  in  testamentary  matters  and  in  cases  of  intestacy 
was  transferred  to  the  court  of  probates ;  and  that  when  that  court 
was  abolished,  in  1823,  its  jurisdiction  was  vested  in  the  court  of 
chancery.  The  supreme  court  and  the  courts  of  common  pleas 
had,  as  had  been  shown,  under  the  provision  in  the  act  of  1T43, 
the  power  of  compelling  executors  or  administrators  to  account  in 
actions  brought  to  recover  legacies  or  distributive  shares,  and  wills 

1  Laws  of  1813,  139.  '^  Laws  of  1819,  214. 

3  Laws  of  1833.  "  Laws  of  1828,  ld6. 
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of  real  estate  were  proved  in  the  supreme  court  or  the  court  of 
common  pleas  until  the  passage  of  the  Kevised  Statutes. 

The  commissioners  who  prepared  the  revision  of  the  statutes, 
which  was  adopted  in  1830,  while  proposing  some  substantial  re- 
forms in  the  then  existing  law  relating  to  wills  and  the  administra- 
tion of  estates,  declared  in  their  report  and  notes,^  that  their  prin- 
cipal object  was  "  to  adapt  the  written  law  to  the  actual  existing 
law,  and  where  that  was  settled,  to  express  it  in  intelligible  lan- 
guage, and  to  incorporate  provisions  which  should  terminate  the 
uncertainty  that  now  prevails  over  a  large  part  of  the  subject." 
Their  revision,  as  adopted,  formed  almbst  a  codification  of  the  then 
existing  law  and  practice  of  surrogates'  courts. 

The  distinction  between  the  procedure  in  cases  of  wills  of  real 
property  and  that  in  cases  of  wills  of  personal  property  was, 
unfortunately,  substantially  preserved,  and  numerous  deficiencies 
were  soon  found  in  the  working  of  the  system.  In  the  year  1837, 
the  legislature  adopted  the  very  important  statute  entitled  "  An 
act  concerning  the  proof  of  wills,  executors  and  administrators, 
guardians  and  wards,  and  surrogates'  courts,"  commonly  known  by 
practitioners  in  these  courts  as  the  act  of  1837 ;  and  the  extent  of 
the  changes  which  it  made  in  the  system  prescribed  by  the  Re- 
vised Statutes  is  indicated  by  the  fact  that  its  77  sections  amend 
or  repeal  39  sections  of  the  Revised  Statutes.  The  next  statute 
of  general  importance  which  should  be  noticed,  is  the  judiciary 
act  of  1847,  by  which  the  judicial  system  of  the  State  was  reor- 
ganized, in  consequence  of  constitutional  changes  made  by  the 
Constitution  of  1846;  and  we  should  also  mention,  from  the 
great  importance  of  the  act,  although  applicable  only  to  the  city 
and  county  of  New  York,  the  Statute  of  1870,  chap.  359,  which 
considerably  extended  the  powers  and  jurisdiction  of  the  surro- 
gate's court  of  that  county. 

In  almost  every  year,  since  the  adoption  of  the  Revised  Stat- 
utes, other  special  changes  of  greater  or  less  importance  have  been 
made  by  the  legislature,  but  these  changes ,  have  been  made  to 
remedy  some  supposed  special  defects,  and  without  any  reference 
to  the  system  as  a  whole,  until  the  present  codification  effected 
in  1880. 

The  confusion  resulting  from  this  kind  of  fragmentary  legisla- 


'  Revisers'  Notes,  5  Edm.  Stat.  632. 
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tion,  during  a  period  of  over  thirty  years,  was  the  occasion  of 
mucli  complaint  on  the  part  of  the  profession,  and  a  homogeneous 
code  was  urged  upon  the  legislature.  The  first  proposed  revision  of 
the  statutes,  relating  to  the  estates  of  deceased  persons,  was  pre- 
pared by  the  commissioners  of  the  Code,  and  had  the  especial  at- 
tention of  the  late  Surrogate  Beadfoed.  This  statute  was  in- 
tended to  be  inserted  in  the  proposed  Code  of  Civil  Procedure,, 
and  was  submitted  to  the  legislature  for  that  purpose,  in  the  iorTa< 
of  an  appendix  (D)  to  the  draft  of  a  civil  code  for  the  State.- 
of  New  York,  prepared  by  Messrs.  Field,  Notes  and  Beadfoei>^ 
the  commissioners  of  the  codes,  and  published  in  1862.  The  pro- 
posed civil  code,  as  revised,  was  republished  in  1865,  without  the 
appendices. 

In  1870,  the  legislature  authorized  a  new  commission  to  revise 
the  statutes,  and  the  commissioners,  Messrs.  Theoop,  Stebbins 
and  "Weenee,  presented,  in  chapters  15  and  18  of  Part  3,.  and 
chapter  4  of  Part  2,  of  their  Draft  of  Kevision,  a  complete  and 
harmonious  system  of  procedure  in  surrogates'  courts,  and  the 
rules  relating  to  the  subjects  of  their  cognizance. 

All  that  is  of  general  interest,  in  these  and  other  similar 
sources,  has  been  embodied  in  the  present  volume ;  but  any  one 
desirous  of  pursuing  such  inquiries  further,  will  find  the  rules 
proposed  by  the  commissioners,  and  the  ample  notes  in  which  they 
have  explained  both  the  existing  law  and  the  dianges  which  they 
have  recommended,  useful  as  sometimes  affording  an  explanation 
of  a  doubtful  question,  and  as  throwing  important  light  on  ques- 
tions of  construction. 

Since  the  last  edition  of  this  work  (1875),  the  completed  Code, 
of  Civil  Procedure  has  been  adopted  by  the  legislature.  The 
second  part  of  the  code,  containing  chapter  18;  which  relates  to 
surrogates'  courts,  etc.,  went  into  effect  on  the  first  day  of  Septem- 
ber, 1880. 

Notwithstanding  the  very  complex  and  heterogeneous  system 
of  practice  and  proceedings  in  surrogates'  courts  theretofore  exist- 
ing, and  the  vast  number  of  statutes  on  the  subject, — sometimes 
contradictory  and  often  obscure, — ^it  is  a  matter  for  congratulation 
that  thg  commissioners  have  succeeded  so  admirably  in  reducing 
confusion  and  contradiction  to  order,  simplicity  and  unifonnity. 
The  labors  of  Mr.  Throop  and  his  coadjutors  are  in  every' way 
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worthy  of  the  appreciation  and  gratitude  of  the  practitioner  and 
litigant  in  surrogates  courts. 

It  will  be  observed  that  the  new  legislation  has  left  the  juris- 
diction and  powers  of  surrogates'  courts  substantially  where  it 
found  them.  Only  a  few  and  comparatively  unimportant  addi- 
tions to  the  incidental  powers  of  surrogates  are  added  to  those 
previously  existing,  and  these  powers  the  courts  had  already  held 
to  be  implied  from  those  expressly  conferred. 

The  chief  feature  of  the  present  code,  in  respect  to  surrogates' 
courts,  is  that  it  assimilates  the  proceedings  in  those  courts  to  civil 
actions,  so  far  as  practicable,  thus  working  an  entire  change  in  the 
practice  in  several  respects,  and  requiring  the  re-writing  of  a  large 
part  of  the  present  volume. 


CHAPTER   I. 

CONSTITUTION  AND  ORGANIZATION  OF  SURROGATES' 
COURTS. 

Akt.  1. — Creation  and  designation  of  the  court,  and  designation  of  the  surro- 
gate. 

3. — Disqualifications  of  surrogate. 

3. — Substitutes  for  surrogate,  in  case  of  vacancy  in  office,  disability,  or 
disqualification. 

4. — Surrogates'  clerks  and  other  officers  of  the  court,  and  their  powers 
and  duties. 

5. — Records  to  be  kept  by  the  surrogate. 

6. — Miscellaneous  provisions. 


ARTICLE   FIRST. 

CREATION   AND    DESIGNATION    OF    THE    COUET,    AND    DESIGNATION   OP 

THE    SUEEOGATE. 

The  courts  which,  in  the  United  States,  have  jurisdiction  of 
the  administration  of  the  estates  of  decedents,  and  of  cognate 
subjects,  are  variously  designated  as  Surrogates'  Courts,  Courts  of 
Probate,  Orphan's  Courts,  or  the  Court  of  the  Ordinary.  "  The 
ordinary  "  was  the  technical  term  adopted  by  the  English  law  to 
designate  the  bishop  of  a  diocese,  when  sitting  as  an  ecclesiastical 
tribunal  in  the  administration  of  the  ordinary  temporal  jurisdic- 
tion of  his  see.  And  his  subordinate,  or  deputy,  was  called  a  sur- 
rogate, to  indicate  that  he  exercised  a  delegated  power.  In  the 
State  of  New  York,  the  courts  which,  after  some  intermediate 
changes,  have  succeeded  to  the  characteristic  jurisdiction  of  the 
ordinary,  respecting  probate  and  administration,  are  still  termed 
surrogates'  courts.^ 

Creation  of  the  court.'] — The  constitution  of  1846,  which  re- 
modeled the  whole  judicial  organization  of  the  State,  superseded 
the  coixnty  courts  of  common  pleas  and  the  surrogates'  courts. 


Co.  Civ.  Proc.  §  3;  Const,  art.  6  (of  1869),  §  37. 
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Creation  of  the  Court. 

which  theretofore  existed,  and  provided  for  the  election  of  a 
county  judge  in  each  county,  except  that  of  New  York,  and  made 
it  his  duty  to  hold  the  county  court,  and  also  to  perform  the  duties 
of  the  office  of  surrogate.  Power  was  reserved,  however,  to  each 
county  having  over  40,000  population,  to  determine,  from  time  to 
time,  whether  they  would  have  a  separate  officer  to  perform  the 
duties  of  surrogate ; '  and  where  such  an  officer  was  elected,  the 
county  judge  was  relieved  from  service  in  the  surrogate's  court, 
except  when  eaUed  upon  in  an  exigency,  as  hereafter  stated.  The 
growth  of  judicial  business  has  been  such,  that  in  about  half  the 
counties  of  the  State  this  course  has  been  adopted,  and  a  distinct 
office  of  surrogate  created.  The  constitution  also  provides  that 
the  legislature  may,  on  application  of  the  board  of  supervisors  of 
any  county,  provide  for  the  election  of  local  officers,  not  exceed- 
ing two  in  any  county,  to  exercise  the  duties  of  surrogate  or  of 
county  judge  respectively.*  It  is  also  provided  that  for  the  relief 
of  surrogates'  courts,  the  legislature  may  confer  upon  courts  of 
record  in  any  county  having  a  population  exceeding  40,000,  the 
powers  and  jurisdiction  of  surrogates,  with  authority  to  try  issues 
of  fact  by  jury  in  probate  cases.'  This  constitutional  power  has 
not  yet  been  exercised.  On  the  other  hand,  provision  has  been 
made  for  discontinuing  the  separate  office  of  surrogate,  in  any 
county  where  it  has  been  created,  and  merging  it  again  in  the 
office  of  county  judge,  by  a  resolution  of  the  board  of  supervis- 
ors, when  the  office  of  county  judge  is  vacant,  to  the  effect  that 
thereafter  there  shall  be  no  such  separate  officer,  and  thereupon 
the  office  is  to  be  deemed  abolished  from  the  time  the  office  of 
county  judge  is  fiUed.* 

The  surrogate  is  elected  by  the  people,  holding  office  six  years.' 
■  He  is  a  local  officer,  and  is  confined,  in  the  execution  of  his  duties, 
to  the  county  for  which  he  is  elected,  although,  as  hereafter  shown, 
his  process  may  run  throughout  the  State.  Where  he  is  also 
county  judge,  he  must  reside  in  the  county  for  which  he  is 
elected." 


'  Const,  art.  6  (of  1846),  §  14;  art.  6  (of  1869),  §  15;  L.  1847,  e.  S76.  5  8: 
L.  1871,  c.  859,  §§  3,  3. 

«  Const,  art.  6  (of  1846),  §  15;  art.  6  (of  1869),  §  16. 

'  Const,  art.  6  (of  1869),  §  37.  *  L.  1871,  c.  859,  §  6 

'  L.  1871,  c.  859,  §  5.  « 1  K.  8.  101,  §  11 
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In  New  or  Altered  Counties. 

In  new  or  altered  oountiesJ] — In  case  of  tlie  erection  of  a  new 
comity,  or  the  transfer  of  territory  from  one  county  to  another, 
provision  is  made  for  the  creation  of  a  surrogate's  court  for  the 
new  county  as  follows :  "Where  a  new  county  has  been  heretofore, 
or  is  hereafter,  erected,  or  territory  has  been  heretofore,  or  is  here- 
after, transferred  from  one  county  to  another,  the  jurisdiction  of 
the  surrogate's  court  of  each  of  the  counties  affected  thereby,  to 
take  the  proof  of  a  will,  or  to  grant  letters,  depends  upon  the  lo- 
cality, when  the  petition  is  presented,  of  the  place,  where  the 
property  of  the  decedent  is  situated,  or  where  the  event  occurred, 
as  the  case  may  be,  which  determines  jurisdiction.  If,  before  the 
erection  of  the  new  county,  or  the  transfer  of  the  territory,  letters 
have  been  granted,  upon  the  ground  that  the  decedent  died  or  re- 
sided within  the  county,  the  surrogate's  court  of  the  county,  em- 
bracing the  place  where  he  died  or  resided,  has  exclusive  jurisdic- 
tion of  the  estate,  and  of  all  matters  incidental  thereto ;  and  if 
that  place  is  embraced  within  another  coimty,  certified  copies  of 
any  papers  or  proceedings,  filed,  entered,  or  recorded  in  the  surro- 
gate's court  thereof,  must  be  furnished,  on  payment  of  the  fees 
therefor,  by  the  proper  officer,  to  any  person  interested  in  the 
estate ;  and,  upon  the  latter's  request  and  payment  of  the  fees 
therefor,  the  proper  officer  of  the  court  so  having  jurisdiction 
must  file,  enter,  or  record  the  same,  in  like  manner  and  with  like 
effect  as  the  originals.  "Where  the  letters  were  granted  upon  any 
ground  other  than  the  decedent's  death  or  residence  within  the 
county,  the  jurisdiction  of  the  court  from  which  they  were  issued, 
remains  unaffected  by  any  change  in  the  territorial  limits  of  its 
county." ' 

It  is  further  provided,  that  where  a  special  proceeding  is 
pending  in  a  surrogate's  court,  whose  jurisdiction  to  entertain 
the  same  is  taken  away  by  the  provisions  of  the  above  section,  or 
in  consequence  of  the  erection  of  a  new  county,  or  altering  the 
territorial  limits  of  a  county,  it  must  be  transferred,  by  order  of 
the  court  in  which  it  is  pending,  to  the  surrogate's  court  having 
jurisdiction ;  and  the  latter  court  has  the  same  jurisdiction,  power 


'  Co.  Civ.  Proc.  §  2479.  This  provision  of  the  code  is  substantially  the  same 
as  L.  1870,  c.  20,  §  1,  amending  L.  1843,  c.  177,  §  4;  and  §  2  of  the  act  of 
1870. 
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Official  Designations. 

and  authority  with  respect  thereto,  which  the  former  court  would 
have  had,  if  the  territorial  limits  of  its  county  had  not  been  changed.^ 

Official  designations.] — The  separate  officer  elected,  as  permit- 
ted, in  certain  counties,  by  the  constitution,^  to  perform  the  duties 
of  the  office  of  surrogate,  is,  by  the  present  constitution,  expressly 
denominated  the  surrogate ;  ^  and  the  same  designation  has  been 
conferred  upon  him  by  statute.^  Where  the  county  judge  is  also 
surrogate,  he  is  to  be  designated,  when  referred  to  in  that  capacity, 
the  surrogate  of  the  county,  without  any  addition  referring  to  his 
office  as  county  judge.' 

Other  officers  who  exercise  the  powers  of  a  surrogate,  in  cer- 
tain contiugencies  hereafter  referred  to,  are  designated  "special 
surrogates  "  and  "  acting  surrogates."  Pursuant  to  the  permission 
granted  by  the  constitution,^  the  legislature  has  provided  for  the 
election,  in  certain  counties,  of  "  local  officers "  to  discharge  the 
duties  of  surrogate,  or  of  county  judge  and  surrogate,  in  cases  of 
the  inal;)ility,  or  a  vacancy  in  the  office,  of  the  latter.  The  statute 
provides  that  such  an  officer,  so  elected,  may,  when  acting  as  surro- 
gate, be  designated  the  "  special  surrogate  "  of  his  county.'  Where 
an  officer,  other  than  the  surrogate,  ex.  gr.,  the  district  attorney, 
acts  as  surrogate  in  a  ease  prescribed  by  law,  he  must  be  designated 
by  his  official  title,  with  the  addition  of  the  words,  "  and  acting 
surrogate."*  Where  the  court  of  common  pleas  in  New  York,  or 
the  supreme  court  in  Kings  county,  exercises  the  jurisdiction  of 
surrogate,  the  proceedings  are  entitled  in  the  court,'  and,  of  course, 
ho  special  designation  is  added. 

There  remains  the  case  of  temporary  appointment,  by  a  board 
of  supervisors,  of  a  person  to  act  as  surrogate  where  that  officer  is 


1  Co.  Civ.  Proc.  §  3480. 

2  Const,  of  1846,  art.  6,  §  14;  art.  6  (am'd  1869),  §  15. 
'  Const,  art.  6  (am'd  1869),  §§  15,  25. 

"  L.  1847,  c.  376,  §  14.  The  somewhat  ohsoure  provision  of  L.  1871,  c. 
859,  §  7,  that  the  "  separate  officers  elected  to  perform  the  duties  of  the  office  of 
surrogate  under  the  15th  and  16th  sections  of  article  6  of  the  constitution,  shall 
be  denominated  the  surrogates  of  the  respective  counties,"  was  repealed  by  L. 
1880,  c.  345.  5  Co.  Civ.  Proc.  §  3483. 

«  Const,  of  1846,  art.  6,  §  15;  art.  6  (am'd  1869),  §  16. 

'  Co.  Civ.  Proc.  §  3483;  L.  1851,  c.  108,  §  1. 

8  Co.  Civ.  Proc.  §  3483.  »  Co.  Civ.  Proc.  §  3490. 
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General  Disqualifications. 

disabled.^  As  such  a  person  is  not  "  an  officer  "  wlio  "  acts  as  sur- 
rogate," tlie  statute  appears  to  make  no  provision  for  an  official 
designation  in  his  case ;  so  that,  doubtless,  his  proper  title,  while 
he  continues  to  act,  is  "  surrogate  "  without  additions. 


ARTICLE  SECOND. 

DISQUALIFICATIONS    OF   SUBEOGATE. 

General  disqualifications. ^ — The  surrogate  is  a  judge  ^  of  a  court 
of  record.*  Besides  his  disability  to  act,  by  reason  of  sickness, 
absence  or  lunacy,  he  is  subject  to  the  general  disqualifications  of  a 
judicial  officer.  Thus,  he  cannot  sit  judicially  in,  or  decide,  any 
cause  or  matter  to  which  he  is  a  party,  or  in  which  he  is  interested,  or 
in  which  he  would  be  excluded  from  being  a  juror  by  reason  of  con- 
sanguinity or  affinity  to  either  of  the  parties,  that  is,  to  the  niath  de- 
gree, or  in  which  he  has  been  attorney  or  counsel.*  Accordingly,  it 
was  held  that  a  surrogate  was  disqualified  to  make  an  order  for  the 
sale  of  a  testator's  real  estate  to  satisfy  a  judgment  recovered  against 
the  executors,  in  an  action  in  which  the  surrogate  had  been  the  credit- 
or's attorney,  although  the  relation  of  attorney  and  client  had  ceased 
more  than  four  years  before  the  application.'  He  cannot  be  inter- 
ested in  the  costs  of  a  special  proceeding  brought  before  him  or  in 
his  court,  except  where  he  is  a  party  to,  or  interested  in  the  subject- 
matter  of,  the  special  proceeding ;  *  in  which  cases,  as  has  been 
seen,  he  would  be  disqualified  to  act.  He  cannot,  of  course,  act 
as  an  attorney  or  counsellor  in  his  own  court,  or  in  a  cause  originar 
ting  therein,'  or  in  a  special  proceeding  which  has  been  before  him 
in  his  official  character.^  Nor  can  his  law  partner  or  any  person  con- 
nected in  law  business  with  him,  practice  or  act  as  an  attorney  or 
counsellor  in  his  court  or  in  a  cause  originating  therein.'  He  is  not 
allowed  to  demand  or  receive  any  compensation  for  giving  advice  in 
a  matter  before  him,  or  which  he  has  reason  to  believe  wiU  be  brought 
before  him  for  decision,  or  for  preparing  a  paper  or  other  proceed- 


I  Co.  Civ.  Proc.  §  2492.  ''  Co.  Civ.  Proc.  §  3343,  subd.  3. 

8  Co.  Civ.  Proc.  §  3,  subd.  30.  "  Co.  Civ.  Proc.  §  46. 

*  Darling  v.  Pierce,  15  Hun,  543;  and  see  In  re  Kyers,  72  N.  Y.  1. 
6  Co.  Civ.  Proc.  §  47.  '  Co.  Civ.  Proc.  §  49. 

8  Co.  Civ.  Proc.  §  50.  "  Co.  Civ.  Proc.  §  49. 
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Particular  Disqualifications. 

ing  relating  to  such  a  matter.^  As  surrogates'  courts  were  not 
courts  of  record  until  1877,  it  may  be  a  question  whether  the  sur- 
rogates of  New  York,  Kings  and  Erie  counties  are  subject  to  the 
constitutional  provision,  adopted  in  1869,  to  the  effect  that  no 
"  judge  of  a  court  of  record  in  the  cities  of  New  York,  Brooklyn 
or  Buffalo  shall  practice  as  an  attorney  or  counsellor  in  any  court 
of  record  in  this  State,  or  act  as  referee.'  An  additional  doubt 
arises,  on  this  point,  in  reference  to  the  surrogates  of  the  two  last 
named  counties,  from  the  circumstance  that  the  surrogates'  courts 
of  those  counties  cannot,  probably,  be  said  to  be  "  in  the  cities  "  of 
Brooklyn  and  Buffalo,  respectively. 

In  common  with  other  judges,  the  surrogate  cannot  hold  office 
"  longer  than  until  and  including  the  last  day  of  December  next 
after  he  shall  be  seventy  years  of  age ; "  ^  and  he  must  "  within  ten 
days  after  he  enters  on  the  duties  of  his  office,  make  and  sign  a 
certificate,  stating  his  age,  and  the  time  when  his  official  term  will 
expire  either  by  a  completion  of  a  full  term,  or  by  reason  of  the 
disability  of  age  prescribed  in  the  constitution."  * 

Particular  disqualifications. ^ — The  foregoing  disqualifications 
attach  to  the  surrogate  in  common  with  other  judges ;  but  there 
are  others  which  belong  to  him  alone.  Thus,  the  statute  particu- 
larly provides  that  he  shall  not  be  counsel,  solicitor  or  attorney  in 
a  civil  action  or  special  proceeding,  for  or  against  any  executor,  ad- 
ministrator, temporary  administrator,  testamentary  trustee,  guard- 
ian or  infant,  over  whom  or  whose  estate  or  accounts,  he  could 
have  any  jurisdiction  by  law.^ 

It  is  also  declared,  that  "  in  addition  to  his  general  disqualifi- 
cations as  a  judicial  officer,  a  surrogate  is  disqualified  from  acting 
upon  an  appKcation  for  probate,  or  for  letters  testamentary,  or 
letters  of  administration,  in  each  of  the  following  cases : 

"  1.  Where  he  is,  or  claims  to  be,  an  heir  or  one  of  the  next  of 
kin  to  the  decedent,  or  a  devisee  or  legatee  of  any  part  of  the  estate. 

"  2.  Where  he  is  a  subscribing  ivitness,  or  is  necessarily  exam- 
ined or  to  be  examined  as  a  witness,  to  any  written  or  nuncupative 
wiU. 


'  Co.  Civ.  Proc.  §  51.  »  Const,  art.  6,  §  21. 

=  Const,  art.  6  (of  1869),  §  13.  <  Co.  Civ.  Proc.  §  54. 

'  Co.  Civ.  Proc.  §  2495. 
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"  3.  "Where  lie  is  named  as  executor,  trustee,  or  guardian,  in  any 
will,  or  deed  of  appointment,  involved  in  tlie  matter."  ^ 

Waiver  of  disqualification.'] — Tlie  last  above-mentioned  dis- 
qualifications cannot  be  waived ;  but  it  is  provided,  that  "  an  ob- 
jection to  the  power  of  a  surrogate  to  act,  based  upon  a  disqual- 
ification, established  by  special  provision  of  law,  other  than  one  of 
those  enumerated  in  the  last  section  (2496),  is  waived  by  an  adult 
party  to  a  special  proceeding  before  him,  unless  it  is  taken  at  or 
before  the  joinder  of  issue  by  that  party ;  or,  where  an  issue  in 
writing  is  not  framed,  at  or  before  the  submission  of  the  matter  or 
question  to  the  surrogate." " 


ARTICLE  THIRD. 

SUBSTITUTES   FOE   SUEEOGATE,    EN   CASE   OF   VACANCY    IN   OFFICE,    DIS- 
ABILITY,   OE  DISQUALIFICATION. 

The  code  makes  provision  for  a  transfer  of  the  surrogate's  ju- 
risdiction, in  case  of  (1)  a  vacancy  in  his  office,  (2)  his  disability, 
and  (3)  his  being  precluded  or  disqualified.  "  DisabiKty,"  as  here 
used,  is  confined  to  sickness,  absence  or  lunacy.  Lunacy  embraces 
every  description  of  unsoundness  of  mind,  except  idiocy.^  The 
word  "  precluded,"  as  used  in  connection  with  "  disqualified,"  is 
apparently  redundant.  For  instances  of  disqualification,  see  the 
last  preceding  article. 

Vacancy  or  disability  in  counties  other  than  New  York  or 
Kings.] — The  code  provides  that  "  where,  in  any  county,  except 
New  York  or  Kings,  the  office  of  surrogate  is  vacant ;  or  the  sur- 
rogate is  disabled,  by  reason  of  sickness,  absence,  or  lunacy ;  and 
special  provision  is  not  made  by  law,  for  the  discharge  of  the  duties 
of  his  office  in  that  contingency ;  the  duties  of  his  office  must  be 
discharged,  until  the  vacancy  is  fiUed,  or  the  disabihty  ceases,  as 
follows : 

"  1.  By  the  special  surrogate. 


'  Co.  Proc.  §  3496,  following  substantiaUy  2  E.  S.  79,  §  48,  as  am'd  L.  1830, 
C.  320,  §  19.     See  ComweU  v.  Wooley,  1  Abb.  Ct.  App.  Dec.  441. 

'  Co.  Civ.  Proc.  §  2497,  substantiaUy  following  2  R.  S.  376;  L.  1844,  c.  300,  §  6. 
3  Co.  Civ.  Proc.  §  8348,  subd.  15. 


26         ORGANIZATION  OF  SURROGATES'  COURTS. 

Disqualification  in  Counties  other  than  New  York  or  Kings. 

"  2.  If  there  is  no  special  surrogate,  or  he  is  in  like  manner  dis- 
abled, or  is  precluded  or  disqualified,  by  the  special  county  judge. 

"  3.  If  there  is  no  special  county  judge,  or  he  is  in  Kke  manner 
disabled,  or  is  precluded  or  disqualified,  by  the  county  judge. 

"  i.  If  there  is  no  county  judge,  or  he  is  in  like  manner  disabled, 
or  is  precluded  or  disqualified,  by  the  district  attorney."  ^ 

It  is  also  provided,  that  "  in  any  county,  except  'New  York  or 
Kings,  if  the  surrogate  is  disabled,  by  reason  of  sickness,  absence, 
or  lunacy,  or  the  office  of  surrogate  becomes  vacant  before  the  ex- 
piration of  a  full  term,  and  there  is  no  special  surrogate,  or  special 
county  judge  of  the  same  county,  who  is  competent  and  able  to  act 
as  surrogate,  the  board  of  supervisors  may,  in  its  discretion,  ap- 
point a  suitable  person,  to  act  as  surrogate,  until  the  surrogate's 
disability  ceases,  or  his  term  of  office  expires,  if  the  disabDity  con- 
tinues until  then ;  or  until  a  special  surrogate  or  a  special  county 
judge  is  elected  or  appointed."  ^ 

Disqualification  in  counties  other  than  New  York  or  Kings. \ 
— In  case  the  surrogate  of  any  county,  except  New  York  or  Kings, 
is  precluded  or  disqualified  from  acting  with  respect  to  any  partic- 
ular matter,  his  jurisdiction  and  powers  with  respect  to  that  matter 
vest  in  the  several  officers  designated  above,  in  the  order  named. 
"  If  there  is  no  such  officer  qualified  to  act  therein,  the  surrogate 
may  file  in  his  office  a  certificate  stating  that  fact ;  specifying  the 
reason  why  he  is  disqualified  or  precluded,  and  designating  the 
surrogate  of  an  adjoining  county,  other  than  New  York  or  Kings, 
to  act  in  his  place  in  the  particular  matter.  Thereupon  the  surro- 
gate so  designated  has,  with  respect  to  that  matter,  all  the  jurisdic- 
tion and  powers  of  the  surrogate  making  the  designation,  and  may 
exercise  the  same  in  either  county."  * 


'  Co.  Civ.  Proc.  §  3484.  "But  before  am  officer  is  entitled  to  act,  as  pre- 
scribed in  this  section,  proof  of  his  authority  to  act,  as  prescribed  in  section  2487 
of  this  act,  must  be  made."    (Id.) 

*  Co.  Civ.  Proc.  §  2493.  "A  person  so  appointed  must,  before  enteringupon 
the  execution  of  the  duties  of  his  office,  take  and  file  an  oath  of  office,  and  give 
an  official  bond,  as  prescribed  by  law,  with  respect  to  a  person  elected  to  the 
office  of  surrogate."    (Id.) 

2  Co.  Civ.  Proc.  §  3485.  Before  the  adoption  of  the  18th  chap,  of  the  Code 
of  Civil  Procedure,  the  supreme  court  might  issue  a  commission  empowering  a 
suitable  person  to  act  as  surrogate  in  case  there  was  no  person  capable  of  acting 
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Proof  of  Authority  of  other  Officer  or  Court  to  Act. 

Vacamcy,  disability  or  disqualification  in  New  YorTc  or  Kings 
county.] — Special  provision  is  made  for  cases  of  vacancy  in  the 
office  of  surrogate  in  the  counties  of  New  York  and  Kings,  and  for 
cases  of  the  disability  or  disqualification  of  the  surrogates  of  those 
counties.  It  is  provided  that  "  in  the  county  of  New  York,  the 
court  of  common  pleas  for  that  city  and  county,  and,  in  the  county 
of  Kings,  the  supreme  court,  at  a  special  term  thereof  held  in  the 
city  of  Brooklyn,  must,  upon  the  presentation  of  proof  of  its  au- 
thority, as  prescribed  in  the  next  section,  exercise  all  the  powers 
and  jurisdiction  of  the  surrogate's  court,  as  follows : 

"1.  Where  the  surrogate  is  precluded  or  disqualified  from 
acting,  with  respect  to  a  particular  matter,  it  must  exercise  all  the 
powers  and  jurisdiction  of  that  court  with  respect  to  that  matter. 

"  2.  Where  the  office  of  surrogate  of  the  county  is  vacant,  or  the 
surrogate  is  disabled  by  reason  of  sickness,  absence,  or  lunacy,  it 
must  exercise  all  the  powers  and  jurisdiction  of  that  court,  until 
the  vacancy  is  filled,  or  the  disability  ceases,  as  the  case  may  be."  * 

Proof  of  authority  of  other  officer  or  court  to  act.'] — In  order 
to  invest  another  officer,  or  (as  in  New  York  and  Kings  counties) 
a  court,  with  the  jurisdiction  and  powers  of  a  surrogate,  his  or  its 
authority  must  be  proved  in  one  of  the  following  modes : 

"1.  Where  the  surrogate  is  disqualified,  or  precluded  from 
acting  in  a  particular  matter,  that  fact  may  be  proved  by  the  sur- 
rogate's certificate  thereof ;  or,  except  as  otherwise  prescribed  in 
section  2485  {ahove),  by  affidavit  or  oral  testimony. 

"  2.  The  fact  that  the  surrogate  is  so  disqualified  or  precluded, 
or  that  he  is  disabled,  or  that  the  office  is  vacant,  and  also  the  au- 
thority of  the  officer,  or  of  the  court,  as  the  case  may  be,  to  act  in 
his  place,  may  be  proved,  and  are  deemed  conclusively  established, 
by  an  order  of  the  general  term  of  the  supreme  court,  held  within 
the  department  embracing  the  county.  After  such  an  order  is 
made,  the  surrogate  shall  not  make  the  certificate  specified  in  sec- 
tion 2485  {above),  and  if  such  a  certificate  has  been  theretofore 


(L.  1830,  c.  320,  §  21 ;  and  see  Matter  of  Hathaway,  9  Hun,  79).  See,  for  a  con- 
sti-uction  of  the  former  statute  (L.  1871,  c.  859,  §  8),  Holmes  v.  Smith,  3  Hun, 
413;  6  T.  &  C.  57.  Chap.  311  of  L.  1879  is  to  the  same  effect  as  this  section  of 
thewode. 

'  Co.  Civ.  Proc.  §  2486. 
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General  Term  Order  of  Appointment. — Revoking  Authority  of  Appointee. 

filed,  the  powers  and  jurisdiction  of  the  surrogate  therein  designa- 
ted, as  specified  in  that  section,  thenceforth  cease."  '■ 

General  term  order  of  appointment^^ — The  general  term  may 
make  the  order,  designating  the  officer  or  court  to  act  as  surrogate, 
upon  or  without  notice  as  it  thinks  proper.  The  order  itself 
"  must  recite  the  cause  of  the  making  thereof ;  it  must  designate 
the  officer  or  court,  empowered  to  discharge  the  duties  of  the  office 
of  surrogate  ;  and,  if  it  relates  to  a  particular  matter  only,  it  must 
designate  that  matter.  It  may,  in  the  discretion  of  the  court,  re- 
quire an  officer  to  give  security,  for  the  due  discharge  of  his  duties 
therein.  Where  the  office  of  surrogate  is  vacant,  or  the  surrogate 
is  disabled  by  reason  of  lunacy,  the  attorney-general,  if  directed 
by  the  governor,  mufet,  or  the  district  attorney,  upon  his  own 
motion,  may,  apply  for  the  order ;  and  the  general  term  must 
grant  it  upon  his  application.  The  general  term  may  also  grant 
the  order,  upon  the  application  of  a  party,  or  a  person  about  to 
become  a  party,  to  any  special  proceeding  in  the  surrogate's  court. 
Where  the  surrogate  is  sick  or  absent,  the  granting  of  the  order 
rests  in  the  discretion  of  the  court,  and  its  effect  may  be  qualified, 
as  the  court  thinks  proper." ' 

Proceedings  in  supreme  court  or  common  pleas.] — ^Where,  in 
the  foregoing  cases,  a  special  proceeding,  which  is  cognizable  be- 
fore a  surrogate,  has  been  brought  in  the  court  of  common  pleas 
or  the  supreme  court,  it  must  be  entitled  in  that  court,  and  the 
papers  therein  must  be  filed  or  recorded,  as  the  case  may  be,  and 
the  issues  must  be  tried,  as  in  an  action  brought  in  that  court. 
Where  a  seal  is  necessary,  the  seal  of  the  court  in  which  the 
special  proceeding  is  pending,  must  be  used ;  and  the  clerk  of  that 
court  must  sign  each  record  which  is  required  to  be  signed  by  the 
surrogate  or  the  clerk  of  the  surrogate's  court.  The  issuing  of  a 
citation  may  be  directed,  and  any  order  intermediate  the  citation 
and  the  decree  may  be  made,  by  a  judge  of  the  court.' 

Revoking  authority  of  appointee.] — The  general  term  may 
revoke  any  order  it  has  made,  or  any  appointment  made  by  the 
board  of  supervisors  (except  an  appointment  in  the  case  of  a  va- 


'  Co.  Civ.  Proc.  §  3487.  »  Co.  Civ.  Proc.  §  3488. 

8  Co.  Civ.  Proc.  §  3490. 
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cancy  in  the  office  of  surrogate),  and  this  without  prejudice  to  any 
proceedings  theretofore  taken  by  virtue  of  the  order,  or  of  the 
appointment.  The  order  of  supersedure  must  be  upon  proof  that 
the  original  order  or  the  appointment  was  "  improvidently  made, 
or  that  the  cause  of  making  it  has  become  inoperative.  Such  an 
order  or  appointment,  made  upon  the  ground  that  the  surrogate's 
office  is  vacant,-  is  superseded,  without  any  formal  revocation,  by 
the  filling  of  the  vacancy.  After  the  order  or  appointment  is 
revoked,  or  the  vacancy  is  filled,  as  the  case  may  be,  the  unfinished 
business,  in  any  proceedings  taken  by  virtue  of  the  order  or  ap- 
pointment, must  be  transferred  to,  and  may  be  completed  by,  the 
surrogate,  in  the  same  manner  and  with  like  effect,  as  where  a  new 
surrogate  completes  the  unfinished  business  of  his  predecessor."  * 

Remitting  proceedings  to  surrogate's  court.'] — The  court  enter- 
taining any  special  proceeding  ordinarily  cognizable  by  a  surro- 
gate, "may,  at  any  time,  in  its  discretion,  upon  being  satisfied  that 
the  reason  for  the  exercise  of  its  powers  and  jurisdiction  has 
ceased  to  operate,  make  an  order  to  transfer  to  the  surrogate's 
court,  any  matter  then  pending  before  it.  Such  an  order  operates 
to  transfer  the  same  accordingly.  Immediately  after  such  a  trans- 
fer, or  after  the  revocation  of  the  order  of  the  general  term,  as 
prescribed  in  the  last  section  but  one,  the  surrogate  must  cause 
entries  to  be  made  in  the  proper  book  in  his  office,  referring  to  all 
the  papers  filed,  and  orders  entered,  or  other  proceedings  taken,  in 
the  court  of  common  pleas,  or  the  supreme  court ;  and  he  may 
cause  copies  of  any  of  the  orders  or  papers  to  be  made,  and  re- 
corded or  filed  in  his  office,  at  the  expense  of  the  county." ' 

Recording  proceedings  taken  'before  special  officer^  etc.] — 
"  Where  an  act  is  done,  or  a  proceeding  is  taken  by,  before,  or  by 


'  Co.  Civ.  Proc.  §  2489.  The  surrogate  of  Kings  county  has  held  (Matter  of 
Martinhoff,  4  Eedf.  286),  that  the  provisions  of  2  E.  S.  223,  §  11,  to  the  effect 
that  "upon  the  office  of  any  surrogate  becoming  vacant,  his  successor  shall  have 
power  and  authority  to  complete  any  business  that  may  have  been  begun  or  that 
was  pending  before  such  surrogate,"  apply  to  all  cases  where  the  actual  incum- 
bent vacates  the  office  for  any  cause,  and  that  the  surrogate  has  the  power  to 
take  up  the  probate  of  a  will  at  the  point  where  it  was  left  by  his  predecessor 
in  office,  complete  the  proofs,  and  then  decide  the  question  at  issue  upon  the 
whole  evidence,  including  that  taken  before  his  predecessor.  See  People  v. 
Shaw,  3  Hun,  379;  affi'd  63  N.  T.  36. 

»  Co.  Civ.  Proc.  §  2491. 
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Appointment  of  Office  Clerks. — ^The  Clerk  of  the  Court. 

authority  of,  an  officer,  or  a  person  appointed  by  tlie  board  of 
supervisors,  temporarily  acting  as  surrogate  of  any  county,  as  pre- 
scribed in  this  article,  the  same  must  be  recorded,  or  the  proper 
minutes  thereof  must  be  entered,  in  the  books  of  the  surrogate's 
court,  in  like  manner  as  if  the  same  was  done  or  taken  by,  before, 
or  by  authority  of,  the  surrogate  of  the  county ;  and  the  officer  or 
person  so  acting,  or  the  clerk  of  the  surrogate's  court,  must  sign 
the  certificate  of  probate  and  any  letters  so  issued,  and  must  certify 
the  record  thereof  in  the  book."  ^  Provision  as  to  the  mode  and 
amount  of  compensation  of  such  an  officer  or  other  person  tempo- 
rarily filling  the  office  of  surrogate,  is  made  by  statute,  and  more 
particularly  referred  to  in  article  sixth  of'  this  chapter. 


ARTICLE  FOURTH. 

STJEEOGATES'     CLEEKS     AND     OTHEE     OFFIOEES     OF     THE     COUET,   AND 
THEIE  POWEES   AND   DTJTIES. 

Appointment  of  office  clerics.] — The  surrogate  may  appoint 
clerks  for  his  office,  and  he  may  also  appoint  "  the  cleric  of  the 
surrogate's  court."  As  to  his  office  clerks,  "  each  surrogate  may 
appoint,  and  at  pleasure  remove,  as  many  clerks  for  his  office,  to  be 
paid  by  the  county,  as  the  board  of  supervisors  of  his  county,  or, 
in  the  city  and  county  of  'Sew  York,  the  board  of  aldermen,  au- 
thorize him  so  to  appoint.  The  board  of  supervisors  or  the  board 
of  aldermen,  as  the  case  requires,  must  fix  the  compensation  of  the 
clerk  or  clerks  so  appointed ;  and  may  authorize  them,  or  either  of 
them,  to  receive,  for  their  or  his  own  use,  the  legal  fees  for  making 
copies  of  any  record  or  paper  in  the  office  of  the  surrogate.  A 
surrogate  may  appoint,  and  at  pleasure  remove,  as  many  additional 
clerks,  to  be  paid  by  him,  as  he  thinks  proper."  ^ 

The  cleric  of  the  court.] — ^As  to  "  the  clerk  of  the  surrogate's 
court,"  the  surrogate  may,  by  a  written  order,  filed  and  recorded 
in  his  office,  and  which  he  may  in  like  manner  revoke  at  pleasure, 
appoint  a  clerk  employed  in  his  office  to  be  the  clerk  of  the  sur- 
rogate's court.'    The  clerk  of  the  surrogate's  court  is  authorized  to 


>  Co.  Civ.  Proc.  §  3494.  »  Co.  Civ.  Proe.  §  2508. 

'  Co.  Civ.  Proc.  §  2509. 


ORGAinZATION  OF  SURROGATES'  COURTS.  31 

Stenographers. 

exercise,  concurreiitly  with  the  surrogate,  the  following  powers  of 
the  surrogate : 

1.  He  may  certify  and  sign  as  clerk  of  the  court,  any  of  the  re- 
cords of  the  court,  including  a  certificate  of  probate  (see  code 
§  2629),  and  the  records  and  papers  left  uncompleted  or  unsigned 
by  the  surrogate's  predecessor. 

2.  He  may  issue  any  mandate,  to  which  a  party  is  entitled  as  of 
course,  either  unconditionally,  or  upon  the  fihng  of  any  paper,  and 
may  sign  as  clerk  of  the  court,  and  aflSix  the  seal  of  the  court  to, 
any  letters  or  mandate  issued  from  the  court. 

3.  He  may  certify  in  the  manner  prescribed  by  the  9th  chap- 
ter of  the  Code  of  Civil  Procedure,  a  copy  of  any  paper  required 
or  permitted  by  law  to  be  filed  or  recorded  in  the  surrogate's  ofl&ce. 

4.  He  may  adjourn  to  a  definite  time,  not  exceeding  thirty 
days,  any  matter,  when  the  surrogate  is  absent  from  his  office,  or 
unable,  by  reason  of  other  engagements,  to  attend  to  the  same. 

5.  He  may  take  the  acknowledgment  or  proof  of  any  instrument 
to  be  used  or  filed  in  the  court  of  which  he  is  clerk.^ 

The  surrogate,  however,  may  prohibit  the  clerk  from  exercising 
any  of  the  foregoing  powers,  but  the  prohibition  does  not  affect  the 
validity  of  any  act  of  the  clerk  done  in  disregard  of  the  prohibi- 
tion. The  surrogate  is  declared  to  be  Hable,  as  well  as  the  sureties 
in  his  official  bond,  for  any  act  of  the  clerk,  during  the  surrogate's 
term  of  office,  as  if  the  act  was  performed  by  the  surrogate.^  The 
clerk  of  the  court  has  a  general  power  to  take  and  certify  any  oath 
or  affidavit  required  or  authorized  by  law,  except  an  oath  to  a 
juror  or  a  witness  upon  a  trial,  an  oath  of  office,  and  an  oath  re- 
quired to  be  taken  before  a  particular  officer.'  'No  clerk  or  other 
person  employed  in  any  capacity,  in  a  surrogate's  office,  can  act  as 
appraiser,  as  attorney  or  counsel,  or  as  referee  or  special  guardian, 
in  any  matter  before  the  surrogate.^ 

Stenographers.] — In  New  York  and  Kings  counties,  the  surro- 
gate must  appoint,  and  may  for  cause  remove,  a  stenographer  for 
his  court,  who  is  entitled  to  a  salary,  to  be  paid  as  the  salaries  of 


'  Co.  Civ.  Proc.  §  3509. 

«  Co.  Civ.  Proc.  §§  2509,  3510.     The  surrogate  may  take  security  from  the 

clerk,  to  indemnify  him  against  the  liability  created  by  this  section.    Id.  §  2510. 

'  Co.  Civ.  Proc.  §  843.  *  Co.  Civ.  Proc.  §  3511,  and  Id.  §  61. 
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clerks  in  the  suirogate's  office.^  In  Erie  county,  the  surrogate  is 
directed  to  appoint,  and  may  at  pleasure  remove,  a  stenographer 
for  his  court,  who  is  entitled  to  a  salary,  to  be  fixed  by  the  surro- 
gate, not  exceeding  nine  hundred  dollars  per  annum,  and  to  be 
paid  as  the  salary  of  the  clerk  of  the  surrogate's  court.'  In  other 
coimties,  the  surrogate  may,  in  his  discretion,  appoint  and  at 
pleasure  remove  a  stenographer  for  his  court,  who  is  to  be  paid  a 
reasonable  compensation,  certified  by  the  surrogate,  in  every  case 
in  which  he  takes  notes  of  testimony.  Such  compensation  is  part 
of  the  costs  of  the  proceedings.^  The  duties  of  the  stenographers 
are  to  take  full  stenographic  notes  of  proceedings  in  which  oral 
proofs  are  given,  unless  their  services  are  dispensed  with  by  the 
surrogate,  to  write  out  such  notes  legibly  and  at  length,  and^to  file 
them  in  the  surrogate's  office.*  The  notes  so  written  out  are  then 
authenticated  by  the  signature  of  the  surrogate,  or  the  clerk  of  his 
court,  and,  in  New  York  and  Kings  counties,  and  in  any  other 
county  where  the  supervisors  direct,  are  to  be  bound  at  the  ex- 
pense of  the  county.'  Upon  the  record  of  a  decree,  in  a  contested 
case,  a  reference  is  required  to  the  bound  volume,  if  any,  and  the 
page  of  such  minutes.'  Surrogates'  stenographers  are  allowed,  for 
copies  of  their  stenographic  notes,  furnished  upon  request  to  a 
party  or  his  attorney,  six  cents  per  foho  in  Kings  county,  and  ten 
cents  per  folio  in  any  other  county.' 

Interpreter.^ — In  Kings  county,  there  is  an  interpreter  attached 
to  the  county  court,  the  court  of  sessions,  and  the  surrogate's  cou^, 
who  is  appointed,  and  may  be  removed  at  pleasure,  by  the  county 
judge  and  the  surrogate.  He  is  required  to  file  the  usual  oath  of 
office,  and  an  additional  oath  to  interpret  truly.* 

Appraisers.'] — The  surrogate,  upon  the  application  of  an  exec- 
utor or  administrator,  is  required  to  .appoint,  in  writing,  as  often 
as  necessary,  two  disinterested  persons  to  appraise  the  personal 
property  of  a  decedent.  The  appraiser's  are  entitled  to  a  reason- 
able compensation,  to  be  allowed  by  the  surrogate,  not  exceeding 
five  dollars  for  each  day  actually  employed  in  the  appraisal,  in  ad- 

•  Co.  Civ.  Proc.  §  3513.  «  L.  1880,  c.  483. 

»  Co.  Civ.  Proc.  §  3513.  *  Co.  Civ.  Proc.  §  3541. 

»  Co.  Civ.  Proc.  §§  3542,  2543.  «  Co.  Civ.  Proc.  §§  2542,  2543. 

'  Co.  Civ.  Proc.  §  sail.  «  Co.  Civ.  Proc.  §  360, 
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dition  to  necessary  expenses.    A  clerk  or  employee  in  a  surrogate's 
office,  cannot  be  an  appraiser.^ 

Freeholder  to  sell,  etc.,  deoedent's  lands.] — "Where  the  surro- 
gate grants  a  decree  that  the  real  property  of  a  decedent  be  mort- 
gaged, leased,  or  sold  to  pay  debts,  etc.,  and  the  executors  or  ad- 
ministrators omit  to  qualify  especially  for  that  purpose,  he  must 
appoint  a  disinterested  freeholder  to  execute  the  decree.'  His 
qualification  and  duties  wiU  be  particularly  treated  in  a  subsequent 
chapter.'    His  compensation  is  regulated  by  statute.* 


ARTICLE  FIFTH. 

EEOOEDS    TO   BE   KEPT   BY   THE    StTEEOGATE. 

Books  of  surrogate.] — Each  surrogate  is  required  to  provide 
(at  the  expense  of  the  county)  and  keep  the  following  books,  to 
wit: 

"1.  A  record-book  of  wills,  in  which  must  be  recorded,  at 
length,  every  will,  required  by  law  to  be  recorded  in  his  office, 
with  the  decree  admitting  it  to  probate,  and  also,  if  the  probate  is 
not  contested,  the  proof  taken  thereupon. 

"  2.  A  record-book  of  letters  testamentary  and  letters  of  admin- 
istration, in  which  must  be  recorded  all  such  letters  issued  out  of 
his  court. 

"  3.  A  record-book,  in  which  must  be  recorded  every  decree, 
whereby  the  account  of  an  executor,  administrator,  trustee,  or 
guardian  is  settled. 

"  4.  A  book,  containing  a  minute  of  every  paper  filed,  or  other 
proceeding  taken,  relating  to  the  disposition  of  the  real  property  of 
a  decedent,  and  a  record  of  every  order  or  decree,  made  thereupon ; 
with  a  memorandum  of  every  report  made,  and  other  proceeding 
taken,  founded  upon  a  decree  for  such  a  disposition. 

"  5.  A  book,  containing  a  record  of  every  decree  or  order,  the 
mpord  of  which  is  not  required  by  this  section  to  be  kept  else- 


1  2  R.  S.  82,  §  1;  L.  1873,  c.  225;  Co.  Civ.  Proc.  §  2565. 
^  Co.  Civ.  Proc.  §  2767.  '  Chapter  XXI,  post. 

"  Co.  Civ.  Proc.  §  2563. 
3 
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where ;  together  with  a  memorandum  of  each  execution  issued, 
and  of  the  satisfaction  of  each  decree  recorded  therein. 

"  6.  A  book,  in  which  must  be  recorded  all  letters  of  guardian- 
ship, issued  out  of  his  court. 

"  Y.  A  book  of  fees  and  disbursements,  in  which  must  be  en- 
tered, by  items,  all  fees  charged  or  received  by  him  for  services  or 
expenses,  and  all  disbursements  made  or  incurred  by  him,  which 
are  chargeable  against  those  fees,  or  to  the  county."  ^ 

To  each  of  the  books  so  kept  must  be  attached  an  alphabetical 
index,  referring  to  the  page  of  the  book,  where  each  subject  may 
be  found.  The  surrogate  may  keep  two  or  more  books,  for  a  further 
division  of  the  subjects  specified  in  either  of  the  foregoing  subdi- 
visions ;  in  which  case,  he  must  keep  a  separate  index  to  each  set 
of  books.  Each  decree,  revoking  the  probate  of  a  will,  or  revoking 
or  otherwise  affecting  letters  testamentary,  letters  of  administra- 
tion, or  letters  of  guardianship,  or  suspending  or  removing  a  testa- 
mentary trustee,  or  modifying  or  otherwise  affecting  any  other  de- 
cree, must  be  plainly  noted  at  the  end  or  in  the  margin  of  the  re- 
cord of  the  will,  letters,  or  original  decree,  with  a  reference  to  the 
book  and  page  where  the  suMequent  decree  is  recorded.  The 
books  so  kept  appertain  to  the  Surrogate's  office,  and  musf  be  open 
at  all  reasonable  times  to  the  inspection  of  any  person.^ 

Recordvng  wills.] — When  a  surrogate  admits  a  will  to  probate, 
he  is  required  to  record  it  in  his  office.'  But  there  are  other  cir- 
cumstances when  a  will  is  entitled  to  be  so  recorded.  Thus  where 
a  will  has  been  established  in  a  civil  action  brought  for  that  pur- 
pose,* the  surrogate  is  required  to  record  a  copy,  or,  if  the  will  is 
lost  or  destroyed,  the  substance  of  the  will,  as  incorporated  in  the 
judgment  of  establishment  transmitted  to  him.° 

Where  a  will  of  real  property  has  been  proved  and  recorded  in 
any  court  of  the  State,  of  competent  jurisdiction,  a  transcript 
thereof  and  of  all  the  notices,  process  and  proofs  relating  thereto, 
inust,  when  duly  exemplified,  be  recorded,  upon  the  request  of  any 
person  interested  therein,  in  the  surrogate's  court  of  any  county, 
in  which  real  property  of  the  testator  is  situated.^ 


'  Co.  Civ.  Proc.  §  2498.  »  Co.  Civ.  Proc.  §  3499. 

'  Co.  Civ.  Proc.  §  3623.  "  Co.  Civ.  Proc.  §  1861. 

'  Co.  Civ.  Proc.  §  1864.  '  Co.  Civ.  Proc.  §  2630. 
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Recording  foreign  willfi.] — In  certain  cases  the  exemplified 
copy  of  a  foreign  will  of  personalty,  or  of  realty,  which  has  been 
admitted  to  probate  abroad,  may  become  entitled  to  record  in  a 
surrogate's  office  of  this  State.^  Where  real  property,  situated 
within  the  State,  or  an  interest  therein,  which  would  descend  to  an 
heir,  is  devised  or  made  subject  to  a  power  of  disposition  by  a  will 
valid  and  duly  executed  for  that  purpose,  under  the  laws  of  the  State, 
of  a  person  who  was  at  the  time  of  his  death,  a  resident  elsewhere 
within  the  United  States ;  and  the  will  has  been  finally  admitted 
to  probate,  by  the  judgment,  decree  or  order  of  a  competent  court 
within  the  State  or  territory  where  the  decedent  so  resided ;  and  is 
filed  or  recorded  in  the  proper  office,  etc.,  an  exemplified  copy  of 
the  wiU  and  record,  etc.,  may  be  recorded  with  the  surrogate  of 
any  county  where  the  real  property  is  situated.'^ 

Custody  of  records.'] — Except  in  New  York  and  Kings  coun- 
ties, the  general  charge  of  the  books  and  records  of  the  office  is, 
by  the  statute,  given  to  the  board  of  supervisors  of  each  county, 
who  may  authorize  the  surrogate  to  cause  certified  copies  to  be 
made  for  public  use,  and  they  are  required  to  do  so,  whenever  by 
reason  of  age  or  exposure,  or  any  casualty,  the  same  shall  be  nec- 
essary for  the  public  service ;  and  provision  is  made  for  the  de- 
termination as  to  the  necessity  for  such  copying  and  the  payment 
for  the  same.® 

Papers,  etc.,  to  he  preserved.] — The  surrogate  is  required  to 
carefully  file  and  preserve  in  his  office,  every  deposition,  affidavit, 
petition,  report,  account,  voucher,  or  other  paper,  relating  to  any 
proceeding  in  his  court ;  and  to  deliver  to  his  successor  all  the 
papers  and  books  kept  by  him.* 

Searching  records,  etc.] — A  surrogate,  or  clerk  of  a  surrogate's 
court,  is  required,  "  upon  request,  and  upon  payment  of,  or  offer  to 
pay,  the  fees  allowed  by  law,  or,  if  no  fees  are  expressly  allowed 
by  law,  fees  at  the  rate  allowed  to  a  county  clerk  for  a  similar  serv- 
ice, diligently  to  search  the  files,  papers,  records,  and  dockets  in  his 
office ;  and  either  make  one  or  more  transcripts  therefrom,  and  cer- 


'  Co.  Civ.  Proc.  §  3695.  See  Chapter  IX,  post. 
2  Co.  Civ.  Proc.  §  3703.  See  Chapter  VI,  post. 
'  L.  1869,  c.  855,  §  7.  "  Co.,  Civ.  Proc,  §  3500. 
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tify  to  the  correctness  thereof,  and  to  the  search,  or  certify  that  a 
document  or  paper,  of  which  the  custody  legally  belongs  to  him, 
cannot  be  found.  If  he  refuses,  or  unreasonably  neglects  or  de- 
lays, to  make  such  a  search,  or  to  furnish  such  a  transcript  or  cer- 
tificate, or  makes  a  false  certificate,  he  is  guilty  of  a  misdemeanor. "' 


ARTICLE   SIXTH. 

MISCELLAlSrEOUS   PEOVISIONS. 

Surrogate's  bond.] — Within  twenty  days  after  notice  of  his  ap- 
pointment or  election,  the  surrogate  must  execute  to  the  people  of 
the  State,  a  bond  for  the  application  and  payment  of  aU  moneys 
and  effects  that  may  come  into  his  hands  as  surrogate. 

In  the  city  and  county  of  New  Tork,  the  amount  required  ia 
$50,000 ;  in  Kings  county,  $25,000,  and  in  other  counties,  $10,000. 
The  bond  must  be  joint  and  several,  with  at  least  two  resident  free- 
holders as  sureties.  It  must  be  acknowledged  by  all  the  persons 
executing  it,  and  the  sureties  must  justify,  in  the  aggregate,  in 
double  the  penalty  of  the  bond.  The  county  clerk  is  made  the 
judge  of  the  sufiBciency  of  the  sureties,  and  being  satisfied  of  that 
fact,  he  must  indorse  his  approval  on  the  bond  and  file  it  in  his 
office,  and  also  record  it  in  the  records  of  deeds.  And  such  record 
or  a  certified  copy  thereof,  is  made  original  evidence  of  the  con- 
tents of  the  bond  in  any  action  against  the  surrogate  or  his  sureties.' 
In  the  same  manner,  every  county  judge  or  other  officer,  author- 
ized to  act  as  surrogate,  must,  before  entering  upon  the  discharge 
of  his  duties  as  such,  execute  the  bond  required  of  surrogates.' 

Compensation  of  surrogate.] — The  surrogate,  being  a  judicial 
officer,  is  not  allowed  to  receive  to  his  own  use  any  fees  or  per- 
quisites of  office.''  His  compensation  consists  exclusively  of  a  sal- 
ary, the  amount  of  which  was  formerly  fixed  by  the  board  of  super- 
visors of  the  county ;  ^  but  at  present  is  provided  for  by  special 
statutes,'  as  required  by  the  constitution. 


'  Co.  Civ.  Proc.  §  961.    It  would  seem  that  the  surrogate  is  not  entitled  to 
charge  a  fee;  sed  qu.,  as  to  the  clerk  of  a  surrogate's  court. 
^  1  R.  S.  382,  §§  77,  78,  as  am'd  by  L.  1871,  c.  239,  §  1. 
«  L.  1858,  c.  213,  §  1-  ■*  Const,  art.  6  (of  1869),  §  21. 

"  L.  1847,  c.  377.  §§  4,  5;  L.  1871,  c.  869,  §  4. 
« In  the  year  1873,  the  legislature,  by  chapter  767  of  the  laws  of  that  year. 
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Compensation  of  temporary  and  acting  surrogates.] — ^An  offi- 
cer, or  a  person  appointed  by  the  board  of  supervisors,  wbo  acts  as 
surrogate  of  any  county  during  a  vacancy  in  the  office,  or  in  conse- 
quence of  disability,  as  prescribed  in  the  code,  is  entitled  to  be 
paid,  for  the  time  during  which  he  so  acts,  a  compensation  equal, 
pro  rata,  to  the  salary  of  the  surrogate ;  or,  in  a  county  where  the 
county  judge  is  also  surrogate,  to  the  salary  of  the  county  judge. 
The  amount"  of  his  compensation  must  be  audited  and  paid,  in  like 
manner  as  the  salary  of  the  surrogate,  or  of  the  county  judge,  as 
the  case  may  be.  Where  an  officer  of  the  county  performs  the 
duties  of  the  surrogate,  with  respect  to  a  particular  matter,  wherein 
the  surrogate  is  disqualified  or  precluded  from  acting,  the  super- 
visors of  the  county  must  allow  him  a  just  compensation  for  his 
services  therein,  to  be  audited  and  collected  in  the  same  manner.* 

Fees  of  surrogate.] — Surrogates  are  not  allowed  to  receive 
any  fee  for  the  performance  of  any  official  service,  except  as 
follows : 

"  1.  Where,  in  a  case  prescribed  by  law,  or  in  any  other  case, 
upon  the  application  of  a  party,  he  goes  to  a  place,  other  than  his 
office,  or  the  court  room  where  he  is  required  to  hold  court,  in 
order  to  take  testimony,  he  may  charge  and  receive  to  his  own 
use,  ten  cents  for  each  mile  for  going,  and  the  same  sum  for  re- 
turning. 

"  2.  He  must  charge,  and  receive  to  the  use  of  the  county,  for 
a  copy  of  a  paper,  ten  cents  for  each  folio,  except  where  the  board 
of  supervisors  have  allowed  his  clerk  to  receive  fees  for  his  own  use ; 
and  in  that  case,  his  clerk  may  charge  and  receive  the  same  fee."  ^ 


provided,  in  accordance  with  section  fifteen  of  the  amended  judiciary  article  of 
the  constitution,  for  the  annual  salaries  of  the  surrogates,  or  county  judges  per- 
forming the  duties  of  surrogate,  in  the  several  counties  of  the  State.  That  act 
was  amended  by  L.  1873,  c.  515,  and  hy  L.  1877,  c.  401,  which  accordingly  reg- 
ulates those  salaries,  except  in  the  following  named  counties,  as  to  which  more 
recent  enactments  govern,  as  indicated:  Saratoga,  L.  1878,  c.  359;  Greene,  L. 
1879,  c.  363;  Lewis,  L.  1879,  c.  385;  Suffolk,  L.  1879,  c.  330;  Sullivan,  L.  1879, 
c.  357;  Ulster,  L.  1879,  c.  348;  Orange,  L.  1880,  c.  370. 

By  L.  1878,  c.  8,  the  salary  of  the  surrogate  of  Kings  county  was  made  pay- 
able monthly. 

'  Co.  Civ.  Proe.  §  2493.  «  Co.  Civ.  Proc.  §  3567. 
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Report  of  Fees. — Time  and  Place  of  Holding  Court, 

Report  fyffees.'] — In  each  county,  except  New  York,  the  surro- 
gate is  required,  at  his  own  expense,  to  make  a  report  to  the  board 
of  supervisors  of  the  county,  on  the  first  day  of  each,  annual  meet- 
ing thereof,  containing  a  statement,  verified  by  his  oath  of  all  fees 
received  or  charged  by  him  for  services  or  expenses  since  the  last 
report,  and  of  all  disbursements  chargeable  against  the  same,  or  to 
the  county,  stating  particularly  each  item  thereof.  In  New  York 
county  he  is  required,  at  his  own  expense,  to  make  and  file  in  the 
office  of  the  county  clerk,  a  like  report,  between  the  first  and  twen- 
tieth days  of  January  in  each  year.^ 

Time  and  place  of  holding  court.'] — The  surrogate's  court  is 
always  open  for  the  transaction  of  any  business,  within  its  powers 
and  jurisdiction.' 

There  are  no  stated  terms  in  these  courts.^  In  counties  in 
which  the  county  judge  is  also  surrogate,  the  surrogate's  court  is 
held  at  the  times  and  places  of  holding  the  county  court.*  The 
statute  further  provides,  that,  unless  prevented  by  sickness  or  other 
unavoidable  casualty,  the  surrogate  must  "  attend  at  his  office  on 
Monday  of  each  week,  except  during  the  month  of  August,  or, 
when  Monday  is  a  public  holiday,  on  the  following  Tuesday,  to 
execute  the  powers  conferred  and  the  duties  imposed  upon  him. 
But  the  surrogate  of  any  county  may,  by  an  instrument  in  writing, 
under  his  hand,  filed  in  the  office  of  the  clerk  of  the  county,  at 
least  twenty  days  before  the  first  of  January,  in  any  year,  designate 
a  day  of  the  week,  other  than  Monday,  on  which  he  will  attend  at  his 
office,  or  a  month,  other  than  August,  during  which  he  wiU  be  ab- 
sent therefrom,  or  both,  during  that  year ;  and  where  the  county 
judge  is  also  surrogate,  he  is  not  required  to  attend  at  his  office  on 
any  day  when  the  county  court  or  court  of  sessions  is  sitting. 
The  surrogate  must  also  execute  the  duties  of  his  office,  at  such 
other  times  and  places,  within  his  county,  as  the  public  convenience 
requires."  ^ 

'  Co.  Civ.  Proo.  §§  3501,  2503. 

°  Co.  Civ.  Proc.  §  3504;  Oilman  v.  Gilman,  1  Eedf.  354;  38  Barb.  364. 

^  Western  v.  Romaine,  1  Bradf .  37. 

*  Co.  Civ.  Proc.  §  2506.  The  board  of  supervisors  is  required  to  provide 
rooms,  furniture,  attendants,  fuel,  lights  and  stationery  for  the  court,  and  in 
case  of  its  neglect  to  do  so,  the  court  may  direct  the  sheriff  to  provide  them,  and 
the  expense  incurred  is  made  a  county  charge,  (Co.  Civ.  Proc.  §  31). 

»  Co.  Civ.  Proc.  §  3505.     See  L.  1875,  c.  333,  as  to  the  days  and  hours  during 
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Seal  of  Court. 

Seal  of  courf] — The  surrogate's  court  lias  a  seal,  of  which  the 
surrogate  has  charge.'^  A  description  of  the  seal  is  required  to  be 
deposited  with  the  secretary  of  state,  and  provision  is  made  by 
statute  for  a  new  seal  when  the  old  one  is  unfit  for  use.^  When- 
ever any  other  officer  acts  as  surrogate,  he  uses  the  surrogate's  seal.' 
We  have  already  seen  that  where  the  proceeding  is  in  the  common 
pleas  or  the  supreme  court,  the  seals  of  those  courts  are  to  be 
used. 

which  the  surrogates'  offices  in  Queens  and  Richmond  counties  are  required  to 
be  kept  open. 

The  following  rules  have  been  established  by  the  surrogate  of  New  York 
county,  taking  effect  Sept.  1,  1880  : 

Rule  I.  "A  special  motion  calendar  will  be  called  on  each  Monday  and 
Thursday,  at  11  o'clock  a.  m.,  except  during  the  months  of  July,  August  and 
first  part  of  September,  when  the  motion  calendar  will  be  called  but  once  a 
week,  and  then  on  Tuesdays,  during  the  month  of  July  and  the  first  half  of 
September,  and  no  such  calendar  will  be  called  during  the  month  of  August." 

Btxlb  II.  "The  requisite  proof  to  entitle  a  motion  or  proceeding  to  be  en- 
tered upon  the  motion  calendar  shall  be  furnished  to  the  clerk  of  this  court,  of 
the  service  of  all  orders,  citations,  summons  and  other  papers,  on  which  motion 
or  application  shall  be  made  at  or  before  1  o'clock  on  Saturday  of  each  week, 
for  the  Monday  calendar,  and  on  Wednesday  for  the  Thursday  calendar,  and  on 
Monday  for  the  Tuesday  calendar ;  and  no  case  will  be  placed  on  said  calendar 
where  such  proof  of  service  shall  not  be  so  furnished,  except  on  consent  of  the 
parties,  or  on  motion,  after  the  first  calling  of  the  calendar." 

'  Co.  Civ.  Proc.  §  2507.  '  Co.  Civ.  Proc.  §§  37,  30.  '  Id. 


CHAPTEE   II. 

JUEISDICTION  AND  POWERS  OF  SURROGATES'  COURTS. 

Abt.  1. — General  statutory  jurisdiction. 
3. — Limitation  of  general  powers. 
3. — Incidental  jurisdiction  and  powers. 
4. — Concurrent  and  exclusive  jurisdiction. 
5. — Deposit  and  custody  of  wills. 
6. — ^Deposit  of  moneys  and  securities. 


ARTICLE  FIRST. 

GENEEAL   8TATUT0ET  JUBISDICTTON. 

Limitation  of  jurisdiction.] — The  Kevised  Statutes,  as  origi- 
nally adopted,  and  taking  effect  in  1830,  after  conferring  specified 
powers  upon  the  surrogates,  declared  (2  E..  S.  221,  §  1,  last  clause) 
that  the  powers  thus  conferred  should  be  exercised  in  the  cases 
and  in  the  manner  prescribed  by  the  statutes  of  this  State,  adding, 
"  and  in  no  other ;  and  no  surrogate  shall,  under  pretext  of  inci- 
dental power  or  constructive  authority,  exercise  any  jurisdiction 
whatever,  not  expressly  given  by  some  statute  of  this  State." 
This  restriction  gave  rise  to  much  difficulty,  and  seriously  embar- 
rassed the  due  exercise  of  the  functions  of  these  courts,  and  was  con- 
sequently repealed  in  1837.^  In  the  language  of  Chancellor  Wal- 
woETH,'  "it  was  found  that  the  exercise  of  certain  incidental  powers, 
by  courts,  was  absolutely  essential  to  the  due  administration  of  jus- 
tice, and  that  the  revisers  and  the  legislature  had  not,  by  their  care 
and  forethought,  been  able  to  take  the  case  of  these  surrogates' 
courts  out  of  the  operation  of  the  general  rule."  The  effect  of  this 
repeal  of  the  restrictive  clause  was,  of  course,  to  restore  to  these 
courts  substantially  the  same  powers  which  they  possessed  before 
the  enactment  of  the  Revised  Statutes,  except  so  far  as  they  had 
been  meanwhile  specifically  restricted  by  statute,  and  thus  to 
restore  to  them  such  powers  as  were  incidental  and  necessary  to  a 


'  L.  1837,  c.  480,  §  71.  '  Pew  v.  Hastings,  1  Barb.  Ch.  453. 
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proper  discharge  of  the  functions  of  the  court.^     This  principle 
has  been  asserted,  not  only  with  respect  to  incidental  powers,  such 


'  Sipperly  v.  Baucus,  24  N.  Y.  46;  Brick's  Estate,  15  Abb.  Pr.  13;  Dobke  v. 
McClaran,  41  Barb.  491;  Campbell  v.  Thatcher,  54  Id.  382;  Pew  v.  Hastings, 
supra.  The  powers  which  surrogates'  courts  possessed  before  the  enactment  of 
the  Revised  Statutes,  and  which  were  continued  by  the  provisions  of  2  E.  S. 
230,  §  1,  as  amended  by  L.  1837,  p.  536,  c.  460,  §  71,  were  as  follows  :  (1.)  To 
take  proof  of  the  execution  of  wills,  and  to  admit  them  to  probate.  (3.)  To 
grant  letters  testamentary  and  of  administration.  (3.)  To  swear  executors  or 
administrators  to  the  truth  of  the  inventories  and  accounts  exhibited  by  them. 
(4.)  To  call  administrators  to  account;  to  decree  the  just  and  equal  order  of  dis- 
tribution after  the  payment  of  debts  and  expenses ;  to  compel  administrators  to 
observe  and  pay  the  same;  and  to  enforce  it  by  execution  against  the  person, 
(5.)  To  hear  and  determine  any  cause  touching  a  legacy  or  bequest  in  any  will; 
to  decree  the  payment  of  it,  and  to  enforce  it  by  execution  against  the  person. 
(6.)  To  order  the  admeasurement  of  dower,  upon  the  application  of  the  widow, 
of  any  heir,  or  of  the  guardian  of  a  minor.  (7.)  To  order  the  sale  of  real  estate 
for  the  payment  of  debts,  when  the  personal  estate  was  insufficient,  and  when 
the  real  estate  proved  insufficient,  to  divide  the  proceeds,  after  the  payment  of  ex- 
penses, proportionally  among  creditors;  to  confirm  all  such  sales,  and  direct  con- 
veyances to  be  made  by  executors  or  administrators,  and  to  order  the  mortgag- 
ing or  leasing  of  the  real  estate  of  any  testator  or  intestate  for  the  same  purpose, 
where  infants  are  interested.  (8.)  To  appoint  guardians  for  infants,  as  the  chan- 
cellor might  do.  (9.)  To  record  all  wills  proved  before  them,  with  the  proof 
thereof,  letters  testamentary  and  of  administration  granted  by  them,  with  all 
things  concerning  the  same,  all  orders  or  decrees  made  by  them  for  the  sale  of 
real  estate,  and  all  instruments,  writings,  or  documents  of  a  like  nature,  left  un- 
recorded by  their  predecessors,  and  to  complete  the  unfinished  business  of  their 
predecessors.  (10.)  To  institute  inquiry  respecting  the  personal  estate  of  intes- 
tates, not  delivered  to  the  public  administrator,  nor  accounted  for  lawfully  by 
persons  into  whose  hands  it  was  supposed  to  have  fallen.  (11.)  They  had  au- 
thority to  compel  the  attendance  of  witnesses,  the  production  of  wills,  docu- 
ments, or  VTritinga,  and,  for  disobedience  in  such  cases,  to  commit  the  party 
offending  for  contempt;  and,  lastly,  in  all  matters  submitted  to  their  cognizance, 
they  were  authorized  to  proceed  according  to  the  course  of  the  court  having,  by 
the  common  law,  jurisdiction  of  such  matters,  except  so  far  as  they  were  re- 
stricted by  statute;  and  they  had  such  incidental  powers  as  were  necessary  to 
carry  those  which  were  necessary  into  effect,  (Brick's  Estate,  15  Abb.  Pr.  13). 

The  foregoing  enumeration  is  now  substantially  superseded  by  the  express 
provisions  of  the  statute  conferring  or  preserving  most  of  these  and  also  addi- 
tional powers.  See  Co.  Civ.  Proc,  particularly  §§  3473,  2481,  3538  and  3347. 
Clause  (6),  however,  is  obsolete;  the  only  existing  remedy  for  dower  being  a 
civil  action  xmder  Co.  Civ.  Proc.,  §§  1596-1635,  replacing  the  four  remedies, 
either  of  which  might  formerly  have  been  resorted  to,  viz. :  an  action  of  eject- 
ment, an  equitable  action,  an  action  for  admeasurement,  and  a  special  proceed- 
ing for  admeasurement.  Clause  (11)  is  partly  embodied  in  Co.  Civ.  Proc.  §  3481, 
Bubd.  11,  but  with  some  material  modifications. 
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as  inhere  by  reason  of  necessity  in  the  exercise  of  the  judicial 
function,  but  also  with  respect  of  matters  of  jurisdiction,  to  supply 
a  casus  omissus  in  those  provisions  of  the  statute  which  attempt 
to  enumerate,  or  define  in  detail,  the  general  jurisdiction  over 
estates.  Thus,  it  was  held  that  the  provisions  of  the  former  stat- 
ute (2  E.  S.  T3,  §  23),  declaring  that  the  surrogate  of  each  county 
shall  have  sole  exclusive  power,  within  his  county,  to  grant  admin- 
istration in  specified  cases,  was  not  to  be  regarded  as  covering  all  the 
cases  in  which  he  might  grant  administration ;  and,  in  a  case  within 
the  general  principle  of  jurisdiction,  he  should  not  declitie  to  exer- 
cise that  jurisdiction  because  the  mode  was  not  prescribed  by  -the 
statute.^  So,  also,  where  the  statute  authorized  the  surrogate  to 
direct  and  control  the  conduct  of  guardians,  and  to  settle  their  ac- 
counts, etc.,  it  was  held,^  that  the  surrogate  had  the  power,  not 
only  to  settle  the  account,  and  to  ascertain  and  declare  the  quan- 
tity, quality  and  condition  of  the  ward's  estate,  but  to  decree  and 
adjudge  the  time  when,  and  the  person  to  whom,  and  the  manner 
in  which,  the  same  was  to  be  paid  or  delivered  over.  The  power 
to  direct  and  control  could  not  be  a  barren  power,  and  it  was, 
therefore,  held  to  comprehend  the  power  of  compelling  the  guard- 
ian to  do  whatever  the  law  required  he  should  do.  An  authority, 
therefore,  which  may  be  fairly  and  reasonably  inferred  from  the 
general  language  of  the  statute,  or  which  is  necessary  to  accom- 
plish its  objects,  and  to  the  just  and  useful  exercise  of  the  powers 
which  are  expressly  given,  may  be  taken  as  granted. 

Courts  of  record,  hut  of  limited  Jurisdiction.] — Until  the 
adoption  of  the  Code  of  Civil  Procedure,  surrogates'  courts  were 
courts  not  of  record.*     The  commissioners  who  framed  the  code 


'  Kohler  v.  Knapp,  1  Bradf.  241;  and  see  Campbell  v.  Logan,  2  Id.  90.  The 
decision  in  Kohler  v.  Knapp  seems  to  border  closely  upon  judicial  legislation; 
but  the  necessity  for  so  liberal  a  ruling,  in  respect  to  the  provision  construed  in 
that  case,  has  been  removed  by  the  phraseology  of  Co.  Civ.  Proc.  §  2476,  which 
remedies  a  notable  defect  in  the  original  statute. 

"  Seaman  v.  Duryea,  10  Barb.  523.  See  Dancer  v.  Jeremiah,  3  Redf.  130,  and 
cases  cited. 

'  PafE  V.  Kinney,  1  Bradf.  1,  where  it  was  held,  that  the  court  not  being  a 
court  of  record,  although  its,  decree  would  form  the  basis  of  an  action  at  law, 
yet  a  suit  on  it,  unless  brought  within  six  years,  was  barred  by  the  statute  of 
limitations;  but  see,  now,  upon  this  point,  Co.  Civ.  Proc.  §  876  and  §  382, 
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left  them  in  that  category,  and  manifestly  composed  the  entire 
work  in  view  of  such  a  classification.     The  code  was  enacted  ex- 
actly in  the  form  in  which  it  was  reported  to  the  legislature/  but 
was  shortly  afterwards  amended'*  by  placing  these  courts  in  the  list 
of  courts  of  record,  leaving  unchanged  many  provisions  which  were 
based  upon  the  former  rule.     Owing  to  theee  circumstances,  that 
statute  presents  certain  incongruities  which   did  not  originally 
exist.     They  were  repeatedly  declared  by  the  courts  to  be  mere 
creatures  of   the  statute,  possessing  no   jurisdiction  or  powers, 
except  those  which  by  a  favorable  construction  of   the  statute 
might  be  found  to  be  conferred  upon  them.'    This  is,  without 
doubt,  still  true,  notwithstanding  the  provision  of   the  present 
Code  of  Civil  Procedure,  which  includes  surrogates'  courts  in  its 
enumeration  of  the  courts  of  record  of  this  State.     The  statute 
specifies  a  great  variety  of  cases  in  which  the  surrogate  is  to  exer- 
cise his  powers,  and  the  manner  of  their  exercise.     So  far  as  the 
statute  goes,  therefore,  it  regulates  imperatively  the  exercise  of  the 
jurisdiction  in  the  particular  classes  of  cases  specified.*    It  is  not 
to  be  forgotten,  however,  that  the  surrogate's  court  is  a  tribunal 
proceeding  according  to  the  course  of  the  common  law,  and  is 
recognized  by  the  common  law.    In  all  matters  relative  to  the  pro- 
bate of  testaments,  and  the  administration  of  the  estates  of  de- 
ceased persons,  the  court  proceeds  in  conformity  with  prescription 
and  established  usage,  except  as  modified  from  time  to  time  by 


subd.  7.  So  it  was  held  that  the  surrogate  had  not  the  power  of  a 'Judge  of 
a  court  of  record  over  attorneys  or  counsel  as  officers  of  his  court,  and  could 
not,  therefore,  compel  an  attorney  or  counsel  for  a  guardian  to  account  for 
moneys  in  his  hands  belonging  to  the  infant,  or  punish  him  for  injury  to  the 
estate  (Matter  of  Writner,  1  Tuck.  75);  but  see,  now,  Co.  Civ.  Proc.  §  2481, 
subd.  7,  and  §§  3538,  3538.  The  statute  in  regard  to  giving  security  for  coats 
(3  R.  S.  630),  which  applied  only  to  courts  of  record,  was  held  not  to  apply  to 
the  surrogate's  court  in  an  application  by  a  creditor,  etc.,  to  compel  the  ex- 
ecutor to  pay  out  of  the  fund  in  his  hands  (Westervelt  v.  Gregg,  1  Barb.  Ch. 
469);  and  such  is  still  the  rule.     (Co.  Civ.  Proc.  §  3347,  subd.  13.) 

1  L.  1876,  c.  448.  '  L.  1877,  c.  416,  §  1. 

8  Cleveland  v.  Whiton,  31  Barb.  544;  Sibley  v.  Waffle,  16  N.  T.  180;  and 
see  Seaman  v.  Duryea,  11  N.  Y.  334;  Willcox  v.  Smith,  36  Barb.  316;  Magee  v. 
Vedder,  6  Barb.  353;  Wilson  v.  Baptist,  etc.,  Society,  10  Id.  308;  Dakin  v. 
Hudson,  6  Cow.  331;  Corwin  v.  Merritt,  3  Barb.  341;  People  v.  Corlies,  1 
Sandf.  338;  People  v.  Barnes,  13  Wend.  493;  Harris  v.  Meyer,  3  Redf.  450. 

■•  Co.  Civ.  Proc.  §  3473.    See  Bevan  v.  Cooper,  73  N.  Y.  317,  and  cases  infra. 
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statutory  regulations.*  Recent  legislation,  especially  the  Code  of 
Civil  Procedure,  has  conferred  upon  siirrogates'  courts  some  of  the 
characteristics  of  courts  of  original  and  general  jurisdiction,  as  will 
be  hereafter  pointed  out,  but  although  the  argument,  as  to  their 
status,  based  upon  the  fact  that  they  were  included,  in  the  Revised 
Statutes,^  among  the  "  courts  of  peculiar  and  special  jurisdiction," 
fails,  since  the  repeal'  of  the  portions  of  those  statutes  relating  to 
these  courts,  they  are  still  courts  of  a  special  and  limited  jurisdic- 
tion ;  and,  therefore,  it  is  still  true  that  where  the  court,  in  a 
matter  regulated  by  the  statute,  has  departed  therefrom,  or  has  as- 
sumed to  exercise  powers  for  which  it  has  no  authority,  or  to  esJer- 
cise  them  in  a  manner  different  from  that  prescribed  by  the  statute, 
its  acts,  like  similar  acts  of  other  courts  of  special  and  limited  statu- 
tory jurisdiction,  are  void.*  It  will  be  seen,  however,  hereafter,  that 
in  the  class  of  cases  in  which  this  principle  has  been  found  most,  im- 
portant and  has  been  most  frequently  invoked,  viz.,  that  of  sales, 
etc.,  of  real  property  by  the  surrogate's  order,  for  the  payment  of 
debts,  the  principle  is  now  no  longer  applicable,  by  reason  of  the 
statute  ^  which  makes  the  validity  of  sales,  etc.,  to  depend  upon 
the  same  principles  as  if  the  sales  were  made  pursuant  to  direc- 
tions contained  in  a  judgment  rendered  by  the  supreme  court  in 
an  action. 

Subjects  within  the  jurisdiction.]  —  Having  considered  the 
general  nature  of  the  jurisdiction  of  the  surrogate's  court  and  its 
limitations,  it  will  now  be  convenient  to  give  the  statutory  enu- 
meration of  the  subjects  within  that  jurisdiction.  The  powers  and 
jurisdiction  of  the  surrogate's  court,  which  are  particularly  defined 
by  the  Revised  Statutes,  have  been  enlarged  and  extended  from 
time  to  t!me  by  subsequent  legislation,  the  disposition  being  ap- 
parent to  amplify  rather  than  confine  the  limits.  This  various  leg- 
islation has  been  reduced  to  order  in  the  present  code,  which  pro- 
vides as  follows : 


'  Campbell  v.  Logan,  3  Bradf .  90.  '  2  R.  S.  330,  Part  3,  c.  3. 

=  L.  1880,  c.  345,  §  1,  subd.  3,  (3). 

*  People  V.  Corliss,  1  Sandf.  338;  People  v.  Barnes,  13  Wend.  493;  Corwin 
V.  Merritt,  3  Barb.  341;  PafE  v.  Kinney,  1  Bradf.  1;  Sheldon  v.  Wright,  5  N.  T. 
84,  affl'g  7  Barb.  39;  Bevan  v.  Cooper,  73  N.  Y.  313. 

'  L.  1850,  c.  82,  §  1;  L.  1869,  c.  360;  now  substantially  replaced  by  Co.  Civ. 
Proc.  §§  3473,  3474,  6784  and  3785. 
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"  Each  surrogate  must  hold,  within  his  county,  a  court,  which 
has,  in  addition  to  the  powers  conferred  upon  it,  or  -upon  the  sur- 
rogate, by  special  provision  of  law,  jurisdiction,  as  follows : 

"  1.  To  take  the  proof  of  wills ;  to  admit  wUls  to  probate ;  to 
revoke  the  probate  thereof;  and  to  take  and  revoke  probate  of 
heirship. 

"  2.  To  grant  and  revoke  letters  testamentary  and  letters  of  ad- 
ministration, and  to  appoint  a  successor  in  place  of  a  person  whose 
letters  have  been  revoked. 

"  3.  To  direct  and  control  the  conduct,  and  settle  the  accounts, 
of  executors,  administrators,  and  testamentary  trustees ;  to  remove 
testamentary  trustees,  and  to  appoint  a  successor  in  place  of  a  tes- 
tamentary trustee  so  removed. 

"4.  To  enforce  the  payment  of  debts  and  legacies;  the  dis- 
tribution of  the  estates  of  decedents ;  and  the  payment  or  deliv- 
ery, by  executors,  administrators,  and  testamentary  trustees,  of 
money  or  other  property  in  their  possession,  belonging  to  the 
estate. 

"  5.  To  direct  the  disposition  of  real  property,  and  interests  in 
real  property,  of  decedents,  for  the  payment  of  their  debts  and  fu- 
neral expenses,  and  tie  disposition  of  the  proceeds  thereof. 

"  6.  To  administer  justice,  in  all  matters  relating  to  the  affairs 
of  decedents,  according  to  the  provisions  of  the  statutes  relating 
thereto. 

"  T.  To  appoint  and  remove  guardians  for  infants ;  to  compel 
the  payment  and  delivery  by  them  of  money  or  other  property 
belonging  to  their  wards ;  and,  in  the  cases  specially  prescribed 
by  law,  to  direct  and  control  their  conduct,  and  settle  their  ac- 
counts. 

"  This  jurisdiction  must  be  exercised  in  the  cases,  and  in  the 
manner,  prescribed  by  statute."  ^ 

Wheti  Jurisdiction  may  he  impeaohedJ] — Like  every  other 
court,  however  general  its  jurisdiction,  if  a  surrogate's  court  pro- 
ceeds without  jurisdiction  in  the  particular  case,  its  proceedings  are 
without  validity,  and  can  confer  no  rights.  But  surrogates'  courts 
possess  only  a  special  and  limited  jurisdiction,  although  in  some 
matters  their  jurisdiction  is  general  and  exclusive.     Before  a  sur- 

•  Co.  Civ.  Proc.  §  2472. 


46        JURISDICTION  AND  POWERS  OF  SURROGATES'  COURTS. 


When  Jurisdiction  may  be  Impeached. 


rogate  can  acquire  jurisdiction  of  the  subject-matter,  the  statute  re- 
quires that  certain  facts  must  exist,  such  as  the  death  of  a  person 
whose  estate  is  sought  to  be  administered,  or  his  residence  in  the 
county  of  the  surrogate,  or  the  location  of  assets  in  that  county. 
The  statute  1  provides,  that  "the  surrogate's  court  obtains  jurisdic- 
tion in  every  case,  by  the  existence  of  the  jurisdictional  facts  pre- 
scribed by  statute,  and  by  the  citation  or  appearance  of  the  neces- 
sary parties."  If,  by  the  non-existence  of  any  jurisdictional  fact, 
the  court  had  not  jurisdiction  of  the  subject-matter,  his  decree  is 
not  merely  voidable,  subject  only  to  be  reversed  on  appeal  or  by  a 
direct  proceeding  for  that  purpose,  but  it  is  absolutely  void,  and 
no  rights  can  be  founded  thereon.^  The  rule  is  stated  by  the  court 
of  appeals,^  to  be,  "that  where  certain  facts  are  to  be  proved 
before  a  court  or  officer  of  special  and  limited  jurisdiction,  as 
a  ground  for  issuing  process,  and  there  is  a  total  defect  of  evi- 
dence, the  process  will  be  void ;  but  where  the  proof  has  a  legal 
tendency  to  make  out  a  proper  case,  in  all  its  parts,  for  the  juris- 
diction of  the  court  or  officer,  although  such  proof  may  be  slight 

'  Co.  Civ.  Proc.  §  2474. 

^  Dakin  v.  Demming,  6  Paige,  95;  Tucker  v.  Tucker,  4  Abb.  Ct.  App.  Dea 
438;  Dudley  v.  Mayhew,  3  N.  T.  9;  Van  Deusenv.  Sweet,  51  N.  Y.  378,  and 
cases  infra. 

^  Staples  >.  Fairchild,  3  N.  Y.  41,  per  Jewbtt,  Ch.  J.  In  Potter  v.  Purdy, 
29  N.  Y.  106,  which  was  an  appeal  from  a  justice's  judgment,  MuLLnsr.  J., 
writing  the  opinion  of  the  court,  said:  "When  in  special  proceedings  in  courts 
or  before  officers  of  limited  jurisdiction,  they  are  required  to  ascertain  a  particu- 
lar fact,  or  to  appoint  persons  to  act  in  such  proceedings,  having  peculiar  quali' 
fications,  or  occupying  some  peculiar  relation  to  the  parties  or  the  subject;  such 
acts,  when  done,  are  in  the  nature  of  adjudications  which,  if  erroneous,  must  be 
corrected  by  a  direct  proceeding  for  that  purpose;  and,  if  not  corrected,  the  sub- 
sequent proceedings  which  rest  upon  them  are  not  affected,  however  erroneous 
such  adjudication  may  be."  And  see  Bumstead  v.  Read,  31  Barb.  661;  Bolton 
v.  Brewster,  32  Id.  389;  Monell  v.  Dennison,  4  Abb.  Pr.  401;  Miller  v.  Brinker- 
hoff,  4  Denio,  119;  People  v.  Sturtevant,  9  N.  Y.  263,  and  cases  infra.  "There 
is  no  branch  of  the  law  more  difficult  of  solution  than  to  define  when,  and  under 
what  circumstances  the  proceedings  of  inferior  as  well  as  superior  courts  may  be 
attacked,  and  when  they  are  a  protection  to  persons  acting  under  them.  *  *  * 
There  are  some  general  rules  that  are  well  settled;  one  is  that  the  proceedings  of 
courts,  especially  of  limited  jurisdiction,  may  be  attacked  collaterally  for  want 
of  jurisdiction  over  the  subject-matter;  another  is  that  if  the  court  or  officer  has 
jurisdiction  of  the  subject-matter,  then  the  exercise  of  that  jurisdiction,  however 
irregular  or  erroneous,  is  conclusive  until  reversed,"  (Per  Church,  Ch.  J., 
Roderigas  v.  East  River  Bav.  Ins.  76  N.  Y.  316).  See  Matter  of  Farman,  75  N. 
Y.  187. 


JURISDICTION  AND  POWERS  OF  SURROGATES'  COURTS.        47 
When  Jurisdiction  may  be  Impeached. 

and  inconclusive,  the  process  will  be  valid  until  set  aside  on  a  di- 
rect proceeding  for  that  purpose.  In  one  case,  the  court  acts  with- 
out authority,  in  the  other  it  only  errs  in  judgment  upon  a  ques- 
tion properly  before  it  for  adjudication.  In  the  one  case  thei'e  is 
a  defect  of  jurisdiction ;  in  the  other  there  is  only  error  of  judg- 
ment." In  granting  a  citation  upon  a  verified  petition  which  al- 
leges all  the  necessary  jurisdictional  facts  which  the  statute  requires 
in  the  particular  case,  the  surrogate  acts  judicially,  and  the  rule  is, 
therefore,  that  his  jurisdiction  thus  adjudged  by  him,  cannot  be 
impeached  eollateially.  It  can  be  attacked  only  directly  in  a  pro- 
ceeding for  that  purpose,  or  by  appeal.  This  rule  has  been  adhered 
to  in  a  very  interesting  case,'  though  by  a  nearly  equally  divided 
court,  where  letters  of  administration  were  issued  by  a  surrogate, 
upon  due  statutory  proof  of  the  death  of  the  person,  administration 
of  whose  estate  was  applied  for,  and  it  afterwards  turned  out  that 
such  person  was  not  dead  at  the  time.  The  question  was  whether  a 
debtor  of  the  alleged  intestate  was  protected  in  paying  the  debt  to 
the  administrator  so  appointed.  The  court  held  that  he  was ;  and 
that,  in  an  action  against  the  debtor  by  the  supposed  intestate  or  Ms 
personal  representative,  the  jurisdictional  fact  of  death  could  not 
be  impeached,  and  the  letters  were  conclusive  evidence  of  the  au- 
thority of  the  administrator  to  act,  until  the  order  granting  them 
was  reversed  on  appeal,  or  were  revoked  or  vacated — so  far,  at  least, 
as  to  protect  innocent  persons  acting  upon  the  faith  of  them.  The 
reasoning  of  Eaul,  J.,  writing  the  leading  opinion,  is  that  the  juris- 
diction of  surrogates'  courts,  though  limited  and  special,  is  general 
and  exclusive  in  the  granting  of  administration  upon  the  estates  of 
deceased  persons.  Like  all  other  courts,  before  their  proceedings  can 
have  any  validity  or  confer  any  authority,  they  must  have  juris- 
diction to  act.  1^0  court,  no  matter  how  general  its  jurisdiction, 
which  proceeds  without  jurisdiction  in  a  particular  case,  can  make 
a  valid  record  or  confer  any  rights.  And  when  a  statute  prescribes 
that  some  fact  must  exist  before  jurisdiction  can  attach,  such  fact 
must  exist  before  there  can  be  jurisdiction,  and  the  court  cannot 
acquire  jurisdiction  by  erroneously  deciding  that  the  fact  exists 
and  that  it  has  jurisdictioil.  But  where  general  jurisdiction  is 
given  to  any  court  over  any  subject,  as,  to  surrogates'  courts  in 


'  Roderigas  v.  East  River  Sav.  Ins.  63  N.  Y.  460;  rev'g  48  How.  Pr.  166. 
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matters  of  administration,  and  that  jurisdiction  depends,  in  the 
particular  case,  upon  facts  wMcli  must  be  brought  before  the  court 
for  its  determination  upon  evidence,  and  where  it  is  required  to 
act  upon  such  evidence,  its  decision  upon  the  question  of  its  juris- 
diction is  conclusive  until  reversed,  revoked  or  vacated,  so  far  as  to 
protect  its  officers  and  all  other  innocent  persons  who  act  upon  the 
faith  of  it.  In  view  of  the  provisions  of  the  statute  conferring 
jurisdiction  upon  surrogates  in  the  matter  of  administration,  the 
surrogate  is  bound  to  act  upon  proper  allegations  made  to  him,  and 
although  the  statute  does  not  give  him  jurisdiction  to  administer 
upon  the  estates  of  a  living  person,  it  imposes  upon  him  the  duty 
of  inquiry  as  to  the  death  of  any  person  upon  whose  estate  letters 
of  administration  are  applied  for,  and  the  inquiry  is  a  judicial  one. 
When  proof  has  been  produced  to  his  satisfaction,  the  other  condi- 
tions of  the  statute  being  complied  with,  he  must  issue  letters,  as 
directed  by  the  statute. 

This  decision  has  given  rise  to  no  little  discussion,  and  the  con- 
clusions arrived  at  have  not  been  altogether  concurred  in.  But 
it  is  to  be  sustained  by  the  peculiar  language  of  our  statute  con- 
ferring the  jurisdiction.  One  writer  *  observes  that  the  decision 
assumes  that  the  surrogate  had  jurisdiction,  which,  he  says,  could 
not  be,  "  unless  under  a  peculiar  and  local  statute,"  if  there  was  no 
deceased  person  to  be  administered  to.'  The  authorities  are  uni- 
form that  at  common  law  the  jurisdiction  of  surrogates  is  confined 
to  granting  administration  upon  the  estates  of  deceased  persons, 
and  if  a  person  is  alive  the  letters  are  an  absolute  nullity.* 

According  to  this  construction,  a  surrogate's  court  has  jurisdic- 


'  Wharton  on  Evidence,  §  810. 

^  And  this  was  the  ground  of  the  decision.  Eakl,  J.,  expressly  states  that, 
"as  my  conclusion  in  this  case  is  based  upon  the  construction  of  the  statutes  of 
this  State  regulating  the  jurisdiction  and  proceedings  of  surrogates'  courts,  decis- 
ions of  other  States,  made  under  statutes  not  the  same,  can  furnish  us  little  aid." 
He  refers,  however,  to  a  number  of  authorities,  and,  in  reference  to  Bolton  v. 
Jacks,  6  Eobt.  166,  where  it  was  held  that  if  a  surrogate  admitted  to  probate  a 
will  of  a  testator,  not  at  the  time  of  his  death  an  inhabitant  of  his  county,  he 
acted  without  jurisdiction,  and  that  his  proceeding  was  void  and  could  be  at- 
tacked collaterally,  he  said  he  believed  the  decision  unsound  in  this  respect. 

3  Jochmnsen  v.  Suffolk  Bank,  3  AUen,  87;  Allen  v.  Dundas,  3  T.  E.  135;  Grif- 
fith V.  Frazier,  8  Cranch,  9,  And  see  a  learned  note  by  Jadge  Redfield  in 
Am.  Law.  Eeg.  Ap.  1876,  p.  212.     See^os*,  Chapter  XI. 
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tion  to  issue  letters  not  only  upon  the  estates  of  deceased  persons, 
but  also  upon  estates  of  persons  whom  the  surrogate  shall  judicially 
determine  upon  evidence  to  be  deceased.     But  it  is  always  compe- 
tent for  a  party  to  show,  in  impeachment  of  the  decree,  that,  as  a 
matter  of  fact,  the  surrogate  did  not  exercise  his  judgment  in  the 
matter,  that    he  never  acted,  that  his   seal  is    a    forgery,^  that 
blank  letters,  signed  and  sealed,  had  been  stolen,  &c.,  in  fact,  any 
jurisdictional  defect  which  does  not  impeach  the  surrogate's  de- 
cision may  be  shown  to  avoid  the  force  and  effect  of  the  decree. 
It  was  accordingly  held,  that  where  a  petition  for  letters  of  admin- 
istration, though  alleging  all  the  necessary  jurisdictional  facts,  was 
not  presented  to  the  surrogate  personally,  that  he  never  saw  the 
petitioner,  and  never,  in  fact,  acted  upon  the  petition,  and  had  no 
actual  knowledge  of  it,  nor  of  the  issuing  of  the  letters,  but  the 
petition  was  received  by  a  clerk  in  the  office,  who  flUed  up  and 
issued  a  blank  which  had  been  signed  by  the  surrogate  and  left 
with  him,  and  attached  the  seal, — the  letters  were  absolutely  void. 
The  act  of  the  clerk  was  not  the  act  of  the  surrogate,  and  judicial 
power  cannot  be  delegated.'    To  render  a  decision  of  the  surro- 
gate on  a  jurisdictional  fact  conclusive,  therefore,  it  must  appear 
that  he  decided  upon  proofs  presented  to  him  by  the  party  apply- 
ing for  process.     If  it  appears  by  the  record  that  no  proof  waa 
presented — 6.  g.,  where  the  petition  for  administration  aReged  the 
death,  "  upon  the  best  of  the  knowledge,  information  and  belief  " 
of  the  petitioner — ^the  letters  issued  thereon  are  void;   such  an 
allegation  is  not  "proof"  within  the  meaning  of  the  statute.^ 

If  the  alleged  decedent  had  been  actually  dead,  the  de- 
cision would  probably  have  been  the  other  way,  notwithstand- 
ing the  fact  that  the  surrogate  did  not  act  personally,  for,  in 
that  case,  he  would  have  had  jurisdiction  of  the  subject-matter, 
and  his  omission  to  act  was,  perhaps,  an  irregularity  which  was  not 
sufficient  to  vitiate  the  proceedings.  So  it  is  intimated  m  the 
opinion  of  the  court. 

So,  too,  as  has  been  seen,  if  the  surrogate  had  judicially  de- 


'  Williams  on  Executors,  489,  and  cases  cited. 

'  Koderigas  v.  East  River  Savings  Ins.  76  N.Y.  316;  affl'g  43  N.Y.  Supr.  217; 
and  see  Powell  v.  Tuttle,  3  N.  Y.  396;  Keeler  v.  Frost,  22  Barb.  400. 
'  Koderigas  v.  East  River  Savings  Ins.  76  N.  Y.  316. 
4 
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tennined  that  he  was  ^end  (though  in  fact  alive),  the  letters  is- 
sued by  him  would  be  a  protection  to  innocent  persons  dealing 
with  the  administrator,  not,  however,  upon  the  principle  that  the 
latter  was  de  facto  administrator,  and,  as  in  the  ease  of  ministerial 
officers  acting  under  a  process  apparently  regular,  was  protected ; 
because  this  principle  does  not  apply  to  the  case  of  executors  and 
administrators  who  are  not  public  officers  within  the  meaning  of 
the  rule.'' 

Proof  of  jurisdiotion.\ — ^Where,  in  a  collateral  proceeding,  a 
surrogate's  decree  is  set  up  as  a  ground  of  right,  or,  on  the  other 
hand,  is  impeached  for  want  of  jurisdiction,  the  burden  of  prov- 
ing jurisdiction  on  the  one  hand,  or  want  of  jurisdiction  on  the 
other,  is  upon  the  party  so  claiming  under,  or  impeaching,  the 
decree.^  The  rule  bas  always  been,  \hai  prima  facie  the  recitals 
in  the  record  were  evidence  of  the  existence  of  the  necessary 
jurisdictional  facts,  and  that  proof  of  want  of  jurisdiction  outside 
the  record  was  only  admissible  where  there  was  no  record  of  any 
proof  of  such  facts  having  been  adduced  before  the  surrogate,  or 
where  evidence  is  offered  to  show  that  jurisdiction  over  the  parties 
was  not  acquired.^  And  substantially  the  same  rule  is  now  de- 
clared by  statute,  which  provides  that  "  where  the  jurisdiction  of 
a  surrogate's  court  to  make,  in  a  case  specified  in  [section  24Y2  of 
the  code]  a  decree  or  other  determination,  is  drawn  in  question 
collaterally,  and  the  necessary  parties  were  duly  cited  or  appeared, 
the  jurisdiction  is  presumptively,  and,  in  the  absence  of  fraud  or 
collusion,  conclusively,  established,  by  an  allegation  of  the  jurisdic- 
tional facts,  contained  in  a  written  petition  or  answer,  duly  veri- 
fied, used  in  the  surrogate's  court.  The  fact  that  the  parties  were 
duly  cited  is  presumptively  proved,  by  a  recital  to  that  effect  in 
the  decree."  *  In  other  words,  if  the  facts  necessary  to  give  the 
surrogate  jurisdiction  appear  to  have  been  alleged  in  a  duly  veri- 
fied petition  or  answer  used  in  the  proceeding  before  him,  and  it 


'  Roderigas  v.  East  River  Sav.  Ins.  76  N.  Y.  316;  Savacool  v.  Boughton,  5 
Wend.  170. 

2  Welch  v.  N.  T.  Cent.  R.  R.  Co.  53  N.  T.  610;  Belden  v.  Meeker,  47  Id.  307. 

2  As  to  proof  aliunde  the  record,  see  Van  Deusen  v.  Sweet,  51  N.  Y.  378; 
Hard  v.  Shipman,  6  Barb.  631,  625. 

*  Co.  OIt.  Proc.  §  3473.  This  provision  is  not  so  broad  as  the  act  (L.  1870, 
c.  359,  §  1),  which  provided  that  objection  to  the  jurisdiction  of  the  surrogate's 
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also  appears  that  the  necessary  parties  were  duly  cited  or  appeared, 
then,  "  in  the  absence  of  fraud  or  collusion,"  the  jurisdiction  is 
conclusiuely  proved,  whenever  the  question  is  raised  collaterally} 
The  foregoing  principle  applies  only  where  the  decree  is  collat- 
erally impeached.  It  does  not,  of  course,  apply  to  a  proceeding 
brought  directly  for  the  purpose  of  revoking  or  modifying  a  de- 
cree. The  surrogate  has  always  had  authority  to  open  a  decree 
which  he  had  no  power  to  make,^  or  which  was  entered  by  de- 
fault, in  consequence  of  a  mistake  or  accident  depriving  a  party 
of  a  hearing.^ 

Jurisdiction  of  parties.} — As  we  have  seen,  the  surrogate's 
jurisdiction  also  depends  upon  the  citation  or  appearance  of  the 
necessary  parties.  Jurisdiction  over  the  person  must  be  shown  in 
the  same  manner  as  jurisdiction  over  the  subject,  and,  in  like  man- 
ner, a  lack  of  it  renders  the  decree  void.  Though  the  court  had 
jurisdiction  of  the  subject-matter,  its  decision  binds  only  those  who 
were  properly  before  it,  and  this  ground  of  objection  to  the  decreet 
may  be  taken  in  any  proceeding  where  it  is  brought  in  question. 
The  adjudication  by  the  surrogate  is  conclusive  as  to  all  strangers, 
and  as  to  all  parties  in  interest  who  were  before  the  court  upon  the 
adjudication,  and  citation  or  appearance  of  the  necessary  parties  is. 
presumptively  proved  by  a  recital  to  that  effect  in  the  decree.  But 
a  decree  is  not  absolutely  void  because  all  the  necessary  parties 
were  not  cited  or  did  not  appear.     Thus,  where  the  surrogate  had 


court  of  New  York  county  should  not  be  taken,  except  by  appeal  or  application 
to  the  surrogate.  Under  this  act,  the  court  of  appeals  decided  that  with  respect 
to  pleadings  and  proceedings  in  surrogates'  courts,  the  rules  on  this  subject 
were  the  same  as  those  in  courts  of  general  jurisdiction.  Beams  v.  Gould,  77 
N.  Y.  455;  affl'g  8  Daly,  384. 

'  For  Illustration  of  the  principle  stated  in  the  text,  see  Matter  of  Harvey,  S 
Eedf.  314;  Sheldon  v.  Wright,  5  N.  Y.  497;  Farley  v.  McConnell,  53  N.  Y.  630; 
affl'g  7  Lans.  438;  Vanderpoel  v.  Van  Valkenburgh,  6  N.  Y.  190;  Matter  of 
Kellum,  50  Id.  398;  Colton  v.  Ross,  3  Paige,  396;  Beers  v.  Shannon,  13  Hun, 
161;  Howard  v.  Moot,  64  N.  Y.  363;  affi'g  3  Hun,  475;  Wetmore  v.  Parker,  53 
N.  Y.  450;  affl'g  7  Lans.  131;  Jackson  v.  Robinson,  4  Wend.  436;  Sullivan  v. 
■Fosdick,  lOHun,  173. 

^  Vreedenburgh  v.  Calf,  9  Paige,  138;  Campbell  v.  Logan,  3  Bradf.  90;  Kerr 
V.  Kerr,  41  N.  Y.  373. 

'Pew  V.  Hastings,  1  Barb.  Ch.  453;  Hairrison  v.  McMahon,  1  Bradf.  383; 
-  Dobke  v.  McClaran,  41  Barb.  491 ;  and  see  post,  pp.  59,  63. 
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jurisdiction  of  the  subject-matter  before  him,  but  subsequently 
discovered  persons  interested,  who  were  entitled  to,  but  did  not 
have,  notice,  because  their  existence  was  denied  by  the  petition, 
his  decree  was  held  not  void,  but  only  inoperative  as  to  the  inter- 
est of  those  not  served.^  It  should  be  remarked  here,  however, 
that  while  jurisdiction  of  the  subject-matter  once  acquired  is  re- 
tained throughout  all  the  proceedings,  from  the  time  letters  are 
issued  to  the  final  distribution  of  the  residue,  and,  in  this  view, 
the  record  is  a  continuous  record ;  yet,  in  respect  to  the  jurisdic- 
tion of  persons,  the  rule  is  that  it  must  be  acquired  anew  in  each 
particular  proceeding  which  is  to  divest  any  title  or  change  the 
character  of  the  title,  or  ascertain  and  settle  the  respective  rights,  of 
the  persons  interested.  The  failure  to  give  the  notice  required  by 
law  in  any  such  case  to  the  persons  interested  is  not  (as  in  pro- 
ceedings at  common  law  where  jurisdiction  has  once  been  ac- 
quired) a  mere  irregularity  which  can  be  corrected  on  motion.^ 

Irregularities  and  omissions.'] — It  has  always  been  held  by 
the  courts  that  mere  irregularities  in  the  proceedings  could  not 
be  urged  in  a  collateral  proceeding,  and  this  rule  has  been  de- 
clared by  the  Code  of  Civil  Procedure,  which  provides  that  "  an 
'objection  to  a  decree  or  other  determination,  founded  upon  an 
omission  therein,  or  in  the  papers  upon  which  it  was  founded,  of 
the  recital  or  proof  of  any  fact  necessary  to  jurisdiction,  which 
actually  existed,  or  the  failure  to  take  any  intermediate  proceed- 
ing, required  by  law  to  be  taken,  is  available  only  upon  appeal. 
But,  for  the  better  protection  of  any  party  or  other  person  inter- 
ested, the  surrogate's  court  may,  in  its  discretion,  allow  such  a 
defect  to  be  supplied  by  amendment."*  Thus,  irregularities  in 
serving  the  citation,*  or  omission  to  take  a  bond  with  two  or  more 
sureties,^  or  in  the  proper  penalty,'  are  not  jurisdictional  defects, 

'  Bailey  v.  Stewart,  3  Redf.  313;  and  see  Brick  v.  Brick,  66  N.  Y.  144.  A 
surrogate's  decree  having  been  adjudged  void,  by  the  supreme  court,  it  is  super- 
fluous for  the  surrogate  to  vacate  it.    Matter  of  Espie,  2  Redf.  445. 

«  See  Gary's  Prob.  Law,  §  28. 

»  Co.  Civ.  Proc.  §  2474.  This  section  is  an  adoption  of  L.  1870,  c.  359,  §  1, 
which  limited  the  rule,  however,  to  the  surrogate's  court  of  New  York  county. ' 

*  Wetmore  v.  Parker,  53  N.  Y.  450;  affi'g  7  Lans.  121. 

<■  Bloom  V.  Bm-dick,  1  Hill,  130. 

«  Lawrence  v.  Parsons,  27  How.  Pr.  26.    Mere  error  in  the  amount  directed 
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exposing  the  proceeding  to  collateral  impeachment.     The  power 
of  the  surrogate  to  amend  his  record  has  been  already  considered. 

Who  may  impeach  decree.} — Any  person  who  is  not  in  some 
way  estopped  may  impeach  a  surrogate's  decree.  Sureties  upon 
an  administration  bond,  as  well  as  the  principal,  are  estopped 
from  questioning  the  authority  of  the  surrogate  to  grant  the 
letters,  or  the  liability  of  the  sureties  for  the  acts  of  their  prin- 
cipal, in  the  execution  of  his  duties  as  administrator,  or  the  order 
made  by  the  surrogate  fixing  his  liability ;  *  nor  will  they  be  al- 
lowed to  question  the  jurisdiction  for  a  defect  in  the  order  remov- 
ing their  principal.' 

Enforcement  qf  decrees  and  orders.] — The  Code  of  Civil  Pro- 
cedure has  laid  down  explicit  rules  with  respect  to  the  method  of 
enforcing  the  decrees  and  orders  of  surrogates'  courts,  the  changes 
effected  by  it  iu  this  particular  being  in  keeping  with  the  in- 
creased dignity  and  importance  of  those  tribunals,  and,  at  the 
same  time,  disposing  of  questions  which  have  occasioned  a  serious 
conflict  of  decisions.'  An  order  is  enforceable  in  like  manner  as 
a  similar  order  made  by  the  supreme  court  in  an  action,  and  the 
costs  are  the  same  as  upon  such  an  order,  and  are  collectible  in 
like  manner.*  Where  a  decree  directs  the  payment  of  a  sum  of 
money,  it  may  be  docketed  in  the  ofiice  of  any  county  clerk,  as  if 
it  were  a  judgment  of  the  supreme  court,  and  it  thereupon  be- 


to  be  paid  by  an  administrator  does  not  render  the  order  void  (Mundorfl  v. 
"Wangler,  44  Supr.  (J.  &  8.)  495). 

'  Field  V.  Van  Cott,  15  Abb.  N.  8.  349;  People  v.  Falconer,  3  Sandf.  81; 
Caldwell  v.  Colgate,  7  Barb.  353;  Thayer  v.  Clark,  4  Abb.  Ct.  App.  Dec.  391; 
affl'g  48  Barb.  343. 

=  Harrison  v.  Clarke,  30  Hun,  404.  Where,  upon  the  conveyance  of  land  to 
an  executor,  as  such,  he  gives  back  a  purchase-money  mortgage,  as  executor,  he 
and  his  grantees  are  estopped  from  denying  his  appointment  and  authority,  and 
it  is  unnecessary  to  allege,  in  an  action  to  foreclose  the  mortgage,  the  time  and 
manner  of  his  appointment  (Skelton  v.  Scott,  18  Hun,  375). 

3  See  Matter  of  Watson,  69  N.  T.  536;  People  ex  rel.  v.  Cowles,  4  Keyes,  38; 
S.  c.  3  Abb.  Ct.  App.  Dec.  507;  Matter  of  Latson,  1  Duer,  696;  Doran  v.  Demp- 
sey,  1  Bradf.  490;  Seaman  v.  Duryea,  11  N.  Y.  334;  affl'g  10  Barb.  533;  Frear's 
Case,  15  Abb.  Pr.  350;  Saltus  v.  Saltus,  3  Lans.  9;  Matter  of  Watson,  5  Lans. 
466;  affi'g  3  Lans.  408;  Woodhead's  Estate,  1  Tuck.  93;  Seaman  v.  Whitehead, 
18  Hun,  64;  Matter  of  Espie,  3  Redf.  370;  Marshall  v.  Hitchcock,  3  Redf.  461; 
Matter  of  Lane,  3  Redf.  463,  n. ;  Co.  Civ.  Proc.  §§  15,  16. 

*  Co.  Civ.  Proc.  §§  779,  2556. 
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comes  a  lien  upon  lands  in  the  county,  in  like  manner  as  such  a 
judgment  so  docketed.^  Such  a  decree  is  enforceable,  in  the  first 
instance,  by  an  execution  against  property,  issued  by  and  return- 
able to  the  surrogate's  court.^  If  the  execution  is  not  collected, 
the ,., creditor  may  resort  to  supplementary  proceedings;  but  the 
decree  is  deemed,  for  the  purposes  of  those  proceedings,  a  judg- 
ment of  the  county  court,  or,  in  the  city  of  JSTew  York,  of  the 
court  of  common  pleas,  the  surrogate's  court  having  no  jurisdic- 
tion thereof.'  A  decree  directing  the  performance  of  any  act 
other  than  the  payment  of  money,  or  a  decree  for  money  after  an 
exeetttion  against  property,  issued  thereupon,  has  proved  ineffec- 
tual, may  be  enforced  by  serving  a  copy  thereof,  and  by  punish- 
ment for  contempt  in  case  of  refusal  or  willful  neglect  to  obey  it/ 
"Where  the  decree  is  against  an  executor,  administrator,  guardian 
or  testamentary  trustee,  and  relates  to  the  trust  fund  or  estate,  the 
surrogate  may  enforce  it  in  the  latter  manner,  without  resort  to  an 
■execution.^ 

Service  or  execution  of  process,  etc.] — Citations  and  other  man- 
dates issued  by  a  surrogate  may  be  served  or  executed  in  any 
'•county.'  A  warrant  of  attachment  must  be  directed  to  the  sheriff 
■of  the  surrogate's  county ;  and  that  oiEcer  may  execute  it  in  any 
■county  of  the  State,  and  is  required  to  convey  the  person  arrested 
to  the  place  where  it  is  returnable.''  The  liability  of  a  sheriff  or 
other  ministerial  officer  for  a  default  in  executing  or  returning  a 
mandate  issued  by  a  surrogate,  is  governed  by  general  provisions 
apphcable  to  all  courts  of  record,^  and  the  special  provision  of  the 
former  statute^  on  that  subject  has  been  repealed  without  any 
other  substitute. 

Costs  and  allowances.] — Under  the  Eevised  Statutes,  the 
power  of  the  surrogate  to  award  costs  was  restricted  to  "cases 
of  contest  before "  him,"  but  the  distinction  is  abrogated  by  the 
present  code,  which  provides,  generally,  that  "  the  award  of  costs 
in  a  decree  is  in  the  discretion  of  the  surrogate,"  except  in  certain 

■  Co.  Civ.  Proc.  §  2553.  »  Co.  Civ.  Proc.  §  2554. 

5  Co.  Civ.  Proc.  §  2554.  4  q^  civ.  Proc.  §  2555. 

'  Co.  Civ.  Proc.  §  2555.  e  Co.  Civ.  Proc.  §  2515. 

'  Co.  Civ.  Proc.  §  2515.  s  co.  Civ.  Proc.  §8  100-107 

«  2  R.  S.  223,  §  9.  io  2  R.  s.  223,  §  10. 
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specified  cases.^  The  costs  may,  as  formerly,  be  made  payable  by 
the  party  personally,  or  out  of  the  estate  or  fund,  as  justice  re- 
quires.^ It  was  held  that  the  provision  of  the  Eevised  Statutes,' 
allowing  the  surrogate  to  award  costs  "  to  the  party  in  his  judg- 
ment entitled  thereto,"  did  not  prevent  him  from  awarding  to 
more  than  one  party ,^  and  this  ruling  would  seem  to  be  still 
applicable.  But  the  surrogate  cannot  now  award  costs  to  an  un- 
successful contestant  in  an  apphcation  for  probate  or  revocation 
of  probate  of  a  wiU ;  except,  in  certain  cases,  to  a  special  guardian 
or  an  executor.^  The  power  to  award  costs  cannot  be  exercised 
arbitrarily.^  It  depends  upon  the  statute.''  Doubtless,  now  as 
formerly,  it  can  be  exercised  only  in  favor  of  a  party  before  the 
surrogate.^  Previously  to  the  adoption  of  the  present  code,  the 
costs,  when  allowed,  were  the  same  in  amount  as  were  allowed  in 
1837  for  similar  services  in  the  courts  of  common  pleas.'  But 
now  they  are,  in  some  cases,  the  same  as  in  civil  actions  in  a  court 
of  record,  while,  in  others,  they  consist  of  taxable  disbursements,^" 
together  with  certain  specified  maximum  sums,  which  the  surro- 
gate may  diminish  in  his  discretion."  The  special  statute  "  author- 
izing the  surrogate  of  New  York  county  to  grant  allowances  to 
counsel  in  lieu  of  costs,  in  any  proceeding  before  him,  in  the  eases 
provided  by  the  Code  of  Procedure  in  civil  actions,  is  abrogated ;  ^ 
and  aU  the  surrogates  in  the  State  have  uniform  powers  in  respect 
to  awarding  costs. 

Admeasurement  of  dower.] — Under  the  Eevised  Statutes  (2  E. 
S.  488,  §  1 ;  Id.  362,  §  1,  subd.  8),  proceedings  for  the  admeasure- 
ment of  dower  might  be  taken  in  the  supreme  court  or  a  superior 
city  court,  or  in  a  county  court  or  surrogate's  court  of  the  county 


■  Co.  Civ.  Proc.  §  3558.  '  Co.  Civ.  Proc.  §  3557. 

'  3  K.  S.  333,  §  10. 

1  Noyes  v.  The  Cliildreii's  Aid  Soc.  70  N.  T.  481. 

^  Co.  Civ.  Proc.  §  3558,  subd.  3.     See^s*,  Cliapter  on  Costs,  etc. 

"  Halsey  v.  Van  Amringe,  6  Paige,  13;   Burtis  v.  Dodge,  1  Barb.  Ch.  77; 
Devin  v.  Patchin,  36  N.  T.  441. 

'  Scbultz  V.  Pulver,  3  Paige,  183. 

8  Matter  of  Gates,  3  Eedf .  144. 

«  L.  1837,  c.  460,  §  70;  3  B.  S.  636,  §  37;   Western  v.  Eomaine,  1  Bradf.  37; 
Willcox  v.  Smitli,  36  Barb.  316. 

>«  Co.  Civ.  Proc.  §§  3559,  3356.  "  Co.  Civ.  Proc.  §§  3560,  3561. 

'■'  L.  1870,  c.  359,  §  9.  "  L.  1880,  c.  345,  §  1,  subd.  46. 
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in  whicli  tlie  lands  lay.     But  surrogates'  courts  no  longer  possess 
jurisdiction  of  such  proceedings. 


ARTICLE  SECOND. 

HMTTATION   OF   GENEEAL   POWBES. 

We  have  stated  in  the  preceding  article  the  general  rule  as  to 
the  Umitation  of  the  jurisdiction  of  the  surrogate's  court,  to  wit : 
that  no  powers  can  be  exercised  by  it  which  are  not  fairly  and 
reasonably  inferred  from  the  general  language  of  the  statute  as 
necessary  to  accomplish  its  objects.^  It  may  be  useful  to  exhibit 
the  application  of  this  principle  by  referring  to  the  instances  in 
which  a  limited  application  has  been  given  to  general  language  in 
the  statute.  For  instance,  it  was  held  that  the  surrogate  had  no 
power  to  determine  the  amount  and  validity  of  a  disputed  de- 
mand against  the  estate,  upon  the  final  accounting  of  an  executor 
or  administrator,  notwithstanding,  by  2  E.  S.  221,  §  1,^  he  was 
authorized  to  enforce  the  payment  of  deits,  and,  by  2  K.  S.  96, 
§  71,'  he  was  authorized,  on  the  final  accounting  of  an  executor  or 
administrator,  to  make  a  decree  for  the  payment  and  distribution 
of  the  surplus,  and  in  such  decree  to  "settle  and  determine  all 
questions  concerning  any  deit,  claim,  etc.,  to  whom  the  same 
shall  be  payable,  and  the  sum  to  be  paid  to  each  person."  The 
surrogate's  court  (it  is  held)  was  not  constituted  or  intended  for 
the  trial  of  disputed  claims.  And  even  if,  upon  such  an  account- 
ing, a  contested  claim  was  submitted  to  the  surrogate  by  all  the 
parties  in  interest,  his  decision  in  regard  to  it,  and  a  decree  made 
thereon,  would  not  be  binding  on  any  of  the  parties,  and  could  not 
be  sustained  even  as  an  arbitration.^  Nor  did  the  surrogate  of 
New  York  county,  under  L.  1870,  c.  359,  §  6,^  giving  him  power  in 
any  accounting,  etc.,  to  appoint  a  referee  "  to  hear  and  determine 
all  disputed  claims  and  other  matters  relating  to  said  accounts," 


'  Surrogates'  courts  do  not  possess  the  general  powers  of  a  court  of  equity. 
Hence  they  have  no  authority  to  set  off  mutual  judgments  (Stilwell  v.  Carpen- 
ter, 69  N.  T.  414). 

«  Co.  Civ.  Proc.  §  2472,  suhd.  4.  «  Co.  Civ.  Proc.  §  2743. 

■>  Tucker  v.  Tucker,  4  Abh.  Ct.  App.  Dec.  428;  Sevan  v.  Cooper,  72  N.Y.  317. 

»  Co.  Civ.  Pro.  §  2546. 
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have  power  to  pass  upon  the  disputed  claim  of  a  creditor  against 
the  estate,  so  as  to  bar  the  creditor's  common-law  remedy.^  Nor 
had  he  power,  under  2  E.  S.  116,  §  18,^  allowing  him  six  months 
after  the  time  of  granting  letters  of  administration  to  decree  pay- 
ment of  a  debt  of  the  intestate,  etc.,  to  order  payment  of  a  eon- 
tested  claim.'  The  rule,  contained  in  these  decisions,  withholding 
from  surrogates  the  power,  upon  the  final  accounting  (now  termed 
the  "  judicial  settlement  of  the  account ")  of  an  executor  or  admin- 
istrator, to  pass  on  a  claim  against  the  estate  of  a  decedent,  which 
is  disputed  by  the  representative,  is  retained  by  the  Code  of  Civil 
Procedure,  which  provides  that  where,  upon  the  judicial  settle- 
ment of  the  account  of  an  executor  or  administrator,  "  the  validity 
of  a  debt,  claim,  or  distributive  share  is  not  disputed  or  has  heen 
estaiUshed,  the  decree  must  determine  to  whom  it  is  payable,  the 
sum  to  be  paid  by  reason  thereof,  and  all  other  questions  concern- 
ing the  same."  *  On  the  other  hand,  for  reasons  which  may  be 
deemed  not  fully  apparent,  the  surrogate  had,  under  the  former 
statutes,  and  stiU  possesses  such  power,  in  proceedings  to  sell  the 
real  property  of  a  decedent  for  payment  of  debts  or  funeral  ex- 
penses,' as  well  as  upon  the  judicial  settlement  of  the  account  of  a 
testamentary  trustee."  But  it  has  been  held,  that  the  surrogate 
cannot  pass  upon  the  validity  of  a  collector's  claim  of  title  to 
property  alleged  to  belong  to  the  estate,  the  title  having  been  ac- 
quired prior  to  the  period  of  his  coUectorship.'  Nor  can  he  com- 
pel an  executor  to  account  for  property  received  by  his  testator, 
as  executor,  unless  it  has  come  into  the  last  executor's  possession.* 
The  provisions  of  2  R.  S.  220,  §  1,  subd.  3,'  giving  him  power  to 
direct  and  contr6l  the  conduct  of  executors  and  administrators, 
were  held  to  give  him  no  authority  to  control  them  in  regard  to 
the  prosecution  of  suits  in  other  courts  affecting  the  estate ;  ^^  and 
no  authority  to  compel  an  executor  to  charge  a  legacy  upon  the 


'  Cooper  V.  Pelter,  6  Lans.  485.    See  Leviness  v.  Cassebeer,  3  Redf.  491; 
Matter  of  Leslie,  3  Redf.  280;  Garvey  v.  McCue,  3  Redf.  318. 
=  Co.  Civ.  Proc.  §  2717. 

'  Ruthven  v.  Patten,  1  Robt.  416;  B.  o.  2  Abb.  Pr.  N.  S.  121. 
'  Co.  Civ.  Proc.  §  2743,  in  part.  '  Co.  Civ.  Proc.  §§  2755,  2758. 

°  Co.  Civ.  Proc.  §  2812.  •"  Gottsberger  v.  Smith,  2  Bradf.  86. 

'  Montross  v.  Wheeler,  4  Lans.  99.  '  Co.  Civ.  Proc.  §  2472,  subd.  3. 

'»  Matter  of  Parker,  1  Barb.  Ch.  154. 
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residuary  real  estate.^  Previously  to  L.  1865,  c.  733,^  the  surro- 
gate had  no  authority  to  compel  an  administrator,  who  has  been 
removed  from  office,  to  deliver  over  to  his  successor  the  assets  in 
his  hands ;  ^  though  he  now  has  such  power.  It  was  also  held, 
that  the  surrogate  had  no  power  to  accept  the  resignation  of  an 
administrator,  except  in  the  cases  mentioned  in  the  statute,  even 
although  he  had  erred  in  appointing  him.*  He  cannot,  on  a  sum- 
mary application,  compel  an  administrator  to  deliver  to  a  claimant 
property  taken  possession  of  by  the  administrator  as  part  of  the 
estate.^  He  may,  however,  compel  executors  to  perform  their 
duty  by  expending  for  the  benefit  of  infant  legatees  the  interest 
of  a  sum  of  money  intrusted  to  them  for  that  purpose  by  the  tes- 
tator, notwithstanding  that  the  executors  might  be  made  liable  in 
an  equitable  action  in  the  supreme  eourt.^ 


AETICLE   THIRD. 

INCIDENTAL   JUEISDICTION   AND   POWERS. 

Incidental  statutory  powers.] — In  order  to  render  effective  the 
general  powers  conferred  upon  surrogates,  and  provide  them  with 
proper  and  adequate  means  of  exercising  their  jurisdiction,  the 
legislature  has  given  them  certain  special  or  incidental  powers  re- 
lating to  their  mode  of  procedure,  etc. 

These  powers  are  enumerated  in  the  Code  of  Civil  Procedure 
as  follows : ' 

"  A  surrogate,  in  court  or  out  of  court,  as  the  case  requires,  has 
power : 

"1.  To  issue  citations  to  parties,  in  any  matter  within  the 
jurisdiction  of  his  court ;  and,  in  a  case  prescribed  by  law,  to  com- 
pel the  attendance  of  a  party. 

"  2.  To  adjourn,  from  time  to  time,  a  hearing  or  other  pro- 


1  Bevan  v.  Cooper,  73  N.  Y.  317.  «  Co.  Civ.  Proc.  §  2605. 

'  Annett  v.  Kerr,  3  Robt.  556;  Marston  v.  Paulding,  10  Paige,  40. 

■■  Flinn  v.  Chase,  4  Den.  85;  see  Matter  of  I>yer,  5  Paige,  634.  But  now  his 
discretion  is  unrestricted.  Co.  Civ.  Proc.  §§  3689,  3690,  corresponding  to  L. 
1870,  c.  859,  §  8,  and  L.  1879,  c.  406. 

^  Marston  v.  Paulding,  10  Paige,  40. 

'  Dubois  V.  Sands,  43  Barb.  413.  '  §  3481. 


JURISDICTION  AND  POWERS  OF  SURROGATES'  COURTS.        59 
Incidental  Statutory  Powers. 

ceeding  in  his  court ;  and  where  all  persons  who  are  necessary 
parties  have  not  been  cited  or  notified,  and  citation  or  notice  has 
not  been  waived  by  appearance  or  otherwise,  it  is  his  duty,  before 
proceeding  further,  so  to  adjourn  the  same,  and  to  issue  a  supple- 
mental citation,  or  require  the  petitioner  to  give  an  additional 
notice,  as  may  be  necessary. 

"  3.  To  issue,  under  the  seal  of  the  court,  a  subpoena,  requiring 
the  attendance  of  a  witness,  residing  or  being  in  any  part  of  the 
State,  or  a  subpoena  duces  tecu7n,  requiring  such  attendance,  and 
the  production  of  a  book  or  paper  material  to  an  inquiry  pending 
in  the  court. 

"  4.  To  enjoin,  by  order,  an  executor,  administrator,  testamen- 
tary trustee,  or  guardian,  to  whom  a  citation  or  other  process  has 
been  duly  issued  from  his  court,  from  acting  as  such,  until  the 
further  order  of  the  court. 

"  5.  To  require,  by  order,  an  executor,  administrator,  testamen- 
tary trustee,  or  guardian,  subject  to  the  jurisdiction  of  his  court, 
to  perform  any  duty  imposed  upon  him  by  statute,  or  by  the  sur- 
rogate's court,  under  authority  of  a  statute. 

"  6.  To  open,  vacate,  modify  or  set  aside,  or  to  enter,  as  of  a 
former  time,  a  decree  or  order  of  his  court ;  or  to  grant  a  new  trial 
or  a  new  hearing  for  fraud,  newly  discovered  evidence,  clerical 
error,  or  other  sufficient  cause.'  The  powers  conferred  by  this  sub- 
division, must  be  exercised  only  in  a  like  case  and  in  the  same  man- 
ner, as  a  court  of  record  and  of  general  jurisdiction  exercises  the 
same  powers.  Upon  an  appeal  from  a  determination  of  the  surro- 
gate, made  upon  an  application  pursuant  to  this  subdivision,  the 

'  A  decree  of  tlie  surrogate,  made  on  a  final  accounting  discharging  an  exec- 
utor from  liability  for  the  payment  of  a  legacy,  and  based  upon  a  release  signed 
by  the  legatee,  may  be  opened  by  the  surrogate,  upon  reasonable  ground  being 
shown  to  believe  that  the  release  was  obtained  by  fraud.  While  the  question  of 
such  fraud  maybe  passed  upon  by  the  surrogate,  either  at  the  accounting  or  after 
a  decree  had  thereupon,  a  petition  to  open  the  decree  may  be  defeated  by  reason 
of  laches  on  the  part  of  the  petitioner  (Strong  v.  Strong,  3  Redf .  477).  In  that  case, 
an  executor  obtained  a  release  from  a  legatee,  by  giving  his  personal  note  for  the 
amount  of  the  legacy,  payable  one  year  after  date,  representing  that  he  had 
large  means,  when,  as  the  legatee  claimed,  he  knew  he  was  insolvent,  and  a  de- 
cree discharging  him  from  liability  for  the  legacy  was  entered  a  few  days  subse- 
quently, and  the  legatee  alleged  that  she  discovered  the  facts  in  the  case  shortly 
thereafter,  but  she  did  not  apply  to  have  the  decree  set  aside  for  nearly  four 
years.— fi«M,  that  she  was  precluded  by  her  laches  in  making  the  application. 
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general  term  of  the  supreme  court  has  the  same  power  as  the  sur- 
rogate ;  and  his  determination  must  be  reviewed,  as  if  an  original 
application  was  made  to  that  term. 

"  Y.  To  punish  any  person  for  a  contempt  of  his  court,  civil 
or  criminal,  in  any  case,  where  it  is  expressly  prescribed  by  law 
that  a  court  of  record  may  punish  a  person  for  a  similar  contempt, 
and  in  like  manner. 

"  8.  Subject  to  the  provisions  of  law  relating  to  the  disqualifi- 
cation of  a  judge  in  certain  cases,  to  complete  any  unfinished  busi- 
ness pending  before  his  predecessor  in  the  oflBce,  including  proofs, 
accountings,  and  examinations.^ 

"  9.  To  complete,  and  certify  and  sign  in  his  own  name,  adding 
to  his  signature  the  date  of  so  doing,  aU  records  or  papers  left  un- 
completed or  unsigned  by  any  of  his  predecessors.^ 

"  10.  To  exemplify  and  certify  transcripts  of  all  records  of  his 
court,  or  other  papers  remaining  therein. 

"11.  "With  respect  to  any  matter  not  expressly  provided  for  in 
the  foregoing  subdivisions  of  this  section,  to  proceed,  in  aU  matters 
subject  to  the  cognizance  of  his  court,  according  to  the  course  and 
practice  of  a  court  having,  by  the  common  law,  jurisdiction  of 
such  matters,  except  as  otherwise  prescribed  by  statute;  and  to 
exercise  such  incidental  powers,  as  are  necessary  to  carry  into  effect 
the  powers  expressly  conferred." 

The  statute  expressly  authorizes  the  clerk  of  the  surrogate's 
court  to  exercise,  concurrently  with  the  surrogate,  certain  of  the 
powers  just  enumerated,  and  provides  that  the  surrogate  may  pro- 
hibit the  clerk  from  exercising  any  such  power ;  but  the  prohibi- 
tion does  not  affect  the  validity  of  any  act  of  the  clerk,  done  in 
disregard  of  the  prohibition.^ 


'  See  Reeve  v.  Crosby,  3  Redf.  74;  McNanghton  v.  Chave,  5  Abb.  N.  C.  235. 

'  In  McNaughton  v.  Cbave  (supra),  it  was  held,  that  where  a  final  accounting 
was  had  during  the  term  of  a  sturogate,  and  the  auditor's  report  was  filed  before 
he  went  out  of  office,  but  the  decree  was  signed  by  the  succeeding  surrogate,  and 
not  by  the  immediate  successor  of  the  one  before  whom  the  accounting  was  had, 
the  decree  was  invalid.  In  Matter  of  Martinhofif,  4  Redf.  386,  the  surrogate 
held  that  he  had  power  to  take  Up  the  probate  of  a  will  at  the  point  where  it 
was  left  by  his  predecessor  in  office,  complete  the  proofs,  and  then  decide  the 
question  at  issue  upon  the  whole  evidence,  including  that  taken  before  his  pre- 
decessor. And  see  Matter  of  Espie,  2  Redf.  445;  People  v.  Shaw  3  Hun  372- 
63  N.  T.  36.  ■ 

^  Co.  Civ.  Proc.  §  2509.    See  McNaughton  v.  Chave,  mpra. 
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The  surrogate,  as  well  as  the  clerk  of  his  court,  has  general 
power  within  his  county  to  administer  any  oath  or  take  any  affida- 
vit required  or  authorized  by  law,  and  to  certify  the  same.^ 

The  present  code  confers  upon  the  surrogate,  holding  court,  all 
the  powers  possessed  by  other  courts  of  record,  enumerated  in  the 
title  of  the  code^  concerning  "mistakes,  omissions,  defects,  and 
irregularities,"  thus  establishing  a  new  rule.  He  may,  at  the  in- 
staiyce  of  a  party  to  a  proceeding  before  him,  compel  a  discovery 
or  inspection  of  books  and  papers  in  the  possession  or  under  the 
control  of  another  party,  and  relating  to  the  merits  of  the  pro- 
ceeding.^ He  has  power  to  order  the  examination  of  parties  and 
others  before  trial,*  and  of  persons  not  parties,  for  the  purposes  of 
a  motion ; '  also  to  order  the  taking  of  depositions,  or  to  issue  a 
commission  or  letters  rogatory,  where  testimony  is  to  be  procured 
without  the  State.'  By  the  former  statutes  he  was  authorized  to 
punish  a  witness  for  refusing  to  testify,  after  appearing,  in  the 
same  manner  and  to  the  same  extent  as  courts  of  record,'  and  to 
commit  any  party  or  witness  where  it  appeared  that  he  had  testified 
falsely  on  a  material  point ;  ®  but  it  was  held  that  he  had  no  power, 
where  the  witness  refused  to  attend  and  testify,  to  issue  process  to 
bring  him  forcibly  into  court,  and  compel  him  to  testify.^  But 
this  limitation  is  removed  by  the  present  code,  which  confers  the 
same  power  over  a  witness  upon  the  surrogate's  court  as  upon  other 
courts  of  record.'"  In  respect  to  punishment  for  contempt,  civil 
or  criminal,  the  surrogate's  power  is,  by  the  seventh  subdivision  of 
the  section  above  quoted,  made  ample  and  complete,  and  the  rul- 
ings under  the  former  statutes,  limiting  it  in  this  particular,  are 
superseded.''' 

Though  he  cannot  cause  juries  to  be  summoned  in  his  court 
for  the  trial  of  issues  of  fact,  yet  where  any  controverted  question 


'  Co.  Civ.  Proc.  §  843.  See  Eoderigas  v.  East  River  Savings  Ins.  43  N.  Y. 
Supr.  217. 

«  Co.  Civ.  Proc.  §§  721-730,  3538. 

'  Co.  Civ.  Proc.  §§  803-809,  2588.     ■•  Co.  Civ.  Proc.  §§  870,  871,  2538. 

»  Co.  Civ.  Proc.  §§  885,  2538.        '  Co.  Civ.  Proc.  §§  887-918,  3538. 

•'3R.  S.  331,  §6,  suM.  3. 

«  2  R.  S.  681,  §  5;  L.  1867,  c.  783,  §  15.  '  Perry  v.  Mitchell,  5  Den.  537. 

'»  Co.  Civ.  Proc.  §  14,  subd.  5;  g§  852-858;  §  2481,  subds.  3,  7. 

"  See  Matter  of  Watson  v.  Nelson,  69  N.  T.  536;  Co.  Civ.  Proc.  §§  8-16, 
3366-3293;  People  v.  Marshall,  7  Abb.  New  Cas.  380;  and  p.  60,  anU. 
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of  fact  has  arisen,  in  proceedings  before  him  for  the  disposition  of 
the  real  property  of  a  decedent  for  the  payment  of  debts  or  funeral 
expenses,  he  may,  in  his  discretion,  direct  it  to  be  tried  at  a  circuit 
court  to  be  held  within  the  county,  or  in  the  county  court  of  the 
county,  or,  in  the  city  and  county  of  New  York,  in  the  court  of 
common  pleas.* 

He  may  take  acknowledgments  and  proof  of  deeds,  and  other 
instruments,  in  the  same  manner  as  a  county  judge.^ 

Granting  injunctions.] — His  authority  to  issue  injunctions  is 
greatly  extended  by  the  fourth  subdivision  of  the  section  above 
quoted,  the  former  statute  having  confined  it  to  executors,  admin- 
istrators and  guardians,  and  to  cases  where  a  citation  to  show  cause 
against  their  removal  had  been  issued.^ 

Compelling  delivery  of  property.] — By  L.  1870,  c.  394,  the 
surrogate  was  authorized,  upon  application  by  an  executor  or  ad- 
ministrator, to  compel  third  persons  to  deliver  money  or  other 
property  belonging  to  the  decedent's  estate.  The  provisions  of 
that  act  have  been  revised  in  and  re-enacted  as  part  of  the  Code  of 
Civil  Procedure.*  But,  since  the  adoption  of  that  portion  of  the 
code,  the  act  of  1870  has  been  declared  wholly  unconstitutional  as 
tending  to  deprive  the  defendant  of  his  property  without  due  pro- 
,cess  of  law.'  A  doubt  may  be  entertained  whether,  if  this  decision 
is  sustained,  the  vice  of  the  original  inheres  in  the  revised  pro- 
visions. 

Incidental  non-statutory  powers.] — It  will  be  observed  that 
the  Code  of   Civil  Procedure   adopts  the   principle,  heretofore 

'  Co.  Civ.  Proc.  §  2547.  '  L.  1851,  c.  175,  §  1. 

'  L.  1837,  c.  469,  §  61.  ■•  §§  2706-3714. 

'  Matter  of  Beebe,  20  Hun,  463.  With  due  deference,  we  must  think  this  de-" 
cision  not  well  considered.  So  far  back  as  1821,  an  act  was  passed  authorizing 
summary  process  on  the  application  of  the  public  administrator  of  Kew  York  to 
reach  concealed  assets,  and  to  compel  delivery  of  them,  unless  the  person  charged, 
etc.,  gave  a  bond  to  produce  them.  This  act  was  embodied  in  the  Revised  Stat- 
utes of  1830.  By  1  L.  1870,  c.  359,  §  7,  a  collector  or  any  one  interested  in  the 
estate  might  have  the  same  process.  The  remedy  was  finally  given  by  the  pres- 
ent code  in  1880.  The  question  of  the  constitutionality  of  this  legislation  has 
been  unquestioned  for  70  years,  and  has  passed  the  judgment  of  such  revisers  as 
Duer,  B.  F.  Butler  and  J.  C.  Spencer  (1830) ;  it  was  recommended  by  Messrs. 
Bradford,  Field  and  Noyes  in  their  proposed  code  (1863),  and  lastly  by  the  com- 
missioners to  whom  we  are  indebted  for  the  Code  of  Civil  R-ocedure. 
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stated,  that  where,  in  a  subject  within  his  jurisdiction,  the  sur- 
rogate deems  justice  to  require  the  exercise  of  an  incidental 
power  which  has  not  been  expressly  given  him  by  the  statute,  he 
should  not  for  that  reason  decline  to  exercise  it.  For  instance, 
where  the  statute  made  no  express  provision  for  revoking  a  pro- 
bate, in  ease  another  and  later  will  was  discovered,  the  power  to  do 
so  was  implied  from  the  section  declaring  the  force  of  the  probate 
as  evidence,  until  reversed  on  appeal,  revoked  on  allegations,  or 
declared  void  by  a  competent  tribunal.^  He  has,  as  an  incident  to 
his  power  to  determine  questions  concerning  distributive  shares, 
etc.,^  the  power  to  determine  the  validity  of  alleged  gifts  causa 
mortis  by  a  decedent.  "Within  the  domain  of  his  statutory  juris- 
diction of  the  subject-matter,  he  may  exercise  any  powers  not  in- 
consistent with  existing  law,  which  were  enjoyed  by  the  colonial 
courts  of  probate,  or  the  successors  of  such  courts,  previous  to  the 
adoption  of  the  Eevised  Statutes.^     So  far  at  least  as  regards  mat- 

'  Campbell  v.  Logan,  3  Bradf.  90. 

2  2  R.  S.  95,  §  71;  Co.  Civ.  Proc.  §  2743;  Fowler  v.  Lockwood,  3  Redf.  465. 
So  it  was  held,  befote  tbe  statute  gave  express  power  to  do  so  (Co.  Civ.  Proc. 
§  2481,  subd.  6),  that  the  surrogate  had  implied  authority  to  open  a  decree  which 
he  had  no  power  to  make  (Vreedenburgh  v.  Calf,  9  Paige,  128),  or  which  was 
entered  by  default,  in  consequence  of  a  mistake  or  accident  depriving  the  appli- 
cant of  a  hearing  (Pew  v.  Hastings,  1  Barb.  Ch.  452;  Harrison  v.  McMahon,  1 
Bradf.  283;  and  see  Bailey  v.  Hilton,  14  Hun,  3;  Booth  v.  Kitchen,  7  Id,  260) ; 
and  it  had  power  to  correct  mistakes,  the' result  of  oversight  or  accident  (Sipperly 
V.  Baucus,  24  K  Y.  46) ;  and  rehear  the  matter  upon  the  merits  (Dobke  v.  Mc- 
Claran,  41  Barb.  491).  It  was  held  in  Brick's  Estate,  15  Abb.  Pr.  13,  that  where 
all  the  parties  in  interest  were  represented  at  the  hearing  and  the  court  had  given 
its  final  sentence  or  decree,  it  had  not  the  general  power  of  opening  and  rehear- 
ing it  again,  merely  because  it  may  have  erred  either  as  to  the  law  or  the  facts. 
In  the  same  case  it  was  held,  however,  that  by  his  implied  power  the  surrogate 
might  appoint  a  special  guardian  or  guardian  ad  litem  for  a  minor,  though  over 
fourteen  years  of  age,  without  the  consent  of  the  minor,  as  this  is  a  power  inci- 
dent to  every  court  of  justice,  whether  of  inferior  or  general  jurisdiction.  And 
so  he  might  enter  an  otder  nunc  pro  tunc  (Butler  v.  Emmett,  8  Paige,  21).  But 
apart  from  the  provisions  of  tbe  Revised  Statutes,  he  had  no  power  to  award 
costs  to  either  party  (Shultz  v.  Pulver,  3  Paige,  183;  Halsey  v.  Van  Amringe,  6 
Id.  13;  Burtis  v.  Dodge,  1  Barb.  Ch.  77;  Devin  v.  Patchin,  26  N.  Y.  441;  Lee 
V.  Lee,  39  Barb.  172;  Matter  of  Gates,  3  Redf.  144).  So  he  could  not  punish  dis- 
obedience to  his  orders  by  fine,  and  by  imprisoning  for  non-payment  thereof,  as 
for  a  contempt,  but  bis  power  to  punish  for  contempt  in  the  same  manner  as 
a  court  of  record  was  confined  to  the  oases  mentioned  in  2  R.  S.  221  (Matter  of 
Watson,  3  Lans.  408,  affirmed  in  5  Id.  466). 

3  Skidmore  v.  Davies,  10  Paige,  316;  Proctor  v.  Wanmaker,  1  Barb.  Ch.  303; 
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ters  relating  to  the  probate  of  testaments  and  tlie  administration 
of  the  estates  of  deceased  persons,  the  surrogate  proceeds  in  con- 
formity with  prescription  and  established  usage,  except  as  modified 
from  time  to  time  by  statutory  regulations,  and  in  a  case  where 
the  statute  prescribes  no  particular  method  of  proceeding,  it  fol- 
lows the  practice  of  the  English  ecclesiastical  courts  in  testament- 
ary matters.^ 

Power  to  naturalise.] — By  the  federal  statute,^  any  court  hav- 
ing a'  clerk  and  seal,  and  possessing  common-law  jurisdiction,  is 
invested  with  the  power  to  grant  naturalization.  It  has  been  held 
that  surrogates'  courts  possess  common-law  jurisdiction  within  the 
meaning  of  this  statute,  and  since  they  are  now  courts  of  record, 
having  a  clerk  and  seal,  they  have  power  to  grant  naturalization  in 
a  proper  case.' 


ARTICLE  FOURTH. 

CX)NCIIREENT  AND   EXCLUSIVE   JUEISDIOTION. 

Jm'isdiotion  as  to  probate  of  wUls.] — It  may  be  stated  gener- 
ally, with  certain  exceptions  hereafter  mentioned,  that  the  surro- 
gate's court  possesses  jurisdiction,  exclusive  of  every  other  court 
within  the  State,  to  grant  probate  of  wills  and  issue  letters  there- 
upon. The  surrogate  must,  upon  an  application  for  probate, 
determine  aU  questions  of  fraud,  imposition,  undue  influence, 
mistake  and  other  circumstances  relating  to  the  factum  oi  the 
instrument  propounded ;  and,  in  general,  mistakes  and  variances, 
between  the  wiU,  as  prepared,  and  instructions  for  preparing  it, 
can  be  reformed  only  by  him.*  Before  the  Kevised  Statutes  of 
1830,  probate  of  wills  of  real  property  could  be  had  only  in  the 

Isham  V.  Gibbons,  1  Bradf.  69;  Vreedenburgh  v.  Calf,  9  Paige,  128;  Matter  of 
Parker,  1  Barb.  Ch.  154;  Campbell  v.  Tbatcher,  54  Barb.  383;  compare  Fams- 
worthjv.  Oliphant,  19  Barb.  30;  Halsey  v.  Van  Amringe,  6  Paige,  13. 

'  Campbell  v.  Logan,  3  Bradf.  90;  Pew  v.  Hastings,  1  Barb.  Ch.  453 

'  U.  S.  Eev.  Stat.  368,  §  3165. 

'  Matter  of  Harstrom,  7  Abb.  New  Caa.  391. 

<  Burger  v.  Hill,  1  Bradf.  360.    See  Vreeland  v.  McClelland,  1  Bradf.  398. 


JURISDICTION  AND  POWERS  OF  SURROGATES'   COURTS.        65 
Jurisdiction  as  to  Probate  of  Willa. 

supreme  court  or  county  commoii  pleas.'^    But  those  statutes  con- 
ferred jurisdiction  to  take  probate  of  such  wills  (not  lost  or  de- 
stroyed) upon  surrogates'  courts.^    TJntil  18Y0,  lost  or  destroyed 
wiUs,  whether  of  real  or  personal  estate,  could  not  be  proved  in 
these  courts.^    The  remedy  was  by  a  proceeding  in  the  supreme 
court,  under  the  statute.^     In  that  year,  the  surrogate  of   E"ew 
York  county  was  authorized  to  admit  to  probate  a  lost  or  destroyed 
will  of  real  or  personal  estate,^  and  the  Code  of  Civil  Procedure 
extends  this  power  to  all  surrogates.*     That  act  provides,  that  a 
lost  or  destroyed  will  can  be  admitted  to  probate  in  a  surrogate's 
court ;  but  only  in  a  case,  where  a  judgment  establishing  the  will 
could  be  rendered  by  the  supreme  court,  as  prescribed  in  section 
1865  of  the  same  act.     As  regards  formalities  of  execution,  the 
statute  in  this  State  allows  surrogates'  courts  to  grant  probate  of 
wiUs  of  three  descriptions : 

1.  "Wills  of  realty  or  personalty,  or  both,  executed  as  prescribed 
by  the  laws  of  the  State. 

2.  Wills  of  personalty,  executed  in  another  State,  or  in  Canada, 
or  in  the  kingdom  of  Great  Britain  and  Ireland,  as  prescribed  by 
the  laws  of  the  place  of  execution. 

3.  "Wills  of  personalty  executed  by  a  non-resident  according  to 
the  laws  of  his  residence.' 

Previously  to  18T0,  the  function  of  the  surrogate's  court,  in 
taking  probate,  was  restricted  to  questions  relating  to  the  factum 
of  the  will ;  ^  but,  by  the  same  act  above  cited,'  the  surrogate  of 
New  York  county  was  authorized  to  determine  the  construction, 
validity,  and  legal  efEect  of  any  provision,  contained  in  a  wiQ  of 
real  or  personal  estate,  which  was  questioned  on  the  application 
for  probate.  This  power,  also,  has  been  extended  to  all  surrogates, 
but  has,  at  the  same  time,  been  narrowed  by  confining  it  to  "  any 


'  For  the  statute  regulating  proof  of  wills  of  real  property  before  the  R.  S., 
see  1  R.  L.  of  1813,  365,  §  7,  and  Introduction  to  this  volume. 

=  3  R.  S.  58,  59. 

8  B\]lkley  v.  Redmond,  3  Bradf.  381;  Hook  v.  Pratt,  8  Hun,  103. 

*  3  R.  S.  67,  §  63.  '  L.  1870,  c.  359,  §  8. 

«  Co.  Civ.  Proc.  §  3631.  '  Co.  Civ.  Proc.  g  2611. 

8  Waters  v.  Cullen,  3  Bradf.  354;  Matter  of  Porman,  54  Barb.  374;  affl'g  1 
Tuck.  305;  McLaughlin's  Estate,  1  Tuck.  79;  Matter  of  Gilman,  88  Barb.  364; 
Hillis  V.  Hillis,  16  Hun,  76. 

=  L.  1870,  c.  359,  §  11. 
5 
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disposition  of  personal  property  contained'  in  the  will  of  a  resi- 
dent of  the  State,  executed  within  the  State."'  In  respect  to 
wills  of  personal  property,  the  probate  is  conclusive,  as  against 
everybody,  upon  the  question  of  the  factum  of  the  instrument ; 
but  upon  questions  of  validity,  construction  or  effect  of  disposi- 
tions, it  is  conclusive  only  as  against  parties  duly  cited  and  those 
claiming  under  them.^ 

In  respect  to  wills  of  real  property,  the  only  effect  of  probate, 
under  the  Eevised  Statutes,  was  that,  (1)  the  will  might  "  be  read 
in  evidence  without  further  proof  thereof,"  and,  (2)  the  record  or 
an  exemplification  thereof  was  made  evidence,  as  effectual  in  aU 
cases  as  the  original,  and,  (3)  where  all  the  subscribing  witnesses 
were  dead,  insane  or  non-resident,  the  record  or  exemplification  of 
the  record  of  the  proofs  and  examinations  taken  on  the  probate 
was  made  evidence,  in  controversies  concerning  the  will,  in  favor 
of  a  claimant  of  lands  thereunder  who  could  show  twenty  years' 
adverse  possession.'  The  Code  of  Civil  Procedure,  as  we  interpret 
its  provisions,  seems  to  modify  this  rule,  and  to  provide,  in  sub- 
stance, that  the  probate  of  a  will  of  real  property  is  presumptive 
evidence,  upon  the  question  of  the  factum  of  the  instrument, 
(1)  as  against  parties  who  were  duly  cited,  and  those  claiming 
under  them,  in  all  cases,  and  (2)  as  against  all  others,  in  case  the 
factum  is  questioned  in  an  action  or  a  special  proceeding,  and 
twenty  years'  adverse  possession  under  the  wiU  is  established.* 

Jurisdiction  of  other  courts  to  determine  validity,  etc.,  of 
wills.] — The  statute  permits  the  validity,  construction  or  effect, 
under  the  laws  of  this  State,  of  a  testamentary  disposition  of  real 
property  situated  within  the  State,  or  of  an  interest  in  such  prop- 
erty, which  would  descend  to  the  heir  of  an  intestate,  to  be  deter- 
mined in  an  action,  brought  for  that  purpose,  in  like  manner  as 
the  validity  of  a  deed  purporting  to  convey  land  may  be  deter- 


'  Co.  Civ.  Proo.  §  3624.  This  jurisdiction  may  be  exercised  in  a  proceeding- 
instituted  to  prove  the  will,  and  upon  olDJections  filed  therein,  and  is  not  neces- 
sarily confined  to  a  proceeding  begun  for  the  special  purpose  of  construing  and 
determining  the  validity  of  the  will  (Danser  v.  Jeremiah,  3  Kedf .  130).  The 
jurisdiction  carries  with  it  authority  to  bring  into  court  all  the  parties  in  inter- 
est (Id.).  This  jurisdiction  can  be  exercised  only  in  the  proceeding  for  pro- 
bate (Bevan  v.  Cooper,  72  N.  Y.  317). 

'  Co.  Civ.  Proo:  §§  2623,  2624,  2626.  «  2  R.  S.  58,  §§  15-18. 

*  Co.  Civ.  Proc.  §§  2623,  3627. 
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mined.^  The  provision  is  accompanied  with  a  saving  clause  to 
prevent  a  conflict  with  the  jurisdiction  of  the  surrogate  under 
another  section  of  the  code,^  already  referred  to,  in  cases  of  testa- 
mentary disposition  of  chattel  interests  in  real  property.  The 
phraseology  of  the  present  statute  removes  any  doubt,  which  may 
have  existed  under  the  original,^  whether  the  court  could  go  fur- 
ther than  to  determine  the  proper  construction  of  the  will,*  and 
apparently  creates  an  exception  to  the  former  rule,  that  the  juris- 
diction conferred  was  restricted  to  wills  of  real  estate,  and  that 
legatees  could  not  maintain  an  action  for  the  construction  of  a 
will.^  It  is  permitted,  by  another  provision  of  the  code,  to  im- 
peach a  devise,  as  an  incident  to  an  action  for  partition,  to  which 
the  devise,  if  valid,  would  be  a  bar.  The  section  provides,  sub- 
stantially, that  a  person  claiming  a  share  in  real  property,  as  heir 
of  one  who  died  holding  and  in  possession  of  the  same,  may 
maintain  an  action  for  partition,  notwithstanding  an  apparent 
devise  thereof  to  another,  provided  he  alleges  and  proves  that  the 
apparent  de-vise  is  void.^  The  allegation,  in  the  complaint,  of  the 
invalidity  of  the  devise  is  essential  to  jurisdiction ; '  and  the  inva- 
lidity must  extend  to  the  entire  will  or  devise.^  The  validity  of  a 
devise  may  also  be  questioned  incidentally  in  an  action,  under  the 
statute,  to  determine  conflicting  claims  to  real  property,  and  in  an 
action  of  ejectment,  and,  also,  in  a  proper  case,  in  a  suit  quia  timet. 
But  the  remedy  of  a  direct  action  to  determine  the  validity  of  the 
devise,  which  is  now  given  by  statute,  as  above,  has  always  been 
furnished  by  courts  of  equity.'    So,  too,  a  court  of  equity,  where 


'  Co.  Civ.  Proc.  §  1866;  L.  1879,  c.  316. 

2  §  3624.  "  L.  1853,  c.  238,  g  1. 

<  See  Marvin  v.  Marvin,  11  Abb.  N.  S.  102. 

s  See  Woodruff  v.  Cook,  47  Barb.  304.     See  Chap.  VIII,  post. 

«  Co.  Civ.  Proc.  §  1537.  '  Voessing  v.  Voessing,  13  Hun,  678. 

"  McKeon  v.  Kearney,  57  How.  Pr.  349. 

»  Story  Eq.  Jur.  §  1445,  et  seq. ;  Chapman  v.  Rodgers,  13  Hun,  343,  and  see 
Bailey  v.  Briggs,  56  N.  Y.  414.  In  such  an  action  the  courts  have  held  it  neces- 
sary that  all  the  subscribing  witnesses  should  be  examined  on  one  side  or  the 
other  (per  Lord  Eldost,  Bootle  v.  Blundell,  19  Ves.  494),  and  in  this  State  it  has 
been  held  that  at  least  two  of  the  witnesses  (that  being  the  number  required  to 
be  examined  by  the  surrogate  on  the  proof  of  wills)  must  be  called  and  exam- 
ined, except  in  the  event  of  death,  insanity  or  absence,  or  unless  the  heir  waived 
his  right,  and  that  the  court  below  erred  in  this  case  in  holding  that  it  was 
sufficient  to  call  and  examine  one  witness  only  (Chapman  v.  Eodgers,  supra, 
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the  remedy  at  law  is  not  clear  and  adequate,  will  entertain  an 
action  to  set  aside  a  wiU  and  its  probate  alleged  to  have  been  pro- 
cured by  fraudulent  connivance  and  collusion.^ 

Establishment  of  wills  ly  action.] — The  only  courts  in  this 
State  having  authority  to  issue  letters  testamentary  or  of  adminis- 
tration, are  surrogates'  courts.  Generally,  such  letters  are  issued 
pursuant  to  the  decree  of  the  surrogate's  court,  but  there  are  cases 
-where  they  are  issued  by  it,  pursuant  to  a  direction  contained  in 
the  judgment  of  another  court,  rendered  in  an  action  to  establish 
the  will.  The  cases  in  which  such  an  action  lies,  are  prescribed 
by  the  Code  of  Civil  Procedure,  as  follows : 

"  An  action  to  procure  a  judgment,  establishing  a  will,  may  be 
maintained,  by  any  person  interested  in  the  establishment  thereof, 
in  either  of  the  following  cases : 

"  1.  Where  a  will  of  real  or  personal  property,  or  both,  has 
been  executed,  in  such  a  manner  and  under  such  circumstances 
that  it  might,  under  the  laws  of  the  State,  be  admitted  to  probate 
in  a  surrogate's  court ;  but  the  original  will  is  in  another  State  or 
country,  under  such  circumstances  that  it  cannot  be  obtained  for 
that  purpose ;  or  has  been  lost  or  destroyed,  by  accident  or  design, 
before  it  was  duly  proved  and  recorded  within  the  State. 

"  2.  Where  a  wiU  of  personal  property,  made  by  a  person,  who 
resided  without  the  State  at  the  time  of  the  execution  thereof,  or 
at  the  time  of  his  death,  has  been  duly  executed,  according  to  the 
laws  of  the  State  or  country  in  which  it  was  executed,  or  in  which 
the  testator  resided  at  the  time  of  his  death,  and  the  case  is  not 
one  where  the  will  can  be  admitted  to  probate  in  a  surrogate's 
court,  under  the  laws  of  the  State."  ^  This  section  makes  impor- 
tant and  beneficial  changes  in  the  pre-existing  statutes,  and  pro- 
vides for  cases  which  may,  for  the  purpose  of  comparison  with  the 
regulations  as  to  surrogates'  jurisdiction,  be  conveniently  arranged 
in  three  classes : 

1.  Wills  of  realty  or  personalty,  so  executed  as  to  be  admis- 
sible to  probate  by  a  surrogate,  and  the  originals  of  which  exist. 


BocKBS,  J.,  dissenting):  although  it  has  been  held  that,  in  the  trial  of  other 
issues,  where  it  becomes  necessary  to  give  a  will  in  evidence,  it  is  not  necessary 
to  call  both  witnesses  (Id  ,  per  Leonahd,  P.  J.). 

'  De  Bussierre  v.  Holladay,  4  Abb.  N.  C.  113.     See  Chap.  VII,  post. 

■'  Co.  Civ.  Proc.  §  1861. 
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but  are  without  the  State  and  inaccessible.^    In  this  class  of  cases, 
the  surrogates'  courts  have  no  jurisdiction. 

2.  "Wills  of  like  description,  which  have  been  lost  or  destroyed. 
Here  the  jurisdiction  of  the  surrogate's  court  is  concurrent. 

3.  Certain  foreign  wills  of  personalty,  executed  with  prescribed 
formalities,  but  which  could  not  be  admitted  to  probate  by  a  sur- 
rogate.^ The  statute  revised  in  the  section  last  quoted*  made 
special  provision  for  a  commission  to  be  issued  out  of  the  court  of 
chancery ;  but  this  is  now  omitted,  as  chapter  9  of  the  present 
code  contains  ample  regulations  with  respect  to  a  commission 
which  may  be  issued  in  a  proper  case  in  any  action. 

If,  in  such  an  action,  the  validity  of  the  will  is  satisfactorily 
shown,  the  court  must  render  final  judgment  establishing  it.*  But 
if  the  will  was  that  of  a  resident  of  the  State,  the  judgment  estab- 
lishing it  does  not  affect  the  construction  or  validity  of  any  pro- 
vision contained  therein ;  and  such  a  question,  arising  with  respect 
to  any  provision,  must  be  determined  in  the  same  or  another  action, 
or  in  a  special  proceeding,  as  if  the  will  was  executed  within 
the  State.^  This  provision  prevents  residents  from  evading  the 
laws  of  the  State  governing  the  substance  of  testamentary  dis- 
positions by  resorting  to  execution  in  a  foreign  state  or  country. 
Where  the  parties  appearing  or  duly  served  in  the  action,  include 
all  those  who  would  have  been  necessary  parties  to  a  proceeding 
for  the  probate  in  a  surrogate's  court,  the  final  judgment  establish- 
ing the  will,  must  direct  that  an  exemplified  copy  be  transmitted 
to  the  surrogate  having  jurisdiction,  and  be  recorded  in  his  office  ; 
and  that  letters  testamentary,  or  of  administration  with  the  wiU 
annexed,  be  issued  from  his  court  as  upon  a  will  duly  proved  be- 
fore him.*  A  copy  of  the  will  so  established,  or,  if  it  is  lost  or  de- 
stroyed, the  substance  thereof,  must  be  incorporated  into  the  final 
judgment,  and  the  surrogate  must  record  the  same,  and  issue  let- 
ters as  directed  in  the  judgment.' 

The  statute  further  provides,  that  the  plaintiff  is  not  entitled  to 


'  It  Is  not  requisite,  as  it  was  under  the  former  statute,  that  the  will  should 
he  "in  possession  of  a  court  or  tribunal  of  justice  in  another  country  or  State." 
See  Matter  of  Diez,  56  Barb.  591;  50  N.  Y.  88. 

2  Compare  Co.  Civ.  Proc.  §  3611.  '  3  R.  S.  67,  §§  63a,  68a. 

*  Co.  Civ.  Proc.  §  1863.  =  Co.  Civ.  Proc.  §  1863. 

'  Co.  Civ.  Proc.  §  1863.  '  Co.  Civ.  Proc.  "    "" ' 
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Buch  a  judgment  establishing  a  lost  or  destroyed  will,  unless  tlie 
will  was  in  existence  at  the  time  of  the  testator's  death,  or  was 
fraudulently  destroyed  in  his  lifetime;  and  its  provisions  are 
clearly  and  distinctly  proved  by  at  least  two  credible  witnesses,  a 
correct  copy  or  draft  being  equivalent  to  one  witness.* 

Jurisdiction  to  compel  accounting,  etc.] — As  we  shall  here- 
after have  occasion  to  remark,  any  court  of  equity  has  jurisdiction 
to  compel  executors  or  administrators,  who  are  at  law  trustees,  to 
render  an  account  of  their  proceedings,  disclosing  assets  and  the 
manner  of  the  application  thereof,  and  will  require  the  due  per- 
formance of  their  duty,^  and,  in  general,  will  entertain  a  suit  to  di- 
rect and  control  the  action  of  executors,  administrators  and  other 
trustees.'  But  it  does  not  follow  that  such  a  court  is  bound  to  ex- 
ercise the  jurisdiction.  It  may  decline  to  do  so,  where  the  powers 
of  the  surrogates'  courts  are  adequate  to  the  settlement  of  the  estate, 
and  a  clear  case  of  necessity  for  the  interposition  of  a  court  of  equity 
is  not  presented.* 

Jimsdictio?i  of  federal  courts.'] — Federal  courts  as  courts  of 
equity,  will  exercise  concurrent  jurisdiction  with  the  state  courts 
of  equity,  in  matters  relating  to  probate,  the  validity  and  construc- 
tion of  wills,  etc.,  in  a  case  between  the  proper  persons.  But  these 
courts  cannot  be  said  to  possess  the  special  jurisdiction  of  probate 
courts.     A  proceeding  in  a  probate  court  is  not  within  the  desig- 


'  Co.  Civ.  Proc.  §  1865.  As  to  the  jurisdiction  of  tlie  court  of  chancery  in 
cases  of  lost  and  destroyed  wills  before  the  R.  S.,  see  Bowen  v.  Idley,  6  Paige,  46. 
As  to  the  proof  of  the  fact  that  the  will  has  been  lost  or  destroyed,  see  Schultz 
T.  Schultz,  35  N.  y.  653.  As  to  proof  of  its  contents,  see  Grant  v.  Grant,  1 
Bandf.  Ch.  335;  Sheridan  v.  Houghton,  6  Abb.  N.  C.  334;  and  as  to  when  a  will 
is  "fraudulently  destroyed,"  within  the  statute,  see  Voorhees  v.  Voorhees,  39 
N.  T.  463;  affl'g  50  Barb.  119;  and  Timon  v.  Claffy,  45  Barb.  438.  See,  also, 
Harris  v.  Harris,  36  N.  Y.  433;  Smith  v.  "Wait,  4  Barb.  88;  Everitt  v.  Everitt, 
41  Barb.  385;  and  Chapter  VI,  post. 

'  Christy  v.  Libby,  3  Daly,  418;  5  Abb.  Pr.  N.  S.  193;  Landers  v.  Staten  Isl. 
R.  R.  Co.  53  N.  Y.  450. 

'  See  Wood  v.  Brown,  34  N,  Y.  337.  In  like  manner,  such  a  court  has  juris- 
diction of  proceedings  to  compel  a  special  guardian  appointed  to  sell  the  real  es- 
tate of  an  infant,  to  account  for  and  pay  over  moneys  received  by  him  as  such 
guardian  (Spelman  v.  Terry,  74  N.  Y.  448). 

^  Seymour  V.  Seymour,  4  Johns.  Ch.  409;  and  see  chapter  on  Accountings, 
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nation  of  cases  at  law  or  in  equity  between  parties  of  different 
States,  of  wliich  federal  courts  liave  concurrent  jurisdiction  with 
the  state  courts,  and  consequently  will  not  be  removed  to  the  fed- 
eral court,  under  the  judiciary  act  of  congress.  But  whenever  a 
controversy  in  a  suit  between  such  parties,  arises  respecting  the 
validity  or  construction  of  a  will,  or  the  enforcement  of  a  decree 
admitting  it  to  probate,  there  is  no  more  reason  why  the  federal 
courts  should  not  take  jurisdiction  of  the  case,  than  there  is  that 
they  should  not  take  jurisdiction  of  any  other  controversy  between 
the  parties.^ 

Concurrent  and  exclusive  jurisdiotion  of  surrogates  as  among 
themselves.] — Except  in  the  cases  before  mentioned,  the  surrogate's 
court  of  the  proper  county  has  exclusive  jurisdiction  to  take  proof 
of  wills  which  can  be  proved  in  this  State.^  It  may  occasionally 
iappen,  however,  that  more  than  one  surrogate  may  be  asked  to 
exercise  power  to  take  proof  of  a  will  and  grant  letters,  as  e.  g.  where 
the  deceased  is  not  an  inhabitant  of  the  State,  and  dies  out  of  it,  leav- 
ing assets  in  several  counties.  In  such  a  case  the  surrogate  of  a 
county  in  which  he  left  assets,  as  wiU  be  seen  in  the  chapter  on  Pro- 
bate, may  take  proof  of  his  wiU.  In  order  to  prevent  a  conflict  of  ju- 
risdiction, the  statute  provides,  that "  where  personal  property  of  the 
decedent  is  within,  or  comes  into,  two  or  more  counties,  under  the 
circumstances  specified  in  subdivision  third  of  the  last  section;^  or 
real  property  of  the  decedent  is  situated  in  two  or  more  counties, 
under  the  circumstances  specified  in  subdivision  fourth  of  the  last 
section  ;  *  the  surrogates'  courts  of  those  counties  have  concurrent 
jurisdiction,  exclusive  of  every  other  surrogate's  court,  to  take  the 
proof  of  the  will  and  grant  letters  testamentary  thereupon,  or  to 
grant  letters  of  administration,  as  the  case  requires.     But  where  a 


'  Per  Field,  J.,  in  Gaines  v.  Tuentes,  3  Otto,  10.  Accordingly  it  was  held  in 
that  case,  that  a  suit  in  a  state  court,  to  revoke  a  will  and  recall  the  probate  on 
the  ground  of  alleged  falsity  and  insufficiency  of  the  evidence  on  which  it  was 
granted,  and  the  incapacity  of  the  defendant  to  inherit  or  take  hy  devise  from 
the  decedent,  was  removable  to  the  federal  court,  under  the  judiciary  act  of 
1867.  And  so  an  action  to  establish  a  lost  vsdll,  brought  in  a  state  circuit  court, 
is  removable  (Southworth  v.  Adams,  33  Alb.  L.  J.  36). 

'  Burger  v.  HiU,  1  Bradf .  360. 

8  Co.  Civ.  Proc.  §  3476. 

*  Co.  Civ.  Proc.  §  3476. 
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petition  for  probate  of  a  will,  or  for  letters  of  administration,  has 
been  duly  filed  in  either  of  tbe  courts  so  possessing  concurrent  juris- 
diction, the  jurisdiction  of  that  court  excludes  that  of  the  other."  * 
The  foregoing  section  must  be  read  in  connection  with  another 
kindred  provision  of  the  code,  to  the  effect  that  "  jurisdiction, 
once  duly  exercised  over  any  matter  by  a  surrogate's  court,  ex- 
cludes the  subsequent  exercise  of  jurisdiction  by  another  surro- 
gate's court  over  the  same  matter,  and  all  its  incidents,  except  as 
otherwise  specially  prescribed  by  law.  Where  a  guardian  has  been 
duly  appointed  by,  or  letters  testamentary  or  of  administration 
have  been  duly  issued  from,  or  any  other  special  proceeding  has 
been  duly  commenced  in,  a  surrogate's  court  having  jurisdiction, 
all  further  proceedings,  to  be  taken  in  a  surrogate's  court,  with  re- 
spect to  the  same  estate  or  matter,  must  be  taken  in  the  same 
court."  ^ 


ARTICLE  FIFTH. 

DEPOSrr  AND   CUSTODY   OF   WILLS. 

It  is  not  necessary  that  a  will  which  it  is  desired  to  prove 
should  be  produced  from  any  special  custody  or  have  been  depos- 

'  Co.  Civ.  Proc.  §  3477.  See  Weatherhead  v.  Waldron,  52  How.  Pr.  2^1.  In 
that  case  the  will  of  deceased  had  been  presented  for  probate  to  the  surrogate  of 
New  York  county,  who,  by  the  issuance  and  service  of  citation  upon  one  of  the 
interested  parties,  had  acquired  jurisdiction  to  try  the  question  of  the  residence 
of  the  deceased.  Afterward,  a  certain  other  paper,  purporting  to  be  the  last 
will  and  testament  of  deceased,  was  presented  for  probate  to  the  surrogate  of 
Saratoga  county,  who  thereupon  issued  citation  to  the  heirs  at  law  and  next  of 
kin  of  deceased,  and  on  the  return  day,  upon  objection  being  made  to  his  juris- 
diction, on  the  ground,  among  others,  that  deceased  was,  at  the  time  of  his 
death,  a  resident  of  the  county  of  New  York,  which  objection  was  overruled  by 
said  surrogate,  he  proceeded  to  try  the  question  of  the  residence  of  deceased; 
whereupon  a  writ  of  prohibition  was  issued  out  of  the  supreme  court,  prohibit- 
ing the  latter  surrogate  from  proceeding  in  the  matter  of  the  probate  of  the  will. 
On  demurrer  to  the  return  it  was  held,  that  the  return  to  the  writ  of  prohibition 
was  insufficient,  unless  it  contained  a  positive  allegation  that  the  deceased  re- 
sided in  Saratoga  county  at  the  time  of  his  death. 

'  Co.  Civ.  Proc.  §  2475.  See  Matter  of  Harvey,  3  Redf.  214;  People  v. 
Wamsley,  15  Abb.  823.  The  surrogate's  jurisdiction  is  not  defeated  by  the 
death  of  a  party  litigant  (Brick  v.  Brick,  66  N.  Y.  144;  Van  Alen  v.  Hewlns  5 
Hun,  44). 
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ited  by  the  testator  in  any  particular  place.     Provision  has  been 
made  by  the  statute,  however,  for  the  deposit,  by  a  testator,  of  a 
will  made  by  him  and  for  its  custody  in  the  possession  of  certain 
public  officers.     By  the  statute,  every  county  clerk  and  surrogate, 
and  the  register  of  deeds  iu  the  city  and  county  of  JSTew  York 
(upon  payment  of  fees),  is  required  to  receive  and  deposit  in  his 
office  any  last  will  or  testament  which  any  person  may  deliver  to 
him  for  that  purpose,  and  to  give  a  written  receipt  therefor  to  the 
person  depositing  the  same.''     The  fee  of  a  county  clerk  or  reg- 
ister, upon  such  a  deposit,  is  six  cents.^  A  surrogate  is  not  entitled 
to  any  fee.'     Such  will  must  be  inclosed  in  a  sealed  wrapper,  so 
that   the   contents   thereof   cannot  be  read,  and  have  indorsed 
thereon  the  name  of  the  testator,  his  place  of  residence,  and  the 
day,  month  and  year  when  dehvered ;   and  must  not,  on  any  pre- 
text whatever,  be  opened,  read  or  examined,  until  delivered  to  a 
person  entitled  to  the  same,  as  directed  by  the  statute.*  It  is  usual 
to  indorse  upon  the  wrapper  the  name  of  the  executor  designated 
in  the  will.     The  statute  directs  that  a  will  so  deposited  shaU  be 
delivered  only — 

"  1.  To  the  testator  in  person  ;  or, 

"  2.  Upon  his  written  order,  duly  proved  by  the  oath  of  a  sub- 
scribing witness ;  or, 

"  3.  After  his  death,  to  the  persons  named  in  the  indorsement 
on  the  wrapper  of  such  will,  if  any  such  indorsement  be  made 
thereon;  or, 

"  4.  If  there  be  no  such  indorsement,  and  if  the  same  shall 
have  been  deposited  with  any  other  officer  than  a  surrogate,  then 
to  the  surrogate  of  the  county."  ^ 

If  such  a  will  has  been  deposited  with  a  surrogate,  or  been  de- 
livered to  him  in  accordance  with  any  of  the  provisions  of  §  69 
(above),  then  upon  the  death  of  the  testator  the  surrogate  is 
required  to  publicly  open  and  examine  it,  and  make  known 
its  contents  and  file  it  in  his  office  there  to  remain,  until  it 
has  been  duly  proved,  if  capable  of  proof,  and  then  to  be  deliv- 
ered to  the  person  entitled  to  the  custody  thereof;  or  until  re- 


1  2  R.  S.  404,  §  67;  3  B.  S.  Sth  ed.  688. 

'  Co.  Civ.  Proc.  §  3304,  paragraph  19th;  §  3306.  '  W.  §  2567. 

^  2  R  S.  405,  §  68.  '2  R-  S.  405,  §  69. 
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quired  by  the  authority  of  some  competent  court  to  produce  it 
in  such  court.^ 

In  the  surrogate's  ofSce  of  'New  York  county,  the  administra- 
tion clerk  is  furnished  with  the  names  of  persons  whose  wills  are 
on  deposit,  in  order  to  prevent  the  granting  of  letters  of  adminis- 
tration upon  their  estates.  In  practice,  it  is  found  that  testators 
seldom  avail  themselves  of  the  provisions  of  the  statute,  and  wiUs 
are  generally  found  in  the  possession  of  the  executors  or  at- 
torneys of  the  deceased,  or  among  his  private  papers. 


ARTICLE  SIXTH. 

DEPOSIT   OF   MONEYS    AND    SECtJEniES. 

In  certain  proceedings,  the  statute  requires  the  payment  of 
money  into  the  surrogate's  court,  or  the  deposit  of  a  security, 
for  the  payment  of  money,  with  him.  The  code  provides,  that 
in  such  case  (§  253T)  the  same  must  be  paid  to  or  deposited 
with  the  county  treasurer  of  the  county,  to  the  credit  of  the 
fund,  or  of  the  estate,  or  of  the  special  proceeding ;  unless  the 
surrogate  specially  directs  the  payment  or  deposit  to  be  made  to 
or  with  himself,  or  the  clerk  of  the  surrogate's  court.  Where 
the  surrogate  or  the  clerk  of  the  surrogate's  court  so  receives 
money  or  a  security,  he  must,  within  four  days  thereafter,  pay 
the  money  to,  or  deposit  the  security  with,  the  county  treasurer 
of  the  county;  unless  the  statute  contains  special  directions  for 
another  disposition  thereof.  Each  security,  so  deposited  with  the 
county  treasurer,  must  be  held  and  disposed  of  by  him,  subject 
to  the  direction  of  the  surrogate's  court;  except  that  he  must, 
unless  otherwise  so  directed,  collect  the  principal  and  interest  se- 
cured thereby.  All  money  collected  by,  or  paid  to  the  county 
treasurer,  as  prescribed  in  this  section,  must  be  held,  managed, 
invested,  and  disposed  of  by  him,  in  like  manner  as  money  paid 
into  the  supreme  comi;  in  an  action  pending  therein.  The  regu- 
lations contained  in  the  general  rules  of  practice,  as  specified  in 


'  3  R.  S.  405,  §  70. 
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section  744  of  the  code,  and  the  provisions  of  title  third  of  chap- 
ter eight  of  the  code,  apply  to  money  paid  to  and  securities  depos- 
ited with  the  county  treasurer,  except  that  the  surrogate's  court 
exercises,  with  respect  thereto,  or  with  respect  to  a  security,  in 
which  any  of  the  money  has  been  invested,  or  upon  which  it  has 
been  loaned,  the  power  and  authority  conferred  upon  the  supreme 
court  by  section  1i1  of  the  code. 


CHAPTEE  III. 

COMMENCEMENT   OF   PROCEEDINaS ;    APPEARANCES,    PLEAD- 
INGS, ETC. 

Aet.  1. — Commencement  of  proceedings,  including  service  of  process. 
2. — Appearances,  pleadings,  etc. 


ARTICLE  FIRST. 

COMMENCEMENT   OF   PEOCEEDINGS,   mCLTJDING   SEEVICE   OF   PE0CES8. 

Nature  of  proceedings.'] — All  proceedings  in  a  surrogate's 
court  are  special  proceedings,  as  distinguislied  from  actions.  It  is 
true  that  the  essential  difference  between  an  action  and  a  special 
proceeding  is  nowhere  clearly  defined;^  but,  under  the  present 
code,  there  are  separate  and  uniform  rules  with  respect  to  the 
initial  process,  which,  in  the  case  of  an  action,  is  always,'*  and,  in 
the  case  of  a  special  proceeding,  is  never  a  summons. 

Commencement  of  special  proceeding.] — It  has  been  seen  that 
the  surrogate  has  power  to  issue  citations  to  parties,  and,  in  a  case 
prescribed  by  law,  to  compel  the  attendance  of  a  party .^  Accord- 
ing to  the  former  practice,  the  original  process,  issuing  from  a 
surrogate's  court,  whereby  a  special  proceeding  was  commenced, 
varied  in  different  cases,  being  either  (1)  a  citation,  or  (2)  an  order 
to  show  cause,  or  (3)  a  summons ;  ^  while,  under  the  present  stat- 


■  Co.  Civ.  Proc.  §§  3333,  3334  And  see  People  v.  Co.  Judge  of  Rensselaer, 
13How.  Pr.  398;  People  v.  Colborne,  30  How.  Pr.  378;  People  v.  Lewis,  38 
How.  Pr.  159;  Belknap  v.  Waters,  11  N.  T.  477.  Apparently,  the  only  line  of 
demarcation  established  by  the  sections  cited  is  that  an  action  is  ordinary,  while 
a  special  proceeding  is  not.  But  even  if  it  be  conceded  that  the  latter  is  essen- 
tially an  extraordinary  prosecution,  the  distinction  between  "ordinary"  and 
"  extraordinary  "  remains  undetermined. 

'  Co.  Civ.  Proc.  §§  416,  3876.  '  Co.  Civ.  Proc.  §  3481,  subd.  1. 

*  The  process  of  summons  was,  before  the  code,  designated  in  the  statute  as 
the  proper  process  in  two  proceedings  only,  to  wit:  the  compelling  the  return  of 
an  inventory  (3  R.  S.  85),  and  the  compelling  of  an  executor  to  appear  and  qual- 
ify (3  R.  S.  70).    A  citation  is  now  the  proper  process.    A  citation  was  the  ap- 
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lite,  it  is  unif  ormly  a  citation.  The  code  provides,  that  "  except 
in  a  case  where  it  is  otherwise  specially  prescribed  by  law,  a  special 
proceeding  in  a  surrogate's  court  must  be  commenced  by  the  serv- 
ice of  a  citation."  ^  The  foregoing  exception  does  not,  apparently, 
imply  that  there  are  cases  in  which  process  other  than  a  citation 
may  now  be  employed  for  the  commencement  of  an  original  pro- 
ceeding in  a  surrogate's  court,  but  seems  rather  to  refer  to  other 
clauses  of  the  code,  to  the  effect  that  the  presentation  of  a  peti- 
tion for  the  citation  is  a  commencement  of  the  proceeding  for  the 
purpose  of  giving  to  the  court  jurisdiction  to  do  any  act  which 
may  be  done  before  actual  service  of  the  citation,  e.  g.,  to  direct 
service  thereof  in  a  particular  manner,^  or  for  the  purpose  of 
applying  the  statute  of  limitations ; '  and  that  an  appearance  may 
be  a  waiver  of  service.* 

Commencement,  within  purviezo  of  statute  of  limitations.]^ — 
The  presentation  of  a  petition  to  a  surrogate's  court,  instead  of 
the  issuing  of  a  citation  pursuant  to  its  prayer,  is  deemed  the 
commencement  of  the  special  proceeding,  within  the  meaning  of 
the  provisions  of  the  code,  which  limit  the  time  for  the  commence- 
ment thereof ;  but  only  in  case  the  citation  is,  within  sixty  days 
after  the  presentation,  served  personally  within  the  State,  upon 
the  adverse  party,  or  upon  one  of  two  or  more  adverse  parties, 
who  are  jointly  liable  or  otherwise  united  in  interest ;  or,  within 
the  same  time,  the  first  publication  thereof  is  made,  pursuant  to  an 
order  granted  by  the  surrogate  for  that  purpose.^ 

Petition,  a  preliminary  to  citation.] — The  citation  is  "  issued 
upon  the  presentation  of  a  petition."  ^    But  it  is  not  necessary,  in 


propriate  process  to  compel  the  appearance  of  parties  on  an  application  for 
probate,  or  for  letters  of  administration,  or  to  compel  executors,  administrators 
or  guardians  to  account,  and  other  similar  proceedings.  The  parties  being  once 
before  the  court  in  such  proceedings,  they  were,  of  course,  always  subject  to  the 
call  of  the  court  by  order  to  show  cause.  A  proceeding  to  compel  the  perform- 
ance of  a  duty  by  an  executor,  etc.,  or  to  enjoin  the  executor,  etc.,  in  a  given 
case,  was  usually  commenced  by  an  order  to  show  cause. 

'  Co.  Civ.  Proc.  §  2516;  and  see  Id.  §  416.  '  Co.  Civ.  Proc.  §  3516. 

«  Co.  Civ.  Proc.  §  2517;  and  see  Id.  §  399. 

*  Co.  Civ.  Proc.  §§  424,  353S.  And  see  Mr.  Commissioner  Throop's  note  to 
§  2516, 

'  Co.  Civ.  Proc.  §  2517;  and  compare  Id.  §  399,  which  prescribes  an  analogous 
rule  in  respect  to  a  civil  action. 

«  Co.  Civ.  Proc.  §  8516. 
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every  case,  that  the  petition  should  be  in  writing.  To  obtain  a 
citation  for  some  purposes,  e.  g.,  to  prove  a  will,  a  written  peti- 
tion must  be  presented  to  the  surrogate,  setting  forth  the  facts, 
and  praying  for  the  issuing  of  a  citation,  etc.^  The  former  stat- 
utes were,  in  many  instances,  entirely  silent  upon  the  question  of 
writing,  and,  where  such  was  the  ease,  a  written  petition  was  not 
necessary  to  give  the  surrogate  jurisdiction.^  The  surrogate,  how- 
ever, always  had  a  right  to  require  the  application  to  be  presented 
to  him  in  writing,  and  veriiied ;  ^  and  this  right  is  now  expressly 
confirmed  by  statute,  as  mentioned  in  the  next  article. 

Issuing  of  the  citation.] — It  was  formerly  the  rule,  theoret- 
ically at  least,  to  issue  the  citation  only  upon  an  order  of  the  sur- 
rogate regularly  entered  in  the  proceeding,  upon  an  application 
made.  In  practice,  however,  this  order  was  not  a  necessary  pre- 
requisite to  the  issuing  of  process ;  and  if  the  application  of  a 
party  for  a  citation  was  favorably  entertained,  the  surrogate 
issued  the  citation  at  once,  the  order  therefor  being  entered  after- 
wards in  a  book  kept  for  that  purpose.  As  the  citation  is  itself  a 
mandate  of  the  surrogate's  court,  the  utility  of  a  rule  requiring 
another  mandate  *  to  be  granted,  as  a  condition  of  the  issuing  of 
the  former,  may  be  doubted,  and  its  discontinuance  imder  the 
present  code  be  anticipated. 

Form  and  contents  of  citation.] — Except  as  hereinafter  men- 
tioned, the  statute  does  not  require  that  a  citation  should  be  in  any 
particular  form.  It  is  subject  to  the  general  provisions  of  the 
code,  requiring  writs  and  process  to  run  in  the  name  of  the  people 
of  the  State,  to  be  in  the  English  language,  etc.,  and  regulating 
the  testing,  sealing  and  subscription  or  indorsement  thereof.^  It 
must  be  made  returnable  before  the  surrogate  from  whose  court  it 
was  issued,^  "upon  a  day  certain,  designated  therein,  not  more 
than  four  months  after  the  date  thereof ;  and  must  specify  whose 
estate  or  what  subject-matter  is  in  question.  The  names  of  aU  the 
persons  to  be  cited,  as  far  as  they  can  be  ascertained,  must  be  con- 
tained in  the  citation.     Where  the  name,  or  part  of  the  name,  of 


'  Co.  Civ.  Proc.  §  2614.  »  See  Smith  v.  Remington,  42  Barb.  75. 

2  Foster  v.  Wilber,  1  Paige,  537;  see  Bolton  v.  Jacks,  6  Robt.  166. 

■*  See  definition,  Co.  Civ.  Proc.  §  3343,  subd.  2. 

'  Co.  Civ.  Proc.  §§  22-24.  «  Co.  Civ.  Proc.  §12515. 
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eitlier  of  them  cannot  be  ascertained,  that  fact  must  be  stated  in 
the  citation."  ^  It  is  issued  under  the  seal  of  the  court,  and  sub- 
scribed or  witnessed  by  the  surrogate  or  his  clerk.  The  contents 
of  the  citation  vary  in  accordance  with  the  proceeding  in  which  it 
is  employed.  In  some  cases,  as  in  the  case  of  a  citation  to  attend 
the  probate  of  a  will,^  the  statute  requires  various  facts  to  be 
stated  in  the  citation,  and  in  other  cases  it  is  silent  on  the  subject. 
For  information  on  this  head,  the  various  proceedings  must  be 
consulted,  and  the  forms  in  the  appendix.  But,  in  general,  in 
addition  to  the  mandatory  clause,  the  citation  need  contain  nothing 
more  than  the  names  of  the  parties  cited,  a  statement  of  the  time 
and  place  of  appearance,  and  a  general  reference  to  the  nature  of 
the  proceedings.  It  may,  however,  obviously  happen  that  the 
name  of  a  person  entitled  to  be  cited  is  unknown  to  the  prosecut- 
ing party. 

Citation  to  class,  where  names  are  unhwwn.] — To  meet  the 
requirements  of  such  a  case,  the  statute  provides  that  "  where  per- 
sons to  be  cited  constitute  a  class,  the  petitioner  must  set  forth,  in 
an  affidavit,  the  name  of  each  of  them,  unless  the  name,  or  part  of 
the  name,  of  one  or  more  of  them  cannot,  after  diligent  inquiry, 
be  ascertaiued  by  him ;  in  which  case,  that  fact  must  be  set  forth, 
and  the  surrogate  must,  thereupon,  inquire  into  the  matter.  For 
the  purpose  of  the  inquiry,  he  may,  in  his  discretion,  issue  a  sub- 
poena, requiring  any  person  to  attend  before  him  to  testify  respect- 
ing the  matter.  If  he  is  satisfied,  upon  the  allegations  of  the 
petitioner,  or  after  making  the  inquiry,  that  the  name  of  one  or 
more  of  the  persons  to  be  cited,  cannot  be  ascertained  with  reason- 
able diligence,  the  citation  may  be  directed  to  that  person  or  those 
persons,  by  a  general  designation,  showing  his,  her,  or  their  connec- 
tion with  the  decedent,  or  interest  in  the  property  or  matter  in 
question ;  or  otherwise  sufficiently  identifying  the  person  or  per- 
sons intended.  A  citation,  thus  directed,  has  the  same  force  and 
effect,  as  if  it  was  directed  to  the  person  or  persons  intended,  by 
their  names ;  and  where  the  person  or  persons  so  intended  are  duly 
cited,  in  any  manner  prescribed  by  law,  the  decree  binds  them,  as 
if  they  were  named  therein.  A  petition,  duly  verified,  is  deemed 
an  affidavit  within  the  meaning  of  this  section."  ' 


'  Co.  Civ.  Proc.  §  2519.  '  Co.  Civ.  Proc.  §  2616. 

»  Co.  Civ.  Proc.  §  2518.    See  chapter  on  Parties,  post. 
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Service  of  citation,  in  general.'] — The  present  code  lays  down 
explicit  rules  with  respect  to  the  mode  of  service  of  citations  issu- 
ing out  of  a  surrogate's  court,  and  confers  upon  Mm  ample  power 
analogous  to  that  possessed  by  a  judge  of  a  court  of  record,  in  re- 
spect to  the  service  of  a  summons,  to  order  what  is  generally  known 
as  substituted  service  in  case  of  evasion,  as  well  as  service  by 
publication  or  without  the  State,  and  additional  service  in  the  case 
of  persons  laboring  under  certain  disabilities.'' 

Personal  service,  within  the  State.] — "  Except  where  special 
provision  is  otherwise  made  by  law,  service  of  a  citation,  within  the 
State  must  be  made  upon  an  adult  person,  or  an  infant  of  the  age 
of  fourteen  years  or  upwards,  by  delivering  a  copy  thereof  to  the 
person  to  be  served,  or  by  leaving  a  copy  at  his  residence,  or  the 
place  where  he  sojourns,  with  a  person  of  suitable  age  and  discre- 
tion, under  such  circumstances  that  the  surrogate  has  good  reason 
to  believe  that  the  copy  came  to  his  knowledge,  in  time  for  him^to 


'  In  New  York  county  the  surrogate  has  promulgated  the  following  rules  re- 
lating to  the  mode  and  proof  of  service  of  mandates  : 

"The  requisite  proof  to  entitle  a  motion  or  proceeding  to  be  entered  upon 
the  motion  calendar  shall  be  furnished  to  the  clerk  of  this  court,  of  the  service 
of  aU  orders,  citations,  summons  and  other  papers,  on  which  motion  or  applica- 
tion shall  be  made  at  or  before  1  o'clock  on  Saturday  of  each  week,  for  the  Mon- 
day calendar,  and  on  Wednesday  for  the  Thursday  calendar,  and  on  Monday  for 
the  Tuesday  calendar;  and  no  case  will  be  placed  on  said  calendar  where  such 
proof  of  service  shall  not  be  so  furnished,  except  on  consent  of  the  parties,  or  on 
motion,  after  the  first  calling  of  the  calendar."    Rule  II,  Sept.  1,  1880. 

"No  mandate  issued  out  of  this  court  shall  be  deemed  duly  served,  unless 
copies  of  the  petition  or  other  paper  or  papers  upon  which  they  shall  be  issued, 
and  upon  which  relief  is  sought,  shall  be  served  with  them,  except  the  following : 

"1.  Citation  to  attend  probate. 

"  3.  Citation  on  allegations  to  contest  wills. 

"  3.  Citation  on  application  for  administration. 

"  4.  Citation  on  final  accounting. 

"  5.  Citation  to  temporary  administrator  to  account. 

"  6.  Citation  for  administrator  to  give  new  sureties  in  place  of  sureties  who 
apply  to  be  released. 

"  7.  Citation  to  temporary  administrator  to  make  deposit. 

"  8.  Citation  on  summons  to  executor  to  appear  and  qualify. 

"  9.  Citation  to  the  executor  or  administrator  to  file  inventory. 

"  10.  Order  to  show  cause  against  sale,  etc.,  of  real  estate. 

"  11.  Why  an  account  shall  not  be  made  on  surrogate's  motion.''  Rule  m, 
Sept.  1,  1880. 
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attend  at  the  return  day.  A  citation  must  be  so  served,  if  within 
the  county  of  the  surrogate,  or  an  adjoining  county,  at  least  eight 
days  before  the  return  day  thereof ;  if  in  any  other  county,  at  least 
fifteen  days  before  the  return  day ;  unless,  iu  either  case,  the  per- 
son served,  being  an  adult,  and  not  incompetent,  assents  in  writing 
to  a  service  within  a  shorter  time.  Any  person,  although  a  party 
to  the  special  proceeding,  may  serve  a  citation."  ^ 

Substituted  service.] — "Where  it  appears,  by  affidavit,  to  the 
satisfaction  of  the  surrogate  from  whose  court  a  citation  issued, 
that  proper  and  diligent  effort  has  been  made  to  serve  it  person- 
ally, within  the  State,  upon  a  resideiit  of  the  State,  and  that  the 
person  to  be  served  cannot  be  found,  or,  if  found,  that  he  evades 
service  so  that  it  cannot  be  made,  the  surrogate  may  make  an  or. 
der  directing  that  service  thereof  be  made  as  in  the  case  of  substi- 
tuted service  of  a  summons,  in  an  action  in  a  court  of  record.^ 

Service  hy  publication  or  without  the  State.] — The  code  pro- 
vides that  "the  surrogate  from  whose  court  a  citation  is  issued, 
may  make  an  order,  directing  the  service  thereof  without  the  State, 
or  by  publication,  in  either  of  the  following  cases  : 

"  1.  "Where  it  is  to  be  served  upon  a  foreign  corporation;  or 
upon  a  person  who  is  not  a  resident  of  the  State. 

"  2.  "Where  the  person  to  be  served,  being  a  resident  of  the 
State,  has  departed  therefrom,  with  the  intent  fo  defraud  his  cred- 
itors, or  to  avoid  the  service  of  process. 

"3.  "Where  the  person  to  be  served,  being  a  resident  of  the 
State,  has  been  continuously  without  the  United  States,  for  such  a 
length  of  time,  and  under  such  circujnstances,  that  an  order  for 
the  service  upon  him  without  the  State,  or  by  publication,  of  a 
summons  issued  from  the  supreme  court,  might  be  made  by  a 
judge. 

■"4.  "Where  the  person  to  be  served  is  a  resident  of  the  State, 
or  a  domestic  corporation,  and  an  attempt  was  made  to  serve  a 
citation,  issued  from  the  same  surrogate's  court,  upon  the  preseiita- 
tion  of  the  same  petition,  before  the  expiration  of  the  limitation 


'  Co.  Civ.  Proc.  §  3530.     See  Wetmore  v.  Parker,  53  N.  Y.  450;  affl'g  7  Lans. 
131;  Kellett  v.  Eatbbun,  4  Paige,  103;  Board  v.  Board,  4  Abb.  Pr.  395. 

'  Co.  Civ.  Proc.  §  3531.     For  the  provisions  of  the  code  as  to  substituted 
service  of  summons  in  an  action,  see  Co.  Civ.  Proc.  §§  436,  437. 
6 
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applicable  to  the  enforcement  of  the  claim  set  forth  in  the  peti- 
tion, as  fixed  in  chapter  fourth  of  this  act ;  and  the  limitation 
would  have  expired,  within  sixty  days  next  preceding  the  applicar 
tion  for  the  order,  if  the  time  had  not  been  extended  by  the  at- 
tempt to  serve  the  citation."  ^ 

Service,  where  residence  or  ^person  un^novjn.] — The  surrogate 
may  also  make  an  order,  directing  the  service  of  a  citation  without 
the  State,  or  by  publication,  in  either  of  the  following  cases : 

1.  Upon  a  party  to  whom  a  citation  is  directed,  either  by  his 
full  name  or  part  of  his  name,  where  the  surrogate  is  satisfied,  by 
affidavit,  that  the  residence  of  that  party  cannot,  after  diligent  in- 
quiry, be  ascertained  by  the  petitioner. 

2.  Upon  one  or  more  unknown  creditors,  next  of  kin,  lega- 
tees, heirs,  devisees,  or  other  persons  included  in  a  class  to  whom 
a  citation  has  been  directed,  designating  them  by  a  general  descrip- 
tion, as  prescribed  ia  section  2518  of  the  code.^ 

Contents  of  order  for  publication,  etc.] — Where  an  order  di- 
recting the  service  of  a  citation  without  the  State,  or  by  publica- 
tion, is  made,  the  party  applying  therefor  must  produce  proof,  by 
affidavit  or  otherwise,  to  the  satisfaction  of  the  surrogate,  that  the 
case  is  one  of  those  specified  in  sections  2522  and  2523  of  the  code. 
The  order  must  direct  that  service  of  the  citation,  upon  the  person 
named  or  described  in  the  order,  be  made  by  publication  of  the 
citation  in  two  newspapers  for  a  specified  time,  which  the  surro- 
gate deems  reasonable,  not  less  than  once  in  each  of  six  successive 
weeks ;  or,  at  the  option  of  the  petitioner,  by  delivering  a  copy 
of  the  citation,  without  the  State,  to  each  person  so  named  or  de- 
scribed, in  person,  or,  if  the  service  is  made  upon  a  corporation, 
to  an  oflBcer  thereof,  specified  in  section  431  or  432  of  the  code. 
It  must  also  contain  either  a  direction  that,  on  or  before  the  day 

'  Co.  Civ.  Proc.  §  2533.  Compare  Id.  §  438,  relating  to  service  of  a  summons 
issuing  out  of  a  court  of  record.  See  Stevens  v.  Stevens,  3  Redf.  365,  as  to  the 
power  of  the  court  before  the  present  code  to  order  publication  independently  of 
statute. 

'  Co.  Civ.  Proc.  §  3533.  See  page  79,  ante,  for  the  provision  of  §  3518,  re- 
ferred to.  It  will  be  observed  that  the  latter  provision  relates  exclusively  to  un- 
known names;  but  this  subdivision  (3)  treats  of  unknown  persona.  The  cases 
are  entirely  distinct.  See  Sandford  v.  White,  56  N.  Y.  359;  and  Co.  Civ.  Proc. 
§451. 
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of  the  first  publication,  tlie  petitioner  deposit,  in  a  specified  post- 
ofiice,  one  or  more  copies  of  the  citation  and  order,  each  contained 
in  a  securely  closed  post-paid  wrapper,  directed  to  the  person  to  be 
served,  at  a  place  specified  in  the  order ;  or  a  statement  that  the 
surrogate,  being  satisfied  by  the  affidavits  upon  which  the  order 
was  granted,  that  the  petitioner  cannot,  with  reasonable  diligence, 
ascertain  a  place  or  places  where  the  person  to  be  served  would 
probably  receive  matter  transmitted  through  the  post-office,  dis- 
penses with  the  deposit  of  any  papers  therein.' 

Delivery  or  deposit  of  copy  of  cUation.] — Where  service  is 
made  by  delivering  a  copy  of  the  citation  without  the  State,  pursu- 
ant to  an  order  permitting  service  without  the  State,  or  by  publica- 
tion, it  must  be  made,  if  within  the  United  States,  at  least  thirty 
days,  if  without  the  United  States,  at  least  forty  days,  before  the 
return  day  of  the  citation.  Where  it  is  made  by  publication,  and 
deposit  of  the  papers  in  the  post-office  is  not  dispensed  with,  the  req- 
uisite copy  or  copies  of  the  citation  must  be  deposited  in  the 
post-office,  at  least  thirty  days  before  the  return  day  of  the  citation, 
if  they  are  directed  to  a  place  within  the  United  States ;  if  to  a 
place  without  the  United  States,  at  least  forty  days  before  the  re- 
turn day  thereof.  Proof  of  publication,  deposit,  or  delivery  may 
be  made  as  prescribed  by  the  code,  in  respect  to  a  summons.* 

Service  upon  corporations,  infants  and  other  incompetents. '\ — 
Service  of  a  citation  must  be  made  upon  an  infant  under  the  age 
of  fourteen  years,  a  person  judicially  declared  to  be  incompe- 
tent to  manage  his  affairs  by  reason  of  lunacy,  idiocy,  or  habitual 
drunkenness,  or  a  corporation,  in  the  manner  prescribed  for  per- 
sonal service  of  a  summons  upon  such  a  person,  or  upon  a  corpo- 
ration.' 

'  Co.  Civ.  Proc.  §  3534.  Corresponds  to  section  440  of  the  code,  relating  to  a 
like  order  in  respect  to  publication,  etc.,  of  a  summons. 

=  Co.  Civ.  Proc.  §  3535;  and  see  Id.  §  444. 

'  Co.  Civ.  Proc.  §  3536.  See  as  to  mode  of  serving  summons  in  such  cases, 
§§  436,  431,  433  of  Co.  Civ.  Proc. 

The  code,  by  §  3537,  also  provides,  that  where  a  person,  cited  or  to  be  cited, 
is  an  infant  of  the  age  of  fourteen  years  or  upwards,  or  where  the  surrogate  has, 
in  his  opinion,  reasonable  grounds  to  believe  that  a  person,  cited  or  to  be  cited, 
is  an  habitual  drunkard,  or  for  any  cause  mentally  incapable  adequately  to  pro- 
tect Ms  rights,  although  not  judicially  declared  to  be  incompetent  to  manage  his 
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Publication  of  citatiov  .]—Wh.ere  the  statute,  or  an  order  of 
the  surrogate,  directs  the  publication  of  a  citation,  notice,  or  other 
paper,  or  the  service  thereof  by  publication,  the  publication  must 
be  made  in  a  newspaper  published  in  the  county.  "  The  surrogate 
may,  also,  in  his  discretion,  direct  the  ptiblication  thereof  in  any 
other  newspaper  published  in  the  same  or  another  county,  as  he 
deems  proper,  for  the  purpose  of  giving  notice  to  the  persons  in- 
tended to  be  served  or  notified.  If  no  newspaper  is  published  in 
the  county,  the  citation,  notice,  or  other  paper,  must  be  published  in 
the  newspaper  printed  at  Albany,  in  which  legal  notices  are  re- 
quired by  law  to  be  published."  ^ 

In  cases  originating  in  ISTew  York  or  Kings  county,  and  also 
where  a  non-resident  of  the  State  is  to  be  notified,  the  code  pro- 
vides for  an  additional  publication,  as  follows : 

"In  either  of  the  following  cases,  a  citation,  notice,  or  other 
paper,  directed  to  be  published  by  a  provision  of  this  chapter,  or 
by  an  order  made  pursuant  to  such  a  provision,  must,  in  addition 
to  the  publication  thereof,  made  as  prescribed  in  the  last  section, 
be  published  in  the  newspaper  printed  at  Albany,  in  which  legal 
notices  are  required  by  law  to  be  published : 

"  1.  Where  the  special  proceeding  is  instituted  in  the  surrogate's 
court  of  the  county  of  IS'ew  York,  or  of  the  county  of  Kings,  or 
the  order  for  publication  is  made  by  the  surrogate  of  either  of 
those  counties. 

"  2.  Where  the  special  proceeding  relates  to  the  estate  of  a  de- 


affairs,  the  surrogate  may,  in  his  discretion,  with  or  without  an  application 
therefor,  and  in  the  interest  of  that  person,  make  an  order  requiring  that  a  copy 
of  the  citation  he  delivered,  in  behalf  of  that  person,  to  a  person  designated  in 
the  order;  and  that  service  of  the  citation  shall  not  be  4eemed  complete  until 
such  delivery.  "VVTiere  the  person,  cited  or  to  be  cited,  is  an  infant  under  the 
age  of  fourteen  years,  or  a  person  judicially  declared  to  be  incompetent  to  man- 
age his  affairs,  by  reason  of  lunacy,  idiocy,  or  habitual  drunkenness,  and  the 
surrogate  has  reasonable  ground  to  believe  that  the  interest  of  the  person,  to 
whom  a  copy  of  the  citation  was  delivered,  in  behalf  of  the  infant  or  incompe- 
tent person,  is  adverse  to  that  of  the  infant  or  incompetent  person,  or  that,  for 
any  reason,  he  is  not  a  fit  person  to  protect  the  latter's  rights,  the  suiTogate  may 
likewise  make  such  an  order;  and  as  a  part  thereof,  or  by  a  separate  order,  made 
in  like  manner  at  any  stage  of  the  proceedings,  he  may  appoint  a  special  guardian 
ad  litem  to  conduct  the  proceedings  in  behalf  of  the  incompetent  person,  to  the 
exclusion  of  the  committee,  and  with  the  same  powers,  and  subject  to  the  same 
liabilities,  as  a  committee  of  the  property. 
1  Co.  Civ.  Proc.  §  3535. 
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cedent,  and  the  order  directs  tlie  additional  publication  therein. 
Sucli  a  direction  may  be  given,  in  the  discretion  of  the  surrogate, 
where  the  person  upon  whom  the  service  is  to  be  made,  or  to  whom 
notice  is  to  be  given,  is  not  a  resident  of  the  State.  But  where 
it  affirmatively  appears,  from  the  papers  upon  which  the  order  is 
granted,  or  from  the  papers  then  on  file  in  the  surrogate's  court, 
relating  to  the  same  estate,  that  the  property  of  the  decedent,  or, 
if  the  special  proceeding  relates  to  a  portion  only  of  the  property, 
that  the  portion  to  which  it  relates,  does  not  exceed  two  thousand 
dollars  in  value,  the  order  may,  in  the  discretion  of  the  surrogate, 
direct  the  publication  required  by  this  section  to  be  made  gratui- 
tously ;  in  which  case,  that  newspaper*  must  make  the  publication 
without  charge."  ^ 

Proof  of  service  of  citation,  etc.] — The  same  proof  is  required 
of  service  of  a  citation,  or  a  subpoena,  issued  from  a  surrogate's 
court,  as  of  service  of  a  summons  issued  out  of  the  supreme  court. 
In  every  other  case,  proof  of  service  must  be  made  by  affidavit ; 
or,  where  the  person  served  is  of  full  age  and  not  incompetent,  by 
a  written  admission  signed  by  him,  accompanied  with  proof,  by 
affidavit  or  otherwise,  of  the  genuineness  of  his  signature.^ 


ARTICLE  SECOND. 


Meiurn  of  citation,  appearances,  etc.] — On  or  before  the  return 
day  named  in  the  citation,  the  original,  with  proof  of  service, 
should  be  filed  with  the  surrogate.  It  is  in  only  a  limited  number 
of  cases  that  the  petitioner  will  be  granted  the  relief  sought  on  the 
mere  failure  of  the  party  cited  to  appear.  Notwithstanding  the 
non-appearance  of  the  party  cited,  the  surrogate  may,  and  in  some 
cases  must,  require  proof,  other  than  the  petition,  before  granting 
relief.  The  party  may  appear  by  attorney.  Following  the  prac- 
tice of  the  English  ecclesiastical  court,  attorneys  for  parties  in 


'  Co.  Civ.  Proc.  §  3536. 

*  Co.  Civ.  Proc.  §  3533.  See  Everts  v.  Everts,  G3  Barb,  577,  where  it  was 
held  that  no  proof  of  service  was  necessary  to  give  the  surrogate  jurisdiction, 
where  the  parties  voluntarily  appeared  in  person.  And  see  Board  v.  Board,  4 
Abb.  Pp.  295. 
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surrogates'  courts,  are  sometimes  called  proctors,  but  this  is  a  term 
unknown  to  our  law,  and  the  name  of  attorneys  is  in  every  way 
more  desirable. 

It  has  always  been  the  rule  that  sane  adult  persons  might  ap- 
pear in  any  court,  in  a  civil  case,  and  prosecute  an  action  or  plea 
in  person.'  In  respect  to  appearances  by  proxy,  a  distinction 
exists  between  courts  of  record  and  not  of  record ;  only  profes- 
sional attorneys  being  permitted  to  appear  in  the  former,  while  in 
the  latter  there  was  no  such  restriction.  The  liberal  tendencies 
which  gave  birth  to  the  constitution  of  1846,  manifested  them- 
selves, in  184Y,  by  a  legislative  provision  that  any  person  of  good 
moral  character  although  not  admitted  as  an  attorney,  might  man- 
age, prosecute  or  defend  a  suit  for  any  other  person  provided  he 
was  specially  authorized  for  that  purpose,  by  the  party  for  whom 
he  appeared  in  writing,  or  by  personal  nomination  in  open  court.  ^ 
But  that  provision  was  declared  unconstitutional,  became  obsolete, 
and  has  been  expressly  repealed.'  In  1870,  a  party  was  prohibited 
from  appearing  in  the  surrogate's  court  of  New  York  county,  ex- 
cept in  person,  or  by  an  attorney  of  the  supreme  court.^  With  this 
exception,  previously  to  the  adoption  of  chapter  18th  of  the  Code 
of  Civil  Procedure,  it  was  the  general  practice  to  allow  any  person 
to  appear  and  act  as  an  attorney  in  surrogates'  courts,'  those  courts 
being  then  courts  not  of  record.  Attorneys  so  appearing,  whether 
in  JS'ew  York  or  in  other  counties,  were  not,  however,  apparently 
constituted  officers  of  the  court,  and  service  upon  them  was  in 
general,  not  a  substitute  for  service  upon  the  parties  represented. 
The  mode  and  effect  of  the  appearance  in  surrogates'  courts,  and, 
apparently,  the  status  of  attorneys  appearing  therein,  have  been 
placed  on  the  same  basis  as  in  other  courts  of  record  by  the  pre- 
sent code,  which  provides  that  "  in  a  surrogate's  court,  a  party  of 
full  age  may,  unless  he  has  been  judicially  declared  to  be  incom- 
petent to  manage  his  affairs,  prosecute  or  defend  a  special  proceed- 
ing, in  person  or  by  an  attorney  regularly  admitted  to  practice  in 
the  courts  of  record,  at  his  election ;  except  in  a  proceeding  to 
punish  him  for  a  contempt,  or  where  he  is  required  to  appear  in 

■  See  1  R  L.  of  ISfS,  p.  416,  §  1;  Co.  Civ.  Proc.  §  55. 

«  L.  1847,  c.  470,  §  46. 

"  McEoan  v.  Devries,  3  Barb.  196;  L.  1880,  c.  245,  §  1,  subd.  34. 

*  L.  1870,  c.  359,  §  3.  <-  Revisers'  note  to  draft  Revised  Statutes. 
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person,  by  special  provision  of  law,  or  by  a  special  order  of  the  sur- 
rogate. The  appearance  of  a  pg-rty,  against  whom  a  citation  has 
been  issued,  has  the  same  effect,  as  the  appearance  of  a  defendant, 
in  an  action  brought  in  the  supreme  court."  ^  By  another  provis- 
ion,^ service  of  papers  upon  attorneys  appearing  in  these  courts,  is 
permitted  in  the  same  cases  and  manner,  and  has  the  same  effect 
as  in  other  courts  of  record.^ 

Number  and  form  of  pleadings.] — The  pleadings  in  surro- 
gates' courts  are  two  in  number,  the  petition  and  answer.  In 
general  they  may  be  oral.  The  code  provides  that  the  surro- 
gate may,  at  any  time,  require  a  party  to  file  a  written  petition  or 
answer,  containing  a  plain  and  concise  statement  of  the  facts  con- 
stituting his  claim,  objection,  or  defense,  and  a  demand  of  the  de- 
cree, order,  or  other  relief,  to  which  he  supposes  himself  to  be  en- 
titled. The  surrogate  may  require  the  petition  or  answer  to  be 
verified,  and  a  copy  thereof  to  be  served  upon  any  other  person 
interested.  A  party  who  fails  to  comply  with  such  a  requirement 
may  be  treated  as  a  party  in  default.  Except  where  such  a  re- 
quirement is  made,  or  in  a  case  where  a  written  petition  is  ex- 
pressly required  by  the  code,  a  petition,  or  the  answer  thereto, 
may  be  presented  orally ;  in  which  case,  the  substance  thereof 
must  be  entered  in  the  records  of  the  court.^    Where  the  statute 


'  Co.  Civ.  Proc.  §  2528.  The  voluntary  general  "appearance  of  a  defend- 
ant "  in  an  action  brouglit  in  the  supreme  court,  is  equivalent  to  personal  serv- 
ice of  the  summons  upon  him  (Co.  Civ.  Proc.  §  434). 

It  is  provided  by  §  2539  of  the  code,  that  a  surrogate's  father  or  son  shall 
not  practice  or  be  employed  as  attorney  or  counsel,  in  any  case,  in  which  his 
partner  or  clerk  is  probibited  by  law  from  so  practicing,  or  being  employed.  See 
Co.  Civ.  Proc.  §  50. 

«  Co.  Civ.  Proc.  §  2538. 

s  Co.  Civ.  Proc.  §§  796-802.  For  the  former  rule,  see  Coates  v.  Cheever,  1 
Cow.  463. 

*  Co.  Civ.  Proc.  §  2533.  In  New  York  county  the  rule  of  the  surrogate's 
court,  in  effect,  abrogates  oral  and  unverified  pleadings,  by  providing  that  "aU 
petitions  and  answers  in  this  court,  except  as  otherwise  expressly  prescribed  by 
statute,  shall  be  in  writing,  and  contain  a  plain  and  concise  statement  of  the  facts 
constituting  the  claim,  objection  or  defense,  and  a  demand  of  the  decree,  order 
or  other  relief  to  which  the  party  supposes  himself  to  be  entitled,  which  petition 
and  answer  are  required  to  be  verified."  Kule  XVI,  Sept.  1,  1880.  Before  the 
present  code,  the  practice  in  the  surrogate's  court  in  that  county,  was  to  require 
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or  the  surrogate  requires  the  petition  to  be  verified,  the  provisions 
of  the  code,  relating  to  the  form  of  the  allegations,  and  the  form 
and  effect  of  the  verification  of  a  pleading  in  a  civil  action,^  ^PPtyj 
so  far  as  they  can  be  applied  in  substance,  without  regard  to  the 
form  of  the  proceeding.^  The  aifidavit  of  verification  may,  of 
course,  be  taken  before  any  officer  specified  in  the  code  as  compe- 
tent to  administer  oaths  and  affidavits,  in  general.^  It  will  be 
observed  that  the  rules  established  by  the  present  code,  in  respect 
tb  verifications  of  pleadings,  affect  also  the  form  of  the  allegations 
in  the  body  of  the  pleading  verified.* 


petitions  to  be  verified  in  the  form  required  by  the  former  court  of  chancery, 
and  to  issue  no  citations,  or  orders  to  show  cause,  etc.,  unless  they  were  based 
upbn  allegations  of  fact  duly  verified.  Estate  of  Bartlett,  1  Law  Bulletin  16 
Dec.  1878. 

'Co.,  Civ.  Proc.  §§  533,  536.  »  Co.  Civ.  Proc.  §  2534. 

2  Co.  Civ.  Proc.  §  843.  <■  Co.  Civ.  Proc.  §  534. 


CHAPTER   IV. 

PARTIES  TO  PROCEEDINGS  IN  SURROGATES'  COURTS. 

Art.  1. — Who  are  necessary  parties. 

3. — Death  of  party  and  revivor  of  proceeding 
3. — Intervention  of  third  persons. 
4. — Guardians  ad  litem. 


ARTICLE  FIRST. 

WHO   ARE   NECESSAET   PAETIES. 

In  general.'] — In  regard  to  parties  to  special  proceedings  in  sur- 
rogates' courts,  it  cannot  be  said  that  the  general  rule  of  courts  of 
equity  prevails — ^that  every  person  whose  interest  is  involved  in 
the  issue,  or  who  may  be  affected  by  the  decree,  is  a  necessary 
party,  plaintiff  or  defendant.  It  is  not  every  person  having  an 
interest  in  an  estate  who  may  institute  or  oppose  a  proceeding  in 
these  courts.  It  is  only  those  persons,  or  that  class  of  persons  ex- 
pressly designated  in  the  statute,  who  may  either  prosecute  or  con- 
test a  particular  proceeding. 

There  is  a  further  difference  between  the  rule  of  courts  of 
equity  and  of  surrogates'  courts,  as  to  parties.  The  familiar  rule 
that  where  there  is  a  large  number  of  persons  having  the  same 
interests,  one  may  sue  on  behaK  of  himself  and  others  similarly 
situated,  does  not  prevail  in  the  latter  courts.  It  is  expressly 
provided  by  statute,  that  where  a  person  is,  or  "creditors, 
next  of  kin,  legatees,  heirs,  devisees,  or  other  persons  constituting 
a  class  "  are,  required  to  be  cited  for  any  purpose,  all  those  persons 
are  necessary  parties  to  the  special  proceeding.^ 

Necesxary  original  parties.] — ^Parties  to  an  original  proceeding 
in  a  surrogate's  court  are  (1)  the  petitioner,  (2)  the  parties  to  be 
cited,  or,  as  they  may  be  called,  respondents.   Parties  appearing  in 

'  Co.  Civ.  Proc.  §  3518. 
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opposition  to  the  probate  of  a  will,  are,  however,  commonly  called 
contestants,  and  parties  objecting  to  the  accounts  of  an  executor, 
guardian,  etc.,  are  usually  called  objectors,  or  exceptors.  As  sug- 
gested above,  the-  statute  must  be  consulted  in  each  case,  to  ascer- 
tain who  may  institute  a  proceeding  by  petition,  and  who  must  be 
made  parties  respondent.  The  only  difficulty  which  is  likely  to 
be  met  with  in  ascertaining  the  proper  parties  to  a  particular  pro- 
ceeding, is  the  determining  whether  the  party,  petitioner  or  re- 
spondent, belongs  to  the  class  of  persons  named  in  the  statute. 
Thus  the  statute  designates,  besides  individuals,  such  as  husband, 
wife,  executor,  administrator,  sureties,  legatees,  guardian,  ward, 
etc.,  classes  of  persons  such  as  (1)  heirs  at  law,  (2)  next  of  hin, 
(3)  ereditors,  (4)  ^^  persons  interested  in  the  estate  or  fund." 

Of  course  any  individual  belonging  to  either  of  these  classes 
may  petition,  without  joining  the  others,  but,  as  already  pointed  out, 
each  individual  of  the  class  must  be  made  a  party  respondent,  in  a 
case  where  the  statute  requires  the  class  to  be  cited.  The  question 
will  then  sometimes  arise,  whether  the  petitioner  belongs  to  the 
class  entitling  him  to  prosecute  the  proceeding,  or,  on  the  other 
hand,  whether  some  person  not  named  in  the  citation  does  belong 
to  the  class,  and  is,  therefore,  a  necessary  party.  It  will  be  desir- 
able in  this  place  to  briefly  notice  these  several  classes  of  parties, 
reserving  further  consideration  until  we  come  to  the  subject  of 
each  proceeding.  The  classes  of  parties  mentioned  in  the  statute 
are  heirs  at  law,  next  of  kia,  creditors,  legatees,  devisees,  and 
"  persons  interested  in  the  estate  or  fund." 

Heirs  at  law.] — The  "heirs  at  law"  and  the  "next  of  kin"  of 
a  decedent  are  most  frequently  the  same  persons,  although  of 
course  they  constitute  separate  and  distinct  classes.  In  legal 
phraseology,  the  word  "heirs"  is  used  to  designate -those  relatives 
who  succeed  to  the  real  property  of  an  intestate ;  while  the  words 
"  next  of  kin  "  are  used  to  designate  those,  often  the  same,  relatives 
who  succeed  to  the  personal  property.  "Who  those  persons  are,  in 
any  particular  case,  must  be  determined  by  an  examination  of  the 
statutes  of  descent  and  distribution.  As  a  matter  of  fact,  heirs  at 
law,  as  such,  are  rarely  parties  to  proceedings  in  a  surrogate's  court, 
that  court  having  jurisdiction  of  matters  relating  to  real  estate  in 
■an  incidental  way  only.    We  have  placed  the  statute  of  descent  in 
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a  note,  with  references  to  eases  which  seem  pertinent  to  the  pres- 
ent subject.^ 

'  The  statute  known  as  the  statute  of  descent  provides  that  "the  real  estate 
of  every  person,  who  shall  die  without  devising  the  same,  shall  descend  in  man- 
ner following: 

"1.  To  his  lineal  descendants;  3.  To  his  father;  3.  To  his  mother;  and  4. 
To  his  collateral  relatives;  subject,  in  all  cases,  to  the  rules  and  regulations  here- 
inafter prescribed  "  (1  E.  S.  751,  §  1). 

Lineal  descendants  in  equal  degrees.'] — "If  the  intestate  shall  leave  several  de- 
scendants in  the  direct  line  of  lineal  descent,  and  all  of  equal  degree  of  consan- 
guinity to  such  intestate,  the  inheritance  shall  descend  to  such  persons  in  equal 
parts,  however  remote  from  the  intestate  the  common  degree  of  consanguinity 
may  be  "  (Id.  §  2). 

Children  limng,  and  descendants  of  dead  children.'] — "If  any  of  the  children  of 
such  intestate  be  living,  and  any  be  dead,  the  inheritance  shall  descend  to  the 
children  who  are  living,  and  to  the  descendants  of  such  children  as  shall  have 
died;  so  that  each  child  who  shall  be  living,  shall  inherit  such  share  as  would 
have  descended  to  him,  if  all  the  children  of  the  intestate  who  shall  have  died 
leaving  issue,  had  been  living;  and  so  that  the  descendants  of  each  child  who 
shall  be  dead,  shall  inherit  the  share  which  their  parent  would  have  received  if 
living  "(Id.  §3). 

Descendants  of  vnequal  degrees.] — "The  rule  of  descent  prescribed  in  the  last 
section  shall  apply  in  every  case  where  the  descendants  of  the  intestate,  entitled 
to  share  in  the  inheritance,  shall  be  of  unequal  degrees  of  consanguinity  to  the 
intestate;  so  that  those  who  are  in  the  nearest  degree  of  consanguinity  shall 
take  the  shares  which  would  have  descended  to  them,  had  all  the  descendants  in 
the  same  degree  of  consanguinity,  who  shall  have  died  leaving  issue,  been  liv- 
ing; and  so  that  the  issue  of  the  descendants  who  shall  have  died,  shall  respect- 
ively take  the  shares  which  their  parents,  if  living,  would  have  received " 
(Id.  §4). 

Whenfat/ier  to  inJierit.] — "In  case  the  intestate  shall  die  without  lawful  de- 
scendants, and  leaving  a  father,  then  the  inheritance  shall  go  to  such  father,  un- 
less the  inheritance  came  to  the  intestate  on  the  part  of  his  mother,  and  such 
mother  be  living;  but  if  such  mother  be  dead,  the  inheritance  descending  on 
her  part  shall  go  to  the  father  for  life,  and  the  reversion  to  the  brothers  and  sis- 
ters of  the  intestate  and  their  descendants,  according  to  the  law  of  inheritance 
by  collateral  relatives  hereinafter  provided.  If  there  be  no  such  brothers  or 
sisters  or  their  descendants  living,  such  inheritance  shall  descend  to  the  father  in 
fee"  (Id.  §  5). 

When  motJter  to  inherit  for  life.] — "If  the  intestate  shall  die  without  descend- 
ants and  leaving  no  father,  or  leaving  a  father  not  entitled  to  take  the  inherit- 
ance under  the  last  preceding  section,  and  leaving  a  mother,  and  a  brother  or 
sister,  or  the  descendant  of  a  brother  or  sister,  then  the  inheritance  shall  descend 
to  the  mother  during  her  life,  and  the  reversion  to  such  brothers  and  sisters  of 
the  intestate  as  may  be  living,  and  the  descendants  of  such  as  may  be  dead,  ac- 
cording to  the  same  law  of  inheritance  hereinafter  provided  "  (Id.  §  6). 

When  to  inherit  fee:]—"  If  the  intestate  in  such  case,  shall  leave  no  brother  or 
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Next  of  Mn.] — Naturally,  the  class  denominated  "  the  next  of 
kin  "  embraces  the  persons  who  are  most  frequently  required  to  be 


sister,  nor  any  descendants  of  any  brother  or  sister,  the  inheritance  shall  descend 
to  the  mother  in  fee  "  (Id.  §  6). 

CoUateral  relatives.] — "  If  there  be  no  father  or  mother,  capable  of  inheriting 
the  estate,  it  shall  descend,  in  the  cases  hereinafter  specified,  to  the  collateral 
relatives  of  the  intestate  "  (Id.  §  T). 

Rule  when  all  of  different  degrees.] — "  If  there  be  several  such  relatives,  all  of 
equal  degree  of  consanguinity  to  the  intestate,  the  inheritance  shall  descend  to 
them  in  equal  parts,  however  remote  from  the  intestate  the  common  degree  of 
consanguinity  may  be  "  (Id.  §  7). 

Brothers  and  gisters  and  their  descendants.] — "  If  aU  the  brothers  and  sisters  of 
the  intestate  be  living,  the  inheritance  shall  descend  to  such  brothers  and  sisters; 
if  any  of  them  be  living,  and  any  be  dead,  then  to  the  brothers  and  sisters,  and 
every  of  them  who  are  living,  and  to  the  descendants  of  such  brothers  and  sis- 
ters as  shall  have  died;  so  that  each  brother  or  sister  who  shall  be  living,  shall 
inherit  such  share  as  would  have  descended  to  him  or  her,  if  all  the  brothers  and 
sisters  of  the  intestate,  who  shall  have  died  leaving  issue,  had  been  living;  and 
so  that  such  descendants  shall  inherit  the  share  which  their  parent  would  have 
received,  if  living  "  (Id.  §  8). 

Mule  where  such  descendants  a/re  of  unequal  degrees.] — "The  same  law  of  in- 
heritance, prescribed  in  the  last  section,  shall  prevail,  as  to  the  other  direct  lineal 
descendants  of  every  brother  and  sister  of  the  intestate,  to  the  remotest  degree, 
whenever  such  descendants  are  of  unequal  degrees  "  (Id.  §  9). 

Bepreaentation  among  collaterals.] — Under  the  statute  of  descent  of  1786  (1  R. 
L.  of  1813,  p.  52),  no  representation  was  allowed  among  collaterals  beyond 
brothers'  and  sisters'  children.  By  the  Revised  Statutes,  however,  the  principle 
of  representation  is  changed,  so  as  to  extend  to  all  lineal  descendants  of  a 
brother  or  sister,  however  remote  (Hannan  v.  CJsborne,  4  Paige,  340).  Before 
the  Revised  Statutes,  all  lineal  descendants,  of  equal  degrees  of  consanguinity, 
took  equally,  however  remote  they  all  might  be  from  the  intestate;  and  if  any  of 
that  class  had  died,  leaving  issue,  such  issue  took  by  representation.  But,  in 
regard  to  collaterals,  they  took  by  representation,  although  they  all  stood  in 
equal  degree.  By  1  R.  8.  752,  §§  8,  9,  10,  lineals  and  collaterals  are  placed  on 
the  same  footing,  and  both  take  as  do  lineals  (Pond  v.  Bergh,  10  Paige,  140). 
The  rule  now  among  both  lineals  and  collaterals  is,  that,  if  all  the  heirs  are  in 
the  same  degree  of  consanguinity  to  the  intestate,  they  take  equally,  however 
remote  they  may  be  from  him;  but,  if  some  of  the  class  of  relatives  nearest  to 
the  decedent  are  dead  and  leave  issue,  the  survivors  of  the  class  take  equally 
among  themselves,  and  the  representatives  of  those  who  are  dead  take  the  share 
which  their  ancestors  of  that  class  would  be  entitled  if  living  (Eb.  and  Hyatt  v. 
Pugsley,  23  Barb.  301).  Where  the  inheritance  descends  to  or  through  brothers 
or  sisters,  or  both,  the  primary  division  is  to  be  made  between  the  nearest  sur- 
viving relatives  and  the  descendants  of  those  of  the  same  degree  who  may  have 
died,  so  that  the  descendants  of  such  shall  collectively  take  the  share  which 
would  have  fallen  to  their  ancestor,  had  he  or  she  been  living.    This  is  the  con- 
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made  parties  to  proceedings  in  surrogates'  courts.     To  ascertain 
whetlier  a  person  belongs  to  tliat  class,  reference  must  be  had  to 


struction  to  be  put  on  1  R.  S.  751,  §§  7,  8,  9,  taken  together  (Hyatt  v.  Pugsley, 
23  Barb.  300). 

Brothers  and  sisters  of  father,  and  their  descendants.'] — "  If  there  be  no  heir  en- 
titled to  take  under  either  of  the  preceding  sections,  the  inheritance,  if  the  same 
shall  have  come  to  the  intestate  on  the  part  of  his  father,  shall  descend — 

"1.  To  the  brothers  and  sisters  of  the  father  of  the  intestate  in  equal  shares, 
if  all  be  living; 

"2.  If  any  be  living,  and  any  shall  have  died,  leaving  issue,  then  to  such 
brothers  and  sisters  as  shall  be  living,  and  to  the  descendants  of  such  of  the  said 
brothers  and  sisters  as  shall  have  died; 

"3.  If  all  such  brothers  and  sisters  shall  have  died,  then  to  their  descendants. 
"  In  all  cases,  the  inheritance  shall  descend  in  the  same  manner  as  if  all  such 
brothers  and  sisters  had  been  the  brothers  and  sisters  of  the  intestate  "  (1  R.  S. 
751,  §  10). 

BrotJters  and  sisters  of  motlier,  and  their  descendants.] — "  If  there  be  no  brothers 
and  sisters,  or  any  of  them»  of  the  father  of  the  intestate,  and  no  descendants  of 
such  brothers  and  sisters,  then  the  inheritance  shall  descend  to  the  brothers  and 
sisters  of  the  mother  of  the  intestate,  and  to  the  descendants  of  such  of  the  said 
brothers  and  sisters  as  shall  have  died,  or  if  all  shall  have  died,  then  to  their  de- 
scendants, in  the  same  manner  as  if  all  such  brothers  and  sisters  had  been  the 
brothers  and  sisters  of  the  father  "  (Id.  §  11). 

When  brothers  and  sisters  of  mother,  and  their  descendants,  wiU  be  preferred  to 
those  of  father.]— "  In  all  cases  not  provided  for  by  the  preceding  sections,  where 
the  inheritance  shall  have  come  to  the  intestate  on  the  part  8f  his  mother,  the 
same,  instead  of  descending  to  the  brothers  and  sisters  of  the  intestate's  father, 
and  their  descendants,  as  prescribed  in  the  preceding  tenth  section,  shall  descend 
to  the  brothers  and  sisters  of  the  intestate's  mother,  and  to  their  descendants,  as 
directed  in  the  last  preceding  section;  and  if  there  be  no  such  brothers  and  sis- 
ters, or  descendants  of  them,  then  such  inheritance  shall  descend  to  the  brothers 
and  sisters,  and  their  descendants,  of  the  intestate's  father,  as  before  prescribed  " 
(Id.  §  12). 

Inheritance  from  the  first  purchaser.]— The  Revised  Statutes  have  abolished 
the  rule  of  the  common  lawvrhich  declared  that,  when  the  intestate  was  the  first 
purchaser  of  the  inheritance,  relatives  on  the  side  of  the  father  should  be  enti- 
tled to  take  so  as  to  exclude  those  on  the  side  of  the  mother,  tmtil  the  blood  of 
the  father  was  wholly  exhausted  (Brown  v.  Burlingham,  5  Sandf.  418).  This 
rule,  at  any  rate,  was  only  applicable  when  the  descent,  from  the  want  of  near 
relatives,  could  pass  to  collaterals  only,  and  when,  consequently,  those  only 
could  be  entitled  to  take  who  were  able  to  trace  their  descent  from  a  common 
ancestor.  It  did  not  apply  as  between  brothers  and  sisters.  Thus,  where  A., 
the  first  purchaser,  died  intestate,  leaving  B.,  a  niece,  and  C.  and  D.,  her  brother 
and  sister  by  the  halt  blood,  it  was  held  that  B.,  C.  and  D.  each  took  one-third 
of  the  estate  (Id.). 

When  brothers  and  sisters  of  both  father  and  mother,  etc. ,  wiU  inherit  equally.]— 
"In  cases  where  the  inheritance  has  not  come  to  the  intestate  on  the  part  of 
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the  statute  of  distribution,  and  not  to  the  technical  definition  of 
the  term  "  next  of  kin."     It  is  enough  to  say,  in  this  connection. 


either  the  father  or  mother,  the  inheritance  shall  descend  to  the  brothers  and 
sisters  both  of  the  father  and  mother  of  the  intestate,  in  equal  shares,  and  to 
their  descendants,  in  the  same  manner  as  if  all  such  brothers  and  sisters  had  been 
the  brothers  and  sisters  of  the  intestate  "(IE.  S.  753,  §  13). 

lUegiUmate  intestate.'] — "In  case  of  the  death,  without  descendants,  of  an  in- 
testate who  shall  have  been  illegitimate,  the  inheritance  shall  descend  to  his 
mother;  if  she  be  dead,  it  shall  descend  to  the  relatives  of  the  intestate  on  the 
part  of  the  mother,  as  if  the  intestate  had  been  Illegitimate  "  (Id.  §  14). 

Selatims  of  the  half  blood.} — "Relatives  of  the  half  blood  shall  inherit  equally 
with  those  of  the  whole  blood  in  the  same  degree;  and  the  descendants  of  such 
relatives  shall  inherit  in  the  same  manner  as  the  descendants  of  the  whole  blood; 
unless  the  inheritance  came  to  the  intestate  by  descent,  devise,  or  gift  of  some 
one  of  his  ancestors;  in  which  case,  all  those  who  are  not  of  the  blood  of  such 
ancestor,  shall  be, excluded  from  such  inheritance"  (Id.  §  15).  The  provisions 
of  this  section  refer  to  the  immediate,  and  not  the  remote,  source  of  the  intes- 
tate's title — that  is,  an  ascendant  of  the  intestate  in  the  right  line,  as  father,  etc. 
The  statute  does  not  include  collateral  relatives,  as  brothers  and  sisters.  Thus, 
where  A.  died  intestate,  and  seized  of  land,  and  leaving  children,  B.,  0.  and  D., 
and  a  widow,  who  married  again,  and  had  a  child,  E.,  and  afterwards  the  widow 
died,  and  the  children  0.  and  D.  died,  without  issue,  and  afterwards  B.  died, 
without  issue,  it  was  held  that,  on  her  death,  B.  owned  the  whole  estate— one- 
third  by  direct  descent  from  her  father,  and  two-thirds  by  descent  from  her  sis- 
ters C.  and  D.,  and  that,  as  to  the  one-third  she  derived  directly  from  her  father, 
it  went  to  his  brothers  and  sisters,  to  the  exclusion  of  her  half-sister  E. ;  but  that 
the  two-thirds  which  she  derived  by  descent  from  her  own  sisters  C.  and  D.  went 
to  her  half-sister  E.  (Valentine  v.  Wetherill,  31  Barb.  655).  The  ancestor  in  this 
section  refers  to  the  immediate  ancestor  from  whom  the  intestate  received  the 
inheritance  (Wheeler  v.  Clutterbuck,  53  N.  Y.  67).  As  to  the  meaning  of  the 
terms  "  the  blood  "  of  the  ancestor,  under  this  section,  see  Beebe  v.  Grifflng  (14 
N.  Y.  235);  and  as  to  when  the  half  blood  are  entitled,  see  Champlain  v.  Baldwin 
(1  Paige,  568). 

Cases  unbonded  for.] — "  In  all  cases  not  provided  for  by  the  preceding  rules, 
the  inheritance  shall  descend  according  to  the  course  of  the  common  law  "  (1  R 
8.  754,  §  16). 

Shares  of  heirs.]—"  Whenevei  there  shall  be  but  one  person  entitled  to  in- 
herit, according  to  the  provisions  of  this  chapter,  he  shall  take  and  hold  the 
inheritance  solely;  and  whenever  an  inheritance,  or  a  share  of  an  inheritance, 
shall  descend  to  several  persons,  under  the  provisions  of  this  chapter,  they  shall 
take  as  tenants  in  common  in  proportion  to  their  respective  rights  "  (Id.  §17; 
and  see  Cole  v.  Irvine,  6  Hill,  638). 

Posthumous  descendants  and  relatives.] — "Descendants  and  relatives  of  the  in- 
testate, begotten  before  his  death,  but  born  thereafter,  shall  in  all  cases  inherit 
in  the  same  manner  as  if  they  had  been  born  in  the  lifetime  of  the  intestate,  and 
had  survived  him"  (Id.  §  IS;  and  see  Mason  v.  Jones,  3  Barb.  339). 

Illegitimate  children  and  relatives.]— By  1  R  S.  704,  §  19,  it  was  provided  that 
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that  the  statute  of  distribution  designates,  as  entitled  to  a  distribu- 
tive share  of  unbequeathed  assets,  persons  who  are  not,  strictly 


children  and  relatives  who  were  illegitimate  should  not  be  entitled  to  inherit 
under  any  of  the  provisions  of  that  chapter;  but  that  provision  is  now  modified 
by  L.  1855,  which  is  as  follows:  "Illegitimate  children,  in  default  of  lawful 
issue,  may  inherit  real  and  personal  property  from  their  mother,  as  if  legitimate; 
but  nothing  in  this  act  shall  afiect  any  right  or  title  in  or  to  any  real  or  personal 
property  already  vested  in  the  lawful  heirs  of  any  person  heretofore  deceased" 
(L.  1855,  p.  1046,  c.  547,  §  1).  The  term  "illegitimate,''  as  here  used,  is  to  re- 
ceive its  common-law  significance,  and  means  begotten  and  born  out  of  lawful 
wedlock  (Miller  v.  Miller,  18  Hun,  507). 

Alien  ancestor.'] — The  statute  provides  that  no  person  capable  of  inheriting 
under  the  provisions  of  the  statute,  shall  be  precluded  from  inheritance  by 
reason  of  the  alienism  of  his  ancestor  (Id.  §  23).  This  provision,  however,  is 
prospective,  and  has  no  application  to  cases  which  occurred  previous  to  its  adop- 
tion, i.  e.,  January  1st,  1830  (Jackson  v.  G-reen,  7  Wend.  336;  Redpath  v.  Rich, 
3  Sandf.  81).  As  to  meaning  of  term  "ancestor,"  see  Banks  v.  Walker,  3  Barb. 
Ch.  438;  McCarty  v.  Marsh,  5  N.  Y.  263;  People  v.  Irvin,  31  Wend.  138;  McLean 
V.  Swanton,  13  N.  Y.  535;  McCreery  v.  Somerville,  9  Wheat.  354. 

Applicaiwn  of  statute  and  definition  of  terms.'] — The  statute  is  declared  not  to 
affect  the  estate  of  a  husband  as  tenant  by  the  curtesy,  nor  of  a  widow  as  tenant 
in  dower,  nor  any  limitation  of  any  estate  by  deed  or  will  (1  R.  S.  754,  §  SO).  It 
is  also  provided  that  real  estate  held  in  trust  for  any  other  person,  if  not  devised 
by  the  person  for  whose  use  it  is  held,  shall  descend  to  his  heirs  according  to  the 
above  provisions  (Id.  §  31). 

The  term  "real  estate,"  as  used  in  the  statute,  is  declared,  by  section  37,  to 
include  every  estate,  interest,  and  right,  legal  and  equitable,  in  lands,  tenements, 
and  hereditaments,  except  such  as  are  determined  or  extinguished  by  the  death 
of  an  intestate,  seized  or  possessed  thereof,  or  in  any  manner  entitled  thereto, 
and  except  leases  for  years  and  estates  for  the  life  of  another  person;  and  the 
term  "inheritance,"  is  to  be  understood  to  mean  real  estate,  as  above  defined, 
descended  according  to  the  provisions  of  the  statute.  Thus,  where  a  testator 
devised  lands  with  certain  limitations,  by  which,  according  to  the  construction 
put  upon  the  devise,  M.  had  an  equitable  life  estate,  and  his  son  a  remainder  in 
fee,  it  was  held  that,  upon  the  death  of  the  son  without  lineal  descendants,  this 
remainder  in  fee  passed  to  M.,  his  father,  under  the  statute  of  descent  (Vander- 
heyden  v.  Crandall,  3  Den.  9).  Where  land  is  sold  in  a  partition  suit,  and  the 
money  paid  into  court,  or  otherwise  disposed  of,  until  the  persons  entitled  to 
such  money  come  of  age,  and  they  die  before  majority,  the  money  is  divided  as 
if  it  were  real  estate  (Valentine  v.  Wetherill,  31  Barb.  655).  And  money  in- 
vested in  land  for  the  use  of  the  intestate  follows  the  same  rule  (Champlin  v. 
Baldwin,  1  Paige,  563).  The  statute  further  provides  (§  28),  that  whenever  any 
person  is  described  in  the  statute  as  living,  "it  shall  be  understood  that  he  was 
living  at  the  time  of  the  death  of  the  intestate  from  whom  the  descent  came ; 
and  whenever  any  person  is  described  as  having  died,  it  shall  be  understood  that 
he  died  before  such  intestate."  So  the  expressions,  "where  the  estate  shall  have 
come  to  the  intestate  on  the  part  of  the  father"  or  "mother,"  as  the  case  may 
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speaking,  "  next  of  kin,"  e.  g.,  children  of  a  deceased  brother  or 
sister  of  a  decedent  who  left  other  brothers  and  sisters,  but  no 
nearer  relatives.  But  the  code'  declares  that  the  term,  as  used  in 
chapter  18,  in  reference  to  proceedings  in  surrogates'  courts,  shall 
include  "  aU  those  entitled  under  the  provisions  of  law  relating  to 
the  distribution  of  personal  property,  to  share  in  the  unbequeathed 
residue  of  the  assets  of  a  decedent  after  payment  of  debts  and 
expenses,  other  than  a  surviving  husband  or  wife^^  The  consid- 
eration of  the  statute  of  distribution  and  of  the  .persons  entitled 
thereunder  to  distributive  shares  will  be  more  appropriate  when 
we  come  to  the  subject  of  the  Distribution  of  the  Residue.  But 
it  may  be  stated,  in  general,  that  the  meaning  of  the  term  "  next 
of  kin  "  is  not  to  be  so  far  extended,  by  construction,  as  to  include 
persons  claiming,  for  example,  to  be  legatees,  who  are  not,  at  the 
same  time,  next  of  kin.  Thus,  the  statute  allowing  next  of  kin  to 
contest  the  validity  of  a  wiU  of  personal  property  within  one  year 
after  probate  was  held  not  to  extend  to  persons  claiming  to  be 
legatees,  who  were  not,  at  the  same  time,  next  of  kin.^ 

Widow  and  husla/nd  not  next  ofhin.] — It  should  be  observed 
here,  however,  that  the  definition  given  by  the  code  excludes  a 
surviving  husband  or  wife.  It  has  been  long  established  that  the 
words  "  next  of  kin,"  in  their  strict  and  primary  sense,  do  not  in- 
clude the  widow.  Accordingly,  it  has  been  held  that  where  a 
residue  of  personal  property  is  directed  to  be  divided  among  the 
testator's  "  next  of  kin,"  or  among  his  "  next  of  kin  according  to 
the  statute,"  or  where  a  trust  was  created  for  the  benefit  of  those 


be,  is  to  be  construed  to  include  every  case  where  the  inheritance  shall  have 
come  to  the  intestate  by  devise,  gift,  or  descent  from  the  parent  referred  to,  or 
from  any  relative  of  the  blood  of  such  parent  (1  R.  S.  755,  §  39). 

Miscellaneous  promsions  in  regard  to  descent.] — Besides  these  provisions,  how- 
ever, it  should  be  observed  that  for  a  brief  period  (viz.,  1860  to  1863)  reference 
should  be  had,  as  to  the  life  estate  of  the  surviving  husband  or  wife  or  minor 
child,  to  L.  1860,  p.  157,  c.  90,  §§  10  and  11,  which  are  repealed  by  L.  1863, 
p.  344,  c.  173,  §  3.  After-born  children,  too,  unprovided  for  in  the  parent's  vrill, 
are  entitled  to  share  in  the  estate  (3  R.  S.  65,  §  49,  as  amended  by  L.  1869,  c.  33; 
Co.  Civ.  Proc.  §  1868).  The  property  of  an  insane  person  descends  as  if  he  were 
of  sound  mind  (3  R.  S.  §  35).  Certain  remedies,  also,  as  to  real  property  pass  at 
once  to  the  heir  (1  R.  8.  747,  §  33;  3  Id.  334,  §  4;  L.  1846,  c.  374). 

'  Co.  Civ.  Proc.  §  3514. 

^  Booth  V.  Kitchen,  7  Hun,  360.  Otherwise  now.  Co.  Civ.  Proc.  §  3647. 
See  chapter  VIII,  post. 
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who,  at  the  decease  of  a  party,  should  be  entitled  to  his  personal 
estate  as  his  next  of  kin,  according  to  the  statute  of  distributions, 
the  widow  takes  no  part.  In  other  words,  "  next  of  kin  "  does  not 
include  the  widow  ;  ^  although  where  there  are  circumstances  in  a 
will  which  induce  a  belief  of  such  an  intention,  the  term  wiU  be 
so  considered.^  It  may  be  said  generally,  that  the  term  will  re- 
ceive construction  according  to  the  connection  in  which  it  is  used, 
and,  in  the  construction  of  a  will,  according  to  the  intention  of  the 
testator. 

In  like  manner,  a  husband  is  not  next  of  kin  to  his  wife. 
Thus  it  has  been  held,'  in  an  action  brought  by  the  husband  as  ad- 
ministrator, to  recover  for  the  death  of  his  wife,  that  the  husband 
was  not  next  of  kin  to  his  wife  within  the  act  requiring  compensa- 
tion for  causing  death,  etc.  (L.  1847,  c.  450),  and  could  not  main- 
tain an  action  for, his  own  damages ;  and  in  another  case,  where  the 
party  causing  the  death  had  paid  to  the  administrator  a  sum  cer- 
tain in  settlement  of  the  action,  it  was  held  that,  on  a  distribution 
of  the  estate,  the  husband  was  not  entitled  to  a  distributive  share 
of  that  sum  as  one  of  the  next  of  kin.* 

Creditors.] — Creditors  constitute  another  class  of  parties  men- 
tioned in  the  statute,  who  are  entitled  to  institute  a  proceeding,  or 
to  be  cited  on  an  adverse  proceeding.  "Whether,  as  a  matter  of 
fact,  a  party  is  or  is  not  a  creditor  of  the  decedent,  may  be  raised, 
it  is  apprehended,  in  answer  to  a  citation  issued  on  his  petition ; 
but  to  entitle  one  claiming  to  be  a  creditor  to  a  citation,  it  requires 
only  that  he  should  state  in  his  verified  petition,  that  he  is  such 
creditor  or  has  a  claim  against  the  decedent.  It  is  the  better  prac- 
tice to  state  the  general  nature  of  his  claim,  but  this  is  not  abso- 
lutely necessary,  nor  is  it  necessary  to  state  that  his  claim  is  against 


'  Murdock  v.  Ward,  67  N.  Y.  387,  rev'g  8  Hun,  9;  and  distinguishing  Mer- 
chants' Ina.  Co.  V.  Hinman,  15  How.  Pr.  183;  s.  c.  4  Abb.  Pr.  313;  Knicker- 
backer  v.  Seymour,  46  Barb.  198;  Dewey  v.  Goodenough,  56  Id.  54;  Luce 
V.  Dunham,  69  N.  T.  36;  Keteltas  v.  Keteltas,  73  Id.  313;  Hamlin  v.  Osgood,  1 
Redf.  409,  417.  Compare  Slosson  v.  Lynch,  43  Barb.  161;  Hallett  v.  Hare,  5 
Paige,  816. 

«  Per  OHTmCH,  C.  J.,  Murdock  v.  Ward,  67  N.  Y.  387. 

« Dickins  v.  N.  Y.  Central  R.  R.  Co.  33  N.  Y.  158;  Lucas  v.  N.  Y.  Central 
R.  R.  Co.  21  Barb.  245. 

'  Drake  v.  Gilmore,  53  N.  Y.  889. 
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the  personal  estate.  It  was  held  sufficient,  in  one  case,  to  state 
that  he  "has  claims  against  the  estate."^  But  where  it  is  shown 
that  a  petitioner  has  assigned  his  claim  or  interest  to  a  third 
person  not  a  party  to  the  proceeding,  the  surrogate  should  revoke 
the  citation,  as  he  has  no  jurisdiction  to  determine  the  validity  of 
the  assignment.^  We  see  no  reason  to  doubt  that  an  assignee  of  a 
creditor  may  petition  as  "  a  creditor,"  or,  at  all  events,  as  "  a  per- 
son interested  in  the  estate."  * 

Persons  interested  m  the  estateJ] — Among  the  parties  who 
may  petition  for  a  citation  in  particular  proceedings,  the  statute  in- 
cludes "  persons  interested  in  the  estate  or  fund."  Whether  a  pe- 
tition discloses  such  an  interest  of  the  petitioner  in  the  estate,  as 
will  entitle  him  to  a  citation,  must  depend  upon  the  circumstances 
of  each  case.  As  a  general  rule,  it  may  be  stated  that  a  claim  of 
interest  positively  sworn  to  will  entitle  the  party  to  a  citation,  or 
to  leave  to  come  in  as  a  contestant  in  a  pending  proceeding,* 
though,  without  doubt,  the  surrogate  may  require  the  claim  of  in- 
terest to  be  stated  with  certainty ;  and  the  claim  of  interest  may  be 
disputed  by  answer,  and  then  determined  as  a  preliminary  to  the 
main  issue.  Where  the  expression  "  person  interested  "  is  used  in 
the  code  in  connection  with  an  estate  or  a  fund,  it  includes  "  every 
person  entitled,  either  absolutely  or  contingently,  to  share  in  the 
estate  or  the  proceeds  thereof,  or  in  the  fund,  as  husband,  wife, 
legatee,  next  of  kin,  heir,  devisee,  assignee,  grantee,  or  otherwise, 
except  as  a  creditor."  Where  a  provision  of  the  code  prescribes 
that  a  person  interested  may  object  to  an  appointment,  or  may 
apply  for  an  inventory,  an  account,  or  increased  security,  "an  alle- 
gation of  his  interest,  duly  verified,  suffices,  although  his  interest 
is  disputed ;  unless  he  has  been  excluded  by  a  judgment,  decree, 
or  other  final  determination,  and  no  appeal  therefrom  is  pending."' 


'  Wever  v.  Marvin,  14  Barb.  376.  In  a  proceeding  by  a  creditor  for  the  Bale, 
etc.,  of  real  estate  to  pay  debts,  his  petition  should  state  that  his  claim  is  not 
founded  on  a  judgment  or  mortgage  which  is  a  lien  on  real  estate  (Co.  Civ.  Proc. 
§  3750). 

^  Bonf  anti  v.  Deguerre,  3  Bradf .  439. 

'  In  Worrall  v.  Driggs  (1  Redf .  449),  it  was  held  that  a  receiver  in  supple- 
mentary proceedings  had  not  such  an  interest  as  entitled  him  to  an  accounting 
by  the  judgment  debtor  as  executor. 

*  Norton  v.  Lawrence,  1  Redf.  473.     See  post,  p.  101. 

'  Co.  Civ.  Proc.  §  3514.     The  expression,  therefore,  does  not  include  a  judg- 
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This  subject  will  be  again  mentioned  in  the  third  article  of  this 
chapter. 

Executors  and  administrators.'] — When  the  statute  mentions 
any  executor  or  administrator  as  competent  to  petition  the  court, 
it  means  a  domestic,  and  not  a  foreign,  executor  or  administrator. 
An  executor  or  administrator  appointed  in  another  State  has  no 
right,  as  such,  to  sue  in  this  State,  without  taking  out  letters  here.^ 
Hence  an  administratpr  appointed  in  California,  who  has  not 
taken  out  letters  here,  has  no  standing  in  a  court  of  this  State  to 
invoke  its  aid  in  acquiring  possession  of  his  intestate's  property 
here.^  It  is  appropriate  to  observe  here,  that  in  probate  proceed- 
ings executors  may  be  said  to  represent  all  the  devisees  and  lega- 
tees named  in  the  will,  and,  therefore,  the  latter  are  not  necessary 
parties  to  such  a  proceeding ;  but  it  may  be  doubted  whether,  if 
the  question  of  the  construction  of  the  will  is  raised  in  the  pro- 
bate proceeding,  the  legatees  should  not  be  brought  in.' 

In  regard  to  co-executors  or  administrators,  it  has  been  uni- 
formly held  that  an  executor,  etc.,  may  cite  his  co-executors  in  the 
surrogate's  court,  or  sue  them,  for  an  accounting.* 

Married  women.] — It  was  formerly  held  that  as  a  married 
woman  could  not  act  without  her  husband's  concurrence,  and  he 
was  responsible  for  her  acts,  both  husband  and  wife  should  be 
made  parties  in  a  matter  in  which  the  wife  was  interested.'    Mar- 


ment  creditor  of  the  executor  or  administrator  individually.  See  Worrall  v, 
Driggs,  1  Eedf.  449. 

'  Matter  of  Butler,  38  N.  T.  397;  Petersen  v.  Chemical  Bank,  33  Id.  21. 

''  Matter  of  Jones,  3  Eedf.  257,  and  cases  cited. 

'  See  Danser  v.  Jeremiah,  3  Eedf.  130,  146.  The  executor  not  only  repre- 
sents all  the  interests  of  the  legatees  on  probate  proceedings,  but  they  are  bound 
by  his  acts,  where  they  do  not  intervene  in  the  proceedings  until  after  the  rendi- 
tion of  the  judgment  (Marvin  v.  Marvin,  11  Abb.  Pr.  N.  S.  97). 

■>  Wood  V.  Brown,  34  N.  Y.  337;  Smith  v.  Lavsrence,  11  Paige,  306;  Wood- 
ruff v.  Woodruff,  17  Abb.  Pr.  165;  Buchan  v.  Eintoul,  70  N.  Y.  1;  affl'g  10 
Hun,  183;  Burt  v.  Burt,  41  N.  Y.  46.  In  Wood  v.  Brown  {supra),  which  was 
an  action  by  an  executor  against  his  co-executor  to  revoke  the  latter's  appoint- 
ment for  his  misconduct,  the  court  held  that  creditors,  legatees  and  next  of  kin 
were  not  necessary  parties,  but  delivered  a  dictum  that  they  might  be  necessary 
in  an  action  for  final  accounting. 

'  See  Westervelt  V.  Gregg,  1  Barb.  Ch.  469;  Guild  v.  Peck,  11  Paige,  475; 
Woodruff  V.  Cox,  3  Bradf.  153;  Marre  v.  Ginochio,  Id.  165. 
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ried  wonieii  are  now  declared  capable  of  acting  as  executors,  ad- 
ministrators and  guardians  of  minors,  as  though  they  were  single 
women  (L.  186Y,  c.  782,  §  2),  and  the  law  and  practice  now  is  to 
permit  a  married  woman  to  institute  proceedings  and  defend  her 
separate  interests  in  her  own  name.* 

Minors  and  other  disabled  persons.] — We  have  had  occasion 
already  to  point  out  the  statutes  and  practice  with  reference  to 
minors,  lunatics  and  other  disabled  persons  as  parties.  In  like 
manner  as  in  other  courts,  such  persons  can  only  appear  by  their 
guardian  or  committee,  as  the  case  may  be.  A  citation  may  run 
to  a  minor,  but  on  the  return  day,  and  before  proceeding  further 
with  the  cause,  the  court  must  appoint  a  guardian  ad  litem,  or,  as 
he  is  called  in  these  courts,  a  special  guardian. 


AETICLE  SECOND. 

DEATH  OF  A  PAETT  AND  EETTVOE  OF  PEOCEEDING. 

Where,  in  a  proceeding  for  probate,  one  of  the  parties  dies,  the 
surrogate,  having  acquired  jurisdiction  of  all  the  parties  in  interest, 
is  not  thereby  divested  of  jurisdiction.  If  the  survivors  appear 
and  litigate,  without  objection  because  of  an  omission  to  bring  in 
the  heirs  and  representatives  of  the  deceased  party,  such  omission 
cannot  impair  the  validity  of  the  proceedings  as  to  the  survivors.^ 
But  even  where  objection  is  made,  the  court  may  (and  it  is  the 
better  practice  that  he  should  in  aU  cases,  whether  objection  is 
made  or  not)  order  the  proceeding  to  be  revived  and  continued. 
The  proceeding  for  the  probate  of  a  wiU  is  a  quasi  proceeding  in 
rem^  and  such  a  proceeding  cannot,  in  the  nature  of  things,  abate 
by  the  death  either  of  a  proponent  or  a  contestant.  Personal  rep- 
resentatives succeed  him  in  the  proceeding,  and  the  right  survives 
to,  and  may  be  prosecuted  by,  them. 


'  See  Co.  Civ.  Proc.  §  450.  '  Brick  v.  Brick,  66  N.  T.  144. 

"  Van  Alen  v.  Hewins,  5  Htin,  44;  Bogardus  v.  Clark,  4  Paige,  633. 
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ARTICLE   THIRD. 

INTEEVENTION   OF   THIRD   PAETIES. 

It  has  always  been  the  rule  (now  confirmed  by  statute),  that 
any  person  interested  in  the  estate,  who  though  not  entitled 
to  be  cited,  yet  desired  to  intervene  for  the  protection  of  his 
own  interests,  might  apply  to  the  surrogate,  by  petition,  for 
leave  to  do  so.'  The  statute  now  provides  that  "  any  person,  al- 
though not  cited,  who  is  named  as  a  devisee  or  legatee,  in  the  will 
propounded,  or  as  executor,  trustee,  devisee  or  legatee,  in  any 
other  paper,  purporting  to  be  a  will  of  the  decedent,  or  who  is 
otherwise  interested  in  sustaining  or  defeating  the  will,  may 
appear,  and,  at  his  election,  support  or  oppose  the  application.  A 
person  so  appearing  becomes  a  party  to  the  special  proceeding." 
But  this  provision  is  declared  not  to  affect  a  right  or  interest  of 
such  person,  unless  he  so  becomes  a  party .^  In  order,  therefore,  to 
conclude  a  third  party,  it  is  well,  though  not  necessary,  to  enter  a 
formal  order,  making  him  a  party  to  the  pending  proceeding. 
The  language  of  the  statute  is  broad  enough  to  include  every  in- 
terest. It  has  been  held  that  any  interest,  and  even,  it  seems,  the 
bare  possibility  of  an  interest,  is  sufficient  to  entitle  a  party  to  op- 
pose a  testamentary  paper.  Thus  executors  under  a  will  may  oppose 
the  probate  of  a  later  will,  although  the  parties  beneficially  inter- 
ested under  the  earlier  have  released  their  interest.*    The  question 


'  Bogardus  v.  Clark,  4  Paige,  633,  636,  which  was  approved  and  sustained  in 
Vanderpoel  v.  Van  Valkenburgh,  6  N.  Y.  190,  199;  and  see  Booth  v.  Kitchen,  7 
Hun,  360,  in  which  case  Daniels,  J.  said  :  "  It  is  not  the  policy  of  the  laws  to 
deprive  parties  of  their  proprietary  rights  and  interests  without  affording  them 
an  opportunity  to  be  first  heard,  and  the  requirement  cannot  be  justly  satisfied 
by  a  formal  hearing,  in  their  behalf,  by  other  parties  whose  interests  may  be 
best  subserved  by  the  failure  of  the  claim  made."  In  that  case,  it  was  held  that 
a  person  claiming  to  be  legatee  under  a  codicil  afterwards  revoked  was-  entitled 
to  a  hearing  on  the  probate  of  the  will. 

'  Co.  Civ.  Proc.  g  3617. 

»  Matter  of  Greeley,  15  Abb.  N.  S.  393.  Compare  Matter  of  RoUwagen,  48 
How.  Pr.  103;  Turhune  v.  Brookfleld,  1  Bedf.  220;  Chittenden's  Estate,  1  Tuck. 
135;  Walsh  V.  Ryan,  1  Bradf.  433;  Marvin  v.  Marvin,  11  Abb.  Pr.  K.  S.  97; 
Norton  v.  Lawrence,  1  Eedf.  473;  Matter  of  Jones,  Id.  268;  Foster  v.  Foster,  7 
Paige,  48;  Public  Administrator  v.  Watts,  1  Id.  347;  Thomson  v.  Thomson,  1 
Bradf.  24;   Bonfanti  v.  Deguerre,  3  Id.  439;  Robison  v.  Robison,  5  Lans.  165. 
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of  the  intervening  party^s  interest  in  the  estate  will  not  be  inde- 
pendently determined,  even  where  it  is  disputed,  before  determin- 
ing the  main  issue,  but  the  court  will  try  both  issues  together.^ 

It  will  be  noted  that  the  statute  gives  the  right  of  intervention 
in  a  proceeding  for  probate  of  a  will,  and  not  generally  in  any 
proceeding.  We  do  not  doubt,  however,  that  a  surrogate  may 
grant  such  leave  in  any  proceeding  before  him,  whether  for  the 
probate  of  a  will  or  otherwise.  In  one  case,  at  least,  a  party  was 
permitted  to  intervene  on  an  appeal  from  the  surrogate's  decree.' 

Application  for  leave  to  i7itervene.] — A  party  desiring  to  be 
made  a  party  to  a  pending  proceeding  should  present  a  verified 
petition,  setting  forth  his  interest  in  the  controversy  with  cer- 
tainty. It  is  not  necessary,  we  think,  that  he  should  state  in  his 
petition  whether  he  desires  to  help  the  prosecution  or  the  defense. 
He  has  a  right  to  be  present  as  a  party  to  watch  the  proceedings 
with  a  view  of  protecting  his  own  interests,  however  they  may 
appear. 

Application,  when  to  he  made.] — The  right  to  intervene  must 
be  availed  of  before  final  judgment  is  rendered  declaring  the 
validity  or  invalidity  of  the  paper  propounded  as  a  will.  If,  for 
example,  a  legatee  fails  to  intervene  iu  the  proceeding  in  the  sur- 
rogate's court,  or  on  appeal  from  his  decree,  he  will  not  be  per- 
mitted, after  final  judgment  on  the  probate,  to  appeal  from  a 
surrogate's  order  directing  the  annulment  of  the  record,  and 
awarding  costs  against  an  executor,  and  directing  him  to  file  an 
inventory  of  the  estate.  He  has  ceased  to  be  an  interested  party, 
and  is  represented  by  the  executor,  and  is  bound  by  his  acts.' 

Ordering  third  parties  to  he  hrought  in.] — If  a  party  to  the 
pending  proceeding  desires  to  bring  in  a  new  party,  he  should 
apply  on  petition  or  affidavit  for  a  citation  to  be  issued  to  the  pro- 
posed new  party.  The  service  of  the  citation,  with  proof  thereof, 
is  thought  to  be  sufficient,  without  the  entry  of  a  formal  order 
making  him  a  party.     So,  whenever  it  appears,  in  the  progress  of 


But  see  "Worrall  v.  Driggs,  1  Redf.  449;   Gratacap  v.  Phyfe,  1  Barb.  Ch.  485; 
Clark  V.  Ford,  1  Abb.  Ct.  App.  Dec.  359. 

'  Norton  v.  Lawrence,  1  Redf.  473. 

«  See  Marvin  v.  Marvin,  11  Abb.  Pr.  N.  S.  97. 

3  Marvin  v.  Marvin,  11  Abb.  Pr.  N.  S.  97. 
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a  proceeding,  that  a  person  not  cited  to  appear  is  a  necessary 
party,  tlie  surrogate  will,  on  his  own  motion,  issue  a  citation  to  Hm 
for  his  appearance.  This  rule  has  been  followed  where,  pending  a 
reference,  under  the  statute,  to  determine  a  disputed  claim  against 
executors  or  administrators,  it  appeared  that  the  presence  of  a  third 
person  was  necessary  to  a  complete  determination  of  the  contro- 
yersy.^ 


ARTICLE  FOURTH. 

GUARDIANS     AD     LITEM. 

Special  giMrdian  for  infant  or  incompetent.'] — In  these  courts, 
as  in  others,  an  infant  must  be  represented  by  a  guardian  ad  litem. 
His  general  guardian  may  usually  appear  and  act  in  that  capacity. 
Special  provision  is  made  for  the  protection  of  the  interests  of 
lunatics,  idiots,  and  habitual  drunkards,  whether  they  appear  by 
committee  or  in  person.  The  regulations  on  these  subjects  are 
contained  in  the  code,  which  provides  as  follows : 

"  Where  a  party,  who  is  an  infant,  does  not  appear  by  his  gen- 
eral guardian ;  or  where  a  party,  who  is  a  lunatic,  idiot,  or  habitual 
drunkard,  does  not  appear  by  his  committee,  the  surrogate  must 
appoint  a  competent  and  responsible  person,  to  appear  as  special 
guardian  for  that  party.  "Where  an  infant  appears  by  his  general 
guardian,  or  where  a  lunatic,  idiot,  or  habitual  drunkard,  appears 
by  his  committee,  the  surrogate  must  inquire  into  the  facts,  and 
must,  in  like  maimer,  appoint  a  special  guardian,  if  there  is  any 
ground  to  suppose  that  the  interest  of  the  general  guardian  or 
committee  is  adverse  to  that  of  the  infant,  or  incompetent  person ; 
or  that,  for  any  other  reason,  the  interests  of  the  latter  require  the 
appointment  of  a  special  guardian.  A  person  cannot  be  appointed 
such  a  special  guardian,  unless  his  written  consent  is  filed,  at  or 
before  the  time  of  entering  the  order  appointing  him."  ^ 


1  See  Mowry  v.  Peet,  7  Abb.  N.  0.  196;  Munson  v.  Howell,  30  How.  Pr.  60. 

»  Co.  Civ.  Proc.  §  3530.  See  Bloom  v.  Burdick,  1  Hill,  130;  Schneider  v. 
McFarland,  2  N.  T.  459;  Ackley  v.  Dygert,  33  Barb.  176;  Gunning  v.  Lockman, 
3  Redl.  273;  Havens  v.  Sherman,  42  Barb.  636. 
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"Where  a  person,  other  than  the  infant,  or  the  committee  of  the 
incompetent  person,  applies  for  the  appointment  of  a  special  guard- 
ian, at  least  eight  days'  notice  of  the  application  must  be  person- 
ally served  upon  the  infant,  or  incompetent  person,  if  he  is  within 
the  State,  and  also  upon  the  committee,  if  any,  in  like  manner  as 
a  citation  is  required  to  be  served.  But,  except  in  a  special  pro- 
ceeding to  sell,  mortgage  or  lease  real  property  to  pay  debts,  etc., 
the  surrogate  may,  by  an  order  to  show  cause,  prescribe  a  shorter 
time,  and  direct  the  service  of  the  order  to  be  made  in  such  a 
manner  as  he  deems  proper.  The  application  may  be  made  at  the 
time  of  presenting  the  petition,  and,  in  that  case,  the  order  to 
show  cause  may,  in  the  surrogate's  discretion,  accompany  the  cita- 
tion.^ 

It  will  be  noted  that  this  rule  differs  somewhat  from  the  rule 
prescribed  for  the  appointment  of  guardians  ad  litem,  in  civil  ac- 
tions. In  the  latter  case,  notice  of  the  application,  where  made 
by  a  person  other  than  the  infant,  need  be  served  upon  the  infant 
personally  only  when  he  is  over  the  age  of  fourteen  years,  and  he 
has  no  general  or  testamentary  guardian  within  the  State ;  and  if 
he  is  under  that  age  and  is  within  the  State,  then  notice  is  to  be 
given  to  the  person  with  whom  he  resides.*  But,  under  the  above- 
mentioned  section,  notice  on  a  like  application  in  a  surrogate's 


'  Co.  Civ.  Proc.  §  2531.  The  following  rules  have  been  established  in  the 
surrogate's  court  of  New  York  county,  in  respect  to  special  guardians  appointed 
in  proceedings  in  that  court:  "No  special  guardian  to  represent  the  interests  of 
an  infant  in  any  proceedings  in  said  surrogate's  court  will  be  appointed  on  the 
nomination  of  a  proponent,  or  the  accounting  party  or  their  attorney,  unless 
such  nomination  shall  be  accompanied  by  the  written  request  of  the  infant,  if 
over  fourteen  years  of  age,  or  its  parent  or  near  relative,  if  under  that  age,  nor 
unless  the  consent  of  the  proposed  guardian  shall  contain  a  statement  that  he  has 
no  interest  in  the  proceedings  adverse  to  the  Infant "  (Rule  XI,  Sept.  1,  1880). 
"  In  any  judicial  accounting,  wherein  a  special  guardian  shall  be  appointed  to 
protect  the  interests  of  an  infant  party  to  such  accounting,  no  decree  will  be 
entered  as  upon  default  against  such  infant,  but  such  decree  shall  only  be  so 
entered  on  the  written  report  of  the  special  guardian  that  he  has  carefully  exam- 
ined the  account  and  finds  it  correct"  (Rule  XII,  Sept.  1,  1880).  "Whenever 
an  infant  interested  in  any  proceeding  in  said  surrogate's  court  shall  be  repre- 
sented by  a  general  guardian,  no  decree  will  be  entered  without  appointing  a 
special  guardian  to  represent  said  infant's  interest  therein,  unless  such  general 
guardian  shall  file  his  appearance  in  writing  with  the  clerk  of  said  surrogate's 
court"  (Rule  XIV,  Sept.  1,  1880). 

'  Co.  Civ.  Proc.  S  471. 
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court  must  be  given  to  the  infant  personally,  whether  over  or 
under  fourteen  years  of  age,  and  whether  he  has  a  general  guard- 
ian or  not,  if  he  is  within  the  State ;  but  no  notice  is  required  to 
be  given  to  the  general  guardian  or  the  person  with  whom  he  re- 
sides. It  was,  before  the  code,  the  practice  of  the  surrogate's 
court  to  appoint  special  guardians,  where  necessary,  in  a  proceed- 
ing before  him,  without  notice  to  any  person,  on  its  own  nomina- 
tion. It  may  be  suggested  whether  the  provision  as  to  notice  of 
application  for  the  appointment  was  not  intended  to  give  the  in- 
fant the  right  to  nominate  his  own  guardian  ad  litem. 


CHAPTEE  V. 

TRIALS  BY  THE  COURT,  JURY,  OR  REFEREE,  AND  REGULATIONS 

OF  PRACTICE. 

Abt.  1. — Hearings  before  the  surrogate,  jury  trials  and  references. 

2. — ^Depositions,  discovery,  service  of  papers  and  other  practice  regulations. 


AETICLE   FIRST. 

HEAEINGS   BErOKE   THE    STJEEOGATE,    JXJET   TEIALS    JJSD   EEFEEENCEB. 

In  general.} — Surrogates'  courts,  having  once  acquired  jurisdic- 
tion of  the  parties  and  of  the  subject-matter  of  a  proceeding,  pos- 
sess, in  the  matter  of  conducting  trials  or  hearings,  the  ordinary 
common-law  powers  necessary  to  the  discharge  of  their  judicial 
functions.  They  may,  therefore,  like  any  other  court,  grant  leave 
to  a  party  to  withdraw  a  proceeding  instituted  by  him,  e.  g.,  to 
withdraw  a  will  from  probate  upon  objections  being  filed  thereto.'^ 

General  rules  of  evidence.'] — ^It  is  proposed  to  consider  here 
some  rules  in  reference  to  hearings  in  surrogates'  coujts,  applicable 
generally  to  aU  special  proceedings  in  those  courts,  reserving  for 
mention  in  subsequent  chapters  those  which  govern  particular  pro- 
ceedings. The  section  of  the  Code  of  Civil  Procedure  (§  3347) 
which  declares  to  what  courts,  etc.,  various  divisions  of  that  act 
apply,  makes  no  specification  in  respect  to  the  ninth  chapter  en- 
titled "  Evidence."  Accordingly  aU  the  provisions  of  that  chapter, 
except  those  which  expressly  state  otherwise  or  which  are  obvious- 
ly inapplicable,  govern  surrogates'  courts  in  common  with  the 
other  courts  of  the  State.  Those  provisions  include  the  rules  con- 
cerning the  competency,  disqualifications,  and  privilege  of  wit- 
nesses,' the  administration  of  oaths  and  affirmations,'  the  issuing 
and  enforcement  of  subpoenas,  including  subpoenas  duces  tecum,* 


>  Heermans  v.  Hill,  4  Supm.  Ct.  (T.  &  C.)  603. 

'  Co.  Civ.  Proc.  §§  838-841.  '  Co.  Civ.  Proc.  §§  843-851. 

*  Co.  Civ.  Proc.  §§  853-869. 
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and  the  production,  competency  and  effect  of  documentary  evi- 
dence.^ The  gubject  of  depositions^  will  be  adverted  to  in  the 
next  article. 

Competency  of  witnesses.] — ^As  regards  the  competency  of  wit- 

.  nesses,  in  addition  to  the  general  rules  already  referred  to,  it  is 

epecially  provided  that  "  a  person  is  not  disqualified  or  excused 

from  testifying  jespecting  the  execution  of  a  wiU,  by  a  provision 

therein,  whether  it  is  benefeial  to  him  or  otherwise." ' 

In  view  of  the  context,  this  provision  iaaJght  be  thought  appli- 
cable only  to  probate  proceedings,  or  proceedings  to  Tsvoke  pro- 
bate ;  but  we  think  testimony  respecting  the  execution  of  the  will 
is  admissible  in  any  judicial  proceeding,  though  offered  by  a  per- 
son having  a  beneficial  interest  under  the  will.  Where  the  testi- 
mony is  directed  to  some  other  issue,  the  rule  *  excluding  the  tes- 
timony of  an  interested  person  concerning  personal  transactions  or 
communications  between  the  proposed  witness  and  a  person  at  the 
time  of  the  examination  deceased,  etc.,  when  offered  against  the 
personal  representatives  or  successor  in  interest  of  the  deceased 
person,  applies  to  proceedings  in  surrogates'  courts  as  in  other 
courts.  Such  a  person  is  incompetent,  therefore,  to  testify  in  a 
probate  proceeding  on  the  issue  of  the  testator's  mental  capacity.^ 
And  so,  also,  a  surety  upon  an  executor's  bond  is  so  far  interested 
in  the  event  of  the  accounting  of  his  principal,  that  he  is  incom- 
petent to  testify  as  a  witness  on  behalf  of  the  executor,  to  a  per- 
sonal transaction  or  communication  between  him  and  the  deceased.* 


'  Co.  Civ.  Proc.  §§  921^862.  '  Co.  Civ.  Proc.  §§  870-920. 

=  Co.  Civ.  Proc.  §  2544;  replacing  3  R.  S.  57,  §  6,  and  Id.  65,  §  50,  in  part. 
A  similar  English  statute  has  been  held  to  entitle  an  executor,  who  is  also  a 
legatee,  to  be  a  witness  to  support  the  will  (Munday  v.  Slaughter,  3  Curteis,  73). 
See  McDonough  v.  Loughlin,  20  Barb.  238;  Pruyn  v.  Brinkerhoff,  57  Barb.  176; 
7  Abb.  Pr.  N.  S.  400;  Matter  of  Levy,  1  Tuck.  87. 

*  Co.  Civ.  Proc.  §  839,  which  is  a  substitute  for  Co.  Proc.  §  899. 

=  Schoonmaker  v.  Wolford,  20  Hun,  166;  Angeyine  v.  Angevine,  48  Barb. 
417. 

«  Miller  v.  Montgomery,  78  N.  T.  282.  It  was  further  held  in  that  case,  that 
the  fact  that  the  surety  was  called  by  those  objecting  to  the  executor's  account, 
and  was  examined  as  to  other  facts  to  which  he  was  competent  to  testify,  was 
not  a  waiver  of  their  right  to  object  to  the  calling  out  of  the  incompetent  evi- 
dence upon  cross-examination.  And  where  such  incompetent  evidence  was 
given  without  objection,  the  court  had  the  power  to  strike  it  out  on  motion. 
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It  has  been  urged  that  the  restriction  of  this  provision  of  the  code 
does  not  apply  in  the  case  of  a  proceeding  for  the  proof  of  a  will 
instituted  by  the  person  therein  named  as  executor  and  legatee, 
because  the  proponent  in  such  a  case  is  neither  executor,  admin- 
istrator, legatee  or  devisee,  until  the  wiU  is  proved  and  probate 
granted.  But  this  suggestion  has  been  held  to  be  without  force.* 
In  view  of  the  fact  that  the  proponent  had  made  a  prima  facie 
case  entitling  the  wiU  to  probate,  at  the  time  the  testimony  was 
offered,  he  may  be  said  to  have  held  before  the  surrogate  the  posi- 
tion of  executor  and  legatee,  within  the  spirit  of  the  rule.  A 
question  may  frequently  arise  whether  the  proposed  witness  is 
beneficially  interested  in  the  event  of  the  proceeding.  It  is  clear 
that  an  executor,  though  interested  in  sustaining  the  will,  to  the 
extent  of  his  statutory  commissions,  is  not  for  that  reason  incom- 
petent;* nor  is  he.  made  incompetent  by  a  bequest  to  him  of  a 
sum  of  money,  as  a  compensation  for  his  services  as  executor,  over 
and  above  his  commission.' 

It  would  seem  that  after  a  cause  before  the  surrogate  has  ad- 


proof  being  made  that,  at  the  time  the  evidence  was  given,  the  contestants  were 
ignorant  of  the  fact  that  the  witness  was  a  surety,  and  it  appearing  that  no  harm 
could  come  to  the  executor  by  the  delay  in  making  the  objection;  that  it  was  a 
matter  within  the  discretion  of  the  trial  coiu-t,  with  the  fair  exercise  of  which 
this  court  would  not  interfere  (Id. ;  and  see  Smith  v.  Christopher,  6  Supm.  Ot. 
[T.  &  C]  288,  and  Abbott's  Trial  Evidence,  p.  62  et  seq.).  But  it  is  held  that  this 
rule  does  not  preclude  a  party  from  testifying  that  he  overheard  a  conversation 
with  the  deceased,  in  which  the  witness  did  not  participate  (Marsh  v.  Gilbert,  3 
Eedf .  465).  So  in  an  action  by  an  administrator  to  set  aside  an  assignment  of  a 
mortgage  made  by  his  intestate,  the  next  of  kin,  though  interested  in  the  event 
of  the  action,  and  claiming  their  rights  through  the  plaintiff,  are  not  prohibited, 
by  section  829,  from  testifying,  in  his  behalf,  as  to  what  they  had  noticed  and 
observed  in  the  conduct  and  actions  of  the  intestate,  and  as  to  personal  transac- 
tions of  his  with  which  they  had  no  connection,  and  also  as  to  communications 
made  by  him  to  others  in  their  presence  without  any  inducement,  suggestion  or 
participation  on  their  part  (Holcomb  v.  Holcomb,  20  Hun,  156). 

'  Schoonmaker  v.  Wolford,  20  Hun,  166.  This  case,  therefore,  overrules 
Matter  of  Dieterich,  1  Tuck.  129,  where  the  decision  was  the  other  way. 

'  McDonough  v.  Loughlin,  20  Barb.  338,  disapproving  Burritt  v.  Silliman,  16 
Id.  198,  where  the  contrary  was  held;  to  the  same  effect.  Levy's  Estate,  1 
Tuck.  87. 

8  Pruyn  v.  BrinkerhofE,  57  Barb.  176;  s.  o.  7  Abb.  Pr.  N.  8.  400.  A  widow, 
cited,  but  not  appearing  or  contesting  the  probate  of  her  husband's  will,  is  a 
competent  vritness  for  the  contestants,  as  against  the  objection  that  she  is  a  party 
to  the  proceeding  (Talbot  v.  Talbot,  33  N.  Y.  17). 
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vanced  to  the  examination  of  witnesses,  a  party  litigant  will  not  be 
allowed,  in  general,  to  renounce  contestation,  assign  his  interest, 
and  become  a  witness,^ 

SuhsGribing  witnesses.] — It  is  pertinent  to  remark  bere,  thougb 
we  sball  bave  occasion  to  refer  to  it  bereafter,  tbat  under  a  pro- 
vision of  tbe  Eevised  Statutes,^  a  subscribing  witness  to  whom 
"  any  beneficial  devise,  legacy  or  appointment  of  any  real  or  per- 
sonal estate  is  made "  by  tbe  will,  while  competent  and  compella- 
ble to  testify,  respecting  the  execution  of  the  will,  where  it  cannot 
be  proved  without  his  testimony,  cannot  take  under  the  will,  if  he 
testifies.  Where,  however,  the  will  can  be  proved  without  the 
testimony  of  the  witness — as,  where  such  witness  is  a  non-resident 
of  the  State,  and  the  testimony  of  the  other  subscribing  witness 
can  be  obtained,  a  legacy  to  him  is  not  avoided ;  and  this  notwith- 
standing the  legatee-witness  was  examined,  though  unneces- 
sarily.^ 

Examination  of  discMed  witnesses.] — The  former  statutes* 
made  it  the  duty  of  the  surrogate,  upon  an  application  to  prove  a 
wiU,  where  a  material  witness  was  disabled  from  attending  by  age, 
sickness  or  infirmity,  to  proceed  to  the  latter's  residence,  if  in  the 
surrogate's  county,  and  take  his  testimony;  and  permitted  the 
surrogate,  if  the  witness  resided  in  another  county,  to  direct  a  like 
hearing  before  the  surrogate  of  that  county.  These  provisions 
have  been  preserved,  in  a  modified  form,  in  the  present  code.  The 
section  which  relates  to  a  witness  in  the  surrogate's  county  pro- 
vides  that  "upon  the  appKcation  of   a  party  to  a  special  pro- 


I  Sherwood  v.  Judd,  3  Bradf.  267.  '  3  R.  S.  57,  65,  §§  50,  51. 

'  Cornwell  v.  Wooley,  4  Abb.  Pr.  N.  S.  40;  s.  c.  less  fully,  sub  nom.  Cornell 
V.  Woolley,  3  Keyes,  378;  afB'g  47  Barb.  837.  The  discharge  or  the  release  of  a 
debt  in  a  will  is,  by  3  Rev.  Stat.  84,  §  14,  a  specific  legacy  to  the  debtor  of  the 
debt  released,  and  when  an  attesting  witness  is,  by  the  will,  discharged  from  a 
debt  due  the  estate,  and  there  is  legal  necessity  of  his  becoming  a  witness,  it 
operates  as  a  discharge  of  the  legacy  (Matter  of  Tonnele,  5  N.  T.  Leg.  Obs.  354). 
A  devise  of  real  estate  in  trust  to  make  partition  and  for  various  special  pur- 
poses, or  a  gift  of  personal  estate  in  trust,  is  not  forfeited  by  the  devisee  or  leg- 
atee becoming  a  subscribing  witness  (Pruyn  v.  BrinkerhofE,  57  Barb.  176).  An 
attesting  witness  having  hired  personal  property  from  the  executor,  is  not,  there- 
fore, an  interested  witness  (Seguine  v.  Seguine,  3  Barb.  385). 

*  L.  1837,  c.  460,  §§  12-15;  L.  1841,  c.  139. 
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ceeding,  and  upon  proof,  by  afSdavit,  to  the  satisfaction  of  the 
surrogate,  that  the  testimony  of  a  witness  in  his  county,  who  is  so 
aged,  sick,  or  infirm,  as  to  be  unable  to  attend  before  him  to  be 
examined,  is  material  and  necessary  to  the  applicant,  the  surrogate 
must,  where  the  special  proceeding  was  instituted  to  procure  the 
probate  or  revocation  of  probate  of  a  will,  and,  in  any  other  case, 
may,  in  his  discretion,  proceed  to  the  place  where  the  witness  is, 
and  there,  as  in  open  court,  take  his  examination.  Such  a  notice 
of  the  time  and  place  of  taking  the  examination,  as  the  surrogate 
prescribes,  must  be  given,  by  the  party  applying  therefor,  to  each 
other  party,  except  a  party  who  has  failed  to  appear  as  required 
by  the  citatio^.  The  surrogate  may  also,  in  his  discretion,  require 
notice  to  be  given  to  any  other  person  interested."  ^  This  enact- 
ment extends  the  scope  of  the  original,  by  including  a  proceeding 
for  the  revocation  of  probate  of  a  will,  and  by  permitting  the  sur- 
rogate to  take  testimony  in  like  manner,  in  any  special  proceeding 
before  him.     A  "  person  interested  "  is  elsewhere  defined.^ 

In  a  case  in  all  respects  similar  to  that  specified  in  the  section 
last  above  quoted,  "  except  that  the  witness  is  in  another  county, 
if  the  surrogate  has  good  reason  to  believe  that  the  witness  cannot 
attend  before  him,  within  a  reasonable  time,  to  which  the  hearing 
may  be  adjourned,  he  may  make  an  order,  directing  that  the  wit- 
ness be  examined  before  the  surrogate  of  the  county  in  which  he 
is ;  specifying  a  day,  on  or  before  which  a  certified  copy  of  the 
order  must  be  delivered  to  the  latter  surrogate ;  and  directing  no- 
tice of  the  examination  to  be  given  to  such  persons,  and  in  such 
manner,  as  he  thinks  proper.  A  copy  of  the  order,  attested  by  the 
seal  of  the  surrogate's  court,  must  be  transmitted  by  him  to  the 
surrogate  designated  in  the  order,  together  with  the  original  will, 
where  the  testimony  relates  to  the  execution  of  a  written  will. 
The  latter  surrogate  must,  thereupon,  on  the  day  specified  in  the 
order,  or  on  another  day  to  which  he  may  adjourn  the  examina- 
tion, take  the  examination  of  the  witnesses,  as  if  he  possessed 
original  jurisdiction  of  the  special  proceeding.  The  examination, 
after  it  is  reduced  to  writing,  and  subscribed  by  the  witness,  or 
otherwise  duly  authenticated,  together  with  a  statement  of  the 
proceedings  upon  the  execution  of  the  order,  must  be  certified  by 


'  Co.  Civ.  Proc.  §  2539.  '  See  ante,  p.  98. 
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'  the  surrogate  taking  the  examination,  attested  by  the  seal  of  his 
court,  and  returned  without  delay,  with  the  original  will,  if  any, 
to  the  surrogate  who  directed  the  examination,  by  whom  all  those 
papers  must  be  filed.  An  examination  so  taken  has  the  same 
effect  as  if  it  was  taken  before  the  latter  surrogate."  ^ 

It  wiU  be  observed,  that  where  the  disabled  witness  is  not  in 
the  surrogate's  county,  the  statute  declares  that  the  surrogate  "  may 
make "  the  order  for  examination,  while,  in  the  former  instance, 
the  direction,  in  case  of  the  probate  or  revocation  of  probate  of  a 
will,  is  imperative.  In  either  instance,  the  residence  of  the  wit- 
ness is  no  longer  material.  The  proof  required  to  be  furnished  to 
the  surrogate  as  to  the  inability  of  the  witness,  etc.,  must  now  be 
by  affidavit,  whereas,  under  the  former  practice,  the  testimony  of 
other  witnesses  was  also  received;  and  the  testimony  may  be 
taken  in  the  manner  provided,  at  any  time  after  the  return  of  the 
citation  and  due  service  of  notice,  instead  of,  as  formerly,  only 
"  after  examining  the  other  witnesses."  The  surrogate  is  allowed 
to  charge  and  receive  to  his  own  use  ten  cents  for  each  mile,  for 
going  to,  and  the  "same  for  returning  from,  the  place  where  the 
witness  is.^  It  is  presumed  that  this  allowance  would  not  be  con- 
strued to  be  a  fee  or  perquisite  of  office.'  The  distance  is  prob- 
ably to  be  computed  from  his  office  or  court  room. 

Exceptions  to  surrogated  rulings.] — As  will  be  noticed  in  a 
subsequent  chapter,  the  present  code  entirely  remodels  the  ma- 
chinery of  appeals  from  surrogates'  decrees  and  orders,  assimilating 
it  to  that  of  appeals,  in  like  cases,  from  a  judgment  or  an  order  in 
a  civil  action.  To  correspond  to  those  changes  the  following  new 
rules  are  established  with  respect  to  the  taking  and  filing  of  a  notice 
of  exceptions,  the  filing  of  a  decision,  and  the  settlement  of  a  case, 
upon  a  hearing  before  the  surrogate,  which  is  equivalent  to  the  trial 
of  an  issue  of  fact  in  an  action : 

"An  exception  may  be  taken  to  a  ruling  by  a  surrogate,  upon 
the  trial  by  him  of  an  issue  of  fact,  including  a  finding,  or  a  re- 
fusal to  find,  upon  a  question  of  fact,  in  a  case  where  such  an  ex- 
ception maybe  taken  to  a  ruling  of  the  court  upon  a  trial,  without 
a  jury,  of  an  issue  of  fact,  as  prescribed  in  article  third  of  title 

>  Co.  Civ.  Pro.  §  3540.  '  Co.  Civ.  Proc.  g  2567. 

'  See  Const,  art.  6  (of  1869),  §21. 
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first  of  chapter  tenth  of  this  act  (§  992  et  seq.).  The  provisions 
of  that  article,  relating  to  the  manner  and  efEect  of  taking  such  an 
exception,  and  the  settlement  of  a  case  containing  the  exceptions, 
apply  to  such  a  trial  before  a  surrogate ;  for  which  purpose,  the 
decree  is  regarded  as  a  judgment,  and  notice  of  an  exception  may- 
be filed  in  the  surrogate's  office.  Upon  such  a  trial,  the  surrogate 
must  file  in  his  office  his  decision  ia  writing,  which  must  state, 
separately,  the  facts  found  and  the  conchisions  of  law.  Either 
party  may,  upon  the  settlement  of  a  case,  request  a  finding  upon 
any  question  of  fact,  or  a  ruling  upon  any  question  of  law ;  and 
an  exception  may  be  taken  to  such  a  finding  or  ruling,  or  to  a  re- 
fusal to  find  or  rule  accordingly."  ^  From  the  foregoing  provision, 
and  the  other  portions  of  the  code,  which  are  made  applicable  to 
hearings  before  the  surrogate,  the  following  propositions  appear  to 
be  deducible  respecting  exceptions  taken  upon  or  after  such  a 
hearing : 

1.  A  ruling  upon  a  question  of  law  includes,  for  the  purposes 
of  taking  an  exception,  under  the  code,  besides  the  ordinary  in- 
stances of  the  admission  or  rejection  of  evidence,  etc.,  a  refusal  to 
make  any  finding  whatever  upon  a  question  of  fact,  where  a  re- 
quest to  find  the:peupon  is  "  seasonably  made,"  or  a  finding  without 
any  evidence  tending  to  sustain  it.' 

2.  A  finding  upon  a  question  of  fact,  unless  it  amounts  to 
ruling  upon  a  question  of  law,  is  not  the  subject  of  an  exception 
upon  a  trial  by  the  court  in  an  action,'  but  is  expressly  made  so,  by 
this  provision,  upon  a  hearing  before  a  surrogate. 

3.  A  ruling  upon  a  question  of  law  may  be  made  on  the  hear- 
ing, in  which  case  it  must  be  excepted  to  when  made ;  *  or  it  may 
be  made  as  next  mentioned. 

4.  A  ruling  upon  a  question  of  law,  or  a  finding  upon  a  ques- 


'  Co.  Civ.  Proc.  §  3545,  in  part. 

2  Co.  Civ.  Proc.  §  993.  In  a  recent  case  (Hartwell  v.  McMaster,  4  Bedf .  389), 
Surrogate  CoFFrN,  of  Westchester,  held  that  the  language  of  section  993, 
"  where  a  request  to  find  thereupon  is  seasonably  made,"  relates  to  its  having 
been  seasonably  made  as  provided  in  section  1033,  and  that  the  latter  section 
did  not  apply  to  surrogates'  courts.  He,  therefore,  declined  to  pass  upon  certain 
requests  to  find  facts  and  conclusions  of  law,  presented  to  him  upon  the  final 
submission  of  the  controversy,  holding  that  they  were  neither  required  by  the 
statute,  nor  necessary  for  the  protection  of  the  party. 

»  Co.  Civ.  Proc.  §  993,  ■>  Co.  Civ.  Proc.  §  995. 
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tion  of  fact,  may  be  made  after  tlie  cause  is  finally  submitted,  and 
either  (1)  in  the  written  decision  filed  by  the  surrogate,  in  which 
case  it  must  be  excepted  to  by  filing  and  serving  a  copy  of  notice 
of  exception,  within  ten  days  after  service  of  a  copy  of  the  decis- 
ion,  and  notice  of  the  entry  of  a  decree  thereupon ;  or  (2)  upom 
the  settlement  of  a  case,  where  a  ruling  or  finding  is  requested,  as 
above  provided,  in  which  case,  of  course,  the  exception  will  be 
taken  at  the  time.^  Since  an  appeal  from  the  decree  brings  up 
before  each  court  to  which  the  decree  is  carried  every  decision  to 
which  an  exception  was  duly  taken  below,  it  follows  that,  upon  an 
appeal  from  a  surrogate's  court,  or  from  an  affirmance  or  reversal 
of  the  determination  of  such  a  court,  the  whole  case,  so  far  as 
carried  up  by  exceptions,  is  open  for  review  upon  both  the  law 
and  the  facts.^  This  subject  will  be  further  alluded  to  in  the 
chapter  on  Appeals. 

It  may  be  well  to  remark  here  that  the  mere  noting  of  an  ex- 
ception in  the  minutes  of  the  testimony  taken  before  a  referee  is 
not  the  mode  of  bringing  such  question  before  the  surrogate.  A 
specific  exception  should  be  filed  to  the  auditor's  report,  that  the 
ruling  complained  of  is  erroneous.^ 

Stenegraphio  minutes  of  testimony.] — The  rule,  peculiar  to 
surrogates'  courts,  requiring  the  stenographer  to  write  out,  at 
length,  and  file  the  minutes  taken  by  him,  is  preserved  by  the 
present  code,  which  provides,  that  "  the  stenographer  of '  a  surro- 
gate's court  must,  under  the  direction  of  the  surrogate,  take  fuU 
stenographic  notes,  of  aU  proceedings,  in  which  oral  proofs  are 
given,  except  where  the  surrogate  otherwise  directs.  The  testi- 
mony must  be  legibly  written  out  at  length  by  him,  from  his 
notes ;  and  the  minutes  thereof,  as  so  written  out,  must,  after 
being  authenticated,  as  prescribed  in  the  next  section,  be  filed  in 
the  surrogate's  office."  ^    The  minutes  of  testimony,  so  written 

■  See  Hartwell  v.  McMaster,  4  Redf .  389. 

^  And  this  is  in  substantial  accordance  with  the  former  rule  (Robinson  v. 
Eaynor,  28  N.  T.  494;  Howland  v.  Taylor,  53  N.  Y.  627;  In  re  Paige,  62  Barb. 
476.     See  Co.  Civ.  Proc.  §  1337. 

3  Boughton  v.  Flint,  74  N.  Y.  477;  rev'g  18  Hun,  206.  n  the  ruling  of  an 
auditor  is  reviewable  on  appeal  from  a  surrogate's  decree  (as  to  which,  qucere), 
the  question  must  first  be  presented  to  the  surro'gate  and  his  decision  obtained 
thereon  (lb.). 

■>  Co.  Civ.  Proc.  §  2541. 
8 
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out  "  or  taken  by  the  surrogate,  or  under  his  direction,  while  the 
witness  is  testifying,  must,  before  being  filed,  be  authenticated  by 
the  signature  of  the  surrogate,  or  the  clerk  of  the  surrogate's  court, 
to  the  effect  that  they  are  correct."  ^  This  method  of  authentica- 
tion dispenses  with  the  incouTenient  rule  of  the  former  statutes, 
.  that  the  minutes  of  testimony  must  be  subscribed  by  the  wit- 
nesses. 

Minutes  to  he  hound.'] — In  the  city  and  county  of  ]5^ew  Tork, 
in  the  county  of  Kings,  and  in  any  other  county  where  the  super- 
visors so  direct,  the  minutes  of  testimony  written  out  by  the 
stenographer  must  be  bound,  at  the  expense  of  the  county,  in 
volumes  of  convenient  size  and  shape,  indorsed  "  Stenographic 
minutes,"  and  numbered  consecutively.  Upon  the  record  of  a  de- 
cree made  in  any  contested  matter,  the  surrogate  must  cause  to  be 
made  a  minute  referring  to  each  volume  of  the  stenographic  min- 
utes, and  to  the  pages  thereof,  containing  any  testimony  relating 
to  the  matter.^ 

Surrogate's  power  to  refer.] — In  proceedings  to  obtain  or  re- 
voke probate  of  a  will,  all  questions  raised  must  be  determined  by 
the  surrogate  in  person.  Under  the  Revised  Statutes  all  issues 
and  questions  raised  in  a  special  proceeding  before  a  surrogate 
were  required  to  be  determined  by  him,  except  in  the  single  in- 
stance of  an  accounting  by  executors  or  administrators.  In  such 
case,  he  had  power  to  refer  accounts  to  one  or  more  officers, 
termed  auditors.  The  statute  provided  that  the  surrogate  might 
appoint  one  or  more  auditors  to  examine  the  accounts  presented 
to  him,  and  to  make  report  thereon,  subject  to  his  confirmation ; 
and  might  make  a  reasonable  allowance  to  such  auditors,  not  ex- 
ceeding two  dollars  per  day,  to  be  paid  out  of  the  estate  of  the  de- 
ceased.' This  was  the  only  regulation  upon  the  subject  of  refer- 
ences by  surrogates,  and  obviously  left  all  questions  as  to  the 
qualifications  of  the  powers  and  duties  of  auditors  in  great 
obscurity.  In  1870,  power  was  conferred  upon  the  surrogate  of 
JSTew  York  county  to  appoint  a  referee  to  take  and  report  evi- 
dence in  special  proceedings  generally,  and  to  examine  and  report 
upon  an  account.^   By  the  present  code,  this  provision  is  extended 

-  ■  . 

'  Co.  Civ.  Proc.  §  3543.  »  Co.  Civ.  Proc.  §  3543 

«  3  R.  S.  94,  §  64.  4  L,  igVO,  c.  859,  §  6.  ' 
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to  surrogates  generally,  and  amended  by  excepting  probate  cases, 
and  enlarging  and  deiining  the  referee's  powers,  as  follows :  "  In  a 
special  proceeding,  other  than  one  instituted  for  probate  or  revoca- 
tion of  probate  of  a  will,  the  surrogate  may,  in  his  discretion, 
appoint  a  referee  to  take  and  report  to  the  surrogate  the  evidence 
upon  the  facts,  or  upon  a  specific  question  of  fact ;  to  examine  an 
account  rendered,  to  hear  and  determine  all  questions,  arising  upon 
the  settlement  of  such  an  account,  which  the  surrogate  has  power 
to  determine ;  and  to  make  a  report  thereon,  subject,  however,  to 
confirmation  by  the  surrogate.  Such  a  referee  has  the  same  power, 
and  is  entitled  to  the  same  compensation,  as  a  referee  appointed 
by  the  supreme  court,  for  the  trial  of  an  issue  of  fact  in  an  action ; 
and  the  provisions  of  this  act,  applicable  to  a  reference  by  the  su- 
preme court,  apply  to  a  reference,  made  as  prescribed  in  this  sec- 
tion, so  far  as  they  can  be  applied  in  substance,  without  regard  to 
the  form  of  the  proceeding."  ^ 

The  general  powers  and  duties  of  "referees  are  specified  in  the 
Code  of  Civil  Procedure.^  The  power  to  appoint  auditors  as  such 
is  abrogated.' 

Power  to  order  jury  trials.] — The  surrogate's  court  is  not  a 
tribunal  adapted  to  the  determination  of  disputed  claims.*  In  the 
only  case  in  which,  under  the  Eevised  Statutes,  a  surrogate  had 
jurisdiction  to  try  such  a  question,  he  was  allowed,  if,  in  his  opin- 
ion, it  could  not  be  satisfactorily  determined  without  a  trial  by 
jury,  to  award  a;  feigned  issue  to  be  tried  at  the  next  circuit  in  his 
county.^    A  like  regulation  is  contained  in  the  code,  which  pro- 

'  Co.  Civ.  Proc.  §  2546.  The  surrogate  of  New  York  county  has  made  the 
following  rule :  "  When  a  referee's  report  shall  be  filed,  together  with  the  testi- 
mony taken  before  him,  said  report  shall  be  confirmed  as  of  course,  unless  ex- 
ceptions thereto  shall  be  filed  by  a  creditor  or  party  interested  in  the  accounting 
or  proceeding  within  eight  days  after  a  written  notice  of  such  filing  and  a  copy 
of  such  report  shall  have  been  served  upon  the  opposing  party;  and  in  case  ex- 
ceptions shall  be  so  filed,  either  party  may  bring  on  the  hearing  of  said  excep- 
tions on  eight  days'  notice,  on  any  stated  motion  day  of  said  surrogate's  court." 
Rule  IX. 

'  See  8§  1016-1026.  ''L.  1880,  c.  245,  §  1,  subd.  2  (3). 

*  See  Tucker  v.  Tucker,  4  Keyes,  136;  Magee  v.  Vedder,  6  Barb.  359;  Wilson 
V.  Bapt.  Soc.  10  Barb.  808;  Disosway  v.  Bank  of  Washington,  24  Barb.  60; 
Curtis  V.  Stilwell,  32 Barb.  354;  Andrews  v.  Wallege,  17  How.  Pr.  263;  McNulty 
V.  Hurd,  72  N.  T.  518. ' 

'  2  R.  S.  102,  §  11;  and  see  L.  1847,  c.  280,  §  45. 
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vides  that  "  tlie  surrogate  may,  in  Ms  discretion,  make  an  order, 
directing  the  trial  by  a  jury,  at  a  circuit  court  to  be  held  within 
the  county,  or  in  the  county  court  of  the  county,  or,  in  the 
city  and  county  of  l^ew  Tork,  in  the  court  of  common  pleas,  of 
any  controverted  question  of  fact,  arising  in  a  special  proceeding 
for  the  disposition  of  the  real  property  of  a  decedent,  as  pre- 
scribed in  title  fifth  of  this  chapter.  The  order  must  state,  dis- 
tinctly and  plainly,  each  question  of  fact  to  be  tried ;  and  it  is 
the  only  authority  necessary  for  the  trial."  ^ 

JVew  trials.] — Under  the  Eevised  Statutes,  a  new  trial  of  the 
issue  passed  upon  by  the  jury  might  be  granted  by  the  supreme 
court ;  but  the  final  determination  of  such  issue  was  conclusive  as 
to  the  facts  therein  controverted,  in  the  proceedings  before  the 
surrogate.^  The  present  code  omits  the  clause  as  to  the  conclu- 
siveness of  the  verdict,  and  extends  the  power  to  grant  new  trials 
to  the  surrogate,  and  to  the  county  court  in  case  the  question  is 
sent  thither  for  trial.  It  enacts  that  a  trial  by  jury,  pursuant  to 
an  order  made  as  prescribed,  can  be  reviewed,  in  the  first  instance, 
only  upon  a  motion  for  a  new  trial.  A  new  trial  may  be  granted 
by  the  surrogate,  or  the  court  in  which  the  trial  took  place,  or,  if 
it  took  place  at  the  circuit  court,  by  the  supreme  court,  in  a  case 
where  a  new  trial  of  specific  questions  of  fact,  tried  by  a  jury, 
pursuant  to  an  order  for  such  a  trial,  made  in  an  action,  would  be 
granted.  The  verdict  of  the  jury  must  be  certified  to  the  surro- 
gate's court,  by  the  clerk  of  the  court  in  which  the  trial  took 
place.'  The  cases  in  which  the  court  will  grant  a  new  trial  of 
specific  questions  of  fact  in  an  action  are  prescribed  in  the  code.* 
The  successful  party  is  absolutely  entitled  to  costs  of  the  trial, 
which  are  awarded  by  the  surrogate's  decree.'  The  subject  of  ap- 
peals from  an  order  made  upon  a  motion  for  such  a  new  trial  is 
treated  in  the  chapter  on  Appeals. 


'  Co.  Civ.  R-oc.  §  2547.  '  2  R.  S.  103,  §  11. 

=  Co.  Civ.  Proc.  §  2548.  <  See  §  1003. 

'  Co.  Civ.  Proc.  §  2558. 
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ARTICLE  SECOND. 

DEPOSITIONS,    DISCOVERT,    SEEVICE     OF    PAPERS    AND   OTHER 
REGULATIONS    OE   PRACTICE. 

Application  of  code  to  surrogates''  ^oceedings.] — Tlie  statu- 
tory regulations  upon  the  topics  mentioned  in  this  article  are  pri- 
marily framed  with  reference  to  civil  actions,  and  are  declared  to  be 
applicable  to  special  proceedings  in  surrogates'  courts,  so  far  as 
practicable,  by  a  section  of  the  code  which  reads  as  follows :  "  Ex- 
cept where  a  contrary  intent  is  expressed  in,  or  plainly  implied 
from  the  context  of,  a  provision  of  this  chapter,  the  following  por- 
tions of  this  act,  to  wit :  title  first,  and  articles  third  and  fourth  of 
title  sixth  of  chapter  eighth,  and  articles  first  and  second  of  title 
third  of  chapter  ninth,  apply  to  surrogates'  courts  and  to  the  pro- 
ceedings therein,  so  far  as  they  can  be  applied  to  the  substance  and 
subject-matter  of  a  proceeding,  without  regard  to  its  form."^ 
Those  divisions  of  the  code,  which  are  so  made  applicable  to  sur- 
rogates' courts,  relate,  respectively,  to  depositions  taken  and  to  be 
used  within  the  State,^  depositions  taken  without  the  State  for  use 
within  the  State,^  discovery  of  books  and  papers,*  service  of 
papers,^  and  mistakes,  omissions,  defects  and  irregularities.* 

Taking  depositions  in  the  State.] — The  power  granted,  by  the 
present  code,  to  surrogates'  courts,  to  cause  depositions  to  be  taken 
within  the  State,  for  use  in  those  courts,  is  new.  It  embraces  the 
subjects  more  familiarly  known  under  the  titles  of  examinations 
before  trial,  taking  testimony  de  iene  esse,  and  perpetuating  testi- 
mony, as  well  as  taking  depositions  by  consent.  A  number  of 
questions,  arising  under  the  provisions  of  the  code,  upon  these 
topics,  have  already  been  adjudicated  by  the  courts.  Their  con- 
sideration is  more  appropriate  to  a  work  upon  general  practice.'^ 


'  Oo.  Civ.  Proc.  §  3538.  »  Co.  Civ.  Proc.  §§  870-886. 

'  Co.  Civ.  Proc.  §§  887-913.  *  Co.  Civ.  Proc.  §§  803-809. 

"  Co.  Civ.  Proc.  §§  796-802.  «  Co.  Civ.  Proc.  §§  731-730. 

'  See  Pake  V.  Proal,  3  Abb.  N.  C.  418;  "Webster  v.  Stoclcwell,  3  Id.  115;  Frei- 
berg V.  Branigan,  3  Id.  121 ;  Thompson  v.  Sickles,  3  Id.  131 ;  Wood  v.  Keal,  8 
Id.  132;  Wetmore  v.  Hegeman,  3  Id.  123;  Martin  v.  Spofford,  3  Id.  135;  Matter 
of  Bryan,  3  Id.  289;  McGufiBn  v.  Dinsmore,  4  Id.  341;  Ludewig  v.  Pariser,  4  Id. 
246;  Simmonds  v.  Hudson,  4  Id.  247;  In  re  Patdmier,  5  Id.  151;  Turner  v.  King- 
born,  5  Id.  157;  Dunham  v.  Mer.  Mut.  Ins.  Co.  6  Id.  70;   Phoenix  v.  Dupuy,  7 
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It  Avill  be  borne  in  mind,  in  general,  in  applying  to  surrogates' 
courts  tbese  and  the  other  above  mentioned  provisions,  that  the 
application  is  subject  to  the  exception  and  qualification  contaiaed 
in  the  section  above  quoted,  viz.,  "  except  where  a  contrary  intent 
is  expressed  in,  or  plainly  implied  from  the  context  of,  a  provision  " 
of  chapter  eighteenth  of  the  code,  and  "  so  far  as  they  can  be  ap- 
plied to  the  substance  and  subject-matter  of  a  proceeding,  without 
regard  to  its  form."  ^ 

Talcing  depositions  without  the  State.] — Sxirrogates  have  had 
authority,  since  1837,  on  any  proceeding  or  matter  in  controversy 
before  them,  to  issue  a  commission  to  take  the  testimony  of  a  wit- 
ness in  any  other  State  or  territory  of  the  United  States,  or  any 
foreign  place,  when  required  by  a  party,  in  the  same  manner  as  by 
law  the  same  might  be  done  in  any  court  of  record.'^  This  power 
is  substantially  preserved  by  a  clause  of  the  section  quoted  at  the 
opening  of  this  article  ;  but  the  provisions  thereby  made  applica- 
ble to  surrogates'  proceedings  contain  important  amendments  and 
additions  to  the  comparatively  meagre  provisions  of  the  Kevised 
Statutes.  They  abrogate  numerous  arbitrary  and  technical  rules 
prevailing  under  those  statutes,  allow  the  issuing  of  a  commission 
without  interrogatories,  and,  in  specified  new  cases,  provide  for  an 
open  commission,  and  for  an  order  to  take  depositions  instead  of  a 
commission,  permit  the  interrogatories,  in  a  proper  case,  to  be  in  a 
foreign  language,  and  authorize  the  issuing  of  letters  rogatory.^ 


Daly,  338;  Henderson  v.  Fullerton,  54  How.  Pr.  422;  Corbett  v.  De  Comeau, 
54  Id.  506;  Hynes  v.  McDennott,  55  Id.  259;  Mayer  v.  Noll,  56  Id.  214;  Boor- 
man  V.  Pierce,  56  Id.  251 ;  Marsh  v.  Woolsey,  14  Hun,  1 ;  Beach  v.  Mayor,  14 
Id.  79;  Brandon  Mfg.  Co.  v.  Bridgman,  14  Id.  123;  Misland  v.  Boynton,  14  Id. 
625;  Greer  V.  Allen,  15  Id.  432;  Dambmann  v.  Butterfield,  15  Id.  495;  Chapin 
V.  Thompson,  16  Id.  53;  Corbett  v.  Gibson,  16  Id.  241;  Loop  v.  Gould,  17  Id. 
585;  Brisbane  v.  Brisbane,  20  Id.  48;  Robertson  v.  Russell,  20  Id.  243;  Allen  v. 
Meyer,  73  N.  Y.  1;  People  v.  Mut.  Gas  Light  Co.  74  Id.  434;  Tebo  v.  Baker,  77 
Id.  33;  Heishon  v.  Knickerbocker  L.  I.  Co.  77  Id.  278;  Boorman  v.  A.  &  P.  R. 
R.  Co.  78  Id.  599;  Levy  v.  Loeb,  44  N.  Y.  Supr.  391;  Batterson  v.  Sanford,  45 
Id.  137;  Hesse  v.  Briggs,  45  Id.  417;  McGregor  v.  Ball,  7  Week.  Dig.  312;  Smyth 
V.  McGovern,  7  Id.  480;  Walters  v.  Bushwick  R.  R.  Co.  8  Id.  290;  Seeley  v. 
Clark,  8  Id.  532;  Gawthrop  v.  Leary,  9  Id.  176;  Werthim  v.  Page,  10  Id.  26. 

1  Co.  Civ.  Proc.  §  3538.  «  L.  1837,  c.  460,  §  77;  2  R.  S.  393,  §§  11-24. 

'  As  to  commissions  out  of  chanceiy  in.  the  case  of  non-resident  vritnesses, 
see  Matter  of  Hornby,  3  Paige,  439;  Stephens  v.  Brooks,  Clarke,  86. 
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Discovery  of  ioohs  and  papers.'] — Beyond  the  power,  con- 
ferred by  the  Revised  Statutes,  to  issue  a  subpoena  "  to  compel  the 
production  of  any  paper  material  to  any  inquiry  pending  in  his 
court,"   the   surrogate   could  not,   before    the  adoption  of    the 
eighteenth  chapter  of  the  present  code,  compel  the  discovery  of 
documentary  evidence  in  aid  of  a  special  proceeding  pending  be- 
fore him.     He  now  has  the  same  power  as  a  court  of  record,  in 
an  action,  to  order  a  party  to  such  a  proceeding  to  produce  and 
discover,  or  to  give  to  the  other  party  an  inspection  and  copy,  or 
permission  to  take  a  copy,  of  a  book,  document  or  other  paper  in 
his  possession,  or  under  his  control,  relating  to  the  merits  of  the 
special  proceeding,  or  of  the  defense  therein.^     The  practice  is 
quite  fuUy  regulated  by  the  sections  of  the  code  referred  to,  which 
consolidate  the  separate  schemes  formerly  prevailing  under  the 
Eevised  Statutes  and  the  Code  of  Procedure,  respectively,  and  fur- 
ther provide  that  omitted  cases  shall  be  supplied,  and  the  mode  of 
procedure  therein  be  prescribed,  by  the  General  Eules  of  Practice.^ 
This  direction  has  been  complied  with,  if  at  all,  to  a  very  limited 
extent. 

Service  of  papers,  except  process,  etc.] — The  rules  of  the  code 
governing  the  service  of  papers,  other  than  summonses,  process, 
etc.,  upon  parties  or  attorneys  in  an  action,  including  the  permis- 
sion to  serve  by  mail  in  all  cases,  now  extend  to  surrogates'  courts. 
The  express  application  of  those  provisions  to  these  courts  seems 
to  remove  the  grounds  of  a  decision,  made  under  the  former  stat- 
utes,' that  the  person  appearing  as  attorney  in  a  surrogate's  court 
is  not  considered  as  an  attorney  on  record  upon  whom  notices  may 
be  served  in  the  progress  of  a  suit  prosecuted  or  defended  by  at- 
torney. 

Service  or  execution  of  mandates,  etc.] — The  mode  of  service 
of  a  citation  has  been  mentioned  in  a  previous  chapter.  Writs 
and  process  from  a  surrogate's  court  are  directed  to  a  sherifE,  and 
run  throughout  the  State.  It  is  provided,  that  "  a  citation  or  other 
mandate  of  a  surrogate's  court  must,  except  where  it  is  otherwise 
specially  prescribed  by  law,  be  made  returnable  before  the  surro- 

'  Co.  Civ.  Proc.  §  803  et  seq.  ""  Co.  Civ.  Proc.  §  804. 

3  Coates  v.  Cheever,  1  Cow.  463,  475.    See  imU,  p.  86. 
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gate  from  whose  court  it  was  issued,  and  may  be  served  or  exe- 
cuted in  any  county.  A  warrant  of  attachment  must  be  directed 
to  the  sherifE  of  the  surrogate's  county  ;  who  may  execute  it  in  any 
county,  and  must  convey  the  person  arrested  to  the  place  where  it 
is  returnable."  ^ 

MistaTces,  amendments,  etc.'] — Another  topic  to  be  mentioned 
in  this  place  is  the  new  provision  of  the  present  code,  conferring 
upon  surrogates'  courts  the  same  powers  as  have  always  been  pos- 
sessed by  courts  of  record  of  general  jurisdiction,  in  respect  to  the 
amendment  of  proceedings,  the  relief  of  parties  from  the  effects 
of  mistake,  surprise,  etc.,  and  the  protection  of  the  determinations 
of  the  courts  from  impairment  by  reason  of  imperfections  or  omis- 
sions in  the  previous  proceedings.  The  section  of  the  code  upon 
the  last  mentioned  subject^  probably  affords  an  illustration  of  the 
rule,  contained  in  that  statute,  that  certain  provisions  extend  to 
surrogates  only  so  far  as  they  can  be  applied  to  the  substance  and 
subject-matter  of  a  proceeding,  without  regard  to  the  form  ; '  for 
though  a  "  decree  "  is  not  mentioned  in  the  section,  it  is  doubtless 
to  be  deemed,  for  the  purpose  of  such  application,  a  "  judgment 
of  a  court  of  record." 

Deposit  and  custody  of  funds,  etc.'] — We  have  already  had 
occasion  to  note  the  change  made  by  the  present  code  in  reference 
to  the  deposit  of  moneys,  etc.,  with  the  surrogate.  Formerly  the 
surrogate  was  the  custodian  of  moneys  ordered  to  be  paid  into  his 
court.  The  present  law  puts  money  paid  into  his  court,  and  the 
securities  representing  the  same,  upon  the  same  footing  as  money 
paid  into  other  courts,  and  the  securities  representing  the  same. 
It  is,  therefore,  now  the  law  that  where  a  statute  requires  the  pay- 
ment of  money  into  his  court,  or  the  deposit  of  a  security,  for  the 
payment  of  money  with  him,  the  same  must  be  paid  to,  or  4epos- 
ited  with,  the  county  treasurer  of  the  county,*  to  the  credit  of  the 
fund,  or  of  the  estate,  or  of  the  special  proceedings ;  unless  the 
surrogate  specially  directs  the  payment  or  deposit  to  be  made  to 
or  with  himself  or  the  clerk  of  the  surrogate's  court.  The  surro- 
gate or  the  clerk  of  the  court  receiving  money  or  a  security,  is  re- 


'  Co.  Civ.  Proc.  §  3515. 

'  §  731.  ■'  Co.  Civ.  Proc.  g  3538. 

*  In  Nel^  York  county,  to  the  city  chamberlain. 
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quired,  within  four  days  thereafter,  to  pay  the  money  to,  or  de- 
posit the  security  with,  the  county  treasurer,  or  city  chamber- 
lain, as  the  case  may  be,  except  where  the  statute  contains  special 
directions  for  another  disposition  thereof.  Each  security  so  de- 
posited is  subject  to  the  direction  of  the  surrogate's  court,  except 
that  the  treasurer  must,  unless  otherwise  directed,  coUect  the  prin- 
cipal and  interest  secured  thereby.  All  moneys  so  collected  by,  or 
paid  to  the  county  treasurer,  are  to  be  held,  managed,  invested,  and 
disposed  of  by  him  in  like  manner  as  money  paid  into  the  supreme 
court  in  an  action.  The  regulations  contained  in  the  general  rules 
of  practice,  as  specified  in  section  744  of  the  code  and  the  provis- 
ions of  title  third  of  chapter  eighth  of  the  code,  apply  to  money  so 
paid  and  securities  deposited.  The  surrogate's  court,  however, 
exercises,  with  respect  thereto  or  with  respect  to  a  security  in  which 
any  of  the  money  has  been  invested,  or  upon  which  it  has  been 
loaned,  the  power  and  authority  conferred  upon  the  supreme  court 
by  section  Y4Y  of  the  code.^ 


Co.  Civ.  Proc.  §  3537. 
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ARTICLE  FIRST. 

PEOCEEDINGB  BEFOEE  APPLICATION  FOE  PEOBATE. 

Upon  the  death  of  a  person  owning  property,  the  ownership  is 
immediately  transferred  to  another  ;  the  property  is  not  for  a  sin- 
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gle  instant  without  an  owner  ;  but  the  right  to  the  possession  of 
such  property,  and  the  power  to  dispose  of  it,  do  not  pass  in  the 
same  way.  The  right  of  ownership  in  the  property  frequently,  if 
not  usually,  depends  on  an  obscure  and  complicated  state  of  facts, 
and  therefore,  for  a  time,  the  power  of  disposal  is  held  in  suspense 
or  incumbered  with  restrictions  and  conditions  until  those  rights 
can  be  judicially  ascertained.  The  proceedings  had  for  this  pur- 
pose, the  identiiication  and  collection  of  the  property,  and  its  allot- 
ment and  distribution  according  to  the  rights  of  the  successors,  as 
they  are  made  to  appear,  constitute  the  administration  of  the  es- 
tate. The  first  step  in  the  proceedings  taken  in  a  surrogate's 
court,  to  obtain  such  a  judicial  determination,  is  to  apply  for  the 
probate  of  the  will,  if  any,  or  for  letters  of  administration  if  there 
be  no  wiU. 

Production  of  will.'] — The  law  prescribes  no  formalities  with 
respect  to  the  opening  and  reading  of  the  will  of  a  decedent,  but 
this  is  left  as  a  question  of  fair  dealing  among  persons  having 
diverse  interests  in  the  property  disposed  of  by  it.  And  the  fact 
that  the  will  was  first  opened  and  read  by  one  claiming  an  interest 
in  the  estate,  casts  no  suspicion  on  his  claim.  But  where  there  are 
other  reasons  to  suspect  fraud,  a  clandestine  use  of  knowledge 
acquired  from  the  wiU,  and  concealed  from  others  equally  inter- 
ested, might  be  an  importadt  circumstance  if  a  controversy  should 
arise  between  the  parties.  The  proper  course  for  those  into  whose 
hands  the  wiU  fails,  is  to  give  immediate  notice  of  its  existence 
to  the  parties  most  nearly  interested,  and  to  the  executor  named 
therein.  Where  the  will  has  been  deposited  in  a  public  office,  as 
permitted  by  statute,  the  duty  of  the  custodian,  upon  the  testator's 
death,  is  expressly  prescribed,  as  has  been  mentioned  in  a  previous 
chapter.^ 

Duiy  to  apply  for  probate.] — It  seems  hardly  necessary  to  re- 
mark that  the  application  for  proof  of  the  will,  if  there  is  one, 
should  be  made  without  delay,  and  that  mere  considerations  of 
delicacy  should  not,  in  this  matter,  be  allowed  to  control  the  action 
of  the  person  who  is  charged  with  the  custody  of  the  estate.  In 
early  times,  in  England,  it  was  customary  for  those  standing  near- 


See  p.  73,  ante. 
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est  an  intestate,  and  for  the  executors  or  beneficiaries  named  in 
the  will  of  a  testator,  to  take  immediate  charge  of  his  estate,  upon 
his  death,  without,  in  the  first  instance,  resorting  to  the  courts  for 
sanction.  The  result  was  that  a  creditor  could  maintain  an  action 
against  one  who  thus  assumed  to  administer ;  and  no  one  who  . 
should  interfere  with  the  effects  could  be  held  responsible  as  an 
executor  or  administrator.  The  law  is  changed  in  this  regard. 
The  Eevised  Statutes  take  away  the  remedy  which  creditors  had 
against  those  who,  without  such  authority,  interfere  with  the  assets, 
and  require  that  the  executor  or  administrator  duly  appointed,  shall 
pursue  a  remedy  for  the  benefit  of  the  creditors  or  others  concerned. 
It  is  provided  that  "  no  person  shall  be  liable  to  an  action  as  executor 
of  his  own  wrong  for  having  received,  taken  or  interfered  with  the 
property  or  effects  of  a  deceased  person."  ^  This  does  not  mean 
that  a  person  wrongfully  interfering  is  not  liable  to  an  action ;  but 
only  that  he  is  not  so  liable  in  the  capacity  of  an  executor  or  ad- 
ministrator. The  statute  further  declares,  that  he  "  shall  be  re- 
sponsible as  a  wrong-doer  in  the  proper  action,  to  the  executors  or 
general  or  special  administrators  of  such  deceased  person,  for  the 
value  of  any  property  or  effects  so  taken  or  received,  and  for  all 
damages  caused  by  his  acts  to  the  estate  of  the  deceased."  Hence, 
if  persons  pretenjiing  to  be  executors  take  possession,  the  next  of 
kin,  or  others  interested,  should  procure  an  administrator  to  be  ap- 
pointed, or  letters  testamentary  to  be  issued ;  and  the  executor  or 
administrator  so  appointed  may  recover  the  property.^ 

Interference  with  estate.] — Another  provision  of  the  statute  de- 
clares, that  "  every  person  who  shall  take  into  his  possession  any  of 
the  assets  of  any  testator  or  intestate,  without  being  thereto  duly 
authorized  as  executor,  administrator,  or  collector,  or  without  au- 
thority from  the  executor,  administrator,  or  collector,  shall  be  liable 
to  account  for  the  full  value  of  such  assets  to  every  person  entitled 
thereto,  and  shall  not  be  allowed  to  retain  or  deduct  from  such 
assets  for  any  debt  due  to  him."'  But,  in  connection  with  this 
provision,  it  should  be  observed  that,  if  such  a  person  subsequently 
takes  out  letters,  the    acts  which  were   before  tortious  may  be 


>  3  R.  S.  449,  §  17. 

°  Muir  V.  Trustees,  &c.  3  Barb.  Ch.  477;  Babcock  v.  Booth,  3  HUl,  181. 

»  3  E.  S.  81,  §  60. 
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— t _ _ 

thereby  legalized  ;  *  only,  however,  in  case  they  would  have  been 
lawful  if  he  had  been  acting  under  the  authority  of  letters  at  the 
time.'' 

Possession  of  estate  hef  ore  probate.'] — The  right  of  one  who  is 
named  an  executor  to  take  possession  of  the  effects  of  his  testator, 
without  waiting  for  the  probate  of  the  will,  is  limited.      It  is  a 
general  principle  that  an  executor  derives  his  title  from  the  will 
itself,  and  not  from  the  letters  testamentary  subsequently  issued  to 
him.     The  latter  are  not  the  foundation,  but  only  the  authenti- 
cated evidence,  of  his  title.'     ISTevertheless,  although  a  technical 
title  to  the  effects  vests  in  him  at  the  moment  of  the  testator's 
death,  he  cannot  fully  exercise  his  right  of  possession  until  he  has 
been  duly  recognized  as  executor  by  the  proper  tribunal.     The 
statute  expressly  provides,  that  no  executor,  although  named  in  the 
will  as  such,  shall  have,  before  letters  testamentary  are  granted, 
power  to  dispose  of  any  part  of  the  estate,  except  to  pay  funeral 
charges,  nor  power  to  interfere  with  the  estate,  farther  than  is  nec- 
essary for  its  preservation.*     "Where  any  important  interference 
with  the  assets  is  necessary  for  other  purposes  than  the  preserva- 
tion of  the  estate,  before  probate  can  be  had,  application  should  be 
made  for  the  appointment  of  a  temporary  administrator. 

Necessity  for  prolate.} — In  respect  to  wills  of  real  property, 
although  the  devisee  takes  directly  under  the  will,  and  not  through 
the  executor,  except  where  the  devise  is  to  the  latter  in  trust,  it  is 
desirable  for  many  reasons  that  wills  of  realty,  as  well  as  wills  of 
personalty,  should  be  regularly  proved  and  recorded  in  the  office 
of  the  proper  surrogate.  The  law  never  presumes  a  will  in  the 
absence  of  proof,  nor,  where  the  proof  tends  to  show  a  will  of  per- 
sonal property  only,  can  it  be  presumed  to  have  embraced  the  real 
property  of  the  testator.^  And  although  an  ancient  will  may  be 
admitted  as  evidence  of  title,  without  direct  proof  of  execution  or 
probate,  it  is  only  so  when  it  appears  to  be  of  the  age  of  at  least 


'  Priest  V.  Watkins,  3  Hill,  325;  Matter  of  Faulkner,  7  Id.  181;  and  see  Es- 
tate of  Farrell,  1  Tuck.  110. 

2  Bellinger  v.  Ford,  31  Barb.  311. 

3  Matter  of  G-reeley,  15  Abb.  N.  S.  393.  ■■  3  R.  S.  71,  §  16. 

^  Duke  of  Cumberland  v.  Graves,  9  Barb.  595;  Brant  v.  Livermore,  10  Johns. 
858. 
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thirty  years,  and  is  shown  to  have  come  from  the  proper  custody, 
or  where  such  an  account  of  it  is  given  as  may  be  reasonably  ex- 
pected under  the  circumstances  and  as  affords  a  presumption  of  its 
genuineness ;  but  in  every  case  a  corresponding  possession  under 
the  will  for  at  least  thirty  years  must  be  shown.^ 

A  more  important  reason  for  the  probate  of  wills  of  realty,  is 
that  unless  the  will  is  proved  and  recorded  in  the  surrogate's  office, 
or  established  by  action,  within  four  years  after  the  testator's  death, 
the  title  of  a  purchaser  in  good  faith,  and  for  a  valuable  considera- 
tion, from  the  heirs  of  the  testator,  is  not  defeated  or  impaired  by 
virtue  of  a  devise  in  the  wiU.  This  limitation  of  four  years,  how- 
ever, is  subject  to  the  condition  that  "  if,  at  the  time  of  the  testa- 
tor's death,  the  devisee  is  either  within  the  age  of  twenty-one 
years,  or  insane,  or  imprisoned  on  a  criminal  charge,  or  in  execu- 
tion upon  conviction  of  a  criminal  ofEense,  for  a  term  less  than  for 
life ;  or  without  the  State ;  or  if  the  will  was  concealed  by  one  or 
more  of  the  heirs  of  the  testator,"  the  four  years  do  not  begin 
until  after  the  expiration  of  one  year  from  the  removal  of  such  a 
disability,  or  the  delivery  of  the  wiU  to  the  devisee  or  his  repre- 
sentative, or  to  the  proper  surrogate.^ 

Caveat  against  probate.] — Before  the  Eevised  Statutes,  it  was 
the  practice,  when  any  one  intended  to  make  objection  to  the  pro- 
bate of  a  wiU  or  grant  of  administration,  to  file  a  caveat  with  the 
surrogate ;  and  such  a  caveat  might  be  filed  by  a  mere  stranger 

'  But  mere  efflux  of  time  will  not  authorize  a  will  of  thirty  years'  standing 
to  be  given  in  evidence  without  proof.  And  a  possession  under  it  for  less  than 
thirty  years  is  not  enough  (Staring  v.  Bowen,  6  Barb.  109).  It  seems  that  the 
thirty  years  are  to  be  computed  from  the  testator's  death  (lb.).  A  possession  of 
less  than  thirty  years  is  not  enough,  though  more  than  thirty  years  have  elapsed 
since  the  execution  of  the  will  (Jackson  v.  Blanshan,  3  Johns.  293).  And  see 
Jackson  v.  Thompson,  6  Cow.  178;  Jackson  v.  Christman,  4  Wend.  377;  Jack- 
son V.  Laroway,  3  Johns.  Cas.  383;  Bradatreet  v.  Clarke,  13  Wend.  603,  677; 
Jackson  v.  Luquere,  5  Cow.  231. 

2  Co.  Civ.  Proc.  §  3638,  adopting  substantially  1  R.  S.  749,  §  3.  The  excep- 
tion of  the  case  of  a  concealment  of  the  will  does  not  apply  where  the  devisees 
or  some  one  of  them  have  knowledge  and  possession  of  the  will,  and  it  is  taken 
from  such  possession  clandestinely  by  an  heir,  and  secreted  or  destroyed.  It 
only  applies  to  a  concealment  which  leaves  the  devisees  in  ignorance  of  their 
rights  under  the  will,  and  deprives  them  of  knowledge  of  its  existence  (Cole  v 
Gourlay,  79  N.  Y.  537;  affl'g  9  Hun,  493). 
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wlio  iad  no  interest  under  the  will ;  and  in  such  a  case  the  surro- 
gate was  required  to  cause  the  parties  and  witnesses  to  appear  be- 
fore him,  and  hear  and  determine  the  matter  in  controversy,  and 
grant  such  probate,  letters  testamentary,  or  of  administration,  as 
should  be  agreeable  to  law.^  The  Kevised  Statutes,  however, 
omitted  the  provisions  in  regard  to  the  caveat,  and  provided  that, 
as  to  wiUs  of  personal  property,  probate  might  be  contested  by  any 
one  of  the  next  of  kin  to  the  testator,  on  allegations  filed  within 
the  year.'  Subsequently,  provision  was  made  for  a  contest  by  any 
person  having  a  right,  upon  the  original  application  for  probate  of 
any  will,  on  filing,  with  the  surrogate  before  probate  made,  a  re- 
quest in  writing  that  all  the  witnesses  be  examined.'  And  these 
two  methods  of  objecting  to  probate  are  substantially  preserved 
by  the  Code  of  Civil  Procedure.*  Objection  wiU  not  be  heard  as 
to  the  right  of  the  party  to  contest  on  the  ground  of  want  of  in- 
terest ;  but  the  question  of  interest  wiU  be  determined  with  the 
main  question.' 


ARTICLE   SECOND. 

JTJEISDICTION   OF   PROBATE. 

Sec.  1. — Establishment  of  wills  by  civil  action. 
3. — Proof  of  wills  in  surrogates'  courts. 
3. — Wiat  law  governs  wills. 

SECTION    FIRST. 
ESTABLISHMENT   OF   WILLS   BY   CIVIL    ACTION. 

The  surrogates'  courts  of  this  State  have  an  original,  independ- 
ent jurisdiction  of  proceedings  for  the  proof  of  wills,  and  these 
courts  alone  possess  the  authority  to  grant  letters  testamentary 
and  of  administration.  But  there  are  cases  where  the  original 
wUl  is  inaccessible,  that  is,  in  another  State  or  country,  under 


'  1  R.  L.  1813,  446;  Reid  v.  Vanderheyden,  5  Cow.  719. 

=  2  R,  S.  61,  §§  30,  31.     See  Co.  Civ.  Proc.  §§  3647,  2648. 

'  L.  1837,  c.  460,  §  11. 

*  See  §§  3617,  3618,  3647,  3648,  Chap.  VIII,  post. 

'•  Norton  v.  Lawrence,  1  Redf .  473. 
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such  circumstances  that  it  cannot  be  obtained  for  proof  in  a  sur- 
rogate's court,  and  there  are  cases  of  foreign  wills  which  cannot 
be  probated  in  that  court.  Provision  is  therefore  made  for  the 
establishment  of  such  wills  ^  by  action,  at  the  instance  of  any  in- 
terested person,  in  the  following  cases : 

"  1.  Where  a  will  of  real  or  personal  property,  or  both,  has 
been  executed,  in  such  a  manner  and  under  such  circumstances, 
that  it  might,  under  the  laws  of  the  State,  be  admitted  to  probate 
in  a  surrogate's  court ;  but  the  original  will  is  in  another  State  or 
country,  under  such  circumstances  that  it  cannot  be  obtained  for 
that  purpose ;  or  has  been  lost  or  destroyed,  by  accident  or  design, 
before  it  was  duly  proved  and  recorded  within  the  State. 

"  2.  Where  a  will  of  personal  property,  made  by  a  person  who 
resided  without  the  State,  at  the  time  of  the  execution  thereof,  or 
at  the  time  of  his  death,  has  been  duly  executed,  according  to  the 
laws  of  the  State  or  country  in  which  it  was  executed,  or  in  which 
the  testator  resided  at  the  time  of  his  death,  and  the  case  is  not 
one  where  the  will  can  be  admitted  to  probate  in  a  surrogate's 
court,  under  the  laws  of  the  State."  ^ 

Judgment  estahlishing  will.'] — ^Where  all  the  necessary  parties 
to  a  special  proceeding  in  a  surrogate's  court,  for  the  probate  of 
the  same  will,  are  parties  to  the  action,  the  final  judgment  will  di- 
rect, that  an  exemplified  copy  thereof  be  transmitted  to  the  surro- 
gate having  jurisdiction,  and  be  recorded  in  his  oflice ;  and  that 
letters  testamentary,  or  letters  of  administration  with  the  will  an- 
nexed, be  issued  thereupon  from  his  court,  in  the  same  manner, 
and  with  like  effect,  as  upon  a  will  proved  in  that  eourt.^  But  in 
the  case  of  a  will  of  a  person,  who  was  a  resident  of  the  State  at 
the  time  of  his  death,  the  judgment  establishing  it  does  not  affect 
the  construction  or  validity  of  any  of  its  provisions.  Such  a 
question  arising  with  respect  to  any  provision,  must  be  determined 
in  the  same  action,  or  in  another  action  or  a  special  proceeding,  as 
the  case  requires,  as  if  the  will  was  executed  within  the  State.* 

'  The  statute  applies  to  wills  made  before,  as  to  those  made  after,  September 
first,  1880  (Co.  Civ.  Proc.  §  1867). 

'  Co.  Civ.  Proc.  §  1861.  See  the  note  to  this  section  in  Mr.  Throop's  edition 
of  the  Code  of  Civil  Procedure,  in  which  he  traces  the  history  of  this  iurisdic- 
tion.  On  the  subject  of  lost  or  destroyed  wills  the  reader  is  referred  to  Article 
Sixth  of  this  chapter. 

»  Co.  Civ.  Proc.  §  1863.  '  Co.  Civ.  Proc.  g  1863. 
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WiUs  of  real  praj>eriy.'\ — In  addition  to  the  foregoing  class  of 
cases  in  wMch  wills  may  be  established  by  action,  it  is  also  pro- 
vided that  any  wiU  of  real  property  situated  within  the  State,  or 
of  an  interest  in  such  property,  which  would  descend  to  the  heir 
of  an  intestate,  may  be  established,  and  its  validity,  construction 
or  effect  may  be  determined,  in  an  action  brought  for  that  pur- 
pose, in  like  manner  as  the  validity  of  a  deed,  purporting  to  con- 
vey land,  may  be  determined.  The  judgment  in  such  an  action 
may  perpetually  enjoin  any  party,  from  setting  up,  or  from  im- 
peaching, the  devise,  or  otherwise  making  any  claim  in  contraven- 
tion to  the  determination  of  the  court,  as  justice  requires.^ 

Limitation  of  action.] — The  action  to  establish  a  will  must  be 
brought  within  six  years  after  the  testator's  death,  except  that 
where  the  will  has  been  lost,  concealed  or  destroyed,  the  cause  of 
action  is  not  deemed  to  have  accrued,  until  the  discovery  by  the 
plaintifE  or  the  person  under  whom  he  claims,  of  the  facts  upon 
which  its  validity  depends.^ 


SECTION    SECOND. 

PEOOF   OF   WILLS   EST   SUEEOGATEs'    COTJETS. 

What  wills  provable  ly  surrogate.'} — ^Not  every  instrument  ex- 
ecuted by  a  decedent,  as  and  for  his  last  will  and  testament  is  prov- 
able in  a  surrogate's  court  in  this  State.  Independently  of  a 
restriction  as  to  a  testator's  age,  the  statute  imposes  certain  limita- 
tions, with  respect  both  to  the  formalities  of  execution  and  attesta- 
tion, and  to  the  testator's  residence,  and  the  location  of  his  prop- 
erty. Thus,  the  wiU  of  a  resident  of  ISTew  York,  executed  in 
France  according  to  the  French  law,  and  not  according  to  the  law 
of  this  State,  and  the  wiU  of  a  resident  of  France,  who  dies  leav- 
ing no  property  situated,  or  which  afterwards  comes,  here,  are 
within  the  excluded  classes.  These  limitations  will  be  considered 
separately. 

'  Co.  Civ.  Proc.  §  1866.  But  this  section  does  not  apply  to  a  case,  where  the 
question  in  controversy  is  determined  by  the  decree  of  a  surrogate's  court,  ren- 
dered upon  allegations  for  that  purpose,  where  the  plaintifE  was  cited,  in  the  special 
proceeding  in  the  surrogate's  court,  before  the  commencement  of  the  action  (lb.). 

=  Co.  Civ.  Proc.  §  382,  sub.  6. 
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Jurisdiction  as  affected  hy  mode  of  execution.'] — The  statutes 
prescribe  certain  formalities  for  the  execution  of  a  will,  which  are 
considered  in  detail  in  a  subsequent  article  of  this  chapter.  But  it 
is  not  in  aU  cases  essential  that  a  will  should  be  executed  with 
those  formalities,  in  order  to  be  proved  in  a  surrogate's  court  of 
this  State.  Certain  wills  of  personalty,  which  may  be  termed 
foreign  wills,  may  be  proved  in  like  manner,  although  not  ex- 
ecuted with  the  solemnities  prescribed  in  the  local  statutes.  The 
code  provides  that  a  will  of  real  or  personal  property,  executed  as 
prescribed  by  the  laws  of  the  State,  or  a  will  of  personal  prop- 
erty, executed  without  the  State,  and  -^thin  the  United  States, 
the  dominion  of  Canada,  or  the  kingdom  of  Great  Britain  and  Ire- 
land, as  prescribed  by  the  laws  of  the  State  or  country  where  it  is 
or  was  executed,  or  a  will  of  personal  property,  executed  by  a 
person  not  a  resident  of  the  State,  according  to  the  laws  of  the 
testator's  residence,  may  be  proved  in  a  surrogate's  court.^  It  will 
be  noted  that  this  provision  of  the  statute  makes  a  distinction  be- 
tween (1)  wills  of  real  property,  and  (2)  wills  of  personal  prop- 
erty. 

"Wills  of  the  former  class,  to  be  entitled  to  original  probate 
here,  must  be  executed  and  attested  with  the  formalities  prescribed 
by  our  statute.  It  may  be  presumed  that  "  real  property  "  refers 
to  lands  situated  within  this  State.  Wills  of  the  latter  class  must 
be  executed  and  attested  with  the  formalities  prescribed  either 
(1)  by  the  statutes  of  this  State ;  or  (2)  by  the  laws  of  the  place 
of  execution,  provided  that  place  is  a  sister  State,  or  Canada,  or 
the  kingdom  of  Great  Britain  and  Ireland ;  or  (3)  by  the  laws  of 
the  testator's  residence,  in  case  he  was  a  non-resident  of  the  State. 

The  time  which  determines  the  residence  of  a  testator,  for  the 
purposes  of  the  above-mentioned  rules,  is  the  time  of  the  execu- 
tion of  the  will,  and  not  the  death  of  the  testator.  Hence  it  is 
provided  that  "the  right  to  have  a  will  admitted  to  probate,  the 
validity  of  the  execution  thereof,  or  the  validity  or  construction 
of  any  provision  contained  therein,  is  not  affected  by  a  change  of 
the  testator's  residence  made  since  the  execution  of  the  will."  ^ 


■  Co.  Civ.  Proc.  §  3611. 

5  Co.  Civ.  Proc.  §  S613.  This  and  the  last  preceding  section  of  the  code  are 
an  adoption,  in  an  amended  form,  of  L.  1876,  c.  118,  §§  1,  3.  They  are  ex- 
pressly confined  "to  a  will  executed  by  a  person,  dying  after  the  eleventh  day 
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Jurisdiction  as  affecied.hy  residence,  and  loous  of  property. ^ 
— The  other  class  of  limitations  upon  the  jurisdiction  of  surro- 
gates' courts,  to  admit  wills  to  probate,  is  specified  by  a  section  of 
the  code,^  which  gives  to  the  surrogate's  court  of  each  county 
jurisdiction,  exclusive  of  every  other  surrogate's  court,  to  take  the 
proof  of  a  will,  and  to  grant  letters  thereupon,  in  either  of  the 
following  cases : 

1.  Where  the  decedent  was,  at  the  time  of  his  death,  a  resi- 
dent of  that  county,  whether  his  death  happened  there  or  else- 
where. 

2.  Where  the  decedent,  not  being  a  resident  of  the  State,  died 
within  that  county,  leaving  personal  property  within  the  State,  or 
leaving  personal  property  which  has,  since  his  death,  come  into 
the  State,  and  remains  unadministered. 

3.  Where  the  decedent,  not  being  a  resident  of  the  State,  died 
without  the  State,  leaving  personal  property  within  that  county, 
and  no  other ;  or  leaving  personal  property  which  has,  since  his 
death,  come  into  that  county,  and  no  other,  and  remains  unadmin- 
istered. 

4.  Where  the  decedent  was  not,  at  the  time  of  his  death,  a 
resident  of  the  State,  and  a  petition  for  probate  of  his  will,  or  for 
a  grant  of  letters  of  administration,  under  either  of  the  two  last 
preceding  clauses  (2  and  3),  has  not  been  filed  in  any  surrogate's 
court ;  but  real  property  of  the  decedent,  to  which  the  will  relates, 
or  which  is  subject  to  disposition  pursuant  to  a  surrogate's  decree, 
for  the  payment  of  the  decedent's  debts,  etc.,  is  situated  within 
that  county  and  no  other. 


of  April,  in  the  year  1876;  and  they  do  not  invalidate  a  will  executed  before 
that  date,  which  would  have  been  valid  but  for  the  enactment  of  those  sections, 
except  where  such  a  will  is  revoked  or  altered  by  a  will,  which  they  render 
valid,  or  capable  of  being  proved  "  in  a  surrogate's  court,  as  prescribed  (Co. 
Civ.  Proc.  §  3613).  The  question,  therefore,  whether  a  will  of  personalty,  made 
by  a  person  dying  before  the  date  specified,  is  so  executed  as  to  be  capable  of 
proof  in  a  surrogate's  court,  must  be  determined  in  view  of  the  former  rule  of 
law,  according  to  which  such  a  wiU  was  deemed  duly  executed,  if  executed  with 
the  formalities  prescribed'  by  the  law  of  the  place  where  the  testator  was  domi- 
ciled at  the  time  of  Ma  death  (Moultrie  v.  Hunt,  33  N.  Y.  394;  rev'g  36  Barb.  353; 
3  Bradf .  333).  In  such  a  case,  if  a  surrogate's  court  has  no  jurisdiction,  the  will 
may  be  established  in  an  action  (see  Co.  Civ.  Proc.  §  1861,  subd.  3,  and  §  1867). 
'  Co.  Civ.  Proc.  §  3476. 
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The  foregoing  provisions  accompKsli  the  two  results  of  (1) 
prescribing  what  wills  may  be  proved  in  a  surrogate's  court,  so  far 
as  the  question  depends  upon  the  locus  of  the  property  and  the 
residence  of  the  testator ;  and  (2)  designating  the  particular  county 
in  which  the  application  should  be  made.  As  viewed  in  the  former 
aspect,  their  consideration  is  proper  in  this  place.  These  jurisdic- 
tional provisions  comprise  so  much  of  the  section  of  the  code  cited 
as  applies  to  cases  of  probate,  as  distinguished  from  administration 
in  intestacy.  That  section  consolidates  provisions  of  the  former 
statutes  relating  to  those  subjects  respectively,  and  makes  certain 
phraseological  and  other  changes,  which  are  of  greater  or  less  im- 
portance, and  to  which  it  may  be  useful,  in  the  first  place,  to 
aUude. 

The  word  "resident,"  throughout  the  section,  replaces  the 
word  "  inhabitant,"  in  the  original ;  but  apparently  without  chang- 
ing the  meaning.  For,  although  "resident"  and  "residence," 
which  are  uniformly  employed  in  place  of  any  kindred  terms  in 
the  code,  are  not  expressly  defined  thereby,  the  context  in  each 
case  seems  to  require  them  to  be  construed  as  indicating  the  per- 
manent residence — the  home.  This  is  the  definition  of  "  dom- 
icil."  ^  Such  was  the  meaning  attached  to  "  inhabitant "  in  the 
statutes  revised  in  the  provisions  under  consideration.* 

Again,  where  the  jurisdiction  was  formerly  made  to  depend 
upon  the  existence  of  "  assets,"  the  expression  above  employed  is 
"personal  property,"  because  the  former  term,  as  now  defined, 
does  not  include  effects  exempted  by  law  in  favor  of  the  widow, 
etc.,  but  applies  exclusively  to  personal  property  applicable  to  the 
payment  of  debts.' 

'  Bartlett  v.  Mayor,  5  Sandf.  44;  Haggart  v.  Morgan,  5  N.  Y.  433;  2  Kent's 
Com.  540  (8th  ed.),  n. 

'  Isliam  V.  Gribbons,  1  Bradf .  69.  It  may  be  anticipated  that  the  general  dis- 
tinction taken  by  the  decisions  (see  Frost  v.  Brisbin,  19  "Wend.  11;  Douglas  v. 
Mayor,  &c.  3  Duer,  110;  Sherwood  v.  Judd,  3  Bradf.  419;  Petersen  v.  Chemical 
Bank,  82  N.  Y.  31 ;  Brown  v.  Lynch,  3  Bradf.  314),  between  residence  and  dom- 
icil  will  be  held  inapplicable  to  the  word  "reside,"  and  its  derivatives,  as  used 
in  the  Code  of  Civil  Procedure.  See  the  authorities  upon  the  question  of  dom- 
icil,  collated  and  discussed  in  Dupuy  v.  Wuitz  (53  N.  Y.  556).  See  Mr.  Moak's 
note  to  the  case  of  Hamilton  v.  Dallas  (L.  R.  1  Ch.  357;  15  Moak,  739);  and  see, 
also.  Von  Hoffman  v.  Ward  (4  Eedf .  348),  as  to  how  far  a  parent  may  change  the 
domicil  of  an  infant. 

8  Co.  Civ.  Proc.  §  3514,  subd.  3. 
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The  proviso  that  personal  property  of  a  non-resident,  coming 
into  the  State  after  his  death,  must,  in  order  to  give  jurisdiction 
to  our  courts,  be  such  as  "  remains  unadministered,"  is  in  conso- 
nance with  principles  of  international  and  interstate  comity  recog- 
nized as  controlling  under  the  former  statutes.^  In  two  of  the 
foregoing  four  clauses,  residence,  on  the  part  of  the  decedent,  is 
predicated  as  of  "the  time  of  his  death ; "  while,  in  the  remaining 
two,  this  qualification  is  lacking.  But  a  comparison  with  the 
originals  leads  to  the  conclusion  that  this  difference  is  accidental. 
Certainly,  in  the  instances  where  the  phrase  quoted  is  omitted,  no 
later  time  could  be  referred  to ;  and  the  theory  that  an  earlier 
time  is  intended,  would  imply  such  indefiniteness  in  the  statute  as 
to  render  it  manifestly  untenable. 

Certain  omissions  in  the  original  statutes,  supplied  by  these 
clauses  of  the  code,  will  be  mentioned  hereafter.  Having  exam- 
ined the  statute,  generally,  it  may  be  useful  to  observe,  in  the 
next  place,  by  way  of  analysis,  that  it  provides  for  two  general 
classes  of  cases : 

1.  "Wills  of  residents  of  the  State. 

2.  "WDls  of  non-residents. 

Probate  may  be  taken  in  all  cases  of  wills  of  residents,  and  in 
some  cases  of  wills  of  non-residents.  The  cases  where  application 
for  probate  of  the  will  of  a  non-resident  wiU  be  entertained  may 
be  arranged  under  two  heads : 

(a.)  Where  there  is  personal  property  in  the  State. 

(5.)  "Where  real  property  of  the  decedent,  to  which  the  wiU  re- 
lates, or  which  a  surrogate  might  direct  to  be  sold,  etc.,  for  debts, 
etc.,  lies  in  the  State. 

The  cases  in  which  the  statute  expressly  authorizes  probate  of 
the  win  of  a  non-resident,  on  the  ground  that  personal  property 
of  the  testator  is  in  the  State,  are  again  divisible  into  four 


1.  "Where  he  dies  within  the  State,  leaving  personal  property 
therein. 

■  Sedgwick  v.  Ashburner,  1  Bradf.  105;  holding  that  funds  which  have  been 
transmitted  to  this  State  by  a  foreign  executor,  to  be  paid  over  pursuant  to  the 
will,  are  not  a  basis  for  the  grant  of  administration  here.  See,  also,  Gulick  v. 
Gulick,  31  How.  Pr.  22;  33  Barb.  92;  Parsons  v.  Lyman,  20  N.  T.  103;  18  How. 
Pr.  193;  modifying  28  Barb.  564;  rev'g  4  Bradf.  368. 
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2.  Where  lie  dies  within  the  State,  leaving  personal  property 
which  thereafter  comes  into  the  State. 

3.  Where  he  dies  without,  leaving  personal  property  within, 
the  State. 

4.  Where  he  dies  without  the  State,  leaving  personal  property 
which  thereafter  comes  within  the  State. 

The  general  plan,  then,  upon  which  the  statute  may  be  stated 
to  proceed,  is  to  allow  surrogates  to  take  proof  of  a  duly  executed 
will,  independently  of  the  place  of  the  testator's  death,  where  he 
resided  within  the  State,  or  where,  residing  without  the  State,  he 
left  real  property  therein,  affected  by  the  will,  or  subject  to  a  sur- 
rogate's disposition,  or  left  personal  property  in,  or  which  after  his 
death  comes  into,  the  State. 

These  provisions  supply  two  cases  omitted  in  the  original,  viz., 
where  a  non-inhabitant  testator  dies  in  any  county  in  the  State, 
leaving  no  assets  in  the  State,  but  assets  thereafter  come  within 
the  county  of  his  decease  or  any  other  county ;  and  where  a  non- 
inhabitant  testator  dies  in  any  county  in  the  State,  leaving  no 
assets  there,  but  leaving  assets  in  some  other  county  in  the  State ; 
thus  superseding  a  ruling  substantially  to  the  effect  that  surrogates' 
courts  may  take  proof  of  wills,  either  (1)  where  the  legislature  has 
conferred  jurisdiction ;  or  (2)  in  analogous  cases,  where  jurisdic- 
tion has  not  been  so  conferred.^ 

SECTION  THIED. 
WHAT   LAW   GOVEENS   WILLS. 

Before  proceeding  to  speak  in  detail  of  the  steps  to  be  taken 
in  a  surrogate's  court  for  the  proving  of  a  will,  we  may  properly 
ascertain  by  what  local  law  a  will  is  regulated. 

Law  at  time  of  testator's  death.'] — The  formalities  requisite  to 
the  due  execution  of  a  will  are  governed  by  the  law  existing  at  the 

1  Kohler  v.  Knapp,  1  Bradf.  241.  It  is  true  the  defects  referred  to  were 
theoretical  rather  than  practical,  since,  as  the  smallest  amount  of  assets  is  enough 
to  sustain  an  application  for  probate,  it  would  scarcely  he  possible  for  any  one  to 
die  in  a  county  without  leaving  assets  enough  therein  for  that  purpose.  See  the 
case  cited,  where  the  application  for  probate  was  sought  to  be  sustained  on  the 
ground  that  an  old  cloak  belonging  to  the  testator  had  afterwards  come  into  the 
county  of  his  decease. 
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time  of  the  testator'' s  death,  unless  otherwise  provided  by  the  law. 
For  a  will  is  ambulatory  while  the  testator  lives,  and  it  takes  effect 
only  on  his  death.  Hence,  a  statute  affecting  wills,  which  is 
enacted  after  a  will  is  made,  but  before  a  testator's  death,  must, 
unless  there  be  a  saving  clause  as  to  such  wills,  take  effect  there- 
on.^ But  it  is  usual  for  the  legislature,  in  changing  the  formalities 
prescribed  for,  the  due  execution  of  wills,  to  except  instruments 
previously  executed,  but  not  yet  made  effectiye  by  death.  Such 
provision  was  made  in  the  Kevised  Statutes.^  But  by  adding  a 
codicil  after  a  new  statute  lias  been  passed,  the  testator  republishes 
his  will,  and  subjects  it,  in  some  degree,  at  least,  to  the  effect  of 
the  new  statute.^ 

In  respect  to  the  mode  of  proof,  the  case  is  governed  by  the 
law  in  force  when  the  will  is  propounded  for  probate.''  But  the 
topic  under  consideration  involves,  also,  questions  concerning  the 
lex  loci. 

Law  of  place  as  to  wills  of  real  property.} — In  respect  to  wills 
of  real  property,  situated  within  the  State,  the  formalities  of  ex- 
ecution must  of  course  be  those  prescribed  by  our  own  law ;  but 
where  the  real  property  is  situated  in  another  State,  the  formalities 
prescribed  by  the  laws  of  that  State  must  be  complied  with. 

—  as  to  wills  of  personal  property.} — In  respect  to  wiUs  of 
personal  property,  the  rule  in  this  State  formerly  was  that  the 
formalities  of  execution  and  attestation  must  be  those  prescribed 
by  the  law  of  the  place  where  the  testator  was  domiciled  at  the 
time  of  his  death,  for  the  reason,  as  was  argued,  that,  as  a  will  is 
whoUy  inoperative  until  the  testator's  death,  and  as  the  law  of  the 
domicil  applies  to  the  person  and  the  personal  property,  the  will, 
wherever  made,  and  notwithstanding  any  changes  of  domicil, 
must  be  sustained,  if  at  all,  in  respect  to  its  formalities  of  execu- 
tion, by  the  law  which  was  applicable  to  his  person  and  his  per- 
sonal property  at  that  time.=    But  this  doctrine  is  now  changed  in 

'  Root  v.  Stuyvesant,  18  Wend.  257;  Bishop  v.  Bishop,  4  Hill,  138;  Double- 
day  v.  Newton,  37  Barb.  431;  De  Peyster  v.  Clendining,  8  Paige,  395;  affi'd  on 
other  points  sub  nam.  Bulkley  v.  De  Peyster  (36  Wend.  31),  and  approved  as  to 
this  point  in  Wakefield  v.  Phelps  (37  N.  H.  395). 

^  Lawrence  v.  Hebbard,  1  Bradf.  353;  Price  v.  Brown,  Id.  391. 

5  Salmon  v.  Stuyvesant,  16  Wend.  331;  Koot  v.  Stuyvesant,  18  Id.  357,  315. 

*  Co.  Civ.  Proc.  §  3483;  Jauncey  v.  Thorne,  3  Barb.  Ch.  40. 

s  Moultrie  v.  Hunt,  38  N.  T.  894;   rev'g  36  Barb.  353,  and  3  Bradf.  333; 
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this  State,  and  a  will  of  personal  property  executed  in  any  other 
State  or  territory  of  the  United  States,  the  dominion  of  Canada,  or 
the  kingdom  of  Great  Britain  and  Ireland,  if  executed  as  pre- 
scribed by  the  laws  of  the  State  or  country  where  it  was  executed, 
may  be  proved  here ;  and  this  right  to  probate,  as  well  as  the  ya- 
Hdity  of  the  execution  of  the  will  or  its  construction,  is  not  af- 
fected by  a  change  of  the  testator's  residence  made  after  its  exe- 
cution and  publication.^ 

The  law  of  domicil  not  only  governs  the  formalities  of  execu- 
tion of  a  will  of  personal  property,  but  also  determines  the  ques- 
tion of  testamentary  capacity;'  and  the  right  of  the  person  to 
dispose  of  the  estate,^  as  well  as  the  construction  of  the  instrument.* 

—  as  to  wills  of  non-residents.] — It  has  already  appeared  that 
the  statute  gives  the  surrogate  jurisdiction  to  take  proof  of  a  will 
of  a  non-resident  of  this  State,  where  there  is  personal  property 
in  the  county  of  the  surrogate.  To  entitle  such  a  wiU  to  probate, 
it  must  formerly  have  been  shown  to  have  been  executed  as  a  valid 
testamentary  paper  in  accordance  with  the  laws  of  the  place  of  the 
decedent's  domicil  at  the  time  of  his  death.'  But  now,  the  rule 
as  to  the  surrogate's  jurisdiction  is  more  liberal ;  *  while  the  su- 


Dupuy  V.  Wurtz,  53  N.  T.  556.  Real  and  personal  property,  though  given  by 
the  same  clause  of  a  will,  and  upon  the  same  trust,  are  severable,  and  the  valid' 
ity  of  one  does  not  depend  upon  that  of  the  other  (Knox  v.  Jones,  47  N.  T.  389). 

'  Co.  Civ.  Proc.  §§  3611,  2613.  These  two  sections  apply  only  to  a  will  ex- 
ecuted by  a  person  dying  after  the  eleventh  day  of  April,  1876;  and  they  do  not 
Invalidate  a  will  executed  before  that  date,  which  would  have  been  valid  but  for 
the  enactment  of  these  sections,  except  where  the  will  is  revoked  or  altered  by  a 
will  which  they  render  valid  or  capable  of  being  proved  in  the  surrogate's  court 
(Id.  §  3613). 

«  Davison's  Estate,  1  Tuck.  479. 

'  Schultz  V.  Dambmann,  3  Bradf.  379;  Wood- v.  Wood,  5  Paige,  596. 

•*  Chamberlain  v.  Chamberlain,  48  N.  Y.  434;  JEnox  v.  Jones,  47  N.  T.  389. 
Compare  Mills  v.  Fogal,  4  Edw.  559;  Isham  v.  Gibbons,  1  Bradf.  69;  Matter  of 
Roberts,  8  Paige,  446;   1  Redf.  on  WUls,  393;   and  see  Co.  Civ.  Proc.  §3694. 

'  See  Dupuy  v.  Wurtz,  53  N.  Y.  556.  A  leasehold  estate  for  years  in  lands 
situate  in  this  State,  owned  by  a  resident  of  another  State,  will  be  considered  as 
personal  property,  and  as  such,  as  to  its  transmission  by  last  will  and  testament, 
controlled  by  the  law  which  governed  the  person  of  its  owner  (Despard  v. 
Churchill,  53  N.  Y.  193). 

«  See  Co.  Civ.  Proc.  §  3611;  and  p.  132,  ante. 
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preme  court  and  other  superior  courts  of  record  may  establish  such 
a  will  in  certain  cases  where  it  could  not  be  proved  before  a  sur- 
rogate.^ 

ARTICLE  THIRD. 

APPLICATION   FOE   PEOBATE. 

Sec.  1. — Application,  where  made. 
3. — Who  may  apply  for  probate. 
3. — ^Mode  of  application. 
4. — Who  to  be  cited. 
5. — The  citation  and  its  service. 

SECTION    FIRST. 

APfLIOATION,    WHEEE   MADE. 

Assuming  that  the  will  is  one  of  which  a  surrogate  is  author- 
ized to  take  the  proof,  it  becomes  necessary  to  determine  in 
which  county  the  application  should  be  made.  In  some  instances 
the  applicant  is  confined  to  one  particular  county,  while  in  others 
the  surrogates  of  two  or  more  counties  have  concurrent  jurisdic- 
tion. The  former  class  of  cases — ^that  of  exclusive  jurisdiction — 
is  regulated  by  a  provision  of  the  code  which  has  been  abeady 
quoted  and  discussed,  but  may  be  reproduced  here  for  considera- 
tion with  reference  to  the  topic  in  hand. 

JExclusive  jurisdiction  of  one  surrogate.'] — The  surrogate's 
court  of  each  county  has  jurisdiction,  exclusive  of  every  other 
surrogate's  court,  to  take  the  proof  of  a  wiU,  and  to  grant  letters 
thereupon,  in  either  of  the  following  cases  : 

1.  Where  the  decedent  was,  at  the  time  of  his  death,  a  resident 
of  that  county,  whether  his  death  happened  there  or  elsewhere. 

2.  Where  the  decedent,  not  being  a  resident  of  the  State,  died 
within  that  county,  leaving  personal  property  within  the  State,  or 
leaving  personal  property  which  has,  since  his  death,  come  into  the 
State,  and  remains  unadministered. 

3.  Where  the  decedent,  not  being  a  resident  of  the  State,  died 
without  the  State,  leaving  personal  property  within  that  county, 


•  See  Co.  Civ.  Proc.  §  1861;  Matter  of  Hornby,  3  Paige,  439;   Stephens  v. 
Brooks,  Clarke,  131;  Matter  of  Roberts,  8  Paige,  446. 
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and  no  other ;  or  leaving  personal  property  whicli  has,  since  his 
death,  come  into  that  county,  and  no  other,  and  remains  unadmin- 
istered. 

4.  Where  the  decedent  was  not,  at  the  time  of  his  death,  a  res- 
ident of  the  State,  and  a  petition  for  probate  of  his  will,  or  for  a 
grant  of  letters  of  administration,  under  either  of  the  two  last 
preceding  clauses  (2.  and  3),  has  not  been  j&led  in  any  surrogate's 
court ;  but  real  property  of  the  decedent,  to  which  the  will  relates, 
or  which  is  subject  to  disposition  pursuant  to  a  surrogate's  decree 
for  the  payment  of  the  decedent's  debts,  etc.,  is  situated  within 
that  county,  and  no  other.' 

It  will  be  observed  that  the  first  of  these  four  clauses 
relates  to  residents,  while  the  remaining  three  apply  to  non- 
residents of  the  State ;  and  that,  of  the  last  named  three, 
the  first  two  contemplate  a  jurisdiction  depending  upon  resi- 
dence, place  of  death,  and  locality  of  personalty,  while  under  the 
final  clause,  jurisdiction  depends  upon  residence  and  locality  of 
realty,  and  cannot,  in  any  case,  be  exercised  where  it  has  been  in- 
voked unider  either  of  the  two  preceding  clauses.  The  first  in- 
quiry, therefore,  in  this  connection,  is  as  to  the  testator's  domicil. 
If  he  was  domiciled  in  the  State,  then,  no  matter  whe];e  his  death 
occurred,  probate  can  be  had  only  in  the  county  of  such  domicil. 
If,  on  the  other  hand,  he  was  domiciled  in  any  other  State,  the 
nature  and  loaus  of  his  property  are  to  be  considered.  His  estate 
may  consist  of  (a)  only  personal  efiects  within,  or  which,  after  his 
death,  come  into,  the  State,  or  (6)  only  real  property,  in  the  State, 
described  in  the  fourth  clause,  or  (c)  both  real  and  personal  prop- 
erty.    "We  will  consider  each  of  these  hypotheses. 

(a).  In  this  ease,  the  place  of  the  testator's  death  is  to  be  noted. 
If  he  died  within  the  State,  the  application  can  be  made  only  in 
t£e  county  where  he  died ;  while,  if  he  died  without  the  State,  it 
can  be  made  only  in  the  county  where  the  property  was  left  or  has 
come.^ 

(h).  Here,  the  application  for  probate  must  be  made  in  the 
county  where  the  real  property  is  situated,  independently  of  the 
place  of  the  testator's  death. 


'  Co.  Civ.  Proc.  §  3476. 

» "We  assume  here  that  there  is  only  one  such  county.    The  case  where  prop- 
erty is  left  in,  or  comes  into,  two  or  more  counties  is  subsequently  discussed. 
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(c).  In  such  a  case,  by  tlie  terms  of  tne  statute,  if  a  petition 
for  probate,  or  for  letters  of  administration,  has  been  filed  under 
either  the  second  or  third  clauses,  no  surrogate  can  gain  jurisdic- 
tion under  the  fourth.  But  there  seems  to  be  a  casus  omissus  in 
the  statute,  in  failing  to  prohibit  the  invoking  Of  jurisdiction  based 
upon  the  locality  of  personal  property  of  a  non-resident,  after  a 
petition  has  been  filed  under  the  fourth  clause  of  the  statute. 

'Nature  and  locality  of  personal  property.] — The  general  def- 
inition of  "  personal  property "  makes  the  term  include  money, 
goods  and  chattels,  things  in  action,  and  evidences  of  debt.^  But, 
as  used  in  fespecf  to  surrogates'  proceedings,  the  expression  signi- 
fies every  kind  of  property,  which  survives  a  decedent,  other  than 
real  property  as  defined  in  reference  to  the  same  subject,  and  in- 
cludes a  right  of  action  conferred  by  special  statutory  provision 
upon  an  executor  or  administrator.^  The  question  what  are 
"  assets,"  will  be  considered  in  a  subsequent  chapter.  That  term 
having  been  expunged  from  the  statutory  provision  now  under 
discussion,  does  not  call  for  further  mention  here.  A  "  debt "  in- 
cludes every  claim  or  demand  upon  which  a  money  judgment 
could  be  recovered  in  an  action.' 

In  respect  to  the  subject  of  locality,  tangible  personal  property 
presents  no  difficulties.  Where  personal  property  left  by  a  de- 
cedent consists  of  a  debt  owing  by  a  resident  of  this  State,  its  lo- 
cality is  established  by  the  code  which  declares  that  "  for  the  pur- 
pose of  conferring  jurisdiction  upon  a  surrogate's  court,  a  debt, 
owing  to  a  decedent  by  a  resident  of  the  State,  is  regarded  as  per- 
sonal property  situated  within  the  county  where  the  debtor,  or 
either  of  two  or  more  joint  debtors,  resides ;  and  a  debt,  owing  to 
him  by  a  domestic  corporation,  is  regarded  as  personal  property, 
situated  within  the  county  where  the  principal  office  of  the  corpo- 
ration is  situated.  But  the  foregoing  provision  does  not  apply  to 
a  debt  evidenced  by  a  bond,  promissory  note,  or  other  instrument 
for  the  payment  of  money  only,  in  terms  negotiable,  or  pay- 
able to  the  bearer  or  holder.     Such  a  debt,  whether  the  debtor  is  a 


'  Co.  Civ.  Proc.  §  3343,  subd.  7. 

"  Co.  Civ.  Proc.  §  2514,  Bubd.   13.     The  corresponding  definitions  of  real 
property  are  given  in  the  next  paragraph. 

^  Co.  Civ.  Proc.  §  3514,  subd.  3.     See  Despard  v.  Churchill,  53  N.  T.  193. 
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resident  or  a  non-resident  of  the  State,  or  a  foreign  or  a  domestic 
government,  State,  county,  public  officer,  association,  or  corpora- 
tion, is,  for  the  purpose  of  so  conferring  jurisdiction,  regarded  as 
personal  property,  at  the  place  where  the  bond,  note,  or  other  in- 
strument is,  either  within  or  without  the  State."  ^ 

Nature  and  locality  of  real  property. '\ — Eeal  property  is,  in 
general,  co-extensive  in  meaning  with  lands,  tenements,  and  her- 
editaments.^ As  used  in  respect  to  surrogates'  proceedings,  the  ex- 
pression includes  every  estate,  interest  and  right,  legal  or  equitable, 
in  lands,  tenements,  or  hereditaments,  except  those  which  are  de- 
termined or  extinguished  by  the  death  of  a  person  seized  or  pos- 
sessed thereof,  or  in  any  manner  entitled  thereto,  and  except  those 
which  are  by  law  declared  to  be  assets.'  As  regards  the  locality  of 
real  property,  it  was  held  under  the  former  statute,*  giving  the 
surrogate  jurisdiction  where  "  any  real  estate  devised  by  the  tes- 
tator" is  situated  in  his  county,  that  jurisdiction  depended  not 
upon  the  decedent's  ownership  of  such  property,  but  upon  his 
actual  or  apparent  devise  thereof.'  But  such  a  question  cannot 
arise  under  the  present  code,  which,  in  this  instance,  adopts  the 
language  of  the  Kevised  Statutes.* 

The  provision  giving  the  surrogate  jurisdiction  to  take  probate 
of  the  will  of  a  non-resident,  by  reason  of  real  property  being 
situated  in  his  county,  is  important,  chiefly  with  reference  to  giv- 
ing effect  to  the  devises  and  powers  of  sale  relating  to  real  prop- 
erty within  the  State,  contained  in  a  will,  in  a  case  where,  so  far  as 
personal  property  is  concerned,  there  is  no  jurisdiction  to  take  pro- 
bate here ; '  and  also  in  that  class  of  cases  where,  by  reason  of  there 
being  insufficient  assets,  creditors  must  resort  to  the  real  property 
for  the  satisfaction  of  debts.'  It  removes  doubts  and  obscurities 
which  existed  under  the  original  enactments  of  which  it  is  a  re- 


'  Co.  Civ.  Proc.  §  2478;  substantially  enacting  what  was  formerly  the  rule. 
See  KoWer  v.  Knapp,  1  Bradf.  241;  Ferris  v.  Van  Veohten,  73  N.  Y.  113;  Beers 
V.  Shannon,  Id.  292. 

2  Co.  Civ.  Proc.  §  3343,  subd.  6.         «  Co.  Civ.  Proc.  §  2514,  subd.  13. 

*  L.  1837,  c.  460,  §  1,  subd.  5.  ^  Vreeland  v.  McClelland,  1  Bradf.  398. 

•  2  R.  S.  220,  §  1,  subd.  1. 

'  See  Young  v.  Brush,  18  Abb.  Pr.  171;  b.  C.  28  N.  Y.  667;  Thorn  v.  Shell, 
15  Abb.  Pr.  N.  B.  81. 

»  Hollister  v.  HoUister,  10  How.  Pr.  632. 
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vision,  but  appears,  as  has  been  already  intimated,  still  to  leave 
open  a  question  which  may  give  rise  to  a  conflict  of  jurisdiction. 

Concurrent  jurisdiction  of  two  or  more  surrogates.'] — We  have 
thus  far  treated  of  cases  where  the  surrogate  of  a  particular  county 
has  exclusive  jurisdiction  to  take  probate  of  a  wiU,  but  it  is  mani- 
fest that  where  jurisdiction  depends  on  the  existence  of  property 
in  a  county  of  the  State,  two  or  more  surrogates  might  have  equal 
claim  to  jurisdiction.  The  code  provides  for  such  a  contingency, 
by  establishing  the  rule  that  where  personal  property  of  a  non-res- 
ident testator  dying  without  the  State,  is  -within,  or  after  his 
death  comes  into,  two  or  more  counties,  under  such  circumstances 
as  to  confer  jurisdiction  to  take  the  probate  ;  or  real  property  of 
any  non-resident  testator  is  situated  in  two  or  more  counties,  under 
the  like  circumstances;  the  surrogates'  courts  of  those  counties 
have  concurrent  jurisdiction,  exclusive  of  every  other  surrogate's 
court,  to  take  the  proof  of  the  will  and  grant  letters  thereupon ; 
but  where  a  petition  for  probate,  or  for  letters  of  administration, 
has  been  duly  filed  in  either  of  the  courts  so  possessing  concurrent 
jurisdiction,  the  jurisdiction  of  that  court  excludes  that  of  the 
other.^ 

SECTION    SECOND. 

WHO   MAY  APPLY  FOE   PEOBATE. 

In  general.] — The  person  who,  it  might  be  supposed,  would 
naturally  take  steps  to  have  a  will  proved,  is  the  executor,  if  any, 
named  therein.  It  is  competent,  however,  for  either  "  a  person 
designated  in  a  will  as  executor,  devisee,  or  legatee,  or  any  other 
person  interested  in  the  estate,  or  a  creditor  of  the  decedent,"  *  to 
present  to  the  surrogate's  court  having  jurisdiction,  a  petition  for 
the  probate  of  the  will.  Under  the  definition,'  given  in  the  code,  of 
a  "  person  interested,"  this  enumeration  includes,  besides  the  per- 
sons specifically  designated,  a  husband  or  wife,  and  those  coming 
within  the  description  of  heirs  and"  next  of  kin.  Doubtless,  under 
the  language  of  the  present  as  under  that  of  the  former  statute, 
the  rule  obtains,  that  any  interest,  or  the  bare  possibility  of  in- 

'  Co.  Civ.  Proc.  §  2477.  =  See  Co.  Civ.  Proc.  §  3614. 

3  Co.  Civ.  Proc.  §  3514,  subd.  11. 
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terest,  is  sufficient  to  entitle  one  to  be  a  party  to  tlie  proceeding.^ 
A  person  interested  may  make  the  application  by  a  duly  author- 
ized agent ;  it  is  not  necessary  that  he  should  apply  personally.^ 
Formerly,  where  a  married  woman  propounded  a  will,  her  husband 
was  usually  required  to  join  with  her ;  but  now,  married  women 
are  capable  of  receiving  letters  as  though  they  were  single  women,' 
and  it  is  expressly  declared  that  a  married  woman  prosecutes  or 
defends  a  special  proceeding  as  if  she  were  single.* 

Foreign  wills. l-r-The  statute  makes  no  distinction,  in  respect 
to  the  right  to  apply  for  probate,  between  a  domestic  and  a  for- 
eign win.  In  the  case  of  the  latter,  the  application  is  usually 
made  by  the  foreign  representative,  in  person  or  by  his  attorney  in 
fact.  The  right  of  a  foreign  consul  to  intervene  in  any  such  pro- 
ceeding on  behaK  of  a  member  of  his  nation  not  within  the  coun- 
try, has  been  generally  recognized. 

Presence  of  the  will.'] — It  is  not  only  the  right,  but  the  duty 
of  one  who  finds  a  will  which  he  is  interested  to  prove,  to  pro- 
pound it  for  probate.'  The  proponent  need  not,  even  where  the 
wiU  is  not  lost  or  destroyed,*  have  the  document  in  his  posses- 
sion, or  produce  it  as  a  condition  of  obtaining  a  citation.  Its 
production  can  be  compelled,  at  the  proper<  time,  by  a  subpcBna 
duces  tecum.''  But  it  must  be  produced  before  a  decree  can  be 
entered  admitting  it  to  probate.  If  the  instrument  is  inaccessible, 
that  is,  in  another  State  or  country  under  such  circumstances  that 
it  cannot  be  obtained  here  for  the  purpose  of  probate  in  the  sur- 
rogate's court,  it  may  be  established  by  a  civil  action.^  If  lost  or 
destroyed  it  may  be  proved  either  by  action  or  by  a  special  pro- 
ceeding in  the  surrogate's  court. 

SECTION    THIRD. 
MODE   OF   APPLICATION. 

Application  hy  written  petition.] — The  formalities  of  the  ap- 
plication for  proof  of  a  will,  so  far  as  they  are  prescribed  by  stat- 


'  Matter  of  Greeley,  15  Abb.  N.  8.  393.    See  other  cases  ante,  p.  98. 
»  Russell  V.  Hart,  9  Week.  Dig.  54. 

»  L.  1867,  c.  783,  §  3.  4  Qo.  Civ.  Proc.  §  450. 

"  Matter  of  Griswold,  15  Abb.  Pr.  299;  and  see  Thorn  v.  Shell,  15  Abb  Pr 
N.  S.  81. 

«  See  Co.  Civ.  Proc.  §  3631.  i  Co.  Civ.  Proc.  §  3481,  subd.  3. 

8  Co.  Civ.  Proc.  §  1861;  see  ante,  p.  137. 
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ute,  are  very  simple.  The  application  is  by  petition.  Whatever 
may  have  been  the  former  practice/  the  statute  now  recognizes 
the  general  rule,^  that  the  petition  for  probate  must  be  in  writing 
and  duly  verified.  The  requisite  form  of  the  allegations  and 
mode  of  verification,  are  the  same  as  in  case  of  a  verified  pleading 
in  a  civil  action.'  The  affidavit  of  verification  may  be  taken 
before  any  officer  authorized  to  administer  oaths  and  affidavits 
generally.* 

Where  the  property  is  small,  and  the  parties  are  few,  it  has 
been  not  unusual  for  them  to  go  before  the  surrogate  together, 
produce  the  will  and  state  the  facts,  in  answer  to  inquiries  ad- 
dressed to  them ;  and  in  such  cases,  if  no  objection  appeared,  the 
surrogate  would  proceed  at  once  to  take  proof  of  the  will,  the  cita- 
tion sometimes  being  dispensed  with,  on  the  ground  of  a  personal 
appearance  of  all  parties  in  interest.^  So,  where,  although  the  es- 
tate was  not  small,  the  parties  were  few,  the  petition  for  probate, 
verified  by  the  testator's  widow,  alleging  that  the  testator  left  no 
heirs  or  next  of  kin,  a  citation  was  held  unnecessary.*  Under  the 
present  code  it  is  believed  that  the  provision  for  a  verified  written 
petition  for  probate  is  compulsory ;  for  although  its  language  is 
that  the  proponent  "  may  present "  such  a  petition,  the  permissive 
form  of  the  expression  appears  to  be  owing  to  the  main  purpose  of 
the  section,  to  confer  upon  the  persons  specified  the  right  to  apply 
for  probate ;  and  no  other  method  of  invoking  the  jurisdiction  of 
the  court  is  prescribed.  And  such  indeed  has  been  the  general 
and  orderly  course  of  practice.  On  the  other  hand,  if  the  petition 
shows  that  there  are  no  persons  entitled,  under  the  statute,  to  be 
cited,  a  prayer  for  a  citation  and  the  citation  itself,  are  needless 
formalities ;  so  that  the  ruling  above  cited  may  be  expected  to  be 
held  still  applicable,  notwithstanding  the  mandatory  language  of 
the  code,  viz.,  that,  "  upon  the  presentation  of  such  a  petition,  the 
surrogate  must  issue  a  citation  accordingly." ' 

Contents  of  the  petition.'] — The  requirements  of  the  code,  as 
to  the  contents  of  the  petition,  are  briefly  that  it  describe  the  will, 


'  See  Smitli  v.  Remington,  43  Barb.  75;  Wright  v.  Fleming,  19  Hun,  870. 

2  See  Foster  v.  Wilber,  1  Paige,  537. 

=  See  Co.  Civ.  Proc.  §§  523-536  and  2534. 

^  See  Co.  Civ.  Proc.  §  843.    ,  '  See  Everts  v.  Everts,  63  Barb.  577. 

^  Bailey  v.  Stewart,  3  Redf .  213.  '  Bailey  v.  Stewart,  supra. 
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set  forth  the  facts  upon  which  the  jurisdiction  of  the  court  to 
grant  probate  thereof  depends,  and  pray  that  the  will  may  be 
proved,  and  that  the  persons  specified  in  the  statute  as  entitled  to 
citation  may  be  cited  to  attend  the  probate  thereof.^  Under  the 
head  of  a  description  of  the  wiU,  the  petition  should  show  whether 
it  is  oral  or  nuncupative ;  whether  it  relates  to  real  or  personal 
property,  or  both ;  the  names  of  the  executors,  if  any,  and  those 
of  them  who  have  renounced,  if  any.  It  is  usual,  though  this  is 
not  essential,  if  the  will  relates  to  real  estate,  to  state  facts  show- 
ing the  competency  of  the  testator  to  hold  and  convey  land — as 
that  he  was  of  full  age,  also  that  he  was  a  citizen  of  the  United 
States,  etc. 

As  to  the  jurisdictional  facts,  the  allegations  will  naturally  vary 
for  different  cases.  Where  the  will  is  executed  "  as  prescribed  by 
the  laws  of  the  State,"  ^  and  the  testator  "  was  at  the  time  of  his 
death  a  resident  of "  the  surrogate's  county,  an  averment  of  such 
residence,  and  of  the  time  and  place  of  his  death,  is  aU  that  is  re- 
quired. In  other  cases,  the  existence  and  locality  of  personal  or 
real  property  must  be  shown ;  and  a  statement  of  the  place  of  exe- 
cution of  the  will  may  be  material.*  The  petition  should  also  set 
forth  the  name  and  residence  of  each  of  the  heirs,  or  each  of  the 
next  of  kin,^  or  both,  according  to  whether  the  will  is  sought  to 
be  proved  as  one  of  real  or  personal  property,  or  both ;  unless  the 
name  or  part  of  the  name,  or  residence  of  one  or  more  of  them 
cannot,  after  diligent  inquiry,  be  ascertained  by  the  petitioner,  in 
which  case  that  fact  must  be  alleged.^  If  any  of  those  persons  are 
infants,  that  fact,  and  the  name,  age  and  residence  of  each  infant 
should  be  stated.  The  petition  closes  with  a  prayer  for  probate 
and  for  a  citation,  as  prescribed  in  the  statute.  It  is  customary 
for  surrogates  to  have  printed  forms  of  petitions,  and  it  is  sug- 
gested that  these  be  used  by  the  practitioner  whenever  available. 
Forms  of  petitions  applicable  to  various  cases  will  be  found  in  the 
appendix  to  this  volume. 

'  Co.  Civ.  Proc.  §  3614.  ^  See  Co.  Civ.  Proc.  §  2611. 

'  See  Co.  Civ.  Proc.  §§  2611,  2612. 

*  The  question  as  to  who  are  the  heirs  at  law  and  next  of  kin  of  a  deceased 
person  is  to  be  determined  by  the  statute  of  descents  (1  R.  S.  751)  and  the  statute 
of  distributions  (2  R.  S.  96).  See  p.  89,  ante.  And  see  Co.  Civ.  Proc.  §  2514, 
subd.  12. 

=  Co.  Civ.  Proc.  §§  2518,  2523. 
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When  no  citation  necessat'y.] — As  above  intimated,  where  a 
will  is  propounded  for  probate  by  the  only  person  who  is  entitled 
to  oppose  it,  e.  g.,  the  only  heir  at  law  and  next  of  kin  of  the  de- 
ceased ;  or  where  the  parties  in  interest  are  very  numerous,  and 
they  either  unite  in  the  petition,  or  formally  appear  and  waive 
service  of  citation,  it  has  been  the  practice,  and  seems  still  to  be 
permissible,  to  forthwith  proceed  with  the  examination,  without  a 
citation  first  being  issued  and  returned.  This  method  is  not 
adopted  where  there  are  minors  interested. 

Supplemental  petition.] — In  case  the  name  of  any  person  en- 
titled to  be  cited  has  been  omitted  in  the  original  petition,  a  sup- 
plemental petition  may  be  filed  at  any  time  on  discovering  the 
omission,  and  a  new  citation  issued  to  brhig  him  into  court ;  and 
the  parties  already  cited  need  not  again  be  served  with  the  cita- 
tion.^ 


SECTIOK   FOURTH. 
WHO   TO   BE   CITED. 

"We  have  already,  in  the  chapter  on  Parties,'  treated  generally 
of  parties  to  special  proceedings  in  surrogates'  courts,  but  it  will 
be  proper  to  refer,  in  this  place,  to  the  rules  relating  especially  to 
a  proceeding  for  probate. 

What  relatives  to  le  cited.'] — The  relatives  of  a  testator  who 
are  entitled  to  be  cited  to  attend  the  probate  of  his  will  are : 

"  1.  If  the  will  relates  exclusively  to  real  property,  the  hus- 
band, if  any,  and  all  the  heirs  of  the  testator. 

"  2.  If  the  will  relates  exclusively  to  personal  property,  the 
husband  or  wife,  if  any,  and  all  the  next  of  kin  of  the  testator. 

"  3.  If  the  will  relates  to  both  real  and  personal  property,  the 
husband  or  wife,  if  any,  and  all  the  heirs,  and  all  the  next  of  kin 
of  the  testator." ' 

This  provision  remedies  what  was,  of  late,  at  least  a  formal  defect 
in  the  original  statute,  the  phraseology  of  which  seemed  to  recognize 
mortality  only  among  men.     The  first  subdivision  looks  to  the 

'  See  Chap.  IV,  ante,  page  103.  =  Ante,  page  89. 

=  Co.  Civ.  Proc.  §  3615. 
10 
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protection  of  the  husband's  possible  estate  by  the  curtesy.^    A 
widow's  dower  cannot,  of  course,  be  impaired  by  her  husband's  will. 

Married  loomen.] — The  former  ruling,'  that  where  a  married 
woman  leaves  a  will,  inasmuch  as  her  next  of  kin  have  no  interest 
in  contesting  her  wiU,  it  is  not  necessary  to  cite  them  to  attend 
the  probate,  and  that  the  husband,  being  entitled  to  the  residuum 
of  the  personalty  as  to  which  she  dies  intestate,  must  be  cited,  is 
obsolete.  "Where  a  married  woman  is  entitled  to  be  cited,  it  is  no 
longer  necessary  to  include  her  husband  in  the  citation.' 

Public  administrator  and  attorney-general^ — Where  the  sur- 
rogate is  unable  to  ascertain,  to  his  satisfaction,  whether  the  dece- 
dent left  surviving  him  any  person,  who  would  be  entitled  to  the 
property  affected  by  the  will,  if  the  decedent  had  died  intestate, 
the  citation  must  be  directed,  where  the  will  relates  to  real  prop- 
erty, to  the  attorney-general ;  where  it  relates  to  personal  property, 
to  the  public  administrator,  who  would  have  been  entitled  to  ad- 
ministration if  the  decedent  had  died  intestate.* 

Intervention  by  persons  not  cited.'] — The  present  code  adopts 
the  rule,  which  has  always  prevailed  in  the  courts,  that  certain 
persons,  although  not  cited  to  attend  the  probate,  may  become 
parties  to  the  proceeding,  and  sustain  or  oppose  the  application. 
It  enacts  that  "  any  person,  although  not  cited,  who  is  named  as  a 
devisee  or  legatee,  in  the  will  propounded,  or  as  executor,  trustee, 
devisee,  or  legatee,  in  any  other  paper,  purporting  to  be  a  wiU  of 
the  decedent,  or  who'  is  otherwise  interested  in  sustaining  or  de- 
feating the  will,  may  appear,  and,  at  his  election,  support  or  oppose 
the  application.  A  person  so  appearing  becomes  a  party  to  the 
special  proceeding.  But  this  section  does  not  affect  a  right  or  in- 
terest of  such  a  person,  unless  he  so  becomes  a  party."  ^'    It  will  be 


'  See  Hatfield  v.  Sneden,  54  N.  Y.  380. 

'  Lush  V.  Alburtis,  1  Bradf .  456. 

8  See  Co.  Civ.  Proc.  §450;  Bleecker  v.  Lynch,  1  Bradf.  458;  Keeney  v.  Whit- 
marsh,  16  Barb.  141.  As  to  the  former  rule,  see  Westervelt  v.  Gregg,  1  Barb. 
Ch.  469;  Guild  v.  Peck,  11  Paige,  475. 

*  Co.  Civ.  Proc.  §3616;  adopting  the  rule  laid  down  in  Gombault  v.  Public 
Administrator  (4  Bradf.  336). 

»  Co.  Civ.  Proc.  §  3617.     See  Walsh  v.  Eyan,    1  Bradf.  433;  Turhune  v. 
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noted  that  no  particular  form  of  application  is  prescribed.  The 
person  intervening  is  merely  required  to  "  appear."  It  was 
formerly  held,  that  a  person  intervening  for  his  interest  must 
proceed  by  petition.^  He  must  state  his  interest  with  certainty,^ 
but  such  statement,  as  well  as  his  objections  or  other  allegations, 
may,  it  seems,  be  oral,  unless  the  surrogate  otherwise  directs.' 
Only  a  slight  interest,  or  the  bare  possibility  of  an  interest,  is 
sufficient ;  *  but  the  inchoate  right  of  dower  of  the  wife  of  an  heir 
of  decedent,  in  land  which  he  would  inherit  if  the  will  were  re- 
jected, is  not  such  an  interest.' 

When,  on  the  probate  of  a  will,  an  alleged  codicil  is  brought 
in  by  parties  who  are  interested,  but  who  were  not  cited,  the 
proper  course  is  to  direct  them  to  file  an  allegation  propounding 
the  codicil  for  proof,  as  a  part  of  the  pending  proceeding.* 

Death  of  -party  to  proceeding.} — ^Where,  in  a  proceeding  for 
probate,  the  surrogate  has  acquired  jurisdiction  of  all  the  parties 
in  interest,  he  is  not  divested  of  this  jurisdiction  by  the  death  of 
one  of  the  parties.  If  the  survivor  appears  and  litigates,  without 
objection,  because  of  an  omission  to  bring  in  the  heirs  and  repre- 


Brookfield,  1  Eedf.  320;  Chittenden's  Estate,  1  Tuck.  135;  Booth  v.  Kitchen,  7 
Hun,  360;  and  ante,  p.  101. 

The  surrogate  of  New  York  county  has  promulgated  the  following  rules  on 
this  subject:  "Wherever  a  party  shall  put  in  issue  on  probate,  the  validity, 
construction,  or  the  effect  of  any  disposition  of  personal  property,  under  section 
3634  of  the  Code,  if  it  shall  appear  to  the  surrogate  that  the  persons  interested 
in  such  construction  are  not  before  the  court,  he  shall  suspend  the  determination 
of  such  question  until  such  persons  shall  be  made  parties;  and  the  executor 
named  in  the  will  shaU  not  be  held  to  represent  the  legatees  therein  for  the  pur- 
pose of  such  construction  "  (Rule  VI,  Sept.  1,  1880). 

"Wherever  persons  not  cited  on  probate  shall  appear  in  support  of  the 
will  propounded  under  section  3617  of  the  Code,  such  person  shall  not  thereby 
become  entitled  to  recover  any  costs  on  the  probate  of  said  will,  unless  it  shall 
appear  to  the  satisfaction  of  the  surrogate  that  the  interest  of  said  parties  was 
not  sufficiently  represented  and  prosecuted  by  the  executor  named  in  the  will 
and  his  counsel "  (Rule  VII,  Sept.  1,  1880). 

'  Foster  v.  Foster,  7  Paige,  48.  A  form  of  an  application  of  this  nature  will 
be  found  in  the  appendix. 

'  Public  Administrator  v.  Watts,  1  Paige,  347. 

3  See  Co.  Civ.  Proc.  §  2538. 

*  See  Matter  of  Greeley,  15  Abb.  N.  S.  393. 

'  Matter  of  Rollwagen,  48  How.  Pr.  103.    See  anU,  p.  101. 

8  Carle  v.  Underbill,  8  Bradf .  101 ;  and  see  Van  Wert  v.  Benedict,  1  Id.  114. 
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sentatives  of  the  deceased  party,  such  omission  will  not  impair  the 
validity  of  the  proceedings  as  to  the  survivor.* 


SECTION    FIFTH. 
THE    CITATION   AND   ITS    SEEVICE. 

A  citation  is  the  original  process  by  which  every  special  pro- 
ceeding in  a  surrogate's  court  is  commenced.  The  rules  govern- 
ing the  manner  and  proof  of  its  service  and  the  general  requisites, 
as  to  form  and  contents  of  a  citation,  are  detailed  on  a  previous 
page.^  In  addition  to  the  requirements  common  to  all  citations, 
viz. :  that  the  names  of  all  the  persons  to  be  cited,  so  far  as  they 
can  be  ascertained,  must  be  contained  therein,  etc.,  the  code  pro- 
vides that  a  citation  to  attend  the  probate  of  a  will  must  set  forth 
the  name  of  the  decedent,  and  of  the  person  by  whom  the  wiU  is 
propounded ;  and  must  state  whether  the  will  relates,  or  purports 
to  relate,  exclusively  to  real  property,  or  personal  property,  or  to 
both  ;  and  where  the  will  propounded  was  nuncupative,  that  fact 
must  be  stated  in  the  citation.' 

Personal  service  of  the  citation  is  made  by  delivering  a  copy. 
It  is  not  necessary  to  exhibit  the  original.  On  or  before  the 
return  day,  the  original,  with  proof  of  due  service,  should  be  left 
in  the  surrogate's  office.  It  is  no  objection  that  the  service  was 
made  by  an  executor  or  legatee  named  in  the  will.^ 

Minors,  efc.j— If  any  of  the  parties  cited  are  infants,  or  other- 
wise incapable,  the  surrogate  will  appoint  a  guardian  ad  littm  for 
the  protection  of  their  interests.  This  is  necessary,  whether  there 
is  a  contest  over  the  will  or  not.  The  steps  necessary  for  such  ap- 
pointment are  stated  in  the  chapter  on  Parties.^ 


'  Brick  V.  Brick,  66  N.  T.  144.  s  See  anU,  p.  89. 

«  Co.  Civ.  Proc.  §  2616.  See,  as  to  proof  of  service,  Co.  Civ.  Proc.  §  2S33, 
p.  85,  ante  ;  as  to  appearance  as  a  substitute  for  service.  Id.  §  2538,  p.  87,  ante  '; 
as  to  a  supplemental  citation.  Id.  §  2481,  subd.  2,  p.  68,  ante;  as  to  appoint- 
ment of  special  guardians  for  infant  parties.  Id.  §  2530,  p.  103,  ante. 

*  Wetmore  v.  Parker,  53  N.  Y.  450.  '  See  ante,  p.  103. 
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ARTICLE    FOURTH. 

PROOF   OF   WILL. 

Sec,  1.— Uncontested  and  contested  probate. 

3. — ^Facts  material  to  the  question  of  probate. 

3. — Means  of  proof  and  competency  of  evidence. 

4. — Order  of  evidence.— Presumptions. — Burden  of  proof. 

SECTION   FIEST. 
tnsrCONTESTED   AND   CONTESTED    PROBATE. 

Uncontested  probate.] — The  court  having  acquired  jurisdiction 
of  the  parties,  as  pointed  out  in  the  preceding  article,  the  further 
steps  to  be  taken  toward  the  proof  of  the  will  are  governed  by  the 
fact  whether  or  not  the  probate  is  contested.  Before  the  adoption 
of  the  eighteenth  chapter  of  the  present  code,  in  case  no  caveat 
had  been  filed  against  the  probate,  and  there  was  no  demand  on 
the  part  of  any  of  the  parties  in  interest  that  there  should  be  an 
oral  examination  of  the  subscribing  witnesses,  the  practice,  in  an 
ordinary  case  of  a  written  will,  was  to  take  the  affidavit  of  each 
subscribing  witness,  sworn  to  before  the  surrogate  or  his  assistant, 
to  the  effect  that  the  witness  was  acquainted  with  the  decedent  in 
his  lifetime ;  that  he  was  present  as  a  witness  and  saw  the  decedent 
subscribe  the  paper  propounded  and  now  shown  witness,  dated, 
etc.,  purporting  to  be  the  last  will  and  testament  of,  etc. ;  that,  at 
the  time  of  making  such  subscription,  the  decedent  declared  the 
said  instrument  to  be  his  last  will  and  testament,  and  requested  the 
deponent  to  sign  his  name  as  a  witness  thereto,  which  deponent 
thereupon  did ;  that  the  decedent  was  a  citizen  of  the  United 
States,  of  fuU  age,  of  sound  mind  and  memory,  in  all  respects 
competent  to  devise  real  estate,  and  not  under  restraint ;  and  that 
the  deponent  saw  the  other  witnesses  (naming  them)  sign  their 
names  as  witnesses,  in  the  presence  and  at  the  request  of  the  de- 
cedent. The  affidavits  being  duly  verified  and  filed,  together 
with  the  will,  letters  forthwith  issued  to  the  executors  named,  or 
in  case  of  their  renunciation,  to  the  persons  next  entitled.  On  the 
other  hand,  if  a  caveat  or  notice  of  intention  to  contest  had  been 
filed,  the  witnesses  were  examined  orally.  But  this  distinction  be- 
tween proof  by  affidavit  or  deposition,  and  by  oral  examination. 
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had  no  basis  in  any  requirement  or  specific  provision  in  the  stat- 
utes, to  that  effect.  Indeed,  a  doubt  may  be  entertained  whether 
the  practice  upon  an  uncontested  probate,  above  described,  was 
entirely  regular,  under  the  statutes  in  force  when  it  prevailed. 
The  taking  of  a  witness'  affidavit  by  a  person  other  than  the  sur- 
rogate, would  seem  to  have  been  in  contradiction  of  the  principle, 
that  the  judicial  powers  of  a  surrogate  cannot  be  delegated ; '  for 
it  will  be  observed,  that  by  the  terms  of  the  former  as  of  the  pres- 
ent statute,  the  surrogate  must  "  cause  the  witnesses  to  be  exam- 
ined before  him."^  As  regards  the  form  of  the  examiuation, 
whatever  may  have  been  the  previous  practice,  the  language  of  the 
Code  of  Civil  Procedure,'  that  two,  at  least,  of  the  witnesses  must 
be  "  produced  and  examined,  if  so  many  are  within  the  State,  and 
competent  and  able  to  testify"  might  seem  to  imply  that  the  ex- 
amination should  be  oral  in  all  cases  ;  but  we  are  not  aware  that 
the  former  practice  of  merely  taking  the  affidavits  of  the  subscrib- 
ing witnesses  has  been  changed  since  the  adoption  of  the  present 
code. 

Co7itested  probate.] — If,  upon  the  return  day  of  the  citation, 
any  person  desires  to  contest  the  validity  of  the  will,  he  must  pre- 
sent his  grounds  of  objection  in  writing.  No  particular  form  is 
prescribed  by  statute  for  the  presentation  of  such  objections,  and 
the  courts  have  permitted  the  most  general  and  indefinite  allega- 
tions to  be  presented  as  a  basis  of  contest,  resulting  too  frequently 
in  a  confused  and  disorderly  trial,  with  accumulations  of  irrelevant 
and  redundant  testimony.*  It  is,  in  every  case,  the  better  practice 
for  the  contestant  to  formulate  his  grounds  of  objection  on  the 
principles  of  pleading  in  civil  actions.  If,  in  the  course  of  the 
trial,  it  should  appear  that  he  has  not  covered  every  ground  of  ob- 


'  Eoderigas  v.  East  Eiv.  Sav.  Inst.  76  N.  Y.  316.  This  question  is  fully  dis- 
cussed ante,  p.  49. 

'  L.  1837,  c.  460,  §  10;  Co.  Civ.  Proc.  §  3618.  "  §  2618. 

*  The  informality  of  the  procedure  has  been  the  subject  of  criticism.  "The 
opponent  of  the  probate  is  not  obliged,  in  any  stage  of  the  proceedings,  to  de- 
fine his  objections  to  the  will,  nor  is  there  any  system  of  allegations  or  pleading 
to  control  either  party  in  his  mode  of  carrying  on  the  litigation.  The  greatest 
liberality  prevails  with  respect  to  the  topics  and  extent  of  investigation  and 
inquiry,  and  the  testimony  is  often  exceedingly  discursive,  protracted, '  and 
tedious"  (Dayton  on  Surrog.  3d  ed.,  a.  d.  1860,  p.  160). 
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jection,  lie  may  have  leave  to  amend  his  answer  in  that  regard. 
There  is  no  doubt,  we  think,  that  the  surrogate  may  require  defi- 
niteness  and  certainty,  in  the  allegations  filed  by  the  contestant,  so  as 
to  settle  the  precise  issues  to  be  presented  for  trial.  He  is  indeed 
expressly  authorized  at  any  time,  at  the  commencement  or  in  the 
course  of  a  proceeding,  to  "require  a  party  to  file  a  written  peti- 
tion or  answer  containing  a  plain  and  concise  statement  of  the 
facts  constituting  his  claim,  objection  or  defense,  and  a  demand  of 
the  decree,  order  or  other  relief,  to  which  he  supposes  himself  to 
be  entitled,"  ^  and  there  can  be  no  doubt  that  he  has  a  discretion 
to  control  the  introduction  of  evidence  in  conformity  thereto.  In 
this  connection  we  should  point  out  the  statutory  requirement, '^ 
that  "the  surrogate  must  inquire  particularly  into  all  the  facts 
and  circumstances,  and  must  be  satisfied  of  the  genuineness  of  the 
will  and  the  validity  of  its  execution,"  before  admitting  it  to  pro- 
bate. This  duty  is  to  be  discharged,  irrespectively  of  the  form  or 
character  of  the  objections  filed ;  so  that,  in  view  of  the  nature  of 
the  proceeding  and  the  peculiar  functions  of  the  court,  strict  rules 
as  to  forms  of  pleading  and  relevancy  of  evidence  are  inappli- 
cable. Suggestions  for  the  preparation  of  objections  will  be  found 
in  the  appendix. 

Filing  objections.^ — The  objections  must  be  filed  by  the  con- 
testant in  the  office  of  the  surrogate.  It  is  not  necessary  that 
copies  be  served  upon  the  proponents  or  their  attorneys.  The  fil- 
ing operates  as  a  caveat.  "Where  a  contestant  files  his  objections 
after  witnesses  are  examined,  their  examination  is  not  thereby  in- 
validated, nor  can  the  proponent  be  compelled  to  recall  them.' 


'  Co.  Civ.  Proc.  §  2533.  In  New  York  county  the  surrogate  has  established 
a  rule,  as  follows:  "  A  person  entitled  bylaw  to  contest  the  probate  of  a  last 
will  and  testament,  who  shall  desire  to  do  so,  shall  file  a  written  appearance  with 
the  clerk  of  this  court,  together  with  a  written  and  verified  answer,  containing 
a  concise  statement  of  the  grounds  of  his  obiection  to  such  probate,  and  any 
facts  he  may  allege,  tending  to  show  a  want  of  jurisdiction  of  the  surrogate's 
court  to  hear  such  probate ;  and  in  case  such  jurisdiction  shall  be  denied,  or  the 
right  of  any  objecting  party  to  appear  and  contest  shall  be  questioned,  the  sur- 
rogate will  first  hear  and  pass  upon  the  question  of  jurisdiction  or  the  status  of 
the  contestant,  unless,  for  the  convenience  of  the  parties  or  the  court,  the  surro- 
gate shall  order  otherwise "  (Rule  IV,  adopted  Sept.  1,  1880).  Forms  will  be 
found  in  the  appendix. 

'  Co.  Civ.  Proc.  §  2633;  see  pos«,  p.  167. 

'  Downey  v.  Downey,  16  Hun,  482.     In  this  case,  upon  the  return  day  of  a 


152  THE  PEOBATE  OF  WILLS. 

Contestant's  Interest. — Consolidating  Proceedings.— The  Issues  in  Probate  Cases. 

Coniestanfs  interest.'] — The  question  of  the  contestant's  inter- 
est will  not  be  settled  as  a  preliminary  to  the  main  issue ;  but 
the  questions  of  interest  and  of  the  validity  of  the  will,  will  be 
tried  together.^  If  a  contestant  dies,  pendente  lite,  the  surrogate 
has  power  to  direct  his  personal  representatives  to  be  substituted 
and  the  proceedings  to  be  continued.^ 

Consolidating  proceedings.] — ^Where  two  instruments  are  pro- 
pounded by  different  parties,  the  several  applications  for  probate 
will  be  consolidated  and  tried  together  as  one  proceeding.^  So, 
where  an  alleged  codicil  is  produced  by  persons  intervening  for 
their  interest,  but  who  were  not  cited.*  The  surrogate  has  power 
to  allow  the  proponent  to  withdraw  the  will  and  discontinue  the 
proceedings  for  probate.' 

The  issues  inprohate  cases.] — The  subject-matter  of  a  contest 
in  a  probate  proceeding  may  be  confined  exclusively  to  the /"actum 
of  the  will,  or  it  may  include  also  the  exposition  of  the  will,  that 
is,  its  construction  and  effect,  if  it  be  found  to  be  a  valid  will  for 
any  purpose.  The  distinction  between  these  two  subjects  of  juris- 
diction is  important.  The  one  question  is  as  to  the  genuineness  and 
valid  execution  of  the  paper,  involving  the  testamentary  capacity 
of  the  testator,  his  freedom  from  restraint,  and  all  questions  of 
fraud  and  mistake  in  the  testamentary   act,  including  in  some 


citation  issued  upon  an  application  to  admit  a  will  to  probate,  the  petitioner  and 
other  parties  appeared  before  the  surrogate,  and  the  formal  depositions  of  the 
subscribing  witnesses  were  taken  before  him  and  filed  in  his  office.  After- 
wards, on  the  same  day  and  before  the  decree  of  probate  was  entered,  one  of 
the  parties  who  had  been  present  at  the  examination,  appeared  and  asked  leave 
to  file  objections  and  contest  the  probate  of  the  will,  which  was  granted.  Upon 
an  adjourned  day,  the  contestant  claimed  that  the  proofs,  taken  before  he  filed 
his  objections  and  asked  leave  to  contest,  were  no  longer  evidence,  and  asked 
that  the  proponent  be  required  to  produce  the  subscribing  witnesses  and  examine 
them.  But  it  was  held  that,  as  the  depositions  were  taken  before  the  surrogate 
in  open  court,  they  were  proofs  as  prescribed  by  the  statute,  and  that  they  did 
not  cease  to  be  evidence  by  reason  of  the  subsequent  filing  of  objections  by  the 
contestant;  that  the  proponent  was  not  obliged  to  recall  the  witnesses  and  again 
prove  the  due  execution  of  the  will. 

>  Norton  v.  Lawrence,  1  Redf.  473;  Matter  of  Greeley,  15  Abb.  Pr.  N.  S.  393. 

'  Van  Alen  v.  Hewins,  5  Hun,  44;  and  see  Brick  v.  Brick,  66  N.  T.  144. 

3  Van  Wert  v.  Benedict,  1  Bradf .  114. 

*  Carle  v.  Underbill,  3  Bradf.  101.  "  Heermans  v.  Hill,  3  Hun,  409. 


THE  PROBATE  OF  WILLS.  153 

The  Issnes  in  Probate  Cases. 

measure  the  legality  of  the  testamentary  dispositions.  The  other 
question  is  as  to  the  meaning  of  the  language  of  the  -will  and  its 
effect  as  a  disposition  of  property.  The  distinction  is  important 
because,  as  to  the  factum  of  the  will,  parol  or  extrinsic  evidence 
is  admissible  to  impeach  or  to  sustain  the  will,  while,  on  the  ques- 
tion of  construction,  such  evidence  is  only  admissible  within  cer- 
tain strict  rules  and  limitations. 

Previous  to  the  adoption  of  chapter  18  of  the  Code  of  Civil 
Procedure,  surrogates'  courts  (vrith  the  single  exception  of  that  of 
New  York  county  ^)  had  no  jurisdiction  to  pass  upon  any  question 
other  than  the  fact  of  the  due  execution  and  attestation,  and  the 
"validity"  of  the  will;  and  this  "validity"  was  interpreted  to 
mean  the  validity  of  execution  as  the  act  of  a  capable  testator,  free 
of  restraint,  etc.  '  The  court  had  no  authority,  in  a  proceeding  for 
probate,  to  pass  upon  the  question,  whether  any  provision  of  the 
will  was  in  contravention  of  a  statutory  limitation  of  testamentary 
power,  or  whether  a  devisee  or  legatee  was  legally  competent  to 
take  under  the  will,  or  like  questions  involving  the  legality  and 
construction  of  dispositive  clauses  in  a  will.^  The  inquiry  of  the 
court  was  limited  to  the  single  question  of  the  valid  execution  of 
the  paper  as  the  last  will  of  a  free  and  competent  testator.  And 
probate  could  not  be  resisted  on  the  ground  that  the  testator  had 
no  power  to  dispose  of  the  property  referred  to,  or  that  his  pro- 
posed disposition  was  illegal.  The  law  is  now  otherwise ;  and  in 
the  same  proceeding  by  which  the  genuineness  of  the  will  and  the 
validity  of  its  execution  is  determined,  the  court  may,  if  so  re- 
quired by  any  party  in  interest,  pass  upon  "  the  validity,  construc- 
tion, or  effect  of  any  disposition  of  personal  property,  contained  in 
the  will  of  a  resident  of  the  State,  executed  within  the  State,"  un- 
less the  will  is  rejected  for  failure  of  proof  of  the  statutory  req- 
uisites.' 

'  L.  1870,  c.  359,  §  IJ. 

*  This  principle  is  well  illustrated  in  the  following  cases :  McLaughlin's  Es- 
tate, 1  Tuck.  79;  Matter  of  Gilman,  38  Barb.  364;  Nelson  v.  McGiffert,  3  Barb. 
Ch.  158;  Matter  of  Forman,  54  Barb.  374;  Sevan  v.  Cooper,  72  N.  Y.  317; 
"Waters  v.  CuUen,  3  Bradf.  354;  Hillis  v.  Hillis,  16  Hun,  76. 

3  Co.  Civ.  Proc.  §  3634.  By  L.  1870,  c.  359,  §  11,  the  powers  of  the  surro- 
gate's court  of  N.  Y.  county  extended  to  the  construction  of  wills  of  real,  as  well 
as  of  personal  property.  See  as  to  power  of  the  surrogate  under  this  statute, 
now  superseded,  Bevan  v.  Cooper,  73  N.  Y.  317. 
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"We  shall  state  the  rules  governing  the  Exposition  of  "Wills  in 
a  subsequent  chapter,  and  present  in  this  chapter  the  rules  and 
practice  governing  the  determination  of  questions  arising  upon 
the  fact  am  of  the  will.  By  this  phrase  is  not  meant  merely  the 
formal  execution  and  attestation  of  the  instrument.  It  is  true 
that  the  formal  execution  and  publication  of  the  testamentary 
paper  is  the  best,  and,  in  most  cases,  the  only  evidence  of  the  tes- 
tator's intention  to  make  a  will,  but  the  questions,  whether  the 
testator  intended  to  make  the  particular  will  offered  for  probate ; 
whether  his  instructions  to  the  draftsman  were  comprehended ; 
whether  those  instructions  were  correctly  put  in  writing ;  whether, 
when  the  will  was  read,  he  understood  its  contents ;  whether  they 
conformed  to  his  real  wish ;  whether,  in  fact,  this  particular  in- 
strument is  his  will — are  all  elements  of  the  factum  of  the  will, 
and  are  to  be  determined  by  a  considerate  examination  of  all  the 
facts  and  circumstances  attending  the  transaction.  For  ^hsfactiom 
of  a  will,  as  was  said  by  Sir  John  Nioholl,^  "  means  not  barely 
the  signing  of  it,  and  the  formal  publication  or  delivery,  but  proof, 
in  the  language  of  the  condidit,  that  he  well  knew  and  understood 
the  contents  thereof,  and  did  give,  will,  dispose,  and  do,  in  all 
things  as  in  the  said  will  contained."  It  may  be  said  generally, 
then,  that  questions  of  error  or  mistakes  or  variances,  as  well  as  of 
fraud  and  incapacity,  when  they  relate  to  the  factum  of  the  will, 
are  to  be  determined  by  the  surrogate  whenever  they  are  raised  in 
a  proceeding  for  the  probate  of  the  instrument.  After  probate, 
neither  the  surrogate's  court,  nor  any  other  court,  except  on  ap- 
peal, has  any  jurisdiction  to  reform  the  wiU  on  the  ground  of  mis- 
take or  fraud.'  We  shall  have  occasion  to  refer  to  this  topic 
again  in  treating  of  the  facts  material  to  the  question  of  probate. 


'  Zacharias  v.  Collis,  3  Phillim.  179;  and  see  Burger  v.  Hill,  1  Bradf.  363; 
Clark  V.  Fisher,  1  Paige,  176;  Colton  v.  Boss,  3  Id.  898. 

'  Story  Eq.  Jur.  §  179,  and  cases  cited.  "In  all  cases  of  fraud,  not  penal,  a 
court  of  equity  has  concurrent  jurisdiction  with  courts  of  law,  with  the  single 
exception  as  to  fraud  in  ohtalning  a  will.  With  respect  to  fraud  in  obtaining 
the  execution  or  setting  up  a  will,  the  jurisdiction  does  not  exist.  If  the  will  be 
of  real  estate,  it  is  exclusively  cognizable  at  law ;  if  of  personal  estate,  in  the 
court  of  probate"  (Kerr  on  Fraud,  etc.,  44).  A  court  of  equity  may,  however, 
relieve  against  a  probate  obtained  by  fraud  by  converting  the  party  taking  under 
the  instrument  into  a  trustee  for  the  party  defrauded  (Allen  v.  Macpherson,  1 
H.  L.  Cas.  314).     See  1  Jarm.  on  Wills  [37]. 
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SECTION   SECOND. 

FACTS   MATEEIAL    TO   THE    QUESTION   OF   PROBATE. 

SuBD.  1. — Execution,  publication  and  attestation  of  will. 

2. — Circumstances  of  execution,  delivery  and  custody  of  will. 

3. — Testator's  knowledge  of  contents  of  will. 

4. — Testamentary  capacity. 

5. — Fraud  and  undue  influence. 

6. — Mistakes  wMcli  invalidate  will. 

7. — Invalid  will  of  capable  testator. 

8. — Revocation  of  will. 

SuBD.  1. — Execution,  publication,  and  attestation  of  will. 

The  facts,  the  existence  and  proof  of  which  are  necessary  to 
give  the  court  jurisdiction  of  the  subject-matter  of  the  controversy, 
having  been  shown,  the  court  proceeds  to  inquire  whether  the  in- 
strument propounded  for  probate  was  really  and  duly  executed 
with  the  formalities  prescribed  by  the  statute,  as  and  for  his  last 
will,  by  one  free  and  competent  to  make  a  testamentary  disposition 
of  property. 

Animus  testaridi.] — But  it  is  proper  to  observe,  in  the  first 
place,  that  the  instrument  must  be  testamentary  in  its  character — 
that  is,  it  must  have  been  intended  by  the  testator  as  a  last  disposi- 
tion of  his  property  and  estate.'  'No  technical  language  or  form  is 
essential,  as  in  a  deed,  to  give  effect  to  the  testator's  intention,  and 
before  the  requisites,  as  to  execution  and  publication  of  wills,  were 
prescribed  by  the  Revised  Statutes,  almost  any  form  of  instrument 
and  memorandum  might  operate  as  a  testamentary  disposition  of 
personal  property.  Only  wills  of  real  property  were  required  to  be 
executed  and  attested  with  certain  formalities,  although  wills  of  per- 
sonal property,  like  wills  of  real  property,  were  required  to  be  in 
writing,  with  some  limited  exceptions.  A  will  of  real  property 
could  be  proved  in  the  supreme  court  or  the  common  pleas  of  the 
county  only.    The  surrogates'  courts  had  jurisdiction  to  graijt  pro- 

'  If  it  is  shown  that  the  paper,  though  perfectly  executed  and  attested,  was 
made,  not  anvmo  testandi  but  in  jest,  only  to  exhibit  the  brevity  of  expression  of 
which  a  will  was  capable,  it  is  not  the  will  of  the  testator  (Nichols  v.  Nichols,  3 
Phillim.  180);  and,  to  the  same  effect,  see  Trevelyan  v.  Trevelyan,  1  Id.  153. 
If,  two  persons  intending  to  make  their  wills,  each,  by  mistake,  executes  the 
document  prepared  for  the  other  (Re  Hunt,  L.  R.  3  P.  &  D.  250) ;  or  if  the  docu- 
ment was  intended  only  as  a  contrivance  to  effect  some  collateral  object,  e.  g., 
to  be  shown  to  another  person  to  induce  him  to  comply  with  the  testator's  wish 
(Lister  v.  Smith,  3  Sw.  &  Tr.  282) ;  in  neither  case  is  there  animus  testandi. 
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bate  of  a  will  of  personalty  only,  and,  in  one  case  at  least,'  sucli  a 
court  was  upheld  in  granting  probate  on  a  testamentary  paper,  un- 
signed by  the  testator,  and  unattested  by  witnesses.  But  it  is  not  so 
now.  Thus,  a  memorandum  annexed  to  bonds,  directing  that,  after 
the  holder's  death,  they  be  cancelled  or  not  enforced,  except  by  way 
of  set-off,  not  being  executed  as  a  will,  has  no  validity  as  such.* 
But  a  paper  expressing  a  wish  to  give  certain  sums,  and  that 
neither  "  executors  nor  heirs  will  object  to  carrying  out  this  my 
will,"  is  testamentary  in  its  character.  The  character  of  the  in- 
strument depends  on  its  substance,  not  on  its  form  or  any  declara- 
tion of  the  testator.^  A  conjoint  or  mutual  will  is  valid^  and  may 
be  proved  on  the  death  of  either  party.* 

It  is  scarcely  necessary  to  remark,  that  a  will  is  wholly  inop- 
erative and  ineffectual  during  the  lifetime  of  a  testator.  His  death 
is  essential  to  induce  any  legal  operation  or  effect.' 

Conditional  will.] — It  not  unfrequently  happens  that  by  the 
terms  of  a  will  its  operation  is  made  conditional,  and  occasionally 
very  embarrassing  questions  arise  as  to  the  construction  of  the 
language  employed  by  the  testator.  As  the  law  now  stands,  the 
surrogate  may,  in  the  proceeding  for  the  proof  of  the  will,  enter- 
tain questions  of  construction,  so  that,  where  the  paper  pro- 
pounded is  clearly  made  dependent  upon  a  condition  precedent 
in  its  very  terms,  performance  of  the  condition  must  be  shown 
before  the  paper  can  be  upheld  as  a  will.  If  it  clearly  appears,  on 
its  face,  that  the  paper  was  not  intended  to  remain  an  operative 
will,  except  on  the  happening  of  a  certain  event,  or  other  contin- 
gency, then  we  presume  the  surrogate  would  inquire,  before  grant- 

'  Watts  V.  Public  Adm'r,  4  "Wend.  168;  rev'g  1  Paige,  347.  So,  a  letter  con- 
templating the  writer's  death,  and  requesting  the  recipient  to  put  others  in  pos- 
session of  his  property,  was  held  a  valid  will  (Morrell  v.  Dickey,  1  Johns.  Ch. 
153).  And  a  Scottish  deed  of  disposition  and  settlement  was  held  a  will,  and 
provable  (Matter  of  Easton,  6  Paige,  183). 

2  Brinckerhoff  v.  Brinckerhoff,  2  N.  T.  Leg.  Obs.  424. 

'"  Carle  v.  Underhill,  3  Bradf.  101.  An  instrument  duly  executed  by  the  de- 
ceased, which  simply  nominates  certain  persons  as  executors,  and  authorizes  them 
to  sell  real  estate,  is  a  will  (Barber  v.  Barber,  17  Hun,  72). 

*  Exp.  Day,  1  Bradf.  476,  and  cases  cited;  Diez's  Will,  50  N.  Y.  88;  affl'g  56 
Barb.  591 ;  and  see  Exp.  McCormick,  3  Bradf.  169.  As  to  effect  of  wills  made  by 
father  and  son  with  reference  to  each  other,  and  of  a  release  by  the  father  to  the 
executors  of  the  son,  in  a  peculiar  case,  see  Wood  v.  Vandenburgh,  6  Paige,  277. 

"  Moultrie  v.  Hunt,  23  N.  Y.  394;  rev'g  26  Barb.  252,  which  affirmed  3  Bradf. 
S22. 
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ing  probate,  whether  that  contingency  has  arisen.  If  the  condi- 
tion is  of  partial  application,  however,  and  does  not  express  that 
the  entire  instrument  is  to  take  effect  or  fail,  upon  a  particular 
event,  probate  will  be  granted,  and  the  effect  of  the  condition  upon 
particular  legacies  be  left  to  future  consideration.^ 

Formalities  of  execution.'] — To  entitle  a  testamentary  paper  to 
be  admitted  to  probate,  certain  facts  in  reference  to  its  mode  of 
execution,  publication,  and  attestation,  are  required  by  the  statute 
to  be  shown.^ 

The  provision  of  the  statute  of  wills,  just  cited,  has  been  the 
subject  of  very  frequent  adjudications,  and  its  construction,  as  now 
settled,  may  be  best  stated  in  the  following  language,  slightly  modi- 
fied from  that  of  the  section,  as  it  stands  on  the  statute  book  : 

Every  will,  except  nuncupative  wills  (made  in  the  cases  pre- 
scribed in  another  section),  must  be  executed  before  the  testator's 
death,'  and  completely  attested  in  the  following  manner : 

1.  Suiscription  of  will.'] — It  must  he  subscribed  by  the  testa- 
tor^ at  the  end  of  the  will ;  that  is,  the  testator  must  sign  his 
name  or  make  his  mark  below  the  body  of  the  writing.  His  sign- 
ing his  name  in  the  body  of  the  writing  is  not  a  subscription 
within  the  meaning  of  the  statute. 

The  "  end  of  the  will,"  in  the  statute,  means  the  end  of  the 
instrument  as  a  completed  whole,  and  where  the  name  is  written 
in  the  body  of  the  instrument,  with  any  material  portion,  e.  g., 


'  Exp.  Lindsay,  3  Bradf.  204;  Thompson  v.  Connor,  3  Id.  366. 

*  3  R  S.  63,  §  40.  For  the  requisites  of  execution  of  a  will  under  the  English 
statute,  and  in  this  State,  before  1830,  see  Watts  v.  Public  Administrator,  4 
Wend.  168;  rev'g  1  Paige,  347;  Jauncey  v.  Thome,  3  Barb.  Ch.  40;  Price  v. 
Brown,  1  Bradf.  391.  For  the  history  and  construction  of  our  statutes  regulat- 
ing the  execution  and  attestation  of  wills,  see  Hoysradt  v.  Kingman,  23  N.  T. 
373. 

'  The  formalities  must  be  fully  completed  before  the  death  of  the  testator.  If 
he  dies  in  the  act,  and,  though  after  his  subscription,  before  the  witnesses  have 
signed,  the  will  is  not  valid  (Vernam  v.  Spencer,  3  Bradf.  16). 

*  The  genuineness  of  the  decedent's  signature  is,  of  course,  a  ground  of  con- 
troversy. For  the  rules  governing  proof  of  a  disputed  signature,  by  declarations 
of  the  decedent,  by  experts  in  handwriting,  and  as  to  the  use  of  photographic 
copies  of  signature,  see  Taylor's  Will,  10  Abb.  N.  S.  300;  Johnson  v.  Hicks,  1 
Lans.  160;  Waterman  v.  Whitney,  11  N.  Y.  157  ;  Jackson  v.  Betts,  6  Cow.  377. 
Where  the  witnesses  are  strangers  to  the  testator,  his  identity  may  be  shown  by 
proof  that  the  signature  to  the  will  is  his  handwriting  (Mowry  v.  Silber,  3  Bradf. 
133). 
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a  clause  revoking  former  wills,  and  a  portion  only  of  a  clause 
naming  an  executor, — following  the  signature,  it  is  not  properlj 
subscribed,  nor  can  it  be  claimed  that  the  portion  preceding  the 
signature  is  valid  as  a  will.-'  The  subscription  must  be  made  im- 
mediately below  where  the  body  of  the  will  terminates,  and  with- 
out any  considerable  intervening  space.  A  moderate  blank  space, 
however,  left  between  the  last  line  of  the  will  and  the  subscrip- 
tion, was  held  not  to  be  fatal.*  But  where,  after  the  usual  sub- 
scription of  the  testator,  the  appointment  of  executors  was 
under-written  and  signed  by  the  witnesses  only,  and  then  a 
direction  to  the  executors  was  under-written  and  signed  by  the 
witnesses  only,  and  then  a  further  direction  to  the  executors 
was  imder-written  and  signed  by  the  testator  only — it  was  held 
that  the  will  was  not  duly  executed."^  A  substantial  compliance 
with  the  direction  of  the  statute  is,  however,  all  that  is  neces- 
sary, as  where  the  testator's  seal  was  aflBxed  in  the  usual 
place  for  signature  above  the  witnesses'  attestation  clause, 
but  his  subscription  was  written  in  proximity  to  the  signa- 
tures of  the  witnesses  below  that  clause ;  *  or  where,  after  due  exe- 
cution and  attestation  of  a  complete  will,  the  testator  added  other 
directions  without  attestation,  but  which  were  such  as  might  be 
rejected  without  impairing  the  will.'  So  where  the  subscription 
and  attestation  of  the  will  was  sufficient,  but  a  copy  of  another 


'  Sisters  of  Charity  v.  Kelly,  67  N.  Y.  409;  rev'g  7  Hun,  390.  In  this  case,  K. 
presented  to  two  persons  a  paper,  which  he  stated  he  had  drawn  as  Ms  will,  and 
requested  them  to  witness  it.  The  last  clause  of  the  instrument  was  as  follows : 
"I  make,  constitute  and  appoint  Edward  McCarthy  to  be  executor  (J.  Kelly)  of 
this,  my  last  will  and  testament,  hereby  revoking  all  former  wills  by  me  made." 
There  was  no  evidence  that  the  testator  wrote  the  name  "  J.  Kelly "  save  his 
statement  as  to  drawing  the  will.  After  the  two  witnesses  had  signed,  K.  wrote 
his  name,  in  the  attestation  clause,  so  that  it  read  :  "  Subscribed  by  John  Kelly, 
etc.''  There  was  no  other  signature.  It  was  held,  that  probate  was  properly 
refused  ;  that  the  signature  in  the  attestation  clause  was  not  a  due  execution  as 
it  was  written  after  the  witnesses  had  signed  their  names  ;  that  the  writing  of 
the  name  "J.  Kelly"  in  the  last  clause  of  the  will,  if  written  by  the  testator 
was  not  a  valid  subscription :  First,  because  he  did  not  present  that  name  to  the 
witnesses  for  their  attestation,  and  the  subsequent  signing  precluded  the  idea 
that  he  wrote  it  or  adopted  it  for  his  signature  to  the  paper  as  a  will;  Second 
because  the  place  where  the  name  appears  was  not  the  end  of  the  will. 

5  Matter  of  Oilman,  38  Barb.  364;  Hitchcock  v.  Thompson,  6  Hun  379- 
rev'g  Heady's  "Will,  15  Abb.  Pr.  N.  S.  311. 

'  McGuire  v.  Kerr,  3  Bradf.  344.  *  Cohen's  Estate,  1  Tuck.  386. 

'  Conboy  v.  Jennings,  1  Supm.  Ct.  (T.  &  C.)  633. 
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instrument  was  annexed  to  the  will  and  incorporated  into  it  by 
express  reference  in  tlie  will,  it  was  held  that  the  validity  of  the 
will  was  not  affected,  although  the  annexed  instrument  was  not 
subscribed.^ 

The  testator  may  make  his  mark,  or  a  subscribing  witness  may 
do  so  for  him,  if  he  cannot  write  f  or  he  may  sign  by  the  hand  of 
a  third  person.  Such  signature  must  be  made  by  the  testator's 
direction,  and  in  his  presence,  and  the  person  whose  hand  makes 
the  signature  must  attest  the  will  as  a  witness.^  So,  too,  the  tes- 
tator's hand  being  weak,  or  he  being  illiterate,  a  third  person  may 
guide  his  hand  in  the  making  of  his  subscription.''  Indeed,  it 
may  be  stated,  as  a  general  proposition,  that  any  of  the  acts  re- 
quired of  the  testator  by  the  statute  may  be  done  by  another  per- 
son in  his  presence,  with  his  assent  and  approval.'  Where,  how- 
ever, the  evidence  leaves  in  doubt  whether  the  subscription  was 
made  by  the  decedent  alone,  or  with  the  aid  of  another,  and  there 
is  nothing  to  show  that  he  requested  or  desired  any  other  person 
to  subscribe  it  for  him,  or  to  aid  him  in  doing  so  himself,  probate 
is  properly  refused.^  A  seal  is  not  sufficient  to  attest  a  will,  nor  is 
it  necessary.' 

'  Tonnele  v.  Hall,  4  N.  Y.  140;  Thompson  v.  Quimby,  2  Bradf.  449. 

"Butler  V.  Benson,  1  Barb.  526;  Morris  v.  KnifBn,  37  Barb.  336;  Dack  v. 
Dack,  19  Hun,  680 ;  Simpson's  "Will,  3  Eedf.  29.  In  the  last  case  it  was  held  that  a 
will  so  subscribed  might  be  proved  when  only  one  subscribing  witness  could  be 
examined,  thus  overruling  matter  of  "Walsh,  1  Tuck.  132.  An  imperfect  or  in- 
distinct subscription  of  the  testator's  name  may  be  regarded  as  his  mark,  and 
thus  constitute  a  compliance  with  the  requirements  of  the  statute  (Hartwell  v. 
McMaster,  4  Eedf .  389). 

'  "When  the  signature  of  the  testator  is  by  his  mark,  it  is  no  objection  that 
the  testator's  name,  and  the  words  "his  mark,"  were  written  by  a  witness  after 
he  made  his  mark,  and  that  no  proof  was  given  of  distinct  direction  to  him  by 
the  testator.  It  is  enough  if  the  declaration  and  the  signature  were  made  on 
the  same  occasion,  and  as  one  transaction.  Indeed,  signing  by  mark  would  be 
suflBcient,  without  any  such  written  memorandum  (Jackson  v.  Jackson,  39  N. 
Y.  153;  Robins  v.  Coryell,  27  Barb.  556);  and  see  Chaffee  v.  Baptist  Missionary 
Convention,  10  Paige,  85;  Hollenbeck  v.  Van  Valkenburgh,  5  How.  Pr.  381; 
scad,  post,  p.  165. 

*  Campbell  v.  Logan,  3  Bradf.  90;  Van  Hanswyck  v.  "Wiese,  44  Barb.  494. 

=  Robins  v.  Coryell,  27  Barb.  557;  Gilbert  v.  Knox,  53  N.  Y.  135;  Peck  v. 
Cary,  37  Id.  9;  affi'g  88  Barb.  77;  Meehan  v.  Rourke,  3  Bradf.  385;  and  cases 
post,  p.  166. 

8  Rollwagen  v.  Rollwagen,  5  Supm.  Ct.  (T.  &  C.)  403;  s.  c.  3  Hun,  121, 
affl'd,  68  N.  Y.  504. 

'  Matter  of  Diez,  50  K.  Y.  83;  affl'g  53  Barb.  591. 
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2.  Witnesses  of  subscription.'] — The  will  Tnust  be  subscribed 
hy  the  testator  in  the  presence  of  each  of  at  least  two  vntnesses,  or 
must  he  aclcnowledged  by  him  to  have  been  subscribed,  to  each  of 
kueh  attesting  witnesses,  or  to  such  of  them  as  were  not  present  at 
the  inaking  of  the  subscription}  Where  the  testator  acknowledges 
his  signature  to  a  witness,  it  is  not  essential  that  the  witness  be 
shown  the  testator's  signature.  It  is  enough  if  he  presents  the 
will  already  subscribed  by  him  to  the  witness,  and  acknowledges 
that  he  has  executed  it  as  such  will,  declaring  it  to  be  his  will  and 
requesting  him  to  sign.^  But,  though  he  declare  the  instrument 
to  be  his  will,  and  request  the  witnesses  to  sign,  this  does  not  dis- 
pense with  the  acknowledgment  of  his  signature  where  the  signa- 
ture was  not  made  in  the  witnesses'  presence.*  It  is  a  fatal  objec- 
tion if  one  of  the  witnesses  neither  saw  the  testator  subscribe,  nor 
heard  him  acknowledge  his  signature.* 


'  Lyon  V.  Smith,  11  Barb.  134;  Carroll  v.  Norton,  3  Bradf.  291;  Tonnele  v. 
Hall,  5  N.  Y.  Leg.  Obs.  354;  Baker  v.  "Woodbridge,  66  Barb.  361;  s.  c.  1  T.  & 
C.  Addend.  11.  In  the  last  named  case,  it  appeared  that  neither  of  the  subscrib- 
ing witnesses  saw  the  testatrix  sign,  and  to  neither  of  them  did  she  acknowledge 
that  she  had  signed  it,  and  neither  of  them  saw  her  name  upon  it.  One  of  the 
witnesses  testified  that  S.,  who  drew  the  will  and  called  him  to  witness  it,  said 
to  him  in  the  presence  of  the  testatrix,  holding  out  to  him  a  paper  so  folded  that 
he  did  not  see  the  signature,  "that  is  Mrs.  Bell's  will,"  and  requested  him  to 
sign  his  name.  The  testatrix  said  nothing  and  did  nothing  so  far  as  he  remem- 
bered. The  other  witness  testified  that  S.  had  desired  him  to  come  and  witness 
Mrs.  Bell's  will;  that  when  he  went  into  the  room  a  paper  was  handed  to  him 
and  he  signed  it;  that  nothing  was  said  in  Mrs.  Bell's  presence  about  its  being  a 
will.  S.,  who  drew  the  will,  did  not  remember  that  he  was  present  when  it  was 
executed.  It  was  held  that  the  will  was  not  properly  executed  and  published, 
and  was  not  entitled  to  probate. 

^  Baskin  v.  Baskln,  36  N.  Y.  416;  Willis  v.  Mott,  Id.  486;  Euddon  v.  Mc- 
Donald, 1  Bradf.  853;  and  see  Vernam  v.  Spencer,  3  Id.  16. 

3  Mitchell  V.  Mitchell,  16  Hun,  97;  afl5'd,  77  K.  Y.  596,  where  It  appeared  that 
deceased  came  into  a  store  where  two  persons  were,  produced  a  paper  and  said: 
"  I  have  a  paper  that  I  want  you  to  sign."  One  of  the  persons  took  the  paper 
and  saw  the  signature  of  the  deceased.  The  deceased  then  said:  "This 
is  my  will,  I  want  you  to  witness  it."  Both  persons  thereupon  signed  the  paper 
as  witnesses  under  the  attestation  clause.  The  deceased  then  took  the  paper 
and  said:  "I  declare  this  to  be  my  last  will  and  testament,"  and  delivered  it  to 
one  of  the  witnesses  for  safe  keeping.  At  the  time  when  this  took  place,  the 
paper  had  the  name  of  the  deceased  at  the  end  thereof.  It  was  held  that  there 
was  no  sufficient  signing  of  the  will  by  the  deceased  in  the  presence  of  the  wit- 
nesses, nor  a  sufficient  acknowledgment  to  them  that  he  had  done  so,  to  satisfy 
the  requirement  of  the  statute,  and  that  the  paper  was  not  entitled  to  probate. 

*  Rutherford  v.  Rutherford,  1  Den.  33;  Lewis  v.  Lewis,  11  N.  Y.  330. 
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3.  Publication.'] — The  testator,  at  the  time  of  making  such 
subscription,  or  at  the  time  of  aolcnowledging  the  same,  or  both — 
if  subscribed  in  the  presence  of  one  and  acknowledged  after  sub- 
scription to  the  other — must  declare  in  the  presence  of  each  wit- 
ness, that  the  instrument  is  his  will}  The  object  of  this  pro- 
vision is  to  secure  the  testator  against  fraud  and  imposition,  and  the 
knowledge  that  the  instrument  which  the  witnesses  are  called  upon 
to  attest  is  a  will,  must  be  communicated  to  them  by  the  testator 
at  the  time  of  his  subscription  or  acknowledgment ;  and  knowl- 
edge derived  from  any  other  source,  or  at  any  otlier  time,  of  the 
same  fact,  cannot  stand  as  a  substitute  for  the  declaration  of  the 
testator.^  The  testator  being  fuUy  apprised  of  the  testamentary 
character  of  the  instrument,  may  be  considered  in  aid  of  proof 
tending  to  estabhsh  a  publication ;  and  it  is  not  essential  that  the 
publication,  any  more  than  other  acts  involved  in  the  execution, 
should  be  made  by  express  words  of  the  testator.^    The  words  of 


'  Cases  supra,  and  Kutherford  v.  Rutherford,  1  Den.  33;  Matter  of  Tonnele, 
5  N.  T.  Leg.  Obs.  254;  Lewis  v.  Lewis,  11  N.  Y.  320.  See  ChafEee  v.  Baptist 
Missionary  Conv.  10  Paige,  85;  Vaughan  v.  Burford,  3  Bradf.  78;  Carle  v.  Un- 
derbill, 3  Id.  101;  Doe  v.  Roe,  3  Barb.  300;  Gamble  v.  Gamble,  39  Id.  373; 
Kinne  v.  Kinne,  Ko.  1,  3  Supm.  Ct.  (T.  &  C.)  391 ;  Robinson  v.  Smith,  13  Abb.  Pr. 
359;  Matter  of  Forman,  54  Barb.  374;  affi'g  1  Tuck.  305.  In  the  last  named 
case  one  of  the  attesting  witnesses  testified  that  the  testatrix  told  her,  in  the  room 
where  and  when  the  will  was  executed,  before  signature,  that  the  paper  or 
papers  constituting  the  same  was  or  were  her  will;  and  the  other  witness  swore 
that,  although  the  testatrix  did  not  say,  while  she  was  in  the  room  where  and  when 
the  papers  were  executed,  that  they  were  her  will,  yet  that  when  the  testatrix 
came  to  the  kitchen  to  call  her  as  a  witness,  she  told  her  that  she  wanted  her  to 
witness  her  will.  It  was  held  that  this  evidence,  together  with  proof  that  the 
testatrix  signed  the  instruments  in  the  presence  of  the  two  witnesses,  and  that 
they  signed  their  names  as  witnesses  in  her  presence  and  in  the  presence  of  each 
other,  was  sufficient  to  show  that  they  were  executed  and  attested  in  the  manner 
required  by  the  statute.  In  Baskin  v.  Baskin  (36  N.  Y.  416 ;  affl'g  48  Barb.  300), 
after  the  testator  had  signed  his  will,  in  the  presence  of  one  of  the  attesting  wit- 
nesses, the  other  witness  was  called  in  and  asked  by  the  testator  to  sign  it.  The 
witness  saw  that  the  testator's  signature  was  already  attached;  and  the  testator, 
with  the  will  in  his  hand,  in  the  presence  of  both  witnesses,  declared  it  to  be  his 
last  will  and  testament,  and  the  second  witness  then  subscribed  the  attestation 
clause,  which  stated  that  the  will  was  signed  and  published  in  the  presence  of 
the  attesting  witnesses.     It  was  held  a  good  publication. 

'  Scribner  v.  Crane,  3  Paige,  147;  Gilbert  v.  Knox,  53  N.  Y.  125. 

«  Nelson  v.  McGifiert,  3  Barb.  Ch.  158.  See  Seguine  v.  Seguine,  3  Barb.  385; 
11 
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acknowledgment  may  proceed  from  another,  and  will  be  regarded 
as  those  of  the  testator,  if  the  circumstances  show  that  he  adopted 
them,  and  that  the  person  speaking  them  was  acting  for  him  with 
his  assent.^  But  the  testator  must  declare  or  give  the  witnesses  in 
some  form  to  understand,  at  the  time  of  making  or  acknowledging 
his  subscription,  that  the  instrument  signed  is  his  wiU.^  The  de- 
claration must  be  that  it  is  his  last  will.     Accordingly,  where  the 


Reeve  v.  Crosby,  3  Redf.  74;  Gilbert  v.  Knox,  53  N.  Y.  135;  Thompson  v.  Sea- 
stedt,  6  Supm.  Ot.  (T.  &  C.)  78. 

'  Gilbert  v.  Knox,  53  N.  Y.  135. 

'  For  application  of  this  principle  in  various  peculiar  cases,  see  Remsen  v. 
BrinkerhofE,  36  "Wend.  335;  affi'g  8  Paige,  488;  Torry  v.  Bowen,  15  Barb.  804; 
Burritt  v.  Silliman,  16  Id.  198;  Nipper  v.  Groesbeck,  33  Id.  670;  Chaffee  v.  Bap- 
tist Missionary  Convention,  10  Paige,  85;  Exp.  Beers,  3  Bradf.  163;  Campbell  v. 
Logan,  Id.  90;  Robinson  v.  Smith,  13  Abb.  Pr.  359;  Brown  v.  De  Selding,  4 
Sandf.  10;  Grant  v.  Grant,  1  Sandf.  Ch.  335;  Rutherford  v.  Rutherford,  1  Den. 
33;  Hunt  v.  Moptrie,  3  Bradf.  333;  Moore  v.  Moore,  3  Bradf.  361;  Van  Hooser 
V.  Van  Hooser,  1  Redf.  365;  In  re  Sheridan,  Id.  447;  Carle  v.  Underhill,  3  Bradf. 
101;  Vaughan  v.  Burford,  3  Id.  78;  Trustees  of  Auburn  Theol.  Sem.  v.  Calhoun, 
63  Barb.  381;  McKinley  v.  Lamb,  64  Id.  199;  Heath  v.  Cole,  15  Hun,  100; 
Smith  V.  Smith,  3  Lans.  366 ;  Reeve  v.  Crosby,  8  Redf.  74.  It  seems,  that  the 
subscription  to  the  will  as  a  witness  by  a  person  who  is  unable  to  understand 
the  testator,  or  make  himself  understood  by  him,  and  to  whom  the  declaration 
and  request  of  the  testator  must  be  translated,  is  not  a  compliance  with  the  stat- 
ute (Stein  V.  Wilzinski,  4  Redf.  441).  In  Thompson  v.  Stevens  (63  N.  Y.  634), 
the  attestation  clause  to  the  will  was  in  the  usual  form,  and  was  signed  by  three 
witnesses.  It  was  shown  that  the  will  was  drawn  by  one  of  the  witnesses  at  the 
request  of  the  testator,  she  giving  all  the  instructions  for  that  purpose.  She 
spoke  of  the  necessity  of  vntnesses,  and  going  out,  returned  with  one  whom  she 
had  requested  so  to  act.  After  the  will  was  drawn,  it  was  read  to  the  testator 
by  the  draughtsman  in  the  presence  of  the  witness  whom  she  had  brought  in. 
She  then  took  it,  read  it  herself,  and  pronounced  it  all  right.  They  all  went 
with  the  will  into  another  room,  where  the  other  witness  was.  The  latter  read 
the  will  aloud,  after  which  the  testator  pronounced  it  correct,  signed  it  in  the 
presence  of  all,  and  then  handed  it  to  the  one  who  drew  it,  with  a  request  that 
he  witness  it,  then  said  in  the  presence  and  hearing  of  all,  that  the  one  she  had 
brought  in  would  be  a  witness  to  it,  and  requested  him  to  sign  it,  which  he  did. 
The  other  witness  was  told  in  his  presence  that  he  was  needed  to  sign  as  a  wit- 
ness, which  he  did.  This  was  held  as  showing  a  sufficient  declaration  and  a  sub- 
stantial compliance  with  the  statute.  In  another  case  the  testator,  after  reading 
the  will,  stated  in  the  presence  of  the  witnesses,  "  evidently  I  give  all  I  possess  to 
my  mother,  "and  the  attestation  clause,  which  recited  that  the  testator  declared  to 
the  witnesses  that  it  was  his  testament  and  the  expression  of  his  last  wishes  waa 
read  to  and  by  the  testator,  and  he  requested  the  witnesses  to  sign  as  such.  Held, 
a  sufficient  publication  of  the  will  (Von  Hoffman  v.  Ward,  4  Redf.  344). 
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decedent,  in  response  to  questions,  stated  that  she  did  not  know- 
as  she  could  say  that  it  was  her  last  will, — that  it  was  the  last  she 
had  made  then,  the  proof  of  publication  was  held  defective.^ 

"Where  the  witnesses  had  been  sent  for  to  witness  the  testator's 
will,  and  went  for  that  purpose,  but  had  no  other  information  that 
they  were  witnessing  his  will,  the  publication  was  held  insuffi- 
cient.^ The  testator  must  in  some  manner  communicate  to  the  at- 
testing witnesses,  at  the  time  they  are  called  to  sign  as  witnesses, 
the  information  that  the  instrument  then  present  is  of  a  testamen- 
tary character,  and  that  he  then  recognizes  it  as  his  will,  and  in- 
tends to  give  it  effect  as  such.  Producing  the  will  already  sub- 
scribed, but  folded,  so  as  to  conceal  the  subscription,  and  acknowr- 
edging  it  as  a  "  free  will  and  deed,"  is  not  enough.'  The  testamen- 
tary declaration  may,  however,  be  incorporated  with  the  request 
to  the  witnesses  to  attest ;  *  and  both  may  be  made  by  means  of  ques- 
tions put  to  the  testator  and  his  affirmative  response ; '  and  such 
response  may  even  be  made  by  nodding  the  head.^  "Where  an  im- 
plied declaration  is  rehed  upon,  as  reading  the  will  aloud  in  testa- 
tor's presence,  proof  of  the  state  of  his  hearing  at  the  time  is  pro- 
per.' 

The  declaration  must  be  made  in  the  presence  of  each  of  two 
subscribing  witnesses.' 


'  Kingsley  v.  Blanchard,  66  Bart).  317. 

'  Bagley  v.  Blackman,  2  Lans.  41. 

3  Lewis  V.  Lewis,  11  N.  Y.  230;  affl'g  13  Barb.  17;  Rutherford  v.  Rutherford, 

1  Den.  83. 

«  Rieben  v.  Hicks,  3  Bradf.  353;  Belding  v.  Leichardt,  2  Supm.  Ct.  (T.  &  C.) 
53;  Dack  v.  Back,  19  Hun,  630. 

'  Tunison  v.  Tunison,  4  Bradf.  138;  Whitbeck  v.  Patterson,  10  Barb.  608; 
Gombault  v.  Public  Administrator,  4  Bradf.  236;  Reeve  v.  Crosby,  3  Redf.  74. 
.  «  Belding  v.  Leichardt,  56  N.  Y.  680.  The  testatrix  signed  the  instrument  in 
the  presence  of  the  witnesses,  and  in  response  to  a  question  put  by  the  draughts- 
man, acknowledged  it  to  be  her  last  will ;  the  draughtsman  then  said  to  one  of  the 
witnesses,  "now,  Mr.  W.,"  handing  him  the  pen;  the  latter  signed  the  at- 
testation clause,  and  handed  the  pen  to  the  other  witness,  who  also  signed  in 
like  manner.    The  will  was  held  duly  published  and  executed  (Smith  v.  Smith, 

2  Lans.  366;  s.  o.  40  How.  Pr.  818;  rev'g  40  How.  Pr.  134). 

•>  MoKinley  v.  Lamb,  64  Barb.  199,  And  see  Trustees  of  Auburn  Theol.  Sem. 
V.  Calhoun,  63  Id.  381.  A  deaf  person  may  publish  his  will  by  answering  ques- 
tions put  to  him,  in  writing  (Gombault  v.  Public  Adm'r,  4  Bradf.  336). 

"  Seymour  v.  Van  Wyck,  6  N.  Y.  120;  Tyler  v.  Mapes,  19  Barb.  448;  Abbey 
V.  Christy,  49  Barb.  276;   Gilman  v.  Oilman,  1  Redf.  354;  affi'd,  38  Barb.  364. 
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Bepublication.} — A  will  originally  inadequately  published,  may 
be  subsequently  repubKshed  and  reaffirmed  by  a  codicil.  Thus,  in  one 
case,  a  married  woman  executed  in  due  form  a  codicil  which,  after 
referring  to  and  describing  a  wiU  executed  by  her  before  marriage, 
contained  the  following  clause :  "  I  do  hereby  republish,  reaffirm, 
and  adopt  the  aforesaid  instrument  as  my  present  will  in  like 
manner  as  if  so  executed  by  me,  but  modified  pursuant  to  this 
codicil,  which,  in  connection  with  and  amendment  of  my  said  will, 
I  now  publish  and  declare  together  as  constituting  my  last  will 
and  testament."  The  will  was  present  when  the  codicU  was  exe- 
cuted, and  the  attention  of  .the  witnesses  was  called  to  it,  and  the 
testatrix,  at  the  time,  declared  the  instrument  to  be  "  a  codicil  to 
her  last  will  and  testament,  and  a  reaffirmation  of  the  latter."  It 
was  held  that  the  execution  of  the  codicil  was  a  repubKcation  of 
the  will,  and  that  it  and  the  codicil  together  were  to  be  considered 
as  the  will  of  the  testatrix.^ 

4.  Attestation  hy  witnesses.] — Each  of  two  attesting  witnesses, 
at  least,  must  sign  his  name  as  a  witness  at  the  end  of  the  will  at 
the  request  of  the  testator.  Their  signatures  may  be  made  by 
mark ; '  or  by  the  aid  of  another ;  ^  but  the  witness  must  sign  with 
intention  to  be  such.  One  who  writes  the  name  of  another  person 
as  witness,  not  intending  to  attest  the  will  himself,  and  not  writ- 
ing his  own  name,  cannot  be  deemed  a  witness.* 

Though  the  statute  requires  the  witnesses  to  subscribe  at  the 
end  of  the  will,  yet  where,  by  mistake,  the  attestation  clause  and 
witnesses'  signatures  were  written  on  an  intermediate  blank  page, 
the  execution  was  sustained.^  The  signatures  of  the  attesting 
witnesses  need  not  immediately  follow  that  of  the  testator ;  but 
the  attestation  clause  may  intervene.'  ' 

It  is  usual  to  prefix  above  the  signatures  of  the  witnesses  an 
attestation  clause  reciting  the  formalities  prescribed  by  the  statute. 
This  is  a  very  convenient  usage,  and  the  existence  of  the  clause 

And  see  Nexsen  v.  Nexsen,  3  Abb.  Ct.  App.  Dec.  360;  Neueent  v.  Neueent  3 
Eedf .  869.  ' 

'  Brown  v.  Clark,  77  N.  T.  369;  affi'g  16  Hun,  559,  which  reversed  8.  c.  mb 
iwm.  Proctor  v.  Clarke,  3  Redf.  445. 

2  Meehan  v.  Rourke,  2  Bradf.  385;  Morris  v.  Kniffin,  37  Barb.  336. 

«  Campbell  v.  Logan,  3  Bradf.  90.  ••  Exp.  Leroy,  3  Bradf.  337. 

«  Hitchcock  V.  Thompson,  6  Hun,  379;  rev'g  Heady'sWill,  15  Abb.  N.  S.  311. 

*  Williamson  v.  Williamson,  3  Redf.  449. 
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often  secures  probate  when,  otherwise  it  would  fail,  as  will  be 
shown  hereafter.  But  as  matter  of  law  the  attestation  clause  is 
not  essential,  and  its  omission  does  not  affect  the  validity  of  the 
execution.^  It  should  have  effect,  however,  as  evidence  of  the 
facts  recited  in  it.^ 

It  is  not  essential  that  the  attesting  witnesses  should  each  sub- 
scribe in  the  presence  of  the  other.    As  has  already  been  observed, 
the  testator  may  sign  in  the  presence  of  one  witness,  and  after- 
ward acknowledge  the  execution  to  another  witness.'    Nor  is  it 
necessary  that  the  attesting  witnesses  sign  literally  in  the  presence 
of  the  testator.^    If  they  sign  at  his  request,  although  in  an  ad- 
joining hall  out  of  his  sight  (which,  according  to  the  English  cases, 
is  not  in  his  presence),  it  is  sufficient,  though  their  signing  must  be 
done  at  the  time  of  the  execution  or  acknowledgment,  and  with  the 
knowledge  and  request  of  the  testator.^     The  request  to  sign  as 
witnesses  may  be  presumed,  as  where  two  persons  are  called  in  to 
witness  the  paper,  which  they  do,  in  the  presence  of  the  testator, 
he  at  the  same  time  subscribing  it,  and  declaring  that  it  is  his  last 
will  and  testament.'    And  the  reading  of  the  attestation  clause  in 
the  testator's  presence,  subsequently  to  the  witnesses'  signing,  stat- 
ing that  they  signed  at  his  request,  without  objection  from  him, 
may  be  regarded  as  an  adoption  of  a  request  to  that  effect.'    A  re- 
quest to  only  one  witness  to  sign  is  not  enough ;  at  least  without 
constructive  request  to  the  other.^    "Where  there  are  three  wit- 
nesses, at  least  two  of  them  must  act  in  compliance  with  the  stat- 
ute.^ 


'  Leaycraft  v.  Simmons,  3  Bradf.  35.  See  Chaffee  v.  Baptist  Miss.  Conven- 
tion, 10  Paige,  85;  Burk's  Will,  3  Eedf.  339. 

=  Morris  v.  Porter,  53  How.  Pr.  1.  See  Hunn  v.  Case,  1  Eedf.  307;  Van 
Hooser  v.  Van  Hooser,  Id.  365. 

=>  Hoysradt  v.  Kingman,  23  N.  Y.  373;  Willis  v.  Mott,  36  N.  T,  486;  Neu- 
gent  V.  Neugent,  2  Redf .  369. 

*Euddonv.  McDonald,  1  Bradf.  353;  Jackson  v.  Christman,  4  Wend.  377; 
Neugent  v.  Neugent,  mpra. 

'  Lyon  V.  Smith,  11  Barb.  134. 

«  Butler  V.  Benson,  1  Barb.  536.  And  see  Doe  v.  Roe,  3  Barb.  200;  Brown 
V.  De  Selding,  4  Sandf.  10;  Hutchings  v.  Cochrane,  3  Bradf.  395. 

'  Stewart's  Will,  3  Bedf .  77.     Aud  see  Smith  v.  Smith,  40  How.  Pr.  318. 

'  Rutherford  v.  Rutherford,  1  Den.  33. 

»  Lyon  V.  Smith,  11  Barb.  134;  Carroll  v.  Norton,  3  Bradf.  391;  Hoysradt 

V.  Kingman,  33  N.  Y.  373. 
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Agency  of  third  person.^ — Any  or  all  of  the  acts  hereinbefore 
specified  as  required  of  the  testator,  naay  be  done  by  another  per- 
son, in  his  presence  and  with  his  direction  or  manifest  approval. 
Thus  it  is  not  necessary  that  the  testator  should  in  terms  request 
the  witnesses  to  attest  the  execution.  The  request  may  be  implied 
as  well  as  expressed,  as  where  the  testatrix  was  told  in  the  presence 
of  the  witnesses  that  they  had  come  to  witness  her  will,  and  she 
bowed  assent  and  signed  it.*  And,  in  general,  a  statement  made 
by  another  person  in  the  presence  and  hearing  of  the  testator  and 
the  witness,  or  made  by  one  of  the  witnesses  in  the  presence  and 
hearing  of  the  testator  and  the  others,  will  take  the  place  of  a 
statement  by  the  testator,  if  distinctly  assented  to  by  him  by 
signs,  or  by  his  intelligently  acting  in  pursuance  thereof.^ 

Sequence  of  acts  of  execution,  etc.] — The  order  in  which  the 
formal  acts  of  execution  and  publication  prescribed  by  the  statute 


'  Brown  v.  De  Selding,  4  Sandf.  10;  Butler  v.  Benson,  1  Barb.  526. 

2  Coffin  V.  Coffin,  S3  N.  T.  9;  Matter  of  Gilman,  38  Barb.  364;  Gilbert  v. 
Knox,  53  N.  Y.  135;  Peck  v.  Gary,  27  Id.  9;  affi'g  38  Barb.  77;  Gamble  v.  Gam- 
ble, 39  Barb;  378;  Doe  v.  Roe,  3  Id.  300;  Hutchings  v.  Cochrane,  2  Bradf.  295; 
McDonough  v.  Loughlin,  20  Barb.  238;  HoUenbeck  v.  Van  Valkenbxirgh,  5 
How.  Pr.  281;  Hunn  v.  Case,  1  Redf.  307;  Heath  v.  Cole,  15  Hun,  lOOi  And 
see  ante,  p.  159.  In  Coffin  v.  Coffin  (supra),  the  two  attesting  witnesses  were 
present  at  the  house  of  the  testator,  by  his  procurement,  for  the  purpose  of  wit- 
nessing his  will.  They  saw  the  testator  subscribe  his  name,  and  signed  their 
names  as  witnesses.  Before  doing  so,  one  of  them  asked  the  testator  if  he  re- 
quested him  to  sign  the  will  as  a  witness,  to  which  he  answered  in  the  affirma- 
tive. Both  the  witnesses  then  proceeded  to  sign;  the  draughtsman  denoting  the 
place  where  their  names  were  to  be  written.  The  testator,  the  draughtsman,  and 
the  witnesses  were  all  at  one  table,  and  in  close  proximity  to  each  other;  the  re- 
quest to  attest  the  will  was  in  answer  to  the  question  thus  put  by  one  of  the 
witnesses,  and  no  other  or  different  communication  was  made  to  the  other.  Held, 
a  sufficient  attestation  within  the  statute,  and  that  there  was  no  ground  for  the 
objection  that  one  of  the  witnesses  attested  the  instrument  without  any  request 
made  by  the  testator.  And  see  Van  Hooser  v.  Van  Hooser,  1  Redf.  365;  Gil- 
man  V.  Gilman,  Id.  351  In  Hoysradt  v.  Kingman  33  N.  Y.  373,  the  testator 
called  upon  one  of  the  witnesses  and  desired  him  to  draw  his  will,  which  was 
done;  after  reading  it,  he  approved  and  signed  it,  and  the  witness  attested  it  at 
his  request  and  in  his  presence;  it  was  then  put  into  an  unsealed  envelope,  and 
was  taken  by  the  testator  to  another  of  the  vritnesses,  to  whom  he  acknowledged 
the  execution  and  declared  it  to  be  his  last  will,  and  who  thereupon  signed  it  as 
a  witness  at  his  request  and  in  his  presence.  The  same  took  place  as  to  the 
third  witness,  to  whom  the  testator  took  the  will  as  soon  as  the  second  witness 
had  attested  it.   It  was  held  that  the  will  was  properly  attested. 
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should  be  done,  is  not  imperative,  except  that  the  attestation  by  the 
signing  of  the  witnesses  must  be  after  the  testator's  execution.^  If 
the  testator  subscribes  after  the  witnesses  sign,  he  must  subse- 
quently acknowledge  his  subscription  in  their  presence.'  The  de- 
claration or  publication  of  the  will  must  be  made  out  substantially 
the  same  as  the  subscription  or  the  acknowledgment  thereof.^ 

Witnesses'  additions.'] — The  validity  of  the  will  is  not  affected 
by  the  omission  of  witnesses  to  affix  their  residences  to  their  sig- 
natures, as  required  by  the  statute,^  or  by  the  omission  of  any  per- 
son who  signs  the  testator's  name  by  his  direction,  to  write  his 
own  name  as  a  witness ;  but  the  statute  imposes  a  penalty  for  omis- 
sion so  to  do. 


Stjbd.  3.— Circumstances  of  execution,  DELrviEKY  aud  custody  of  will. 

Besides  the  formalities  requisite  for  the  due  execution,  publi- 
cation and  attestation  of  the  paper  propounded,  the  surrogate  may 
inquire,  if  he  desire  to  do  so,  into  the  circumstances  of  the  deliv- 
ery and  possession  of  the  will,  and  for  that  purpose  may,  in  his 
discretion,  require  proof  of  the  circumstances  attending  the  exe- 
cution, the  delivery,  and  the  possession  thereof,  or  other  circum- 
stances, to  be  made  by  the  person  who  received  the  will  from  the 
testator,  if  he  can  be  produced,  and  also  by  the  person  presenting 
it  for  probate.  He  must  "  inquire  particularly  into  aU  the  facts 
and  circumstances  before  admitting  a  will,"  etc. ;  ^  and  must  be 


'  Jackson  v.  Jackson,  39  N.  Y.  153;  Kugg  v.  Rugg,  31  Hun,  383. 

'  Sisters  of  St.  Vincent,  etc.  v.  Kelley,  67  N.  T.  409;  rev'g  7  Hun,  290. 

3  Doe  V.  Roe,  3  Barb.  300;  Seguine  v.  Seguine,  3  Id.  385;  Keeney  v.  Whit- 
marsh,  16  Id.  141;  Robins  v.  Coryell,  37  Id.  557;  Campbell  v.  Logan,  3  Bradf. 
90;  Van  Hanswyck  v.  Wiese,  44  Barb.  494;  Tunison  v.  Tunison,  4  Bradf.  138; 
Whitbeckv.  Patterson,  10  Barb.  608;  Coffin  v.  Coffin,  33  N.  T.  9;  Smith  v. 
Smith,  40  How.  Pr.  318;  rev'g  Id.  134;  Rutherford  v.  Rutherford,  1  Den.  33; 
Brown  v.  De  Selding,  4  Sandf.  10;  McDonough  v.  Loughlin,  30  Barb.  338;  Hol- 
lenbeck  v.  Van  Valkenburgh,  5  How.  Pr.  381;  Matter  of  Oilman,  38  Barb.  364; 
Peckv.  Cary,  37  N.  Y.  9;  affi'g  38  Barb.  77;  Gilbert  v.  Knox,  53  N.  Y.  135; 
Leaycraft  v.  Simmons,  3  Bradf.  85;  Rieben  v.  Hicks,  Id.  353;  Vaughan  v.  Bur- 
ford,  Id.  78;  overruling  Heyer  v.  Burger,  Hoffm.  1. 

*  3  R.  S.  63,  §  41. 

'  Co.  Civ.  Proc.  §  3633.  The  language  of  this  section  is  as  follows  :  "Before 
admitting  a  will  to  probate,  the  surrogate  must  inquire  particularly  into  all  the 
facts  and  circumstances,  and  must  be  satisfied  of  the  genuineness  of  the  will. 
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satisfied  of  the  geimineness,  and  validity  of  the  execution,  of  the 
document  propounded.  The  court  is  not  confined,  therefore,  to 
the  particular  issues  raised  by  the  objections  of  the  contestant. 
"While  the  surrogate  may,  in  his  discretion,  require  the  examination 
of  the  person  who  has  had  possession  of  the  will  since  its  execu- 
tion, he  cannot  compel  the  examination  of  the  lawyer  who  drew 
the  will.1 


Sued.  3. — Testator's  knowledge  of  contents  op  the  will. 

A  testator  who  executes  a  will  without  knowing  and  compre- 
hending its  contents,  cannot  be  said  to  be  capable.  It  has  been 
said  by  an  eminent  judge,  in  one  case,  that  a  testator  may,  if  he 
likes,  authorize  another  person  to  make  a  will  for  him,  and  may 
say :  "  I  do  not  know  what  you  have  put  down,  but  I  am  quite 
ready  to  execute  it."  ^  But  this  doctrine  has  been  declared,  by 
another  equally  eminent  judge,  to  be  at  variance  with  one  of  the 
first  principles  of  testamentary  law.'  The  will  must  be  the  will  of 
the  testator,  and  of  no  one  else ;  it  cannot  be  said  to  be  his  will,  if 
he  was  ignorant  of  its  contents.  The  testator's  knowledge  of  the 
contents  of  the  will  forms  a  part  of  the  proposition  that  a  will 
was  made,  and  stands  upon  a  like  footing  with  general  testamen- 
tary capacity.  That  the  testator  did  know  and  approve  of  the 
contents  of  the  alleged  will  is,  therefore,  part  of  the  burden 
of  proof  assumed  by  every  one  who  propounds  it  as  a  will. 
"  This  burden  is  satisfied,  prima  facie,  in  the  case  of  a  competent 
testator,  by  proving  that  he  executed  it.  But  if  those  who 
oppose  it  succeed,  by  a  cross-examination  of  the  witnesses  or  other- 


and  the  validity  of  its  execution.  Before  admitting  a  written  will  to  probate, 
the  surrogate  may,  in  his  discretion,  require  proof  of  the  circumstances  attend- 
ing the  execution,  the  delivery,  and  the  possession  thereof,  or  any  of  them,  to 
be  made  by  the  affidavit,  or  the  testimony,  at  the  hearing,  of  the  person  who  re- 
ceived the  will  from  the  testator,  if  he  can  be  produced,  and,  also,  of  the  person 
presenting  it  for  probate." 

'  Taylor  "Will,  10  Abb.  Pr.  N.  S.  300.  As  to  the  provisions  of  law  respecting 
the  deposit  of  wiUs  in  certain  public  offices,  see  ante,  p.  73. 

^  And  accordingly  it  was  held  that  a  plea  was  bad  which  alleged  that  a  codicil 
was  not  in  conformity  with  the  testator's  instructions,  and  that  he  was  ignorant  of 
its  contents  (per  Sir  C.  Cbesswell,  Cunliffe  v.  Cross,  3  Sw.  &  Tr.  88).  The  same 
rule  was  adopted  in  Middlehurst  v.  Johnson,  30  L.  J.  P.  M.  &  A.  14. 

'  Per  Sir  J.  Wilde,  Hastilow  v.  Stobie,  L.  R.  1  P.  &  D.  64. 
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wise,  in  meeting  this  prima  facie  case,  the  party  propounding 
must  satisfy  the  tribunal  aifirmatively  that  the  testator  did  really 
know  and  approve  of  the  contents  of  the  will  in  question,  before 
it  can  be  admitted  to  probate."  ^ 

Presumption  of  hnowledge  of  contents.] — A  very  strong 
presumption  of  the  testator's  knowledge  and  approval  of  the 
contents  of  the  will  arises  from  the  fact  that  he  read  it,  and  then 
formally  executed  it.  Indeed,  it  has  been  claimed  that  such  read- 
ing is  conclusive  on  the  question  of  a  competent  testator's  knowl- 
edge. In  one  case  ^  the  court  charged  the  jury  that,  if  they  were 
satisfied  that  the  testator  read  the  contents  of  the  wiU,  they  were 
bound  to  find  that  he  knew  and  approved  them.  "  If,  being  of 
soimd  mind  and  capacity,"  said  the  court,  "  the  testatrix  read  this 
residuary  clause,  the  fact  that  she  afterwards  put  her  signature  to 
it  is  conclusive  to  show  that  she  knew  and  approved  of  its  con- 
tents. Reflect  on  the  contrary  proposition.  Suppose  that  a  long 
will,  with  a  number  of  complicated  arrangements,  is  read  to  a 
competent  testator,  and  is  executed  by  him ;  if  we  were  permitted, 
some  time  after  his  death,  to  enter  into  a  discussion  as  to  how  far 
he  understood  and  appreciated  the  bearings  of  all  the  different 
parts  of  the  wiU,  we  should  upset  half  the  wills  in  the  country. 
Once  get  the  facts  admitted  or  proved,  that  a  testator  is  capable, 
that  there  is  no  fraud,  that  the  will  was  read  over  to  him,  and  that 
he  put  his  hand  to  it,  and  the  question  whether  he  knew  and  ap- 
proved of  the  contents  is  answered." 

There  is,  without  doubt,  much  force  in  these  observations,  and 
to  establish  the  fact  that  a  perfectly  competent  testator  was  igno- 
rant of  the  contents  of  his  will,  requires  strong  evidence  to  over- 
come the  presumption  of  knowledge  and  approval.  But  it  is  not 
true  that  there  is  any  rigid  rule  by  which,  when  you  are  once 
satisfied  that  a  testator  of  a  competent  mind  has  had  his  will  read 
over  to  him,  and  has  thereupon  executed  it,  all  further  inquiry  is 
shut  out.'    Unquestionably  there  is  danger  in  holding  a  rule  that 


'  Per  Lord  Penzai^ce,  Sutton  v.  Sadler,  3  C.  B.  N.  S.  87;  36  L.  J.  C.  P.  284. 

«  Lord  Penzance,  in  Atter  v.  Atkinson,  L.  B.  1  P.  &  D.  664,  670. 

s  Fulton  V.  Andrew,  L.  E.  7  H.  L.  438;  15  Moak,  67.  In  that  case  Lord 
Hathbelt  said:  "No  doubt  those  circumstances  afford  very  grave  and  strong 
presumption  that  the  will  has  heen  duly  and  properly  executed  by  the  testator; 


iro 
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Presumption  of  Knowledge  of  Contents  in  Case  of  Impaired  Faculties. 

any  man  of  sound  mind,  wto  has  put  his  hand  to  an  instrument, 
after  having  had  that  instrument  read  over  to  him,  can  have  meant 
otherwise  than  what  he  said ;  nevertheless,  the  circumstances  of 
the  case  may  be  such,  that  the  court  or  jury  should  be  satisfied 
that  it  was  not  only  read  over  to  him,  but  that  it  was  read  over  in 
such  a  manner  as  tha't  the  discrepancy  between  the  instructions 
and  the  will  was  brought  before  the  consideration  of  the  testator. 

—  in  case  of  impaired  faculties.] — Whatever  may  be  the  rule 
in  the  ease  of  a  perfectly  competent  and  capable  testator,  the 
principle  is  clear  and  well  settled,  that  when  a  case  presents  any 
circumstance  naturally  calculated  to  excite  suspicion — such  as  im- 
pairment of  the  senses  of  sight  or  hearing,  the  physical  prostration 
or  mental  weakness  of  the  testator,  or  the  beneficial  interest  of  the 
person  who  prepared  the  will,  the  court  may,  and  it  is  its  duty  to, 
require  the  proponents  to  show  affirmatively,  as  a  condition  of 
probate,  that  the  testator  had  an  intelligent  knowledge  of  the  con- 
tents of  the  wiU.^  Thus,  a  testator  who  was  blind,^  or  was  unable 
to  read  or  write,^  or  was  illiterate,*  or  was  enfeebled  by  old  age, 
sickness,  intemperance,  and  the  like  causes,  must  be  shown  not 


still  circumstances  may  exist  which  may  require  that  something  further  shall  be 
done  in  the  matter  than  the  mere  establishment  of  the  fact  of  the  testator  having 
been  a  person  of  sound  mind  and  memory,  and  also  having  had  read  over  to  him 
that  which  had  been  prepared  for  him  and  which  he  executed  as  his  will.  It  is 
impossible,  as  it  appears  to  me,  in  the  cases  where  the  ingredient  of  fraud 
enters,  to  lay  down  any  clear  and  unyielding  rule  like  this.  One  is  strongly  im- 
pressed with  the  consideration  that,  according  to  the  natural  habits  and  conduct 
of  men  in  general,  if  a  man  signs  any  instrument,  he  being  competent  to  under- 
stand that  instrument,  and  having  had  it  read  over  to  him,  there  is  a  very  strong 
presumption  that  it  has  been  duly  executed,  and  that  very  strong  evidence  is  re- 
quired in  opposition  to  it,  in  order  to  set  aside  any  instrument  so  executed."  It 
was  accordingly  held,  that  though  the  jury  found,  on  the  trial  of  separate  issues, 
1st,  that  the  testator  was  of  sound  mind,  etc. ;  2d,  that  he  knew  and  approved  of 
the  contents  of  the  will;  yet,  having  found  for  the  contestant,  on  the  issue 
whether  he  knew  and  approved  of  the  residuary  clause,  the  proponents  were  not 
entitled  to  a  probate  of  the  whole  will.  It  should  be  added,  that,  in  this  case,  the 
circumstances  indicated  fraud  on  the  part  of  the  beneficiaries  under  the  residuary 
clause. 

'  Barry  v.  Boyle,  1  Supm.  Ct.  (T.  &  C.)  433. 

^  Fincham  v.  Edwards,  3  Curteis,  63;  Hemphill  v.  Hemphill,  3  Dev.  N,  C. 
391 ;  31  Am.  Dec.  331 ;  Weir  v.  Fitzgerald,  2  Bradf .  42. 

2  Van  Pelt  v.  Van  Pelt,  30  Barb,  134. 

^  Chaffee  v.  Baptist  Miss.  Con.  10  Paige,  85. 
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only  to  have  read,  or  heard  read,  the  contents  of  the  will,  but  he 
must  be  shown  to  have  comprehended  their  meaning.  In  all  such 
cases  large  latitude  will  be  allowed  in  the  admission  of  any  evi- 
dence tending  to  show  that  the  testator  had  full  knowledge  of  the 
contents  of  the  wiU.^  Indeed,  the  very  purpose  of  requiring  the 
declaration  of  the  testator  that  the  instrument  is  his  will,  is  to 
make  it  certain  that  he  is  not  procured  to  execute  a  will  when 
under  the  supposition  that  it  is  some  other  kind  of  instrument. 
The  fact  that  he  knew  it  to  be  his  will  may,  therefore,  be  estab- 
lished against  the  testimony  of  all  the  subscribing  witnesses.^ 

SuBD.  4. — Tbstamentabt  capacity. 

To  entitle  a  wiU  to  be  admitted  to  probate,  it  must  appear  that 
the  testator,  at  the  time  of  executing  the  will,  was  of  an  age  com- 
petent to  execute  it,  and  of  sound  mind  and  memory.' 

Testamentary  age.] — It  should  appear  that  the  testator,  if  a 
male,  was,  at  the  time  of  executing  the  will,  if  it  relates  to  per- 
sonal property  only,  of  the  age  of  eighteen  years  or  upwards,  and 
of  the  age  of  sixteen  years  or  upwards,  if  a  female ;  *  and  if  relat- 
ing to  real  property,  of  lawful  age,  viz.,  twenty-one  years.^ 

Will  of  married  woman.] — Before  the  Eevised  Statutes,  a 
married  woman  could  make  a  will  of  her  separate  personal  estate, 
which  would  be  valid  in  a  court  of  equity ;  but  those  statutes  took 


'  Lake  v.  Ranney,  33  Barb.  49. 

'  Theological  Seminary  v.  Calhoun,  25  N.  Y.  433;  rev'g  38  Barb.  148.  See,  to 
nearly  same  effect.  Peck  v.  Cary,  37  N.  Y.  9;  affi'g  38  Barb.  77.  Where  the  will 
showed  that  a  change  from  the  intention  of  the  decedent  had  been  made,  and  it 
appeared  that,  at  the  time  it  was  executed,  the  testator  was  so  enfeebled  as  to  be 
incapable  of  detecting  the  change,  from  the  mere  reading  of  the  instrument  in 
his  hearing,  which  was  the  only  possible  means  he  had  for  information  on  the 
subject,  it  was  held,  that,  no  matter  by  whose  agency  the  change  was  effected, 
it  was  a  fraud  (Rollwagen  v.  Rollwagen,  5  Supm.  Ct.  (T.  &  C.)  403;  affi'd,  63  N. 
Y.  504). 

3  3  R.  B.  56,  60,  §§  1,  31;  L.  1867,  c.  783,  i^§  3,  4. 

"  3  R.  S.  60,  §  21 ;  L.  1867,  c.  783,  §  4.  The  non-age  of  the  testator  cannot 
be  shown  by  declarations  of  the  testator  as  to  his  age,  nor  by  a  memorandum  in 
the  handwriting  of  a  physician  and  surgeon,  in  an  account  book  kept  by  him, 
of  the  time  the  child  was  born,  at  whose  birth  he  attended,  unless  sustained  by 
proof  of  its  truth.  But  the  mother  of  the  testator  is  a  competent  witness  to 
prove  the  time  of  his  birth  (Matter  of  Paige,  63  Barb.  476). 

»  3  R.  S.  56,  §  1;  L.  1867,  c.  782,  §  3. 
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away  the  right.  By  the  married  woman's  act  of  1849,  the  right 
was  restored,  and  in  1867  the  Revised  Statutes  were  amended  so 
as  to  express  the  same  rule.'  A  mutual  wiU  executed  by  husband 
and  wife,  devising  reciprocally  to  each  other,  is  valid.  Such  an 
instrument  operates  as  the  separate  wiU  of  whichsoever  dies  first.* 
But  a  married  woman,  who  is  a  minor,  has  no  more  power  than 
if  she  were  single,  to  devise  her  real  estate.^ 

Citizenship.] — It  is  commonly  averred,  in  the  petition  for  the 
proof  of  a  will,  that  the  testator  was  a  citizen  of  the  United  States ; 
but  this  is  not  necessary.  The  testator's  citizenship  does  not  affect 
his  power  to  dispose  by  will,  but  only  his  right  to  hold  real  prop- 
erty in  this  State.  In  the  case  of  the  will  of  a  non-resident  of  the 
State,  the  fact  of  the  testator's  residence,  either  at  the  time  of 
making  the  will  or  at  his  decease,  may  become  material.^ 

Mental  capacity.] — The  statute  relative  to  wills  of  real  prop- 
erty declares  that  all  "  persons,  except  idiots,  persons  of  unsound 
mind,  and  infants,"  may  devise  their  real  estate.'  The  statute 
relative  to  wills  of  personal  property  declares  that  persons  of  certain 
ages  or  upwards,  "  of  sound  mind  and  memory,"  and  no  others, 
may  bequeath  personal  estate.*  No  difference  of  principle  is  in- 
tended by  this  difference  of  language.  The  general  principle  ap- 
plicable to  both  classes  of  cases,  as  deduced  from  the  authorities 
to  which  we  shall  presently  refer  in  more  detail,  is  that,  to  be  of 
sound  mind  and  memory  within  the  intent  of  either  of  these 
statutes,  the  testator  must,  at  the  time  of  executing  the  will,  have 
had  sufficient  capacity  to  comprehend  the  condition  of  his  prop- 
erty, and  his  relations  toward  the  persons  who  are  or  might  be  the 
objects  of  his  bounty,  and  the  scope  and  bearing  of  the  provisions 
of  his  will.' 

'  Moehring  v.  Thayer,  How.  App.  Cas.  503;  affirming  1  Barb.  Ch.  364;  Wad- 
hams  V.  American  H.  Mis.  Soc,  13  N.  Y.  415 ;  reversing  10  Barb.  597. 

« In  re  Diez,  50  N.  T.  88.     See  ante,  p.  156. 

»  Zimmerman  v.  Sohoenfeldt,  3  Hun,  692.  ■"  See  ante,  p.  131. 

'  2  E.  8.  56,  §  1;  L.  1867,  c.  783,  §  3. 

«  2  E.  8.  60,  §  21;  L.  1867,  c.  782,  §  4. 

'  This  is  the  rule  established  in  Delafleld  v.  Parish  (35  N.  Y.  9,  as  explained 
in  1  Eedf .  304),  and  reiterated  in  Van  Guysling  v.  Van  Kiiren  (85  N.  Y.  70),  and 
Tyler  v.  Gardiner  (85  Id.  559),  modifying  to  some  extent  the  doctrine  laid  down 
in  Stewart  v.  Lispenard  (36  "Wend.  255),  and  other  prior  cases  (Kinne  v.  John- 
son, 60  Barb.  69). 
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Delusions. 

Mere  imbecility  or  weakness  of  mind  does  not  incapacitate,  if 
there  be  sufficient  understanding  to  satisfy  tbe  foregoing  rule. 
According  to  tbe  doctrine  of  Stewart  v.  Lispenard,^  the  test  of 
testamentary  capacity  in  each  case  is,  had  the  testator  capacity  to 
make  any  will  ?  and  that  reference  cannot  be  had  to  the  nature 
of  the  will  and  the  claims  on  the  testator's  benefactions,  to  deter- 
mine whether  he  had  a  sufficient  degree  of  intelligence  to  make  a 
will  with  reference  to  the  complexity  of  those  circumstances.  By 
the  rule  now  settled,  reference  may  be  had  to  the  nature  of  the 
particular  case,  and  the  question  is,  whether  the  testator  had  suffi- 
cient intelligence  to  be  capable  of  acting  with  sense  and  judgment 
in  reference  thereto  ?  * 

Delusions.^ — The  doctrine  that  any  insane  delusion  incapaci- 
tates from  making  a  will  has  commanded  the  assent  of  some  high 
authorities.  But  the  weight  of  authority  and  the  better  opinion 
accord  with  the  rule  settled  in  this  State,  by  which  mental  capacity 
is  measured  in  this,  as  in  every  other  legal  aspect,  by  its  relation 
to  the  act.  Hence,  a  person  having  any  insane  delusion  relating 
either  to  the  property,  to  the  persons  concerned,  or  to  the  pro- 
visions of  the  will,  is  incapable;  while  delusions  which  in  no  way 
relate  to  these  do  not  as  matter  of  law  incapacitate,  for  they  in- 
volve no  more  likelihood  of  actual  incapacity  than  many  other  la- 
tent causes.'  A  person  may  have  an  insane  belief  or  delusion  as 
to  one  or  more  subjects,  and  not  as  to  others.  The  question,  in 
respect  to  the  testamentary  capacity,  in  the  abstract,  is,  had  the 
testator  at  the  time  a  sufficiently  sound  mind  to  make  a  will  ?  but 
practically,  in  most  cases,  the  question  is,  had  the  testator  a  suf- 
ficiently sound  mind  to  make  the  will  in  question  ?  *    A  monoma- 


•  36  Wend.  255. 

°  So  far  as  they  followed  Stewart  v.  Lispenard,  the  following  cases  must  be 
considered  overruled  by  more  recent  ones  :  Blanchard  v.  Nestle,  3  Den.  37; 
Person  V.  Warren,  14  Barb.  488;  Newhouse  v.  Godwin,  17  Id.  336;  Osterhout 
V.  Shoemaker,  3  Den.  37,  note;  Petrie  v.  Shoemaker,  34  Wend.  85.  Compare 
Clarke  v.  Sawyer,  3  N.  Y.  498. 

'  See  Bonard  Will  Case,  16  Abb.  Pr.  N.  S.  128,  and  cases  cited  infra,  p.  176,  n. 

*  The  fact  that  an  aged  person  is  forgetful,  and,  at  times,  labors  under  slight 
delusions,  does  not  per  se  establish  want  of  testamentary  capacity  (Children's 
Aid  Soc.  V.  Loveridge,  70  N.  Y.  887).  See  Coit  v.  Patchen,  77  N.  Y.  533.  A 
person  having  capacity  sufficient  to  acquire  a  large  fortune  by  personal  industry 
and  intelligence,  who  successfully  conducts  a  large  business,  whose  business 
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niac  may  make  a  perfectly  valid  will,  if  the  delusion  which,  affects 
the  general  soundness  of  his  mind  has  no  relation  to  the  subject 
or  object  of  the  will,  or  the  persons  who  would  otherwise  be  likely, 
ordinarily,  to  be  the  recipients  of  his  bounty ;  or  where  the  pro- 
visions of  the  will  are  entirely  unconnected  with,  and  uninflu- 
enced by,  the  particular  delusions ;  on  the  other  hand,  if  the  will 
is  the  result  of  that  particular  delusion  which  has  seized  his  mind, 
and  controls  its  operations,  it  is  no  will.^ 


SUBD.  5. — FbAUB  and  tWDUB  INPLUBNCE. 

A  man's  intellect  may  not  be  so  weak  as  to  render  him  incapa- 
ble of  making  a  will,  yet  it  may  be  in  so  feeble  a  state  as  to  make 
him  an  easy  victim  of  the  improper  influences  of  unprincipled  and 
designing  persons.  The  finding  that  the  testator  had  capacity  to 
make  a  will  is  not  inconsistent  with  the  finding  that  the  same  was 
made  under  restraint  or  undue  influence.^ 

Updue  influence  must  be  an  influence  exercised  by  coercion, 
imposition,  or  fraud,  and  not  such  as  arises  from  gratitude,  affec- 
tion, or  esteem ;  and  its  exertion  upon  the  very  act  must  be  proved. 
It  will  not  be  inferred  from  opportunity  and  interest.^  But  the 
exercise  of  undue  influence  need  not  be  shown  by  direct  proof ;  it 
may  be  inferred  from  circumstances,  though  the  circumstances 
must  be  such  as  to  lead  justly  to  the  inference  that  undue  influ- 
ence was  employed,  and  that  the  will  did  not  express  the  real 


correspondence  shows  a  clear  comprehension  of  the  subjects  upon  which  he 
writes,  and  who  is  pronounced  hy  his  intimate  friends  of  sound  mind,  and  of 
more  than  ordinary  intelligence  and  firmness,  will  not  be  considered  as  incom- 
petent to  make  a  will  simply  because  he  exhibits  eccentricities  of  character  in 
regard  to  himself,  is  subject  to  fits  of  melancholy  in  regard  to  his  health,  even 
amounting  to  hypochondria  (Brick  v.  Brick,  66  N.  T.  144). 

'  Lathrop  v.  American  Board,  6?  Barb.  590 ;  Stanton  v.  Wetherwax,  16 
Barb.  263;  Seamen's  Friends'  Soc.  t.  Hopper,  33  N.  Y.  634;  Burdin  v.  William- 
son, 5  Hun,  560,  and  see  cases  infra. 

«  Root  V.  Eeynolds,  63  Barb.  350;  Marvin  v.  Marvin,  3  Abb.  Ct.  App.  Dec. 
193;  B.  0.  4  Keyes,  9. 

*  Seguine  v.  Seguine,  4  Abb.  Ct.  App.  Dec.  191;  s.  c.  3  Keyes,  663;  Kinne  v. 
Johnson,  60  Barb.  69;  Van  Hanswyck  v.  Wiese,  44  Barb.  494;  Clarke  v.  Davis, 
1  Redf.  349;  Turhune  v.  Brookfield,  Id.  330;  Julke  v.  Adam,  Id.  454;  Newhouse 
V.  Godwin,  17  Barb.  336;  Cudney  v.  Cudney,  68  N.  Y.  148;  Coffin  v.  Coffin,  33 
Id.  9. 
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wishes  of  the  testator.^  And  where,  in  addition  to  opportunity 
and  interest,  it  was  shown  that  the  party  in  whose  favor  the  will 
was  made,  had  refused  to  allow  the  one  disinherited  to  have  private 
interviews  with  the  testatrix,  this  was  held  sufficient  to  set  aside 
the  will.'  It  is  said  that  one  has  a  right,  by  fair  argument,  or  per- 
suasion, to  induce  another  to  make  a  will,  and  even  to  make  it  in 
his  own  favor .^  But  the  law  looks  with  a  very  jealous  eye  upon 
any  one  who,  standing  in  a  relation  of  confidence  and  influence 
with  the  testator,  superintends  or  in  any  way  influences  the  testa- 
tor's disposition  of  property,  especially  if  such  disposition  is  to 
his  personal  advantage.  The  presumption  is  against  the  instru- 
ment.* 

Mere  inequality  or  injustice  in  the  distribution  of  the  testator's 
bounty  among  his  children,  raises  no  presumption  of  want  of  men- 
tal capacity  or  of  undue  influence  or  fraud  exercised  upon  him  in 
the  execution  of  his  will.  Hence,  a  discrimination  against  a  son 
whose  character  and  course  of  conduct  had  displeased  the  testator 
for  some  years,  though  it  may  betoken  a  lack  of  affection  and  a 
sense  of  justice,  is  not  incompatible  with  mental  soundness.  And 
so,  a  discrimination  in  favor  of  a  son,  as  against  other  children,  to 
whom  the  testator  bequeathed  the  greater  part  of  his  estate,  is  not 
of  itself  proof  of  mental  unsoundness,  although  the  motive  in 
making  such  a  disposition  may  have  been  the  gratification  of  an 
inordinate  ambition  to  perpetuate  the  success  of  a  particular  busi- 
ness enterprise,  in  which  he  had  himself  acquired  a  wide  notoriety 


'  Brick  V.  Brick,  66  N.  Y.  144;  Baker's  "Will,  3  Redf.  179;  Colhoun  v.  Jones, 
Id.  34.  It  is  not  necessary  that  the  precise  mode  of  committing  the  fraud  should 
be  proved  (McLaughlin  v.  McDevitt,  63  N.  Y.  213).  To  prove  undue  influence 
by  duress  or  threats  it  is  not  necessary  to  show  that  the  duress  was  visible  or 
physically  exercised  at  the  moment  of  the  execution.  It  is  enough  that  the 
duress  existed  shortly  before  and  continued  its  domination  over  the  mind  at  the 
time  of  the  execution  of  the  will  (Fagan  v.  Dugan,  3  Redf.  341).  For  other 
illustrations,  see  Art.  4,  Sec.  4,  of  this  chapter. 

'  Marvin  v.  Marvin,  3  Abb.  Ct.  App.  Dec.  193;  s.  c.  4  Keyes,  9.  And  see 
Nexsen  v.  Nexsen,  3  Abb.  Ct.  App.  Dec.  860. 

5  Blanchard  v.  Nestle,  8  Den.  87.    And  see  Tunison  v.  Tunison,  4  Bradf .  138. 

*  Matter  of  Welsh,  1  Redf.  238;  Leaycraft  v.  Simmons,  3  Bradf.  35;  Clark  v. 
Fisher,  1  Paige,  171;  Matter  of  Paige,  63  Barb.  476;  Voorhees  v.  Voorhees,  39 
N.  Y.  463;  Allen  v.  Public  Adm'r,  1  Bradf.  378;  Bleecker  v.  Lynch,  Id.  458; 
O'Neil  V.  Murray,  4  Id.  311;  Lee  v.  Dill,  11  Abb.  Pr.  214. 
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and  a  large  fortune,  by  confiding  it  to  the  possession  and  control 
of  a  single  individual  bearing  Ms  name.'^ 

To  establish  undue  influence  over  the  testator  at  the  time  of 
executing  his  wiU,  such  as  to  preclude  the  adnaission  of  the  wiU  to 
probate,  it  must  be  made  to  appear  that  the  importunity  or  influ- 
ence was  such  as  to  deprive  the  testator,  at  the  time,  of  the  free 
exercise  of  his  wiU.  Influence  exerted  only  to  give  effect  to  the 
testator's  previously  declared  intention  of  producing  equality  be- 
tween brothers  or  their  families  in  the  distribution  of  the  es- 
tate, is  not  undue.'  The  influence  exercised  must  amount  to  moral 
coercion,  which  restrained  independent  action  and  destroyed  free 
agency ;  or  the  importunity  must  have  been  such  as  the  testator 
was  unable  to  resist,  and  constrained  him  to  do  that  which  was 
against  his  free  will  and  desire.' 

It  is  not  within  the  scope  of  this  volume  to  illustrate  the  fore- 
going general  principles  by  discussing  the  numerous  cases  upon 
which  they  are  founded.  The  general  subject  of  wills  has  been  so 
fully  examined  in  recent  treatises  specially  devoted  to  it,  that  we 
shall  do  no  more  here  than  refer  in  a  note  to  the  cases  in  this  State, 
in  which  the  rule  of  law  as  to  testamentary  capacity  was  discussed 
and  applied  to  particular  f  acts.^ 

1  La  Bau  v.  Vanderbilt,  3  Redf .  384,  and  cases  cited.  See,  to  same  effect, 
Bicknell  v.  Bicknell,  2  Supm.  Ct.  (T.  &  C.)  96;  Deas  v.  Wandell,  3  Id.  128;  Mc- 
Laughlin V.  McDevitt,  63  N.  Y.  213. 

"  Gardiner  v.  Gardiner,  34  N.  Y.  155;  "Wait  v.  Breeze,  18  Hun,  403. 

''  Children's  Aid  Soc.  v.  Loveridge,  70  N.  Y.  387;  Brick  v.  Brick,  66  Id.  144; 
EoUwagen  v.  KoUwagen,  63  Id.  504;  Burk's  Will,  3  Redf.  239;  Wade  v.  Hol- 
brook,  Id.  378;  Marx  v.  McGlynn,  4  Id.  485,  and  cases  cited. 

*  Illustrations  of  the  principles  stated  in  the  text  may  be  found  in  the  follow- 
ing cases.    Doubtless  many  other  cases  might  be  added : 

Incapacity,  generally.  Alston  v.  Jones,  17  Barb.  276;  Burger  v.  Hill,  1 
Bradf.  360;  Bleecker  v.  Lynch,  Id.  458;  Meehan  v.  Eourke,  2  Id.  385;  RoU- 
wagen  v.  RoUwagen,  63  N.  Y.  504;  8  Hun,  131;  5  Supm.  Ct.  (T.  &  0.)  403;  Ty- 
ler V.  Gardiner,  85  N.  Y.  559;  Children's  Aid  Soc.  v.  Loveridge,  70  N.  Y.  387; 
Brick  V.  Brick,  66  Id.  144;  Cudney  v.  Cudney,  68  N.  Y.  148;  McLaughlin  v.' 
McDevitt,  63  Id.  218;  Mairs  v.  Freeman,  3  Redf.  181. 

Undue  influence.  Wightman  v.  Stoddard,  3  Bradf.  893;  Delafield  v.  Parish, 
25  N.  Y.  9;  affi'g  1  Redf.  1;  42  Barb.  274;  Sherman's  Appeal,  16  Abb.  Pr.  397* 
note;  Julke  v.  Adam,  1  Redf.  454;  Clarke  v.  Davis,  Id.  349;  Turhune  v.  Brook- 
field,  Id.  330;  Van  Hanswyck  v.  Wiese,  44  Barb.  494;  Seguine  v.  Seguine,  4 
Abb.  Ct.  App.  Dec.  191;  s.  c.  3  Keyes,  663;  35  HoTi^.  Pr.  336;  Gardiner  v.  Gar- 
diner, 34  N.  Y.  155;  Tyler  v.  Gardiner,  35  Id.  559;  Rollwagen  v.  RoUwagen,  5 
Supm.  Ct.  (T.  &  C.)  402;  3  Hun,  131;  68  N.  Y.  504. 
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Sued.  6. — Mibtases  which  invalidate  a  will. 

An  objection  that  the  document  propounded  as  a  will,  or  any 
part  of  it,  does  not  conform  to  the  real  wishes  and  intention  of  the 


Undue  influence  by  wife.  Brush  v.  Holland,  1  Bradf .  461 ;  Tunison  v.  Tuni- 
son,  4  Bradf.  138;  Delafleld  v.  Parish,  35  N.  Y.  9;  affl'g  1  Eedf.  1;  42  Barb.  274; 
Gardiner  v.  Gardiner,  34  N.  Y.  155;  Tyler  v.  Gardiner,  35  Id.  559;  Brick  v. 
Brick  66  Id.  144. 

—  by  husband.    Baker's  Will,  3  Redf.  179. 

—  by  child  and  legatee.  Leaycraft  v.  Simmons,  3  Bradf.  35;  Mowry  v.  Sil- 
ber,  2  Id.  133;  Bleecker  v.  Lynch,  1  Id.  458;  Mairs  v.  Freeman,  3  Redf.  181;  Cud- 
ney  v.  Cudney,  68  N.  Y.  148. 

—  by  physician.  Crispell  v.  Bubois,  4  Barb.  393;  Colhoun  v.  Jones,  2 
Redf.  34. 

—  by  grandson,  a  legatee.     CarrpU  v.  Norton,  3  Bradf.  291. 

—  by  executor  and  legatee.  Vreeland  v.  McClelland,  1  Bradf.  393 ;  Booth  v. 
Kitchen,  3  Redf.  52. 

—  by  legal  adviser  and  legatee.    Wilson  v.  Moran,  3  Bradf.  172. 

—  by  spiritual  adviser.  lure  Welsh,  1  Redf.  238 ;  McGuire  v.  Kerr,  3  Bradf. 
244;  Marx  v.  McGlynn,  4  Redf.  455. 

—  by  draughtsman  of  will,  whose  wife  or  children  are  legatees.  Lake  v. 
Ranney,  33  Barb.  49.  See  Coffin  v.  Coffin,  23  N.  Y.  9;  Burke's  Will,  2  Redf. 
339;  Reeve  v.  Crosby,  8  Id.  74. 

—  by  guardian  over  minor  ward.  Limburger  v.  Ranch,  3  Abb.  Pr.  N.  S. 
279. 

—  by  guardian,  a  draughtsman  and  beneficiary.  Matter  of  Paige,  63  Barb. 
476. 

—  by  clergyman,  whose  church  was  a  beneficiary.  Langton's  Estate,  1 
Tuck.  301. 

—  by  father  of  infant  legatee.  O'JSfeil  v.  Murray,  4  Bradf.  311 ;  Burke's 
Will,  2  Redf.  239;  Hazard  v.  Hazard,  5  Supm.  Ct.  (T.  &  C.)  79. 

—  by  a  legatee  not  next  of  kin.  Weir  v.  Fitzgerald,  2  Bradf.  42;  Hutchings 
V.  Cochrane,  Id.  295.     See  Lansing  v.  Russell,  18  Barb.  510. 

—  by  nurse.     Neiheisel  v.  Toerge,  4  Redf.  328. 

—  to  induce  charitable  bequests.  Wightman  v.  Stoddard,  3  Bradf.  893 ;  Mc- 
Laughlin v.  McDevitt,  63  N.  Y.  213;  Burritt  v.  Silliman,  16  Barb.  198;  Marx  v. 
McGlynn,  4  Redf.  455. 

Incapacity  and  undue  influence.  Allen  v.  Public  Administrator,  1  Bradf. 
878  (affi'd  in  Ct.  of  App..  no  opinion  reported;  Seld.  Notes,  April,  1853,  p.  57); 
Hutchings  v.  Cochrane,  2  Id.  295;  Thompson  v.  Quimby,  Id.  449. 

Age  and  undue  influence.  Butler  v.  Benson,  1  Barb.  526;  Matter  of  Romaine, 
6  N.  Y.  Leg.  Obs.  156;  Weir  v.  Fitzgerald,  2  Bradf.  42;  Maverick  v.  Reynolds,  Id. 
360;  Creely  v.  Ostrander,  3  Id.  107. 

Age,  undue  influence  and  insanity.     Morrison  v.  Smith,  3  Bradf.  209. 

Old  age,  but  unimpaired  faculties.  Van  Alst  v.  Hunter,  5  Johns.  Ch.  148; 
Butler  V.  Benson,  1  Barb.  526 ;  Moore  v.  Moore,  2  Bradf.  261 ;  Maverick  v.  Reynolds, 
13 
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decedent,  goes  to  the  foundation  of  the  instniment  itself.     If  such 
an  objection  is  sustained,  it  is  tantamount  to  a  decision  that  the  in- 


3  Bradf.  260;  Leaycraft  v.  Simmons,  3  Bradf.  35;  Creely  v.  Ostrander,  8  Id.  107; 
Wightman  v.  Stoddard,  3  Id  393;  Bleecker  v.  Lynch,  1  Id.  458;  Carroll  v.  Nor- 
ton, 3  Id.  391 ;  Clarke  v.  Davis,  1  Eedf.  249;  Mairs  v.  Freeman,  3  Id.  181. 

Age  and  impaired  powers.  Moore  v.  Moore,  2  Bradf.  261 ;  Pilling  v.  Pilling, 
45  Barb.  86;  Carroll  v.  Norton,  3  Bradf.  291;  Lee  v.  Dill,  11  Abb.  Pr.  214;  RoU- 
wagen  v.  Kollwagen,  5  Supm.  Ct.  (T.  &  C.)  402;  Childrens'  Aid  Soc.  v.  Lover- 
idge,  70  N.  T.  387. 

—  and  deafness.  Gombault  v.  Public  Administrator,  4  Bradf.  236 ;  Movny 
V.  Silber,  2  Id.  133. 

—  and  blindness.    "Weir  v.  Fitzgerald,  2  Bradf.  42. 

Loss  of  memory.  Bleecker  v.  Lynch,  1  Bradf.  458;  Creely  v.  Ostrander,  3 
Id.  107;  "Weir  v.  Fitzgerald,  2  Id.  42;  Movyry  v.  Silber,  3  Id.  133;  Reynolds  v. 
Root,  62  Barb.  250. 

Illness  and  undue  influence.  Clarke  v.  Sawyer,  2  N.  Y.  498;  Matter  of 
"Welsh,  1  Redf.  238;  McBorley  v.  McSorley,  2  Bradf.  188;  Brush  v.  HoUand,  3 
Id.  461;  Darley  v.  Darley,  Id.  481. 

Illness  and  stupor.  McGuire  v.  Kerr,  2  Bradf.  244;  Meehan  v.  Rourke,  Id. 
385, 

"Weakness  and  undue  influence.  Mowry  v.  Silber,  2  Bradf.  133;  Nexsen  v. 
Nexsen,  3  Abb.  Ct.  App.  Dec.  860;  s.  c.  2  Keyes,  229. 

Intemperance  and  undue  influence.    O'Neil  v.  Murray,  4  Bradf.  311. 

Sickness  and  habits  of  intemperance.  McSorley  v.  McSorley,  2  Bradf.  188; 
Allen  V.  Public  Administrator,  1  Id.  378;  "Vreeland  v.  McClelland,  Id.  393; 
Brush  V.  Holland,  3  Id.  461 ;  Gardner  v.  Gardner,  32  "Wend.  526;  rev'g  7  Paige, 
113 ;  Burritt  v.  Silliman,  16  Barb.  198 ;  Exp.  Patterson,  4  How.  Pr.  34. 

Intoxication  at  time  of  execution  of  will.  Peck  v.  Cary,  27  N.  Y.  9;  8.  c.  38 
Barb.  77;  Juike  v.  Adam,  1  Eedf.  454. 

Delirium  tremens  and  delusion.  Waters  v.  Cullen,  2  Bradf.  364.  See  Brovra 
-V.  Torrey,  24  Barb.  583. 

Delusions,  monomania,  and  speculative  belief  in  witchcraft,  mesmerism,  and 
absurd  ideas  generally.  Thompson  v.  Quimby,  2  Bradf.  449;  s.  c.  as  Thomp- 
son V.  Thompson,  21  Barb.  107;  Amer.  Seamen's  Friend  Soc.  v.  Hopper,  33  N. 
Y.  619;  s.  c.  43  Barb.  625;  Gamble  v.  Gamble,  39  Id.  373;  Clarke  v.  Davis,  1 
Redf.  349;  Stanton  v.  "Wetherwax,  16  Barb.  259;  La  Ban  v.  Vanderbilt,  3  Redf. 
384;  Children's  Aid  Soc.  v.  Loveridge,  70  N.  Y.  387;  Bonard's  "Will,  16  Abb.  N. 
S.  128;  Lathrop  v.  Borden,  5  Hun,  560;  Fowler  v.  Eamsdell,  4  Alb.  L.  J.  94. 

General  insanity,  moroseness,  melancholy,  nervousness,  gloomy  solitary  hab- 
its, violence,  and  apprehension  of  being  murdered  and  deprived  of  property. 
Morrison  v.  Smith,  3  Bradf.  209;  Matter  of  Forman,  54  Barb.  274;  affl'g  1  Tuck. 
205. 

Imbecility  and  idiocy.  Stewart  v.  Lispenard,  36  Wend.  255;  Blanchard  v. 
Nestle,  3  Den.  37;  Person  v.  Warren,  14  Barb.  488;  Newhouse  v.  Godwin,  17 
Id.  286;  Osterhoutv.  Shoemaker,  34  Wend.  85;  Clark  v.  Fisher,  1  Paige,  171; 
s.  c.  3  Sandf.  Ch.  351;  rev'd  in  3  Barb.  Ch.  411;  b.  c.  as  Clarke  v.  Sawyer,  2  N. 
Y.  498;  Pilling  v.  Pilling,  45  Barb.  86;  "V^an  Pelt  v.  Van  Pelt,  30  Id.  184;  Crolius 
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strument,  or  a  particular  clause  of  it,  is  not  the  will  of  tlie  dece- 
dent. Conformity  with  the  testator's  intention  is,  therefore,  a  part 
of  the  J^aotum  of  the  will ;  it  is  not  a  question  of  construction,  as 
whether  a  particular  clause  shall  have  a  particular  effect.*  This 
distinction  is  clearly  stated  by  an  approved  writer  to  be  this : 
"  That  though  you  cannot  resort  to  parol  evidence  to  control  the 
effect  of  words  or  expressions  which  the  testator  has  used,  by 
showing  that  he  had  used  them  under  mistake  or  misapprehension, 
nor  to  supply  words  which  he  has  not  used,  yet  you  may,  upon  an 
issue  devisavit  vel  non,  prove  that  clauses  or  expressions  have 
been  inadvertently  introduced  into  the  will  contrary  to  the  testa- 
tor's intention  or  instructions,  or,  in  other  words,  that  a  part  of 
the  executed  instrument  is  not  his  will." ' 

The  surrogate's  court  has  power,  therefore,  to  determine,  upon 
a  probate  proceeding,  whether  the  instrument  is,  in  all  its  parts, 
according  to  the  real  wishes  and  intention  of  the  decedent.  This 
power  is  distinct  from  the  power  to  expound  the  meaning  and 
effect  of  wiUs,  as  to  which  we  shall  speak  more  fully  on  a  subse- 
quent page.' 

Where,  therefore,  by  reason  of  physical  prostration  or  impair- 
ment of  the  faculties,  or  weakness  of  capacity,  or  other  circum- 
stances, a  doubt  is  raised  whether  the  will  propounded  is  according 
to  the  real  testamentary  intentions  of  the  testator,  it  becomes  com- 


V.  Stark,  64  Id.  112;  s.  c.  7  Lans.  311;  Bleecker  v.  Lynch,  1  Bradf.  458;  Davis 
V.  Culver,  13  How.  Fr.  62. 

Secrecy,  artifice,  and  connivance  as  badges  of  fraud.  Coflln  v.  Coffin,  23  N. 
T.  9 ;  Blanchard  v.  Nestle,  3  Den.  37 ;  Tunison  v.  Tunison,  4  Bradf.  188. 

Duress  and  threats.     Fagan  v.  Dugan,  2  Redf.  341. 

Mistake  in  or  unequal  provisions  of  will.  Burger  v.  Hill,  1  Bradf.  360 ; 
Mowry  V.  Silber,  2  Id.  133;  Waters  v.  CuUen,  Id.  354;  Creely  v.  Ostrander,  3 
Id.  107 ;  O'NeU  v.  Murray,  4  Id.  311 ;  Morrison  v.  Smith,  3  Id.  209 ;  Wightman 
V.  Stoddard,  3  Id.  893 ;  Coffin  v.  Coffin,  23  N.  T.  9 ;  Jackson  v.  Jackson,  39  Id. 
153;  Amer.  Seamen's  Friend  Soc.  v.  Hopper,  33  Id.  619;  s.  c.  43  Barb.  625  ; 
Gamble  v.  Gamble,  39  Id.  373  ;  Seguine  v.  Seguine,  4  Abb.  Ct.  App.  Dec.  191 ; 
Clapp  V.  Fullerton,  84  N.  Y.  180;  Clarke  v.  Davia,  1  Redf.  249;  Clark  v.  Fisher, 
1  Paige,  171 ;  "Watson  v.  Donnelly,  28  Barb.  653 ;  La  Bau  v.  Vanderbilt,  3  Redf. 
384;  Deas  v.  Wandell,  1  Hun,  120. 

•  Blackwood  v.  Damer,  3  Pbillim.  458,  and  other  cases  cited  in  Williams  on 
Ex'rs,  406,  408. 

=  1  Jarman  on  Wills  [415].     And  see  1  Redf.  on  Wills,  499. 

1  See  anU,  p.  152,  and  Chapter  VII. 
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petent,  and  even  necessary,  to  inquire  how  far,  in  fact,  the  will 
conforms  to  the  real  wishes  of  the  deceased.  The  testator  may 
have  had  capacity  to  make  a  wUl,  and  may  have  intended  a  testa- 
mentary disposition  of  his  property,  but  by  a  mistake  of  the  law- 
yer who  drew  it,  or  of  the  scrivener  who  engrossed  it,  the  docu- 
ment, as  propounded,  may  contain  a  provision  contrary  to  the  real 
intention  of  the  testator.  In  such  cases  it  is  competent  to  receive 
proof  of  the  instructions  given  by  the  deceased,  his  declarations, 
the  position  of  his  estate,  his  previous  testamentary  intentions,  the 
condition  of  his  family  relations,  the  state  of  his  affections,  and  a 
variety  of  other  facts  bearing  upon  the  ascertainment  of  the  fact 
whether  the  particular  instrument  conformed  to  the  real  intentions 
of  the  deceased.  This  is  not  admitting  parol  testimony  to  vary 
the  will,  but  to  ascertain  whether  it  is  really  the  will  of  the  de- 
cedent.^ And  parol  evidence  is  always  admissible  to  impeach  the 
validity  of  a  will,  or  any  part  of  it,  though  never  to  contradict, 
vary  or  control  the  words  of  the  will,  except  in  certain  eases  to 
explain  the  meaning  of  the  words  used  by  the  testator.  The  im- 
portance of  exercising  this  jurisdiction  in  proceedings  for  the  pro- 
bate of  wiUs  of  personal  property  is  apparent,  when  we  consider 
the  effect  of  such  probate  as  conclusive  of  the  validity  of  the 
wiU.^ 

A  good  illustration  of  the  foregoing  principle  is  furnished  by 
the  case  of  Burger  v.  Hill.'  In  that  case,  the  decedent  had  suffi- 
cient testamentary  capacity,  but  his  mind  was  enfeebled  by  dis- 
ease. Shortly  before  his  death,  he  gave  instructions  to  counsel  in 
regard  to  his  wiU ;  and  on  directing  the  draughtsman  to  give  all  his 
personal  property  to  P.,  and  all  his  real  property  to  his  mother  and 
sisters,  was  asked  by  the  counsel  whether  he  had  any  real  propefrty, 
and  replied  affirmatively,  specifying  his  store  in  Greenwich  street, 
New  York,  which  was,  in  fact,  leasehold  property.  The  wiU  was 
drawn  accordingly ;  but  it  was  held,  that  as  the  wiU  did  not  cor- 
rectly express  the  testator's  testamentary  intentions,  it  could  be 
admitted  to  probate  only  under  a  limited  decree,  establishing  its 

'  Burger  v.  Hill,  1  Bradf.  360.  See  3  Whait.  on  Evid.  §  993;  Abbott's  Trial 
Evid.  135  ;  1  Jarman  on  "Wills  [415];  1  Redf.  on  Wills,  499. 

''See  Hill  v.  Burger,  10  How.  Pr.  364;  Burger  v.  Hill,  1  Bradf.  360; 
Sanders  v.  Stites,  3  Redf.  1. 

=  1  Bradf.  360. 
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validity,  except  as  to  the  leasehold  premises,  which,  not  being  be- 
queathed, would  go  to  the  next  of  kin.^ 

But  an  error  as  to  a  matter  of  fact,  unless  of  such  a  character 
as  to  afEect  the  testamentary  intention,  e.  g.,  an  over-statement  of 
the  amount  of  certain  advances,^  which  the  will  directed  to  be  de- 
ducted from  a  legacy,  is  not  a  ground  for  denying  probate.  If  the 
amount  is  misstated,  the  error  may,  perhaps,  be  corrected  on  the 
settlement  of  the  estate,  when  the  amount  is  to  be  deducted  from 
the  share  of  the  beneficiary,  or  on  an  application  to  pay  off  the  ad- 
vance and  stop  the  interest. 

Omissions.] — ^A  mere  accidental  omission  in  a  will,  unless  it 
clearly  appears  that  the  omission,  as  the  will  stands,  defeats  en- 
tirely the  testator's  intention,  is  not  a  ground  for  refusing  probate. 
Nor  has  the  court  any  power  to  correct  the  mistake  by  inserting 
anything  in  the  will,  or  otherwise  reforming  it.  The  extent  of  its 
jurisdiction  is  the  negative  power  of  refusing  probate  to  the  in- 
strument, in  a  proper  case.^ 

Sued.  7. — Invalid  will  of  capable  testator. 

Whatever  may  have  been  the  rule,  before  the  adoption  of 
chapter  18  of  the  Code  of  Civil  Procedure,  as  to  the  authority  of 
a  surrogate's  court  to  deny  probate,  or  to  grant  only  a  Kmited  pro- 
bate, of  a  will  which  could  not  take  effect  by  reason  of  its  being 
in  derogation  of  some  statutory  prohibition  or  restriction  of  testa- 
mentary power,  there  is  no  reason  to  doubt  that  such  authority 
now  exists,  with  respect,  at  least,  to  wills  of  personalty.  It  was 
formerly  the  rule  that,  in  a  probate  proceeding,  a  surrogate's 
court  could  not  determine  any  question  as   to  the  legality  of 


'  In  that  case,  the  decree  admitted  the  wiU  to  probate  as  a  valid  ■will  of  the 
Teal  and  personal  property  of  the  testator,  "except  as  to  the  legacies  of  the  tes- 
tator's personal  estate  therein  mentioned  to  E.  P.,  etc.,  which  said  legacies  of 
said  personal  estate  are  admitted  to  probate  as  a  part  of  said  will,  except  as  to 
the  leasehold  lot  and  premises  of  the  said  testator,  known  as  No.  208  Greenwich 
street,  etc.,  which  premises  are  hereby  reserved  from  the  probate  of  so  much  of 
said  will  as  relates  to  said  legacies  of  said  personal  estate." 

^  Boell  V.  Schwartz,  4  Bradf .  12.  See  1  Jarman  on  Wills  [412],  Kandolph  & 
T.'s  notes,  pp.  717,  723. 

5  Creely  v.  Ostrander,  3  Bradf.  107,  114. 
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a  testamentary  disposition.*  The  rule  was  so  far  changed  in  1870 
that  the  surrogate's  court  of  New  York  county  was  empowered  to 
determine  in  a  probate  proceeding  the  validity,  construction  and 
efEect  of  the  will,  whether  of  real  or  personal  property,  and  this 
power  is  now  conferred  upon  the  surrogate's  courts  generally,  as 
we  have  already  had  occasion  to  point  out,  with  this  important  re- 
striction, that  the  jurisdiction  is  confined  to  cases  of  wills  of  per- 
sonal property  executed  within  the  State,  by  a  resident  of  the 
State.^  It  may  now  be  stated,  therefore,  that,  in  a  proceeding  for 
the  probate  of  such  a  will,  the  proponent,  or  any  other  party  in- 
terested in  the  estate,  may  raise  the  question  of  the  legality  of  a 
bequest  contained  in  it,  and  may  ask  for  the  determination  of  the 
court.  If  the  court  adjudges  such  bequest  or  any  dispository 
clause  of  the  will  to  be  invalid,  as  a  matter  of  law,  probate  may 
be  denied  as  to  such  clause,  or,  what  amounts  to  the  same  thing, 
the  decree  granting  probate  may  also  adjudge  the  particular  clause 
to  be  void,  and  not  to  be  executed.^  Questions  of  this  kind  are 
likely  to  arise  where  the  provisions  of  the  will  are  claimed  to  be  void 
as  being  in  contravention  of  the  statutes  which  restrict  testamen- 
tary dispositions  of  property.  The  statutes  of  this  State  restrict 
the  power  of  testamentary  disposition  in  respect  to  (1)  the  crea- 
tion of  trusts,  (2)  the  creation  of  future  estates  in  lands,  or  of  fu- 
ture contingent  interests  in  personal  property,  (3)  accumulations  of 
rents  and  profits  of  lands,  or  of  the  income  of  personal  property, 
and  (4)  in  respect  to  benevolent,  literary  and  other  bequests.  Re- 
strictions are  also  imposed  in  respect  to  the  persons  who  may  take 
a  devise  or  bequest,  and  as  to  the  proportion  of  the  estate  which 
may  be  devised  or  bequeathed  for  benevolent  and  other  purposes 
in  certain  cases. 

The  provisions  of  the  Revised  Statutes  relative  to  uses  and 
trusts,  and  to  accumulations,  and  to  restraints  upon  the  power  of 


'  Matter  of  Forman,  54  Barb.  274;  Matter  of  Gilman,  38  Id.  364;  McLaugh- 
lin's Estate,  1  Tuck.  79 ;  Nelson  v.  McGiffert,  3  Barb.  Ch.  158 ;  Wade  v.  Hol- 
brook,  3  Eedf .  378 ;  Danser  v.  Jeremiah,  3  Id.  130.     See  ante,  p.  153. 

»  Co.  Civ.  Proc.  §  3634.     See  ante,  p.  65. 

"  We  see  no  reason  to  doubt  the  authority  of  the  court  to  determine  on  a  pro- 
bate proceeding,  whether  the  event  upon  the  happening  of  which,  a  legacy  is 
expressly  conditioned,  has  actually  happehed ;  though  such  a  question  would 
more  naturally  arise  on  an  application  by  the  legatee  for  the  payment  of  the  leg- 
acy, or  on  the  final  distribution  of  the  estate. 
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alienation,  were  so  carefully  framed  by  tlie  revisrs,  that  the  legis- 
lature has  had  no  occasion  to  alter  them  since  their  adoption  in 
1830,  and  the  courts  have  found  little  difficulty  in  determining 
their  proper  construction.  The  cases  involving  the  application  of 
these  provisions  to  particular,  and  often  complicated,  testamentary 
dispositions  have  been  very  numerous,  and  furnish  many  curious 
examples  of  the  ingenuity  of  testators  in  their  attempts  to  contra- 
vene the  restraints  upon  alienation  of  estates,  as  well  as  the  acute- 
ness  and  persistence  of  judges  in  detecting  and  frustrating  such 
intention.  A  statement  of  the  statutory  rules  on  the  subject,  with 
a  bare  reference  to  the  cases  which  have  arisen  under  them,  will 
be  all  that  the  scope  and  purpose  of .  this  volume  will  permit. 

Express  trusts  of  real  property.] — The  statute  provides  (1  K. 
S.  728,  §  55)  that  express  trusts  may  be  created  (1)  to  sell  lands 
for  the  benefit  of  creditors ;  (2)  to  sell,  mortgage  or  lease  lands  for 
the  benefit  of  legatees,  or  for  the  purpose  of  satisfying  any  charge 
thereon ;  (3)  to  receive  rents  and  profits  of  lands,  and  to  apply 
them  to  the  use  of  any  person,  during  life,  or  for  any  shorter  term, 
subject  to  the  rules  and  limitations  prescribed  by  the  statute ;  (4)  to 
receive  the  rents  and  profits  of  lands,  and  to  accumulate  the  same 
for  the  purposes  and  within  the  limits  prescribed  by  the  statute.^ 
It  will  be  observed  that  these  restrictions  refer  to  devises  of  real 
property.  It  seems  to  be  settled  that  the  statute  of  uses  and  trusts 
does  not  include  or  affect  trusts  of  personal  property,  and  that 

'  For  the  construction  of  subdivision  (1),  see  Eogers  v.  Tilley,  20  Barb.  641  ; 
Darling  v.  Rogers,  33  Wend.  483;  Van  Nest  v.  Yoe,  1  Sandf.  Ch.  4;  Planck  v. 
Schermerborn,  3  Barb.  Ch.  644.  The  word  legatees,  in  subdivision  (3),  will  include 
annuitants.  See  Lang  v.  Ropke,  5  Sandf.  363;  O'Brien  v.  Mooney,  5  Duer,  51  j 
Griflen  v.  Ford,  1  Bosw.  133;  Hawley  v.  James,  16  Wend.  61;  rev'g  5  Paige,  318; 
Mason  v.  Jones,  3  Barb.  339;  affl'g  2  Sandf.  Ch.  533;  Hunter  v.  Hunter,  17 
Barb.  25,  90.  Compare  Emmons  v.  Cairns,  3  Barb.  343;  2  Sandf.  Ch.  369.  For 
the  construction  of  subdivision  (3),  see  Leggett  v.  Perkins,  2  N.  T.  397,  306, 
309-  Leggett  v.  Hunter,  19  Id.  445;  Noyes  v.  Blakeman,  6  Id.  581;  Gilman  v. 
Reddington,  24  Id.  13;  1  Hilt.  492;  Rogers  v.  Tilley,  20  Barb.  639;  Downing  v. 
Marshall,  23  K.  Y.  377;  Coster  v.  Lorillard,  14  Wend.  318;  Hawley  v.  James,  16 
Id.  174,  365.  It  is  not  necessary  that  the  purpose  of  the  trust  should  be  stated  in 
the  words  of  the  statute.  It  is  sufficient  that  a  purpose  within  the  statute  is 
clearly  embraced  in  the  language  used,  or  that  a  power  conferred  in  express 
terms  includes  a  power  over  the  estate,  for  the  execution  of  which  the  trustees 
may  be  clothed  with  a  legal  title  (Vernon  v.  Vernon,  53  N.  T.  351). 
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trusts  of  personal  property  may  be  created  for  any  purpose  not 
prohibited  by  law.^ 

Trust  hequests  to  literary  institutions.'] — Real  and  personal 
estate  may  be  granted  and  conveyed  to  any  incorporated  college  or 
other  literary  incorporated  institution  in  this  State,  to  be  held  in 
trust,  (1)  to  establish  and  maintain  an  observatory ;  (2)  to  found 
and  maintain  professorships  and  scholarships ;  (3)  to  provide  and 
keep  in  repair  a  burial  place  for  the  dead ;  (4)  for  any  other  spe- 
cific purpose  contemplated  in  the  general  objects  authorized  by 
their  respective  charters.  So,  also,  real  and  personal  estate  may 
be  granted  to  the  corporation  of  any  city  or  village  of  this  State, 
in  trust  for  any  purpose  of  education  or  the  diffusion  of  knowl- 
edge, or  for  the  rehef  of  distress,  or  for  parks,  gardens  or  other 
ornamental  grounds,  or  grounds  for  the  purposes  of  military 
parades  and  exercise,  or  health  a,nd  recreation,  within  or  near  such 
city  or  village.  And  property  may  also  be  granted  to  superinten- 
dents of  common  schools  of  any  town,  and  to  trustees  of  school 
districts,  in  trust  for  the  benefit  of  the  common  schools  of  the 
town,  or  of  the  schools  of  the  district.^ 

Charitahle  hequests  limited  as  to  amount.'] — It  is  declared  by 
statute,'  that  no  person  having  a  husband,  wife,  chUd,  or  parent 
shall,  by  his  or  her  last  wiU  and  testament,  devise  or  bequeath  to 
any  benevolent,  charitable,  literary,  scientific,  religious  or  mission- 
ary society,  association  or  corporation,  in  trust  or  otherwise,  more 
than  one-half  part  of  his  or  her  estate,  after  the  payment  of  his  or 
her  debts.  Such  a  devise  or  bequest  is  declared  to  be  valid  to  the 
extent  of  one-half  and  no  more.  For  the  purpose  of  ascertaining 
the  estate,  the  widow's  dower  and  the  debts  are  first  to  be  de- 
ducted. The  intent  of  the  statute  cannot  be  defeated  by  the  tes- 
tator giving  to  two  or  more  corporations  in  the  aggregate  more 
than  he  can  give  to  a  single  object,  viz.,  one-half  of  his  estate.* 


'  Bucklin  v.  Bucklin,  1  Keyes,  141;  Brown  v.  Harris,  25  Barb.  134;  Uott  v. 
Cook,  7  Paige,  531;  Foster  v.  Coe,  4  Lans.  53;  Eoosevelt  v.  Roosevelt,  6  Hun; 
31. • 

"  L.  1840,  c.  318;  L.  1841,  c.  261;  L.  1846,  c.  74;  L.  1855,  c.  433.  For  cases 
involving  questions  under  this  statute,  see  Adams  v.  Perry,  48  N.  Y.  487;  Yates 
V.  Yates,  9  Barb.  334. 

8  L.  1860,  c.  860. 

*  Chamberlain  v.  Chamberlain,  43  N.  Y.  434;  3  Lans.  855.     See,  also.  Has- 
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Tlie  one-lialf  is  to  be  computed  with  reference  to  the  estate  at  the 
time  of  the  testator's  death,  and  the  restriction  may  be  insisted  on 
by  any  one  interested.' 

By  another  statute,^  no  such  devise  or  bequest  is  valid,  unless 
the  will  was  made  and  executed  at  least  two  months  before  the 
death  of  the  testator. 

Rule  against  perpetuities. \ — The  rules  and  limitations  as  to 
the  creation  of  future  estates  in  lands,  referred  to  in  the  above 
third  and  fourth  subdivisions  of  section  55,  will  be  found  in  arti- 
cle one  of  title  two,  part  two,  of  the  Eevised  Statutes.'  Any 
suspension  of  the  absolute  power  of  alienation  of  lands, — as  to 
which  surrogates'  courts  have  no  concern, — ^by  any  limitation  or 
condition  whatever  for  a  longer  period  than  during  the  continu- 
ance of  not  more  than  two  lives  in  being  at  the  creation  of  the 
estate,  is  void,  except  that  a  contingent  remainder  in  fee  *  may  be 
created  on  a  prior  remainder  in  fee,  to  take  effect  in  the  event 
that  the  persons  to  vs^hom  the  first  remainder  is  limited  shall  die 
under  the  age  of  twenty-one  years,  or  upon  any  other  contingency 
by  which  the  estate  of  such  person  may  be  determined  before 


com  V.  Albertson,  34  Id.  584,  616;  Harris  v.  Am.  Bible  So.  3  Abb.  Ct.  App.  Dec. 
316;  Matter  of  Leary,  1  Tuck.  335;  Currin  v.  Panning,  13  Hun,  458;  2  Eedf. 
536. 

1  Harris  v.  Am.  Bible  So.  4  Abb.  Pr.  N.  S.  431;  rev'g  46  Barb.  470;  Lefevre 
V.  Lefevre,  59  N.  Y.  434.  The  surrogate  wiU  not  undertake,  by  reference  or 
otherwise,  to  ascertain  the  amount  of  the  devise,  until  the  party  interested  in  the 
disputed  devise  is  brought  in,  and  in  the  meantime  probate  will  be  suspended 
(Curran  v.  Sears,  3  Redf.  536;  13  Hun,  458). 

■2  L.  1848,  c.  319.  See  Lawrence  v.  Elliott,  3  Eedf.  336;  Currin  v.  Fanning, 
18  Hun,  459.  This  act  was  not  repealed  by  the  act  of  1860,  and,  even  if  held  to 
be  repealed,  the  repealing  act  being  general,  applied  only  to  corporations  deriv- 
ing their  powers  from  a  general  act,  and  did  not  repeal  or  modify  the  charter  of 
the  defendant  (Lefevre  v.  Lefevre,  59  N.  Y.  434).  And  see  Kerr  v.  Dougherty, 
79  N.  Y.  327. 

2 1  R.  S.  733,  §§  14r-16.  The  statute  is  not  restricted  to  future  estates,  but 
applies  also  to  present  estates  (Coster  v.  Lorillard,  14  Wend.  365;  rev'g  5  Paige, 
172;  Thompson  V.  Clendining,  1  Sandf.  Ch.  387;  Yates  v.  Yates,  9  Barb.  324; 
Amory  v.  Lord,  9  N.  Y.  403). 

*  The  exception  in  favor  of  contingent  remainders  does  not  permit  the  crea- 
tion of  a  contingent  remainder  to  take  effect  upon  the  death  of  the  one  who 
takes,  under  the  prior  contingency,  from  the  person  to  whom  the  first  remainder 
is  limited  (Temple  v.  Hawley,  1  Sandf.  Ch.  153).  And  see  Child  v.  Child,  1  N. 
T.  Leg.  Obs.  183;  Butler  v.  Butler,  3  Barb.  Ch.  304. 
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they  attain  their  full  age.  The  eases  are  uniform  in  holding  that 
a  possibility,  at  the  creation  of  the  limitation,  that  the  event  upon 
which  it  depends  may  exceed  in  point  of  time  the  authorized 
period,  is  fatal  to  it.  The  lives  must  be  designated  either  by 
naming  the  persons  in  particular,  or  by  limiting  the  estate  on  the 
two  iirst  lives  that  shall  fall  in  a  class  of  several  individuals.  No 
absolute  term,  however  short,  can  be  maintained,  even  though  men- 
tioned in  the  alternative.^  The  reader  is  referred  to  the  note  of 
Messrs.  Eandolph  and  Talcott  on  the  subject  of  Perpetuities,  in 
their  excellent  edition  of  Jarman  on  "Wills  (vol.  1,  page  504,  et 
seq.),  for  a  very  full  collection  of  the  cases,  and  an  intelligent  dis- 
cussion of  the  principles  involved.  "We  can  do  no  more  than  refer 
in  a  note  to  some  of  the  leading  cases  in  this  State.* 


'  It  is  also  well  settled,  that  though  a  devise  in  trust  to  sell,  with  also  a  discre- 
tionary power  to  receive  the  rents  and  profits  for  a  term  which  might  by  possi- 
bility continue  for  more  than  two  lives,  is  void,  yet  it  will  be  applied  as  a  power 
in  trust  to  sell,  which  may  be  regarded  as  imperative.  In  such  case,  the  legal 
estate  descends  to  the  heir,  subject  to  the  right  of  the  legatees  to  have  the  same 
converted  immediately  into  personal  estate  under  the  power  in  trust  to  sell  (Van 
Vechten  v.  Van  Veghten,  8  Paige,  104).  Compare  Downing  v.  Marshall,  23  N. 
T.  366;  Janssen  v.  Wemple,  8  Redf.  229. 

'  The  leading  case  on  the  construction  of  our  own  statute  is  Hawley  v.  James, 
16  Wend.  61 ;  rev'g  5  Paige,  318.  The  following  cases  furnish  illustrations  of 
the  application  of  the  statute  to  particular  testamentary  provisions :  Hone  v.  Van 
Sohaick,  20  Wend.  564;  affl'g  7  Paige,  221;  Gott  v.  Cook,  Id.  531;  Thompson  v. 
Clendening,  1  Sandf.  Ch.  387;  McSorley  v.  Wilson,  4  Id.  515;  Field  v.  Field,  Id. 
528;  Tucker  v.  Tucker,  5  N.  Y.  408;  Jennings  v.  Jennings,  7  N.  Y.  547;  affi'g  5 
Sandf.  174;  Amory  v.  Lord,  9  N.  Y.  403;  Boynton  v.  Hoyt,  1  Den.  53;  Vail  v. 
Vail,  7  Barb.  236;  De  Barante  v.  Gott,  6  Id.  492;  Yates  v.  Yates,  9  Id.  324; 
Tayloe  v.  Gould,  10  Id.  388;  King  v.  Rundle,  15  Id.  139;  Morgan  v.  Masterton, 
4  Sandf.  442;  Persons  v.  Snook,  40  Barb.  144;  Everitt  v.  Everitt,  39  N.  Y.  39; 
rev'g  29  Barb.  112;  Scott  v.  Monell,  1  Redf.  431;  Harrison  v.  Harrison,  43  Barb. 
162;  Eells  V.  Lynch,  8  Bosw.  465;  Beekman  v.  Bonsor,  23  N.  Y.  398;  Cromwell 
V.  Cromwell,  3  Edw.  495;  Craig  v.  Hone,  2  Id.  554;  Thorn  v.  Coles,  3  Id.  330; 
Van  Vechten  v.  Van  Veghten,  8  Paige,  104;  Parks  v.  Parks,  9  Id.  107;  Wood  v. 
Wood,  5  Id.  596;  Maurice  v.  Graham,  8  Id.  483;  GrifEen  v.  Ford,  1  Bosw.  123; 
Williams  v.  Williams,  8  N.  Y.  525;  Belmont  v.  O'Brien,  12  Id.  394;  Bulkley  v. 
De  Peyster,  26  Wend.  31;  affi'g  8  Paige,  395;  Emmons  v.  Cairns,  2  Sandf.  Ch. 
369;  Mason  v.  Mason,  2  Id.  432;  affi'd,  2  Barb.  339;  Savage  v.  Burnham,  17  N. 
Y.  561 ;  Thompson  v.  Thompson,  38  Barb.  433;  Morton  v.  Morton,  8  Id.  18; 
Arnold  v.  Gilbert,  5  Id.  190;  rev'g  3  Sandf.  Ch.  531;  Haxton  v.  Corse,  2  Barb. 
Ch.  506 ;  McGowan  v.  McGowan,  3  Duer,  57;  De  Kay  v.  Irving,  5  Den.  646; 
affi'g  9  Paige,  521 ;  Garvey  v.  McDevitt,  72  N.  Y.  353 ;  Low  v.  Harmony,  Id. 
408  ;  Matteson  v.  Armstrong,  11  Hun,  245 ;  Provost  v.  Provost,  7  Id.  81 ;  Moore 
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—  as  to  personal  -property. \ — As  to  personal  property,  the  ab- 
solute ownership  cannot  be  suspended  longer  than  during  the  con- 
tinuance, and  until  the  termination,  of  not  more  than  two  lives  in 
being  at  the  date  of  the  instrument  containing  the  limitation,  or, 
if  by  will,  for  not  more  than  two  lives  in  being  at  the  death  of  the 
testator.     In  all  other  respects,  limitations  of  future  or  contingent 
interests  in  personal  property  are  subject  to  the  rules  prescribed  in 
relation  to  future  estates  in  lands.^     The  phrase  "suspense  of  ab- 
solute ownership,"  as  used  in  this  statute  in  relation  to  personal 
property,  is  said  to  mean  the  same  thing  as  "  suspense  of  the 
power  of  alienation,"  as  appHed  to  real  property,^  and  the  con- 
struction of  the  two  provisions  have  been  to  the  same  effect  as  to 
each.   Words  in  a  will  which  amount  to  a  suspension  of  the  power 
of  alienation  of  lands,  wiU  be  held  as  sufficient  to  effect  a  suspen- 
sion of  the  absolute  ownership  of   personal  property,  and  mce 
versa.     That  period  must  be  measured  by  existing  lives,  or  by 
some  more  proximate  event  which  may  happen  during  life,  and 
the  persons  whose  lives  are  to  furnish  the  measure  of  the  sus- 
pension must  be  designated  or  referred  to,  so  as  to  be  capable  of 
ascertainment  in  the  instrument    by  which  the  disposition  is 
made.* 

The  period  of  suspension,  to  which  it  is  the  purpose  of  the 
statute  to  limit  dispositions  of  property,  is  the  same  as  to  real  and 
personal  property,  to  wit,  two  lives  in  being ;  but  there  is  this 
marked  difference,  that  in  the  case  of  a  devise  of  real  property 
the  lives  must  be  in  being  at  the  date  of  the  will,  while  in  the 
ease  of  a  bequest  of  personal  property  they  may  be  lives  in  being 
at  the  death  of  the  testator.  But  a  bequest  of  the  interest  or  in- 
come of  personal  estate,  to  accrue  and  be  received  after  the  death 
of  the  testator,  is,  like  a  disposition  of  the  rents  and  profits  of 


V.  Hegeman,  73  N.  Y.  376;  Hoppock  v.  Tucker,  59  Id.  203 ;  KeUy  v.  Kelly,  61 
Id.  47;  Woodruff  v.  Cook,  61  Id.  638  ;  Colton  v.  Fox,  67  Id.  348;  Stevenson  v. 
Lesley,  70  Id.  513 ;  Leonard  v.  Bell,  1  Supm.  Ct.  (T.  &  C.)  608  ;  Simpson  v.  Eng- 
lish, 4  Id.  80;  Donaldson  v.  Am.  Tract  So.  1  Id.  Add.  15;  Robertson  v.  Hill- 
man,  5  Id.  584;  Blanchard  v.  Blp,nchard,  6  Id.  551 ;  Roosevelt  v.  Roosevelt,  6 
Hun,  31 ;  Meserole  v.  Meserole,  1  Id.  66 ;  3  Supm.  Ct.  (T.  &  C.)  193. 

»  1  R.  S.  773,  §§  1,  3. 

^  Emmons  v.  Cairns,  3  Barb.  343 ;  Morton  v.  Morton,  8  Id.  18.  In  Converse 
v.  Kellogg,  7  Barb.  590,  a  different  view  is  taken. 

»  Everitt  V.  Everitt,  39  N.  T.  39  ;  rev'g  39  Barb.  113. 
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land  to  accrue  and  be  receired,  subsequent  to  the  execution  of  the 
instrument  creating  such  disposition,  a  limitation  of  a  future  in- 
terest or  estate,  and  subject,  therefore,  to  the  provisions  of  the 
statute  in  relation  to  future  estates  iu  lands.^ 

Accumulations  of  income.] — Directions  for  the  accumulation 
of  rents  and  profits  of  real  estate,  except  for  the  period  during 
which  the  power  of  alienation  of  the  estate  itself  can  be  limited, 
are  void.^  Except  as  specified  in  the  statute,  accumulations  of  in- 
come of  personal  property  are  placed  on  the  same  general  footing, 
and  are  governed  by  the  same  rules,  as  accumulations  of  rents  and 
profits  of  real  estate.'  The  statute  provides  *  that  the  accumula- 
tion of  the  income  of  personal  property  may  be  directed  as  fol- 
lows :  (1)  If  the  accumulation  is  directed  to  commence  from  the 
date  of  the  instrument  or  from  the  death  of  the  person  executing 
the  same,  it  must  be  for  the  benefit  of  one  or  more  minors '  then 
in  being,*  and  terminate  at  the  expiration  of  their  minority ;  or, 
(2)  if  the  accumulation  is  directed  to  commence  at  any  time  sub- 
sequent to  the  above,  it  must  commence  within  the  time  allowed 
for  the  suspension  of  the  absolute  ownership  of  personal  property 
and  during  the  minority  of  the  beneficiaries,  and  terminate  at  the 
expiration  of  such  minority.  If,  in  either  of  these  cases,  the 
direction  for  an  accumulation  is  for  a  longer  term  than  during  the 
minority  of  the  beneficiaries,  the  direction,  whether  separable  or 
not  from  other  provisions  of  the  instrument,'  is  void  only  as 
respects  the  time  beyond  such  minority.^    In  other  words,  a  direc- 


'  Hone  V.  Van  Schaick,  7  Paige,  331;  Gott  v.  Cook,  Id.  531;  affl'd,  34  Wend. 
641 ;  Clute  v.  Bool,  8  Id.  83.  For  illustrations  of  the  application  of  the  statute 
to  particular  cases,  see  Burrill  v.  Sheil,  8  Barb.  457;  Westerfleld  v.  Westerfield, 
1  Bradf.  137;  Banks  v.  Phelan,  4  Barb.  80;  Haxtun  v.  Corse,  3  Barb.  Ch.  506; 
Pield  V.  Field,  4  Sandf.  Ch.  538;  Bodge  v.  Pond,  38  N.  Y.  69. 

■>  1  K.  S;  735,  §  36. 

'  See  Mason  V.  Jones,  3  Barb.  239;  Savage  v.  Burnham,  17  N.  Y.  561. 

<  1  E.  S.  774,  §§  3,  4. 

'  See  Boynton  v.  Hoyt,  1  Den.  53,  58;  Hawley  v.  James,  16  Wend.  61. 

«  Gilman  v.  Eeddington,  34  N.  Y.  19;  Kilpatrick  v.  Johnson,  15  Id.  323. 

'  See  Williams  v.  Williams,  8  N.  Y.  535;  Kilpatrick  v.  Johnson,  15  Id.  332; 
King  V.  Bundle,  15  Barb.  139. 

'  This  statute  does  not  apply  to  or  affect  property  given  in  perpetuity  to  re- 
ligious corporations  incorporated  under  the  general  statute  (Williams  v.  Wil- 
liams, 8  N.  Y.  525);  and  see  Trustees  of  Theological  Seminary  v.  Kellogg,  16  Id. 
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tion  for  an  illegal  accumulation  does  not  render  a  legacy  wliollj 
void,  but  tlie  direction  may  be  stricken  out  and  the  legacy  and  the 
general  purposes  for  which  it  was  given  may  remain.'  Implied 
directions  to  accumulate  are  as  much  within  the  prohibition  of  the 
statute  as  those  expressly  given.  If,  upon  comparing  the  pro- 
visions of  the  wiU  with  the  condition  of  the  estate,  it  is  apparent 
that  the  testator  intended  an  unauthorized  accumulation,  this  in- 
tention cannot  be  carried  into  effect,  and  any  provision  of  the 
will  which  is  dependent  upon  it  is  void.  This,  however,  is  never 
permitted  to  affect  any  portion  of  the  will  not  necessarily  con- 
nected with  the  illegal  accumulation,  and  which  can  be  readily 
executed  independently  of  it.^ 

Effect  of  illegal  suspension.] — The  statute '  gives  to  the  per- 
sons presumptively  entitled  to  the  next  eventual  estate,  income 
accruing  during  a  suspension  of  the  absolute  ownership,  and  of 
which  no  disposition  or  valid  accumulation  is  directed.  It  is 
doubtful  if  this  provision  applies  to  the  case  of  income  from  per- 
sonal estate ;  but  if  it  does,  it  is  only  where  such  income  is  derived 
from  some  specific  fund,  or  is  distinguishable  from  that  of  all 
other  property.* 

Requests  to  corporations.] — A  corporation  cannot  take  by 
devise  or  bequest  unless  expressly  authorized  by  its  charter,  or  by 
general  statute.^  Hence  a  devise  of  lands  to  a  corporation  for 
charitable  uses,  which  that  corporation  has  not  power  to  take, 
is  void.*  Hence,  also,  the  United  States  cannot  take  property 
by  devise  for  the  purposes  of  a  general  charity.  The  govern- 
ment exists  under  grants  of  power,  express  or  implied,  in  a  written 


83;  Wetmore  v.  Parker,  53  Id.  450;  Matter  of  Abbott,  3  Eedf.  303;  Stanton 
V.  Miller,  58  N.  Y.  193;  rev'g  1  Supm.  Ct.  (T.  &  C.)  23;  65  Barb.  58;  Livingston 
V.  Gordon,  7  Abb.  N.  C.  58. 

1  Williams  v.  ■Williams,  8  N.  Y.  525.  See,  also,  Dodge  v.  Pond,  23  Id.  67; 
Manice  V.  Manice,  43  Id.  303;  Robinson  v.  Bobinson,  1  Lans.  117;  Haxtun  v. 
Corse,  2  Barb.  Ch.  506;  Craig  v.  Craig,  3  Id.  76;  Kilpatrick  v.  Johnson,  15  N. 
Y.  333;  Bonard's  Will,  16  Abb.  Pr.  N.  S.  128,  308. 

'  Dodge  V.  Pond,  33  N.  Y.  67,  79.  ^  R.  S.  736,  §  40. 

"  Dodge  V.  Pond,  33  N.  Y.  69,  79;  Grant  v.  Grant,  3  Eedf.  283.  See  Thomas 
v.  Pardee,  12  Hun,  151. 

'  1  R.  S.  57,  §  3. 

« Boyce  v.  City  of  St.  Louis,  29  Barb.  650 ;  s.  c.  18  How.  Pr.  135. 
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constitution,  and  the  functions  of  all  the  departments  are  defi- 
nitely limited  and  arranged,  and  it  is  not  within  its  express  or  im- 
pKed  powers  to  administer  a  charitj.^  So  an  unincorporated 
society  or  association  is  incapable  of  taking  under  a  will  as  devisee 
or  legatee.  Subsequent  incorporation  will  not  enable  it  to  take 
the  bequest.^  But  an  executory  bequest,  limited  to  the  use  of  a 
corporation  to  be  created  within  the  period  allowed  for  the  vesting 
of  future  estates  and  interests,  is  valid ;  ^  and  so  is  a  bequest  to  a 
foreign  corporation,  if  it  is  capable  of  taking  under  the  laws  of 
the  State  of  its  creation.* 


Sued.  8. — Ebvocation  op  will. 

It  sometimes  becomes  a  question  in  proceedings  for  the  pro- 
bate of  a  wiU,  or  even  upon  an  accounting  by  the  executor,^ 
whether  or  not  the  alleged  will  was  revoked  by  the  testator. 
"When  a  will  has  once  been  duly  executed,  it  remains  as  a  disposi- 
tion of  the  testator's  property,  to  take  effect  at  his  death,  and  can 
only  be  revoked  in  the  manner  provided  in  the  statute.*  The 
statute  provides  that  a  will  may  be  revoked  by  the  testator,  in 
writing,  as  by  his  making  a  later  will,  or  by  his  altering,  burning, 
etc.,  the  one  already  made ;  and  also  provides  for  a  constructive 
or  implied  revocation,  arising  from  the  marriage  of  the  testator, 
or  his  having  children  born  to  him  subsequently,  etc.  But  an  ex- 
press revocation  by  the  testator  must  be  proved  either  by  a  written 
instrument,  executed  in  accordance  with  the  statute  of  wills,  or 
by  proof  of  the  cancellation,  etc.,  of  the  will.  Revocation  of  a 
will  of  land  cannot  be  proved  by  parol.'  All  that  can  be  shown 
are  extrinsic  circumstances,  showing  a  change  in  the  subject  of 
the  devise,  but  nothing  more.^ 


'  Levy  v.  Levy,  33  N.  Y.  97;  rev'g  40  Barb.  585;  Matter  of  Fox,  52  N.  T. 
530;  affig  63  Barb.  157. 

=  White  V.  Howard,  46  N.  T.  144.  See  Williams  v.  Williams,  8  N.  T.  524; 
Owens  V.  Missionary  Soc,  14  Id.  380 ;  Bonard's  Will,  16  Abb.  Pr.  N.  8.  128. 

^  Burrill  v.  Boardman,  43  N.  Y.  254. 

■*  Chamberlain  v.  Chamberlain,  43  N.  Y.  424. 

'  Davis  Estate,  1  Tuck.  107. 

'  As  to  how  a  will,  executed  before  the  statute,  could  be  revoked  after  the 
statute  took  effect,  see  Sherry  v.  Lozier,  81  Bradf.  47;  Matter  of  Griswold  15 
Abb.  Pr.  299. 

'  Jackson  v.  Kniflen,  2  Johns.  31.  »  Adams  v.  Winne,  7  Paige,  97. 
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Direct  revocation.^ — The  method  in  which  a  testator  may,  by 
his  direct  act,  revoke  a  will  already  made,  is  declared  by  the  stat- 
ute in  the  following  terms :  "  No  will  in  writing,  except  in  the 
cases  hereinafter  mentioned,'  nor  any  part  thereof,  shall  be  revoked, 
or  altered,  otherwise  than  by  some  other  will  in  writing,  or  some 
other  writing  of  the  testator,  declaring  such  revocation  or  altera- 
tion, and  executed  with  the  same  formalities  with  which  the  will 
itself  was  required  by  law  to  be  executed ;  or  unless  such  will  be 
burnt,  torn,  cancelled,  obliterated  or  destroyed,  with  the  intent  and 
for  the  purpose  of  revoking  the  same,  by  the  testator  himself,  or 
by  another  person  in  his  presence,  by  his  direction  and  consent ; 
and  when  so  done  by  another  person,  the  direction  and  consent  of 
the  testator,  and  the  fact  of  such  injury  or  destruction,  shall  be 
proved  by  at  least  two  witnesses."  ^ 

^Yritten  revocation.'] — In  respect  to  written  revocations,  the 
statute  is  just  as  rigid  as  in  regard  to  the  execution  of  wills.  A 
revocation  in  writing,  to  be  valid,  must  be  executed  with  the  same 
formalities  with  which  the  will  itself  is  required  by  law  to  be  exe- 
cuted.' So  a  codicil  cannot  be  deemed  effective  to  revoke  a  prior 
will,  unless  it  is  proved  to  have  been  a  valid  testamentary  disposi- 
tion.'' A  revocation  in  writing  may  be  either  by  a  clause  of  revo- 
cation in  a  later  will  or  other  instrument  in  writing,  executed  in 
conformity  with  the  statute,  or  it  may  be  implied  from  the  fact 
that  a  later  wiU  is  inconsistent  with  the  one  already  executed.  If 
the  later  will  contains  a  clause  revoking  a  former  will,  then  the 
former  will  is  rendered  absolutely  nugatory,  although  the  later  wlE 
does  not  dispose  of  the  property  embraced  in  the  first ;  ^  but  if  the 
later  wiU  contains  no  such  revoking  clause,  then  the  former  will  is 


'  The  cases  thereafter  mentioned  are  those  in  which,  by  the  marriage  of  the 
testator,  the  birth  of  children,  etc.,  the  will  is  by  statute  made  wholly  or  par- 
tially inoperative. 

■^  3  E.  S.  64,  §  43.  For  the  distinction  between  the  revocation  of  provisions 
in  a  will,  and  the  ademption  or  satisfaction  thereof,  see  Langdon  v.  Astor,  16 
N.  T.  41. 

'  Nelson  v.  Public  Administrator,  S  Eradf.  310;  Exp.  Lindsay,  Id.  204;  Leay- 
craft  v.  Simmons,  3  Id.  35;  Langdon  v.  Astor,  16  N.  T.  9;  rev'g  3  Duer,  477; 
McLoskey  v.  Reid,  4  Bradf .  334. 

*  Delafleld  v.  Parish,  35  N.  T.  9 ;  affl'g  s.  c.  1  Eedf.  1,  130;  43  Barb.  374;  and 
sub  nom.  Sherman's  Appeal,  16  Abb.  Pr.  397,  note. 

''  Matter  of  Thompson,  11  Paige,  453.     See  Pinckney's  Estate,  1  Tuck.  486. 
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revoked  ^TO  tanto  only,  i.  e.,  only  so  far  as  it  is  inconsistent  with, 
the  later  one.*  On  the  same  principle,  a  codicil  is  not  a  revocation 
of  a  will  further  than  in  respect  to  provisions  in  the  will  incon- 
sistent with  those  of  the  codicil.^  But  a  will  which  makes  a  full 
disposition  of  all  the  testator's  property,  renders  useless,  and  there- 
fore amounts  to  a  total  revocation  of,  every  prior  wiU.'  And  an 
inconsistent  devise  in  a  later  will  is  a  revocation  of  the  other  de- 
vise in  the  earlier.*  The  mere  existence,  however,  of  a  later  will, 
is  not  necessarily  a  revocation  of  a  former  will ;  so  that,  where  the 
later  will  has  been  lost  or  destroyed,  and  its  provisions  cannot  be 
ascertained,  the  mere  fact  that  such  a  wlU  was  duly  executed  is 
not  a  ground  for  refusing  probate  of  the  former  will.^  When  it 
.clearly  appears,  however,  that  a  subsequent  will,  duly  executed, 
contained  a  revocation  clause,  though  the  will  itself  cannot  be 
found,  probate  will  be  refused.^ 

Destruction  or  cancellation,  of  will.'] — As  we  have  already  seen, 
revocation  of  a  will  may  be  accomplished  by  burning,  tearing, 
cancelling,  obliterating  or  destroying  the  instrument  itself,  with 
the  intent  of  revoking  the  same,  in  the  manner  provided  in  the 
statute.'  The  revocation  by  destruction  or  cancellation  must  ex- 
tend to  the  whole  wiU  and  not  to  a  part  of  it  only.  Where  a  will  is 
found  among  the  testator's  papers  with  her  signature  and  the  name 
of  the  principal  legatee  partially  obliterated,  there  is  a  presump- 


'  Nelson  v.  McGifEert,  3  Barb.  Ch.  158 ;  Brant  v.  Wilson,  8  Cow.  56 ;  Eobin- 
son  V.  Smith,  13  Abb.  Pr.  359 ;  McLoskey  v.  Beid,  4  Bradf.  834.  A  codicil  wUl 
not  operate  as  a  revocation  beyond  the  clear  import  of  its  language ;  and  an  ex- 
pressed intention  to  alter  a  will  in  one  particular,  negatives  an  intention  to  alter 
it  in  any  other  respect  (Wetmore  v.  Parker,  53  N.  T.  451). 

2  Conover  v.  Hoffman,  15  Abb.  Pr.  100;  Brant  v.  Wilson,  8  Cow.  56. 

'  Simmons  v.  Simmons,  26  Barb.  68 ;  Van  Wert  v.  Benedict,  1  Bradf.  114. 

*  Barlow  v.  Coffin,  34  How.  Pr.  54. 

'  Nelson  v.  McGifEert,  3  Barb.  Ch.  158.  In  that  case  it  was  held  that  a  surro- 
gate may  receive  proof  that  the  will  propounded  for  probate  was  revoked  by  a 
subsequent  one,  which  was  fraudulently  destroyed,  or  destroyed  by  the  testator 
when  incompetent  to  perform  a  testamentary  act.  See  Pinckney's  Estate,  1  Tuck. 
436. 

li  Moore  v.  Griswold,  1  Redf.  388.    And  see  Bloomer  v.  Bloomer,  3  Bradf  .339. 

'  2  R.  8.  64,  §  48.  As  to  destruction  by  insane  person,  see  Idley  v.  Bowen, 
11  Wend.  337;  affi'g  1  Edw.  148 ;  Smith  v.  Wait,  4  Barb.  28 ;  Matter  of  Forman, 
54  Id.  374;  affi'g  1  Tuck.  205.  As  to  destruction  induced  by  undue  influence, 
see  Voorhis  v.  Voorhis,  50  Barb.  119. 


THE  PROBATE  OF  WILLS.  193 


Intent  to  Eevoke. 


tion  of  revocation  by  cancellation.^  Revocation  of  a  particular 
provision  or  clause  of  the  will  cannot  be  effected  by  merely  cancell- 
ing or  erasing  such  clause,  or  making  interlineations  which  change 
its  character.^  If  a  particular  clause  is  cancelled  or  altered,  the  will 
should  be  re-acknowledged  to  give  effect  to  the  change.  Where 
a  testator  attempts  to  revoke  a  particular  clause  by  cancelling  it 
and  giving  a  legacy  thereby  bequeathed  over  to  other  persons  by 
inserting  their  names  in  the  will,  but  without  re-execution  and 
attestation  of  the  will,  the  revocation  wiU  not  be  carried  into  ef- 
fect, since  the  revocation  of  the  legacy  and  the  giving  of  it  over 
to  the  third  persons  are  regarded  as  forming  parts  of  the  same 
plan  of  the  testator,  and  it  is  a  settled  rule  in  regard  to  revoca- 
tions, that  effect  should  not  be  given  to  a  part  of  the  testator's 
intention  when  effect  cannot  be  given  to  the  whole  of  it.'  In 
order  to  constitute  revocation,  complete  destruction  or  cancella- 
tion of  the  will  is  not  necessary.  Tearing  the  will  into  several 
fragments  is  sufficient,  although  the  fragments  are  capable  of  be- 
ing restored.* 

Intent  to  revoke.] — To  effect  a  revocation  by  destruction  or 
cancellation  of  the  instrument,  it  is  essential  that  there  should  be 
an  intention,  as  well  as  a  physical  act ;  the  mere  act  of  cancelling 
a  will  is  not  a  revocation,  unless  it  be  done  animo  revooandi.^ 
But  a  mere  intention  to  revoke,  however  strongly  declared,  is  of 
no  effect  unless  carried  out  by  some  act  amounting  to  a  cancella- 
tion or  revocation.*  The  act,  however,  being  done,  the  intention 
may  be  inferred  from  the  circumstances  attending  the  act.  Thus, 
the  fact  that  the  instrument  was  last  seen  in  the  decedent's  pos- 
session, but  could  not  be  found,  upon  due  search,  after  his  death. 


'  Clark's  Will,  1  Tuck.  445. 

'  Matter  of  Prescott,  4  Redf  179;  Clark  v.  Smith,  34  Barb.  140.  In  Quinn  v. 
Quinn,  1  Supm.  Ct.  (T.  &  C.)  437,  the  testator,  after  he  had  executed  his  will, 
made,  in  his  own  handwriting,  various  alterations,  erasing  some  legacies  alto- 
gether, and  changing  the  names  of  some  of  the  legatees.  He  also  changed  one 
of  the  executors.  It  was  held  that  the  will  as  originally  executed  should  he  up- 
held, 

»  McPherson  v.  Clark,  3  Bradf.  92;  Quinn  v.  Quinn,  1  Supm.  Ct.  (T.  &  C.)  437. 

"  Sweet  V.  Sweet,  1  Redf.  451. 

>  Jackson  v.  HoUoway,  7  Johns.  394 ;  and  see  Jackson  v.  Potter,  9  Id.  813. 

«  Clark  V.  Smith,  34  Barb.  140. 
13 
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raises  a  presumption  of  intended  revocation  by  destruction.^  And 
where  it  was  found  in  his  drawer  with  his  signature  cancelled,  it 
was  presumed  that  he  had  revoked  it.^ 

Since  an  animus  revocandi  is  essential,  it  must  be  shown  that 
the  testator  was  of  sound  mind,  and  that  the  act  of  destruction 
was  done  freely,  and  not  under  undue  influence.  It  must  appear 
that  the  testator  had,  at  the  time  of  the  act  of  destruction,  sufficient 
capacity  to  understand  the  nature  and  eflEect  of  the  act,  and  per- 
formed it,  or  directed  it  to  be  performed,  freely  and  voluntarily,' 
with  the  intent  to  effect  a  revocation.^     • 

Revocation  implied  from  change  of  property.] — Eevocation 
may  be  effected  not  only  directly,  as  we  have  seen  by  a  subsequent 
writing,  or  by  the  destruction  or  cancellation  of  the  instrument  it- 
self, but  it  may  be  accomplished  indirectly  or  impliedly.  Thus, 
certain  changes  made  by  the  testator  in  his  personal  and  family  re- 
lations, operate  as  an  implied  revocation  of  his  will,  it  being  pre- 
sumed that  he  has  changed  his  intention  correspondingly  with  the 
change  in  his  family.*  Accordingly,  where  a  testator,  having  de- 
vised or  bequeathed  specific  property,  afterwards  in  his  lifetime 
sells  or  otherwise  absolutely  disposes  of  the  same  property,  this 
amounts  to  a  revocation  of  such  devise  or  legacy,'  to  the  extent  that 
he  has  divested  himself  of  the  property  devised  or  bequeathed.® 
Where  the  testator  does  not  viholly  divest  himself  of  his  interest 
in  the  property,  but  retains  any  portion  thereof,  as,  e.  g.,  a,  life  es- 


'  Idley  V.  Bowen,  11  "Wend.  337;  affl'g  1  Edw.  148;  Bulkley  v.  Redmond,  2 
Bradf.  381;  Holland  v.  Ferris,  Id.  334;  Betts  v.  Jackson,  6  Wend.  173.  But 
for  the  case  of  a  will  lost  from  the  possession  of  a  third  person  to  whom  it  had 
been  intrusted  by  the  testator,  compare  Schultz  v.  Schultz,  85  N.  Y.  653. 

■'  Clark's  Estate,  1  Tuck.  445. 

'  Idley  V.  Bowen,  11  Wend.  237;  affi'g  1  Edw.  148;    Smith  v.  Wait,  4  Barb. 
38;  Matter  of  Forman,  54  Barb.  374;  and  see  Nelson  v.  McGiffert,  3  Barb  Ch 
158. 

*  Brush  V.  Wilkins,  4  Johns.  Oh.  506 ;  and  see  Havens  v.  Van  Denburgh  1 
Den.  37. 

»  Livingston  v.  Livingston,  8  Johns.  Oh.  148 ;  Minuse  v.  Oox,  5  Id.  441 ;  Wal- 
ton V.  Walton,  7  Id.  358 ;  Herrington  v.  Budd,  5  Den.  331 ;  McNaughton  v.  Mc- 
Naughton,  34  N.  Y.  201;  affi'g  41  Barb.  50 ;  Adams  v.  Winne,  7  Paige,  97;  Beck 
V.  McGillis,  9  Barb.  35 ;  Brown  v.  Brown,  16  Id.  569 ;  Barstow  v.  Goodwin,  3 
Bradf.  413;  Nottbeck  v.  Wilks,  4  Abb.  Pr.  815;  Gilbert  v.  Gilbert,  9  Barb.  582; 
Arthur  v.  Arthur,  10  Id.  9. 

«  Vreeland  v.  McClelland,  1  Bradf.  393. 
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tate  in  lands  devised,  or  reserves  rent  and  a  right  of  re-entry/  this 
does  not  work  a  revocation.  In  regard  to  snch  revocations,  the  com- 
mon law  has,  in  niost  cases,  been  declared  or  modified  by  the  statute. 
A  mere  agreement  to  convey  is  not  a  revocation,  but  the  property 
passes  by  the  devise  or  bequest,  subject  to  the  same  remedies  for  a 
specific  performance  or  otherwise,  against  the  devisees  or  legatees, 
as  might  be  had  by  law  against  the  heirs  of  the  testator,  or  his  next 
of  kin,  if  the  same  had  descended  to  them.'  In  the  same  way,  a 
charge  or  incumbrance  upon  any  real  or  personal  estate,  for  the  pur- 
pose of  securing  the  payment  of  money,  or  the  performance  of  any 
covenant,  is  not  a  revocation  of  any  wiU  relating  to  the  same 
estate,  previously  executed ;  but  the  devises  and  legacies  therein 
contained,  pass  and  take  effect,  subject  to  such  charge  or  incum- 
brance.' ISTor  is  any  act  of  a  testator,  by  which  his  interest  in 
property  is  altered,  but  not  wholly  divested,  to  be  deemed  a  revo- 
cation of  a  previous  devise  or  bequest  of  such  property ;  but  the 
devise  or  bequest  gives  to  the  devisee  or  legatee  the  actual  estate 
or  interest  of  the  testator,  which  would  otherwise  descend  to  his 
heirs,  or  pass  to  his  next  of  kin ;  unless,  in  the  instrument  by 
which  such  alteration  is  made,  the  intention  is  declared  that  it 
shall  operate  as  a  revocation  of  such  previous  devise  or  bequest.* 
But  if  the  provisions  of  the  instrument  by  which  such  alteration 
is  made,  are  wholly  inconsistent  with  the  terms  and  nature  of  the 
previous  devise  or  bequest,  the  instrument  operates  as  a  revocation 
thereof,  unless  such  provisions  depend  on  a  condition  or  contin- 
gency, and  such  condition  is  not  performed,  or  such  contingency 
does  not  happen.^ 

—  frov%  subsequent  marriage,  etc.] — According  to  the  statute,' 
if  a  testator,  having  disposed  of  the  whole  of  his  estate  by  will,  after- 
wards marries  and  has  issue  of  such  marriage,  born  either  in  his  life- 
time or  after  his  death,  and  the  wife  or  the  issue  of  such  marriage 


'  Herrington  v.  Budd,  5  Den.  331.  See  Vandemark  v.  Vandemark,  26  Barb. 
416.  As  to  restoration  of  the  devise,  upon  a  reconveyance  of  the  land,  see  Wal- 
ton V.  Walton,  7  Johns.  Oh.  358 ;  Brown  v.  Brown,  16  Barb.  569.  As  to  effect 
of  a  devise  of  land  contracted  to  be  sold,  see  McOarty  v.  Myers,  5  Hun,  83. 

'  3  R.  S.  64,  §  45 ;  and  see  Knight  v.  Weatherwax,  7  Paige,  182 ;  Walton  v. 
Walton,  7  Johns.  Ch.  258;  Gaines  v.  Winthrop,  3  Edw.  571. 

»  3  R.  8  65,  §  46 ;  and  see  Vandemark  v.  Vandemark,  36  Barb.  416. 

*  3  R.  8.  65,  §  47.  '  Id.  §  48;  Ludlam  v.  Otis,  15  Hun,  410. 

6  2  R.  8.  64,  §  43. 
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shall  be  living  at  his  death,  such  will  is  deemed  revoked,  miless  pro- 
vision is  made  for  such  issue  by  some  settlement,  or  unless  such  issue 
be  provided  for  in  the  will,  or  in  such  way  mentioned  therein,  as  to 
show  an  intention  not  to  make  such  provision.  No  other  evidence 
to  rebut  the  presumption  of  such  revocation  can  be  received.' 

— from  subsequent  hirlh  of  chilcl.'] — It  is  further  provided,  that 
whenever  a  testator  shall  have  a  child  born  after  the  making  of  a 
last  will,  either  in  the  lifetime  or  after  the  death  of  such  testator, 
and  shall  die  leaving  such  child,  so  after-born,  unprovided  for  by 
any  settlement,  and  neither  provided  for,  nor  in  any  way  mentioned, 
in  such  will,  every  such  child  shall  succeed  to  the  same  portion  of 
such  parent's  real  and  personal  estate  as  would  have  descended  or 
been  distributed  to  such  child  if  such  parent  had  died  intestate,  and 
shall  be  entitled  to  recover  the  same  portion  from  the  devisees  and 
legatees,  in  proportion  to  and .  out  of  the  parts  devised  and  be- 
queathed to  them  by  such  will.^  This  statute  does  not  apply  to 
married  women,  and  their  testamentary  dispositions  are  not  limited 
by  or  subject  to  it.  Hence  it  has  been  held,'  that  the'will  of  a 
married  woman,  made  during  coverture,  by  which  she  disposed 
absolutely  of  all  her  property,  was  not  revoked  by  the  subsequent 
birth  of  children  who  survived  her. 

It  is  also  provided,  that  a  will  executed  by  an  unmarried  woman 
is  revoked  by  her  subsequent  marriage  ;*  and  this  provision  is  not 
repealed  by  implication  by  the  married  woman's  acts  of  1848, 
1849,  and  1860,  but  is  still  in  force.' 


'  It  was  held,  before  the  Revised  Statutes,  that  marriage  and  birth  of  a  chUd 
might  amount  to  an  implied  revocation,  and  that  such  revocations  were  not 
vrithin  the  statute  of  frauds  (Brush  v.  Wilkins,  4  Johns.  Ch.  508 ;  Sherry  v. 
Lozier,  1  Bradf .  437.  And  see  Bloomer  v.  Bloomer,  3  Id.  339).  The  presump- 
tion of  intent  to  revoke  a  will  arising  from,  subsequent  marriage  and  birth  of 
issue,  is  considered  in  Havens  v.  Van  Den  Burgh,  1  Den.  27.  A  will  made  in 
ignorance  of  the  existence  of  a  living  child  is  not  revoked,  even  at  common  law, 
by  the  discovery  of  its  existence  (Ordish  v.  McDermott,  3  Redf.  460). 

2  3  R.  S.  65,  §  49;  L.  1869,  c.  53,  §  1.     See,  also,  Co.  Civ.  Proc.  §  1868. 

'  Cotheal  v.  Cotheal,  40  N.  Y.  405.  This  decision  overrules  Plummer  v. 
Murray,  51  Barb.  201. 

*  2  R.  S.  64,  §  44. 

'  Loomis  V.  Loomis,  51  Barb.  357;  Brown  v.  Clark,  77  N.  Y.  369;  Lathrop  v. 
Dunlop,  6  Supm.  Ct.  (T.  &  C.)  512.    See  McMahon  v.  Allen,  4  E.  D.  Smith,  519. 
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lievocation  of  subsequent  will.'] — ^Wlaere  a  subsequent  will  af- 
fects one  previously  made  (whiclt,  as  has  been  seen  above,  is  not 
always  the  case),  the  revocation  of  the  later  will  does  not  revive 
the  first,  unless  it  appears,  by  the  terms  of  the  revocation,  that  it 
was  the  testator's  intention  to  revive  his  first  will ;  or  unless,  after 
Bueh  revocation,  he  duly  republishes  his  first  will.^ 


SECTION    THIRD. 
MEANS    OF   PEOOF   AND   COMPETENOT   OF   EVIDENCE. 

StTBD.  1. — The  subscribing  and  other  witnesses. 
2. — Competency  of  witness. 
3. — Opinions  as  evidence. 

Stibd.  1. — ^Thb  BtrBSCRrBiNa  and  other  witnesses. 
Subscribing  witnesses  to  be  examined.'] — The  surrogate  is  re- 
quired to  cause  the  witnesses  to  be  examined  before  him?  The 
proofs  must  be  reduced  to  writing.  Before  a  written  will  is  ad- 
mitted to  probate,  two,  at  least,  of  the  subscribing  witnesses  must 
be  produced  and  examined,  if  so  many  are  within  the  State,  and 
competent  and  able  to  testify.  Any  party,  who  contests  the  pro- 
bate of  a  will,  may,  by  a  notice  filed  with  the  surrogate  at  any 
time  before  the  proofs  are  closed,  require  the  examination  of  all 
the  subscribing  witnesses  to  a  written  will,  or  of  any  other  witness, 
whose  testimony  the  surrogate  is  satisfied  may  be  material ;  in 
which  case,  all  such  witnesses,  who  are  within  the  State,  and  com- 
petent and  able  to  testify,  must  be  so  examined.'  Doubtless  a  con- 
testant may  demand  the  examination  of  material  witnesses,  in  ad- 
dition to  the  subscribing  witnesses,  although  the  language  of  the 
statute  seems  to  be  in  the  alternative. 

Disability,  etc.,  of  witness.] — ^A  subscribing  or  other  witness 
may  have  died,  or  be  subject  to  any  of  several  disabilities  or  ina- 
bilities, as  age,  sickness,  infirmity,  lunacy,  absence  from  the  State, 
etc.,  and  provision  is  made  for  such  cases.     The  death,  absence 

'  2  R.  S.  66,  §  53. 

'  Co.  Civ.  Proc.  §  2618.  By  the  original  of  this  provision,  wUls  of  real  and 
of  personal  property,  as  regards  their  proof,  were  placed  on  the  same  footing 
(Caw  V.  Robertson,  5  N.  T.  125;  rev'g  3  Barb.  410). 

s  Co.  Civ.  Proc.  §  2618. 
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from  the  State,  lunacy,  or  other  incompeteney  of  any  witness,  re- 
quired to  be  examined  upon  the  probate,  must  be  shown  by  affi- 
davit or  other  competent  evidence,  to  the  satisfaction  of  the  surro- 
gate, before  dispensing  with  his  testimony.^  Where  a  witness, 
being  within  the  State,  is  disabled  from  attending,  by  reason  of 
age,  sickness,  or  infirmity,  his  disability  must  be  shown  in  like 
manner. 

Aged,  sick,  and  infirm  witnesses.] — ^Where  a  subscribing  or 
other  witness,  whose  testimony  is  required  upon  the  probate,  is 
within  the  State  and  able  to  testify,  but  disabled  from  attending, 
by  age,  sickness,  or  infirmity,  the  statute  requires  that  the  surro- 
gate, if  the  witness  is  within  his  county,  proceed  to  the  place 
where  he  is,  and  there,  as  in  open  court,  take  his  examination ;  or, 
if  he  is  without  the  surrogate's  county,  the  court  may  cause  him 
to  be  examined  before  the  surrogate  of  the  county  where  he  is.'' 
In  either  case,  the  testimony  of  the  witness,  so  taken,  must  be 
taken  in  the  manner  prescribed  by  law  and  produced  before  the 
surrogate  as  part  of  the  proofs.' 

Dead,  absent,  or  insane  witnesses.'] — If  a  subscribing  or  other 
witness  is  without  the  State,  the  surrogate  has  power  to  issue  a 
commission  for  his  examination.^  But  satisfactory  evidence  may, 
perhaps,  be  produced,  that  the  testimony  of  a  subscribing  witness, 
BO  situated,  cannot  with  due  diligence  be  so  obtained.  In  such 
a  case,  and  in  other  similar  cases,  the  statute  permits  proof  of  the 
execution  of  the  will  to  be  made  by  proof  of  the  handwriting  and 
other  circumstances. 

Proof  of  handwriting.] — In  a  case  where  "  all  the  subscribing 
witnesses  to  a  written  will  are,  or,  if  a  subscribing  witness,  whose 
testimony  is  required,  is,  dead  or  incompetent,  by  reason  of  lunacy 
or  otherwise,  to  testify,  or  unable  to  testify ;  or  if  such  a  subscrib- 


•  Co.  Civ.  Proc.  §  2619. 

'  Co.  Civ.  Proc.  §§  2539,  2540.    As  to  the  details  of  procedure  in  such  a  case, 
see  Chapter  V,  ante,  p.  109. 
3  Co.  Civ.  Proc.  §  2619. 

*  See  Co.  Civ.  Proc.  §  3538 ;  and  p.  117,  ante.  It  is  no  longer  necessary  to 
show  that  a  witness  resides  out  of  the  State,  in  order  to  entitle  a  party  to  a  com- 
mission for  his  examination,  or  to  justify  proof  of  the  will  by  proof  of  hand- 
writing, etc.    See  ante,  p.  118,  and  Stow  v.  Stow,  1  Redf.  305. 
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ing  witness  is  absent  from  the  State,  and  the  surrogate  is  satisfied 
that  his  testimony  cannot,  with  due  diligence,  be  obtained  by  a 
commission  ;  or  if  such  a  subscribing  witness  has  forgotten  the  oc- 
currence, or  testifies  against  the  execution  of  the  will ;  the  will 
may  nevertheless  be  established,  upon  proof  of  the  handwriting 
of  the  testator  and  of  the  subscribing  witnesses,  and  also  of  such 
other  circumstances  as  would  be  sufficient  to  prove  the  will  upon 
the  trial  of  an  action.  Where  a  written  will  is  proved,  as  pre- 
scribed in  this  section,  it  must  be  filed  and  remain  in  the  surro- 
gate's office."^  "Wills  of  real  and  wills  of  personal  property, 
proved  under  this  section,  stand  upon  the  same  footing. 

,  Olher  than  suhseribmg  witnesses. 1-—^^  is  manifest,  from  what 
has  been  stated,  that  the  probate  of  a  will  does  not  stand  or  fall 
with  the  testimony  of  the  subscribing  witnesses ;  if  they  fail  to 
prove  the  subscription  of  the  will,  other  witnesses  may  be  called.^ 
But  in  such  a  case,  especially  if  the  evidence  of  the  subscribing 
witnesses  is  not  impeached,  the  proof  should  be  very  clear.  In  a 
case  where  the  sole  surviving  witness  is  examined  pursuant  to  the 
statute,  and  fails  to  prove  the  execution  of  the  wiU,  other  evidence 
— e.  g.,  proof  of  the  handwriting  of  witnesses  signing  a  full  attesta- 
tion clause,  and  of  the  handwriting  of  the  testator — could  be  re- 
sorted to,  even  before  the  present  code.^ 

Contradicting  subsorihing  witnesses.] — The  section  last  quoted 
also  establishes  the  former  rulings,  to  the  effect  that  a  will  may  be 
sustained,  even  in  opposition  to  the  positive  testimony  of  one  or 


>  Co.  Civ.  Proc.  §  3620.  By  the  statute  (3  R.  S.  139,  §§  9, 13),  of  which  this 
section  is  a  partial  adoption,  it  was  only  in  case  a  witness  "resided"  out  of  the 
State  that  proof  of  handwriting  was  allowed;  and  it  was  held,  that  mere  absence 
on  a  journey  did  not  authorize  such  proof  (Stow  v.  Stow,  1  Redf.  305).  See,  on 
the  subject  of  secondary  proof  generally,  Merchant's  Estate,  1  Tuck.  151 ;  John- 
son V.  Hicks,  1  Lans.  150;  Taylor's  Will,  10  Abb.  N.  S.  300.  Photographs  of  a 
will  cannot  be  received  in  evidence  (Id. ;  Cornwell  v.  Wooley,  1  Abb.  Ct.  App. 
Dec.  441;  s.  c.  43  How.  Pr.  475;  Lawrence  v.  Norton,  45  Barb.  448;  s.  c.  30  How. 
Pr.  333;  Tarrant  v.  Ware,  25  N.  Y.  435,  note).  In  the  case  of  the  death  of  the  sub- 
scribing witnesses,  where  their  signatures  are  proved,  and  the  instrument  is  in 
the  handwriting  of  one  of  them,  who  was  a  lawyer,  and  the  instrument  was  found 
among  the  decedent's  private  papers,  the  will  was  admitted  without  proof  of  the 
handwriting  of  the  decedent  (Matter  of  O'Hara,  3  Law  Bull.  83,  citing  Rider  v. 
liegg,  51  Barb.  360). 

*  See  Butler  v.  Benson,  1  Barb.  526.  '  Lawrence  v.  Norton,  45  Barb.  448. 
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more  of  tlie  subscribing  witnesses,  wbo,  either  mistakenly  or  cor- 
ruptly, swear  that  the  formalities  required  by  the  statute  were  not 
complied  with,  if,  from  other  testimony  in  the  case,  the  court  or 
jury  is  satisfied  that  the  contrary  was  the  fact.-' 

Stibd.  2.— Competency  of  witness. 

Interested  parties  as  witnesses.] — ^Previously  to  the  removal, 
by  the  Code  of  Procedure,  of  the  disqualification  of  parties  and 
interested  persons  to  testify  as  witnesses,  it  was  held  that,  as  the 
probate  of  a  will  was,  as  to  persons  interested,  lis  inter  partes, 
none  of  the  parties  were  competent  witnesses,  except  so  far  as  the 
statute  authorized  their  examination  touching  the  circumstances 
of  the  execution,  delivery,  and  custody  of  the  instrument.^  The 
act  referred  to,  while,  in  general,  abrogating  the  disqualification, 
contained  a  restriction  as  to  the  case  of  personal  transactions  or 
communications  between  the  proposed  witness  and  a  person,  at 
the  time  of  the  examination,  deceased,  etc.,  where  the  witness 
was  offered  against  the  personal  representative  or  successor  in  in- 
terest of  the  deceased.^  And  it  was  held  that,  in  a  probate  pro- 
ceeding, a  person  named  in  the  wiU  as  executor,  was  not,  before 
probate,  to  be  regarded  as  an  executor  within  the  meaning  of  the 
statute.*  Also,  that  he  was  not  a  party  to  the  probate,  so  as  to  ex- 
clude him  from  testifying  to  personal  transactions  and  communi- 
cations between  himself  and  the  deceased  in  regard  to  the  execu- 
tion of  the  will.^    Even  though,  by  the  will,  he  is  given  a  fixed 


'  Jauncey  v.  Thome,  3  Barb.  Ch.  40;  Chaffee  v.  Baptist  Missionary  Con- 
vention, 10  Paige,  85 ;  Peebles  v.  Case,  2  Bradf .  226 ;  Jackson  v.  Christman,  4 
Wend.  277;  Orserv.  Orser,  24  N.  T.  51;  Kinne  v.  Kinne,  2  Supm.  Ct.  (T.&C.) 
391 ;  Rugg  V.  Eugg,  21  Hun,  383 ;  Eeeve  v.  Crosby,  3  Eedf .  74.  As  to  uncertainty 
or  conflict  in  witnesses'  testimony  generally,  see  Matter  of  Forman,  54  Barb.  274; 
affi'g  1  Tuck.  205;  Merchant's  Estate,  1  Tuck.  151 ;  McKinley  v.  Lamb,  56  Barb. 
284.  Where  the  witnesses  to  a  will  differ  in  their  testiiiiony  as  to  the  mode  of 
its  execution,  and  one  of  the  witnesses  is  the  lawyer  who  drew  the  will  and  at- 
tended to  its  execution,  his  evidence  will  have  greater  weight  than  that  of  the 
other  witness,  who  is  unfamiliar  with  the  execution  of  wills.  The  positive  testi- 
mony of  a  witness  to  the  occurrence  of  a  fact  is  entitled  to  more  weight  than  the 
negative  testimony  of  another  witness  to  the  non-occurrence  of  the  fact  (Neiheisel 
V.  Toerge,  4  Eedf.  328). 

'  Brush  V.  Holland,  3  Bradf.  240.  »  Code  of  Procedure,  §  399. 

■■  Dieterich's  Estate,  1  Tuck.  129.  "  Eeeve  v.  Crosby,  3  Red!  74. 
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sum  (in  addition  to  wliat  he  may  become  entitled  to  as  commis- 
sions) for  his  services,  "  in  taking  care  of  and  settling  the  estate," 
this  does  not  make  him  interested  in  the  event  of  probate  pro- 
ceedings, as  a  legatee  under  the  will,  since  he  is  to  render  services 
for  the  sum  given  him.  And  even  if  tliis  did  make  him  a  party 
to  the  proceedings,  a  release  to  the  estate  of  his  claim  to  the  sum 
given  him  by  the  wiU  would  remove  his  interest,  and  make  him 
uninterested,  and  allow  him  to  testify  free  from  the  restrictions 
mentioned.^  Under  this  provision,  also,  a  legatee  under  a  will^ 
who  was  not  a  subscribing  witness  to  it,  but  who  was  present  when 
it  was  executed,  was  allowed  to  give  evidence,  on  the  probate  of 
the  will,  of  what  he  saw  the  testator  do  at  the  time  of  signing  it, 
and  what  he  heard  him  say  to  the  subscribing  witnesses;  such 
matters  not  being  deemed  personal  transactions  or  communications 
between  the  witness  and  the  deceased.' 

But  the  provision  of  the  present  statute  is  very  broad,  includ- 
ing among  the  protected  persons  not  only  the  executor,  adminis- 
trator, or  survivor  of  a  deceased  person,  but  also  a  person  deriving 
his  title  or  interest  from,  through,  or  under  a  deceased  person,  by 
assignment  or  otherwise ; '  and  has  been  held  to  apply  to  proceed- 
ings in  a  surrogate's  court  upon  an  application  for  probate.^ 

The  husband  or  wife  of  a  party  or  person  interested  is  also,  in 
general,  no  longer  iffcompetent ;  ^  and  there  can  be  no  question 
that  a  person  named  as  executor  in  a  wiU  is  competent  to  testify 
as  to  its  execution.' 


'  Reeve  v.  Crosby,  supra.  '  Id.  '  Co.  Civ.  Proc.  §  839. 

*  Schoonmaker  v.  Wolford,  20  Hun,  166;  Lane  v.  Lane,  10  Week.  Dig.  6. 

»  Co.  Civ.  Proc.  §  828. 

»  See  Co.  Civ.  Proc.  §  2544;  Burritt  v.  Silliman,  13  N.  T.  93;  Levy's  Estate,  1 
Tuck.  87;  Children's  Aid  Soc.  v.  Loveridge,  70  N.  Y.  387;  Rugg  v.  Rugg,  21  Hun, 
383.  In  Schoonmaker  v.  Wolford,  20  Hun,  166,  an  application  made  by  the 
executors  for  the  probate  of  a  will  was  opposed  by  the  three  brothers  of  the  tes- 
tatrix, her  only  heirs-at-law  and  next  of  kin,  on  the  ground  that  she  was  of  un- 
sound mind,  and  incapable  of  making  a  will.  Upon  the  hearing,  one  of  the 
brothers  was  allowed  by  the  surrogate,  against  the  objection  and  exception  of  the 
proponents,  to  testify  as  to  personal  transactions  had  with  the  deceased.  Sub- 
sequently the  other  brothers  were  allowed  to  give  similar  testimony,  without  any 
specific  objection  to  it  being  made,  or  exception  to  it  being  taken  by  the  propo- 
nents. Upon  an  appeal  from  a  decree  of  the  surrogate  refusing  to  admit  the  will 
to  probate,  it  was  held,  that  section  829  of  the  Code  of  Civil  Procedure  was  ap- 
plicable to  surrogates'  courts;  that,  although  technically  the  proponents  were 
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Effect  of  provision  in  will,  beneficial  to  subscribing  witness.'] 
— The  Revised  Statutes  provide  that  "if  any  person  shall  be  a 
subscribing  witness  to  the  execution  of  any  will,  wherein  any 
beneficial  devise,  legacy,  interest,  or  appointment  of  any  real  or 
personal  estate,  shall  be  made  to  such  witness,  and  such  will  can- 
not be  proved  without  the  testimony  of  such  witness,  the  said  de- 
vise, legacy,  interest,  or  appointment  shall  be  void,  so  far  only  as 
concerns  such  vdtness,  or  any  claiming  under  him ;  and  such  per- 
son shall  be  a  competent  witness,  and  compellable  to  testify  re- 
specting the  execution  of  the  said  will,  in  like  manner  as  if  no 
such  devise  or  bequest  had  been  made."  ^    This  rule  will  be  better 
comprehended  by  considering  the  two  clauses  of  the  section  sepa- 
rately.    The  first  clause  declares  the.  case  where  a  beneficial  pro- 
vision in  a  will,  in  favor  of  a  subscribing  witness,  shaU  be  void, 
namely,  where  the  will  cannot  be  proved  without  the  testimony  of 
such  witness.     It  should  be  observed,  in  the  first  place,  that  the 
mere  nomination  of  one  as  executor  or  trustee  under  the  will, 
does  not  give  him  such  a  beneficial  interest  as  excludes  him  from 
testifying  as  a  subscribing  witness.^    And  this  is  so,  notwithstand- 
ing he  is  given  a  legacy  expressed  to  be  in  lieu  of,  or  in  addition 
to,  his  statutory  commissions.^    In  the  next  place,  the  forfeiture  of 
the  witness'  interest  is  conditional  on  the  circumstance  that  "  such 
will  cannot  be  proved  without  the  testimony-of  such  witness."     It 
does  not  follow  that,  because  a  person  is  a  subscribing  witness,  the 
will  cannot  be  proved  without  his  testimony.     There  are  cases 
where  the  will  may  be  proved  by  one  of  two  subscribing  witnesses, 
as  where  the  other  is  a  non-resident ;  or  where  it  may  be  proved 
by  two  of  three  resident  witnesses.     The  statute  means,  therefore, 
the  case  of  a  witness  who  is  necessarily  called  on  to  prove  the  will ; 
60  that,  though  examined  as  such  on  the  probate,  if  his  examina- 
tion was  not  necessary,  and  the  will  was  sufficiently  proved,  under 


neither  executors  of,  nor  legatees  under,  the  will,  until  it  was  admitted  to  pro- 
bate; yet,  as  it  was  well  executed  as  regarded  all  legal  formalities,  they  held  be- 
fore the  surrogate  the  position  of  executors  and  legatees,  and  were  protected  by 
that  section;  and  the  testimony  offered  was  therefore  inadmissible,  and  should 
have  been  rejected. 

'  3  R.  S.  65,  §  50.  ■  s  McDonough  v.  Loughlin,  20  Barb.  338. 

'Pruyn  v.  Brinkerhofl,  7  Abb.  N.  S.  400;  s.  c.  57  Barb.  176.  See  ante 
p.  300. 
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the  statute,  by  the  testimony  of  the  other  witness,  his  interest 
under  the  will  is  not  affected.^ 

It  has  been  intimated  that  the  Code  of  Procedure,  by  removing 
the  disqualifications  of  witnesses  resulting  from  interest,  abrogated 
the  provision  under  discussion.^  But  the  expressions  to  that  ef- 
fect were  rather  obiter  dicta  than  decisions ;  and  it  is  difficult  to 
see  by  what  reasoning  such  a  ruling  could  be  supported.  For  the 
clause  in  question  is  not  one  prohibiting  or  preventing  certain  per- 
sons from  being  subscribing  witnesses  to  a  will ;  it  merely  forbids 
a  subscribing  witness,  under  certain  circumstances,  to  take  a  bene- 
fit by  the  will.^ 

The  latter  clause  of  the  section  of  the  statute  above  quoted  de- 
clares that  a  subscribing  witness,  though  beneficially  interested  un- 
der the  win,  is  competent  and  compellable  to  testify  respecting  its 
execution.  This  secures  the  right  to  his  examination  as  a  witness 
on  the  probate,  in  favor  of  those  interested  in  establishing  the  will. 
The  present  code  covers  the  same  ground  by  declaring  that  a  person 
is  not  disqualified  or  excused  from  testifying  respecting  the  execu- 
tion of  a  will,  by  a  provision  therein,  whether  it  is  beneficial  to  him 
or  otherwise.*  But  where  a  beneficial  testamentary  provision  in 
favor  of  a  witness  becomes  void'by  reason  of  the  fact  that  the  will 
cannot  be  proved  without  his  testimony,  "  if  such  witness  would 
have  been  entitled  to  any  share  of  the  testator's  estate,  in  case  the 
will  was  not  established,  then  so  much  of  the  share  that  would 


'  Cornwell  v.  Wooley,  47  Barb.  337;  1  Abb.  Ct.  App.  Dec.  441;  Caw  v.  Eob- 
ertson,  5  N.  T.  125 ;  rev'g  3  Barb.  410. 

2  Pruyn  v.  Brinkerhoff,  7  Abb.  Pr.  N.  B.  400,  403;  Cornwell  v.  Wooley,  47 
Barb.  337,  329. 

^  "The  statute  (2  R.  S.  p.  65,  §  50),  whiob  is  relied  upon,  does  not  expressly 
prohibit  a  devisee,  legatee,  or  party  in  interest,  from  being  a  witness,  and  merely 
affects  the  right  of  such  person  to  the  benefit  of  the  provision  made.  It  is  not 
manifest  that  the  statute  disqualifies  entirely  an  executor  from  being  witness  to 
a  will;  and,  as  an  original  question,  I  should  be  inclined  to  hold  that  it  was  not 
intended  to  cover  any  such  case."  Per  Millee,  J.,  in  Children's  Aid  Soc.  v. 
Loveridge,  70  N.  Y.  387. 

*  Co.  Civ.  Proc.  §  2544:  which  also  covers  the  case  of  a  creditor,  as  provided 
for  by  2  B.  S.  57,  §  6,  as  follows:  "If,  by  any  will,  any  real  estate  be  charged 
with  any  debt,  and  the  creditor  whose  debt  is  so  charged  shall  attest  the  execu- 
tion thereof;  such  creditor,  notwithstanding  such  charge,  shall  be  admitted  as  a 
competent  vfitness  to  prove  the  execution  of  such  will."  This  section  of  the  R. 
S.  was  accordingly  repealed  by  L.  1880,  c.  245. 


204  THE  PROBATE  OF  WILLS. 

Privileged  Commanications. 

have  descended  or  have  been  distributed  to  such  witness,  shall  be 
saved  to  him  as  will  not  exceed  the  value  of  the  devise  or  bequest 
made  to  him  in  the  will,  and  he  shall  recover  the  same  of  the  de- 
visees or  legatees  named  in  the  will  in  proportion  to  and  out  of 
the  parts  devised  and  bequeathed  to  them."  ^ 

Where  a  legacy  to  one  of  the  next  of  kin  of  the  testator  so  be- 
comes void,  the  valid  legacies  given  by  the  will  must  each  abate  in 
proportion,  if  necessary,  in  order  to  make  up  the  sum  of  his  dis- 
tributive share.^ 

Privileged  communications.'] — The  competency  of  clergymen, 
attorneys,  and  physicians,  to  testify  concerning  confessions  and 
other  confidential  communications  or  information,  is  regulated  by 
express  provisions  of  the  statute.*  The  privilege  of  communica- 
tions to  a  physician  or  surgeon,  and  between  attorney  and  client, 
and  of  confessions  to  a  clergyman  or  other  minister  of  any  religion, 
is  that  of  the  person  confessing;  the  patient,  or  the  client,  and  not 
of  the  witness.  The  code  expressly  declares  that  the  sections  for- 
bidding disclosures  in  the  cases  specified,  apply  to  every  examina- 
tion of  a  person  as  a  witness,  unless  the  provisions  thereof  are  ex-- 
pressly  waived  by  the  person  confessing,  the  patient,  or  the  client.* 
The  chief  application  of  these  rules  to  proceedings  for  the  probate 
of  a  wiU,  is  where  the  person  confessing,  the  patient,  or  the  client, 
was  the  testator ;  and  the  opinion  was  formerly  advanced  that,  al- 
though the  privilege  cannot  be  said  to  die  with  the  person,  yet 


■  2  R.  S.  65,  §  51.  And  see  Co.  Civ.  Proc.  §  1868;  which  substantially  re-en- 
acts this  provision. 

«  Smith's  Estate,  1  Tuck.  83. 

'  As  to  the  competency  of  the  attorney  who  drew  the  will,  see  Co.  Civ.  Proc. 
§  835 ;  Sanford  v.  Sanford,  61  Barb.  293 ;  Brand  v.  Brand,  89  How.  Pr.  193 ; 
•Graham  v.  People,  63  Barb.  468;  Rogers  v.  Lyon,  64  Id.  373;  Cames  v.  Piatt, 
15  Abb.  Pr.  N.  S.  337 ;  Britton  v.  Lorenz,  45  N.  Y.  51 ;  Taylor  Will  Case,  10  Abb. 
Pr.  N.  S.  300.  As  to  competency  or  privilege  of  clergymen,  see  Co.  Civ.  Proc. 
g  833;  People  v.  Gates,  13  Wend.  311.  As  to  the  competency  or  privilege  of  a 
didy  authorized  physician  or  surgeon,  see  Co.  Civ.  Proc.  §  884 ;  Johnson  v. 
Johnson,  14  Wend.  637;  rev'g  4Paige,  460;  Kendall  v.  Gray,  2  Hilt.  300;  Peo- 
ple V.  Stout,  3  Park.  Cr.  670. 

*  Co.  Civ.  Proc.  §  886.  The  attorney  who  drew  the  will  or  advised  the  testa- 
tor upon  it,  and  afterwards  accepted  a  retainer  to  contest  its  probate,  cannot 
claim  a  privilege  from  testifying  as  a  witness  at  the  instance  of  the  proponents. 
Sheridan  v,  Houghton,  6  Abb.  N.  C.  234 ;  Blackburn  v.  Crawford,  3  Wall.  175  ; 
Allen  V.  Public  Administrator,  1  Bradf.  221. 
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where,  from  his  death,  there  is  no  one  to  claim  it,  the  assertion  of 
the  privilege  is  of  necessity  excluded,  except  so  far  as  may  depend 
upon  the  discretion  of  the  court.^  But  it  has  recently  been  held, 
that  the  right  to  explude  the  testimony  prohibited  survives  to  the 
representatives,  in  the  premises,  of  a  deceased  person.' 

StTBD.  3. — Opinions  ab  evtdencb. 

The  ordinary  rule,  as  it  is  generally  laid  down,  is  that  a  witness 
cannot  give  his  conclusions  from  facts,  but  must  state  the  facts, 
leaving  the  inferences  to  be  drawn  by  the  court  or  jury.^    But  it 


'  In  the  case  of  Allen  v.  The  Public  Administrator,  1  Bradf.  331,  where,  on 
a  proceeding  for  the  probate  of  a  -will  contested  for  incapacity,  etc.,  objection 
was  taken  to  the  examination  of  the  physician  who  attended  the  deceased  about 
the  time  of  the  execution  of  the  will,  Surrogate  Bradford  overruled  the  objec- 
tion, and  laid  down  the  principle  applicable  to  the  case,  in  the  following  lan- 
guage, which,  to  some  extent,  at  least,  is  equally  applicable  to  other  cases  of 
privilege:  "If,  after  probate  or  administration,  personal  representatives  or  de- 
visees might  claim  the  benefit  of  such  a  personal  privilege  in  controversies  with 
third  persons  growing  out  of  his  estate,  yet  before  any  grant  of  administration, 
in  a  proceeding  as  it  were  in  rem  to  ascertain  what  is  the  last  will  of  the  deceased, 
and  who  are  entitled  to  succeed  to  his  estate  and  represent  him,  there  is,  in 
fact,  no  one  competent  to  assert  such  privilege,  even  if  it  survived.  It  is  not  the 
case  of  an  attempted  use  of  confidential  intercourse  adversely  to  the  interests  or 
rights  of  a  party,  or  of  those  who  take  under  him;  or  who,  as  representing  him, 
might  equitably  be  considered  subrogated  to  his  privileges.  But  the  entire  ob- 
ject of  the  investigation  is  to  ascertain  what  constitutes  the  will  of  the  deceased, 
an  inquiry  in  which,  if  we  speculate  at  all  as  to  the  personal  privileges  of  the 
dead  man,  and  the  propriety  of  extending  them  beyond  the  period  of  his  disso- 
lution, we  can  suppose  him  to  be  quite  as  much  interested,  as  in  the  preservation 
of  his  professional  confidence  in  a  physician.  Evidence  of  this  kind  is  almost,  il 
not  quite,  always  pointed  to  the  capacity  of  the  decedent,  and  can  seldoni,  if  ever, 
be  legitimately  led  to  the  injury  of  character.  Doubtless, the  control  of  the  court 
would  always  be  exercised  in  the  restraint  of  any  wanton  attempt  to  blacken  the 
reputation  of  the  deceased;  and  in  view  of  the  relationship  of  the  parties  inter- 
ested in  the  probate,  and  the  class  of  questions  generally  involved  in  these  cases, 
the  occasion  will  rarely,  if  ever,  occur  for  the  exercise  of  such  a  discretionary 
power.  I  do  not,  in  the  first  place,  think  that  testamentary  cases  are  within  the 
reason,  or  the  intention,  of  the  statute  in  question ;  and  secondly,  if  covered  by 
its  letter,  then  the  decease  of  the  party  puts  it  beyond  possibility  to  assert  the 
privilege;  and  if  still,  from  reasons  of  public  policy,  the  court  should  feel  bound 
to  extend  and  keep  alive  the  privilege,  that  will  not  be  done  any  further  than  is 
consistent  with  justice  and  good  morals.'' 

'  Staunton  v.  Parker,  19  Hun,  55. 

'  See  Wharton  on  Ev.  (3d  ed.)  §  436. 
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has  been  remarked  that  there  are  few  statements  of  fact  that  are 
not  conclusions  of  fact ;  and  that  the  true  line  of  distinction  is, 
that  an  inference  necessarily  involving  certain  facts  may  be  stated 
without  the  facts, — the  inference  being  an  equivalent  to  a  specifi- 
cation of  the  facts ;  but  when  the  facts  are  not  necessarily  in- 
volved in  the  inference,  as  where  the  inference  may  be  sustained 
upon  either  of  several  distinct  phases  of  fact,  neither  of  which  it 
necessarily  involves,  then  the  facts  must  be  stated.^  At  any  rate, 
there  are  certain  well  recognized  exceptions  to  the  rule  above  men- 
tioned. Thus,  experts  may  give  their  opinions  upon  questions  of 
trade,  skill,  or  science,  from  the  facts  proven  or  the  circumstances 
noted  by  themselves ;  ^  and  in  respect  to  the  question  of  sanity,  the 
opinions  not  only  of  medical  experts,  but  of  non-professional  wit- 
nesses, are  in  some  cases  competent.' 

Upon  the  probate  .of  wills,  questions  frequently  arise  concern- 
ing the  soundness  of  the  testator's  mind.  To  prove  capacity  or 
incapacity,  in  such  cases,  it  is  competent  to  prove  either  his  acts 
and  declarations,  showing  his  mental  condition,  or  the  opinions  of 
witnesses  upon  the  question.  In  respect  to  the  competency  and 
weight  of  the  opinions  of  witnesses,  there  are  three  classes  to  be 
considered : 

1.  Medical  experts ;  who  are  specially  capable  of  forming  an 
opinion  by  reason  of  their  professional  acquaintance  with  mental 
disorders. 

2.  The  subscribing  witnesses  to  the  will ;  who,  though  they 
be  not  experts,  are,  by  reason  of  their  essential  connection  with 
the  testamentary  act,  allowed  to  express  their  convictions  as  to  the 
testator's  capacity. 

3.  Non-professional  witnesses  who  did  not  attest  the  wiU. 

Medical  experts.] — There  are  three  permissible  methods  of 
presenting  the  testimony  of  a  medical  expert  as  to  the  sanity  of  an 
individual : 

1.  If  he  was  the  medical  attendant  of  the  person  whose  sanity 
is  in  question,  or  has  adequately  examined  him,  his  opinion  of  the 


'  Wharton  on  Ev.  (3d  ed.)  §§  507,  510  ;  Abb.  Trial  Evid.  116. 

=  Hewlett  V.  "Wood,  55  N.  Y.  634. 

3  Fagnan  v.  Knox,  40  K  Y.  Sup'r,  41,  53;  Clapp  v.  FuUerton,  34  N.  Y.  190. 
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condition  of  that  person's  mind  is  competent  evidence.^  Such  an 
opinion  will  necessarily  have  additional  weight  when  accompanied 
by  a  statement  of  the  facts  upon  which  it  is  based.  And  an  ex- 
pert, however  authoritative,  is  required  to  give  such  facts,  if 
asked.'  The  admissibility  of  his  opinion,  however,  is  subject  to 
limitations.  The  opinions  which  may  be  elicited  must  be  such  as 
pertain  to  the  witness'  specialty,  and,  in  the  class  of  cases  now 
under  consideration,  must  be  based  upon  the  circumstances  noted 
by  him.  Accordingly,  where  a  testator  was  stricken  with  paraly- 
sis shortly  before  executing  his  will,  it  was  held  to  be  erroneous 
to  allow  a  physician  who  attended  him,  but  did  not  see  him  to  any 
extent  after  about  a  week  from  the  attack, — after  testifying  that 
he  understood  what  was  meant'  in  law  or  medical  jurisprudence  by 
the  term,  "  testamentary  capacity," — to  answer  the  question,  "  Did 
you  consider  him  possessed  of  that  power  between  the  time  of  his 
shock  and  the  time  of  his  death  ? "  ' 

The  restriction  upon  the  expert,  imposed  by  the  statutory  pro- 
hibition to  disclose  any  information  which  he  acquired  in  attend- 
ing a  patient  in  a  professional  capacity,  and  which  was  necessary 
to  enable  him  to  act  in  that  capacity,*  has  been  considered  under 
the  head  of  privileged  communications.^ 

A  medical  expert  witness  may,  however,  also  testify  as  to  the 
soundness  of  mind  of  a  decedent,  whom  he  never  saw,  and  of 
whose  capacity  he  is  therefore  unable  to  judge  from  personal 
knowledge.  The  consideration  of  the  mode  of  presenting  such  a 
witness'  testimony  belongs  under  one  of  the  two  remaining  heads.  • 

2.  An  expert  who  has  heard  all  the  evidence  previously  ad- 
duced upon  the  trial,  bearing  on  the  mental  condition,  may  give 
his  opinion  on  the  question  what  the  facts,  proved  or  claimed  to  be 
proved,  indicate  with  respect  thereto.*  But  the  opinion  of  an  ex- 
pert whose  only  knowledge  of  the  case  is  that  he  has  heard  part 
of  the  testimony  as  to  the  matter  in  question,  is  not  competent.' 


'  For  recent  illustrations  of  this  method,  see  People  v.  Montgomery,  13  Abb. 
N.  S.  207;  Macfarland's  Trial,  8  Id.  57.  «  Wharton  on  Ev.  (2d  ed.)  §  451. 

3  Matter  of  Arnold,  14  Hun,  527.  *  Co.  Civ.  Proc.  §  834. 

»  See  ante,  p.  304;  and  Allen  v.  The  Public  Administrator,  1  Bradf.  221;  Ed- 
ington  V.  Mut.  L.  Ins.  Co.  67  N.  Y.  185;  Dilleber  v.  Home  L.  Ins.  Co.  69  Id. 
256;  Staunton  v.  Parker,  19  Hun,  55. 

«  See  People  v.  Lake,  13  N.  Y.  358;  affi'g  1  Park  Cr.  495. 

'  Sanchez  v.  People,  22  N.  Y.  147,  154. 
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3.  A  medical  expert  may  be  asked  what  a  supposed  state  of 
facts,  put  to  him  hypothetically,  but  corresponding  in  details  to 
the  facts  already  in  evidence  on  the  trial,  would  indicate  as  to  the 
mental  condition.^  In  the  examinations  of  experts,  facts  are  often 
and  necessarily  so  assumed,  and  this  must  be  done  where  the  ex- 
perts have  no  personal  knowledge  of  the  facts,  upon  the  effects, 
power  or  influence  of  which  they  are  called  to  give  an  opinion. 
So  long  as  the  facts  assumed  may  be  fairly  claimed  to  be  within 
the  evidence  adduced,  the  question  is  not  objectionable.^ 

In  general,  it  may  be  remarked  that  where  a  medical  expert  is 
examined  upon  the  question  of  the  sanity  of  a  person,  evidence 
merely  that  he  entertains  doubts  upon  the  point,  is  inadmissible.' 

The  subscribing  witnesses.'] — It  will  be  assumed  that  the  sub- 
scribing witnesses  to  the  will  are  not  medical  experts.  They  con- 
stitute an  exception  to  the  rule  that  non-professional  witnesses  can 
be  questioned  only  as  to  the  facts  and  circumstances  within  their 
personal  knowledge,  and  are  not  allowed  to  give  their  opinions 
upon  or  inferences  from  those  facts.  They  are  present  at  the  very 
act  of  execution,  and  their  opinions  on  the  general  question  of  tes- 
tamentary capacity  are  admitted  ex  necessitate.  It  is  the  policy  of 
the  law  to  provide  all  possible  safeguards  for  the  protection  of  the 
heir  as  well  as  the  testator.  No  light  is  excluded  in  reference  to 
the  res  gestm  which  can  be  furnished  by  the  immediate  actors. 
The  subscribing  witnesses  may  be  required  to  state  not  only  such 
facts  as  they  remember,  but  their  own  convictions  as  to  the  testa^ 


'  People  V.  Lake,  13  N.  Y.  358;  affl'g  1  Park.  Cr.  495;  Bonard's  WUl,  16  Abb. 
K.  S.  138. 

«  Jackson  v.  N.  Y.  Cent.  K.  K.  Co.  3  Supm.  Ct.  (T.  &  C.)  653;  affi'd,  58  N.Y. 
633. 

2  Sanchez  v.  People,  33  N.  Y.  147,  155.  The  opinion  of  an  expert,  of  the 
probability  of  a  mental  derangement,  deduced  from  an  autopsy,  is  overborne,  as 
proof  of  the  mental  condition  of  the  decedent,  by  the  testimony  of  one  compe- 
tent observer  of  the  appearance,  conversation,  conduct,  and  characteristics  of  the 
decedent,  for  a  series  of  years,  in  his  domestic,  social,  and  business  relations. 
Unsoundness  of  mind  can  only  be  predicated  upon  some  actual  manifestation  or 
development  of  irrationality.  While  the  diseased  condition  of  the  body,  as  in- 
dicated by  an  autopsy,  may  be  some  evidence  to  corroborate  testimony  of  actual 
manifestations  of  mental  alienation,  and  to  account  therefor,  it  should  not  be  re- 
ceived in  the  absence  of  some  proof  of  the  decedent's  irrational  conduct  (La  Bau 
V.  Vanderbilt,  8  Redf .  884). 
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tor's  capacity ;  for  it  may  well  happen  that  on  so  vital  a  point  they 
may  retain  a  clear  recollection  of  the  general  results,  long  after 
the  particular  circumstances  are  effaced  by  lapse  of  time  or  ob- 
scured by  failing  memory.'' 

Ordinary  non-professional  vntnesses.] — An  ordinary  non- 
professional witness  cannot  be  asked  the  broad  question,  whether 
he  considered  the  testator  non  compos  mentis,  or,  which  is  the 
same  thing,  incapable  of  managing  his  affairs.'  Except  in  matters 
of  science,  art,  skill,  trade,  navigation,  value,  and  other  similar  in- 
quiries, witnesses  are  confined  in  their  statements  to  facts  observed 
and  known  by  them,  as  distinguished  from  their  opinions  and  con- 
clusions. On  the  question  of  the  mental  and  physical  incapacity 
of  the  testator,  witnesses  cannot  state  the  opinions  and  conclusions 
drawn  by  them  from  his  acts  and  motions,  but  should  confine  their 
testimony  to  the  acts  and  motions  themselves.'  Where,  however, 
the  alleged  imbecility  is  attributed  to  old  age,  idiocy,  or  intoxica- 
tion, these  being  causes  which  indicate  themselves  in  outward  ap- 
pearances, in  motions,  gestures,  tones  of  voice,  and  expression  of 
the  eye  and  face,  the  opinion  of  the  witness  who  has  testified  to 
these  facts  is  admissible.  These  causes  show  themselves  by  indi- 
cations which  are  equally  patent  to  all ;  any  man  of  sound  judg- 
ment and  experience  in  life  is  competent  to  observe  these  indicar 
tions,  and  to  draw  just  inferences  from  them.  Thus  the  witness 
may  testify  that  "  he  thought "  the  person  was  growing  childlike, 
or,  "  as  he  took  it,"  lightheaded.*  And  it  seems  that  the  same  rule 
applies  in  cases  of  insanity,  strictly  so  called,  if  the  derangement 
of  the  mind  is  general,  for,  in  such  cases,  scientific  knowledge  is 
rarely  necessary  to  enable  persons  having  opportunities  for  per- 
sonal observation  to  judge  of  its  existence.'  When  a  layman  is 
thus  examined  as  to  facts  within  his  own  knowledge  and  observa- 
tion, tending  to  show  the  soundness  or  unsoundness  of  a  mind 


'  Clapp  V.  Fullerton,  34  N.  T.  190;  Hewlett  v.  Wood,  55  Id.  635.  See  Du- 
mond  V.  KifE,  7  Lans.  465. 

'  Dewitt  V.  Barley,  9  N.  T.  371,  as  modified  on  a  further  decision  given  in 
17  N.  Y.  840;  Hewlett  v.  "Wood,  55  N.  Y.  635;  Matter  of  Arnold,  14  Hun,  535; 
Goodell  V.  Harrington,  3  Supm.  Ct.  (T.  &  0.)  345. 

a  Rollwagen  v.  Eollwagen,  3  Hun,  131;  affl'd  63  N.  Y.  504. 

•>  Dewitt  V.  Barley,  17  N.  Y.  340,  350. 

'  Id.;  and  see  Abb.  Trial  Evid.  235. 
14 
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alleged  to  be  diseased,  he  may  characterize  as  rational  or  irrational 
the  acts  and  declarations  to  which  he  testifies.^  But  he  cannot  be 
asked  what  construction  he  placed  upon  certain  motions  of  the 
decedent,  or  the  meaning  of  certain  sounds  uttered  by  him.^ 

SECTIOK    FOUETH. 
OEDEE   OF   EVIDENCE. PEESUMPTIONS. BTJEDEN  OF  PEOOF. 

Order  of  evidence.] — On  a  question  of  probate,  the  orderly 
and  proper  course  for  the  introduction  of  evidence  is,  first,  to 
prove  the  requisit-e  formalities  attending  the  execution,  publica- 
tion, and  attestation  of  the  will,  and  then  to  show  that  the  testator 
was,  at  the  time,  of  proper  age  and  mental  soundness,  and  was  not 
unduly  influenced  in  the  testamentary  act.  Accordingly,  it  has 
been  held  that  where  the  probate  is  contested  in  respect  to  the 
genuineness  of  the  paper,  the  testamentary  capacity  of  the  dece- 
dent, and  the  freedom  of  the  act,  the  contestant's  evidence  as  to 
the  genuineness  of  the  paper  should  first  be  received,,  and  that  re- 
lating to  capacity  and  undue  influence  successively  afterward.* 
Where  evidence  was  excluded  on  the  ground  that  it  could  not 
properly  be  admitted  on  cross-examination,  but  with  an  intimation 
that  it  might  be  introduced  by  the  parties  offering  it  as  a  part  of 
their  own  case,  it  was  held  that  it  was  their  own  fault  if  pertinent 
evidence  was  excluded  under  such  ruling  and  they  could  take  no 
advantage  of  its  exclusion.* 

The  question  of  the  contestant's  interest,  and  of  his  right  to 
oppose  the  probate,  is  not  a  preliminary  matter  which  the  court 
wiU  decide  first,  but  the  questions  of  interest  and  of  validity  of 
the  instrument  will  be  tried  together.^    It  is  presumed  that  where 


■  Clapp  V.  Fullerton,  34  N.  T.  190;  Howell  v.  Taylor,  11  Hun,  314.  In  Sis- 
Bon  V.  Conger,  1  Supm.  Ct.  (T.  &  C.)  564,  a  stricter  rule  was  laid  down,  but  the 
only  authority  cited  was  a  criminal  case,  and  the  distinction  between  cases  of 
that  class  and  cases  of  wills  and  deeds  was  not  noticed  (see  O'Brien  v.  People, 
36  N.  Y.  276;  s.  c.  3  Abb.  Pr.  N.  S.  368;  affi'g  48  Barb.  274). 

"  Rollwagen  v.  EoUwagen,  5  Supm.  Ct.  (T.  &  C.)  402;  s.  c.  3  Hun,  121; 
affl'd,  68  N.  T.  504. 

"  Taylor  Will  Case,  10  Abb.  N.  S.  800. 

*  Rollwagen  v.  EoUwagen,  5  Supm.  Ct.  (T.  &  C.)  402;  s.  c.  3  Hun,  121. 

'  See  ante,  pp.  98,  152. 


THE  PROBATE   OF  WILLS.  211 

Burden  of  Proof  GeDerally, 

an.  issue  is  raised,  as  it  now  may  be,  as  to  the  validity,  construc- 
tion or  effect  of  a  dispositive  clause  in  the  will,  relating  to  per- 
sonal property,  evidence  pertinent  thereto  will  be  most  properly 
received  after  that  relating  to  questions  of  .the  factum  of  the  will 
have  been  determined  in  favor  of  the  proponent. 

Burden  of  proof  generally. \ — The  proof  of  a  wiU  must  be 
in  accordance  with  the  rules  of  evidence  which  prevail  in  all  judi- 
cial investigations.^     The  party  propounding  the   will  haa  the 
affirmative,  and  the  burden  of  proof  rests  on  him  to  show  to  the 
satisfaction  of  the  court  that  the  instrument  was  duly  executed  by 
a  testator  of  sound  mind  and  lawful  age,  etc.^    If,  however,  the 
attestation  clause  is  full,  the  signature  genuine,  the  circumstances 
corroborative  of  due  execution,  and  no  evidence  is  given  disprov- 
ing a  compliance  in  any  particular,  the  presumption  may  be  law- 
fully indulged  that  all  the  provisions  of  the  statute  were  complied 
with,  although  the  witnesses  are  unable  to  recoUect  the  execution, 
or  what  took  place  at  the  time.'    But  where  the  testimony  leaves 
the  matter  in  such  a  state  of  doubt  and  uncertainty  that  the  mind 
of  the  court  is  not  brought  to  the  belief  of  the  actual  execution 
of  the  wiU,  although  it  is  not  convinced  to  the  contrary,  a  decree 
admitting  it  to  probate  will  be  reversed.* 

In  general,  the  burden  of  proof  remains  with  the  proponent 
to  the  end  of  the  trial,  and  if,  upon  consideration  of  all  the  evi- 
dence on  both  sides,  the  court  is  not  satisfied  that  the  paper  pro- 
pounded contains  the  last  will  of  the  deceased,  it  must  refuse  pro- 
bate. Indeed,  if  there  is  a  reasonable  doubt  whether  one  or  more 
of  the  directions  of  the  statute  have  been  omitted,  the  probate 
must  be  refused,  although  it  may  appear  probable  that  the  paper 
expresses  the  testator's  intentions.'     Where  it  is  alleged  as  a 


'  Peebles  v.  Case,  3  Bradf.  226. 

'  Delafleld  v.__Parish,  25  N.  Y.  9,  97;  affl'g  1  Redf.  130;  Matter  of  Kellmii,i 
53  nTtTSTtT  Eollwagen  v.  Rollwagen,  63  N.  Y.  504;  Kingsley  v.  Blanchard,/ 
66  Barb.  317. 

3  Matter  of  Kellum,  53  N.  Y.  517;  Orser  v.  Orser,  34  Id.  51;  Brown  v. 
Clark,  77  Id.  369. 

*  Howland  v.  Taylor,  53  N.  Y.  637. 

'  Theological  Seminary  of  Auburn  v.  Calhoun,  35  N.  Y.  432.  And  see  Irwin 
V.  Irwin,  1  Kedf.  495;  CrispeU  v.  Dubois,  4  Barb.  398;  and  Burritt  v.  Silliman. 
16  Id.  198 ;  Howland  v.  Taylor,  53  N.  Y.  637. 
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ground  of  contest,  that  a  subsequent  will  was  executed  by  the  tes- 
tator, the  burden  is  on  the  contestant  to  show  the  due  execution  of 
the  subsequent  wiU,  in  order  to  establish  a  revocation  of  the  one 
propounded.^  Even  where  the  will  has  once  been  admitted  to 
probate,  and  allegations  against  its  validity  or  the  competency  of 
its  proof  are  filed,  the  burden  of  proving  anew  is  upon  the  parties 
resisting  the  allegations.* 

Declarations  of  testator.] — The  execution  of  the  will  must  be 
proved  by  evidence  of  what  took  place  at  the  time  the  will  was 
signed,  and  cannot  be  proved  by  declarations  of  the  testator,  that 
he  had  made  such  a  will,  naming  the  witnesses  and  where  the  will 
was  made,  etc.;*  although,  after  the  proponents  have  made  out  a 
prima  faoie  case,  such  declarations  may  be  introduced  as  corrobo- 
rative evidence  in  respect  to  the  genuineness  of  the  signature,  or 
the  freedom  of  the  testator  from  undue  influence,  or  to  rebut  the 
contestant's  evidence  on  these  points.*  But  the  general  rule  un- 
doubtedly is,  that  the  declarations  of  the  testator  are  not  compe- 
tent to  prove  the  facts  of  fraud  or  undue  influence ;  while,  on  the 
other  hand,  if  made  near  the  time  of  making  the  will,  they  are 
competent,  on  the  issue  of  mental  capacity,  as  a  part  of  the  res 
gestcE,  for  the  purpose  of  showing  the  state  of  the  testator's  mind.* 


'  Mairs  v.  Freeman,  3  Eedf.  181.  »  Collier  v.  Idley,  1  Bradf.  94. 

'  Johnson  v.  Hicks,  1  Lans.  150.  And  declarations  by  the  testator  are  not 
admissible  to  show  hia  age  (Matter  of  Paige,  62  Barb.  476).  Repeated  state- 
ments of  testamentary  intentions,  made  to  acquaintances,  may,  however,  have 
weight  in  ascertaining  whether  the  will  accorded  with  his  mind  (O'Neil  v.  Mur- 
ray, 4  Bradf.  311 ;  Marx  v.  McGlynn,  4  Redf .  455). 

*  Taylor  Will,  10  Abb.  N.  S.  300.  It  was  also  held,  in  that  case,  that  the 
contestants  might  examine  the  private  papers  of  deceased,  in  the  administra- 
tor's hands,  bearing  on  the  personal  relations  involved  in  the  issues;  family  let- 
ters being  first  submitted  to  the  court  to  determine  their  relevancy,  before  dis- 
closing their  contents  by  putting  them  in  evidence. 

"  Marx  V.  McUlynn,  4  Redf.  455.  In  that  case,  the  contestant  offered  in  evi- 
dence a  diary  kept  by  the  testatrix  in  which,  besides  a  statement  of  facts  and 
events,  there  were  expressions  of  her  sentiments  towards  her  sister,  the  contest- 
ant, and  of  her  interest  in,  and  fondness  for  the  chief  beneficiary  under  her  will. 
Held,  that  as  to  these  latter  expressions,  the  memoranda  of  the  diary  were  ad- 
missible as  bearing  upon  the  probability  of  decedent  making  such  a  will  as  the 
one  propounded,  if  in  her  sound  mind;  but  that  all  statements  of  facts  tending 
to  show  the  conduct  of  the  decedent,  the  beneficiary,  or  the  contestant,  unless 
made  at  the  time,  and  forming  part  of  the  transaction  of  the  execution  of  the 
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Proponent's  Burden  of  Proof. 

Proponenfs  hurden  of  j)roof.'\ — ^No  unvarying  rule  as  to  the 
amount  of  evidence  necessary  to  establish  the  execution  of  a  wiU 
can  be  laid  down,  which  is  to  control  in  every  case,  as  the  circum- 
stances of  each  case  must  differ  from  any  other.     It  is  the  duty  of 
the  court  to  ascertain,  from  the  facts  and  circumstances,  whether 
the  instrument  offered  is  established  with  reasonable  certainty.^ 
The  instrument  propounded  for  probate  must  stand  or  fall  on  the 
testimony  adduced  before  the  surrogate  in  the  proceeding  for  its 
proof.      The  fact  that  the  instrument  propounded  has  been  al- 
ready proved  in  the  supreme  court,  as  a  will  of  realty,  is  not  a  ma- 
terial fact  in  a  proceeding  for  its  proof  as  a  will  of  personalty  in 
the  surrogate's  court.^     The  proponent  is  not  required  to  produce 
all  the  witnesses,  except  in  certain  cases  already  pointed  out ; '  and 
even  in  those  cases  it  is  not  essential  that  each  witness  should  be 
able  to  testify  that  all  the  formalities  required  by  law  were  complied 
with.*    And  where  the  witnesses  are  dead  or,  from  lapse  of  time, 
do  not  remember  the  circumstances  attending  the  attestation,  if 
there  are  no  circumstances  of  suspicion,  and  all  the  evidence  then 
existing  has  been  produced,  a  proper  execution  of  the  will  may  be 
presumed,  particularly  where  the  attestation  clause  is  f  ull.°     But 
where  the  will  has  been  recently  executed,  the  presumption  is  not 
so  strong,  and  in  one  case,  where  not  more  than  three  months  had 
intervened  between  the  execution  of  the  will  and  the  application 


will,  were  incompetent.  See  LaBau  v.  Vanderbilt,  3  Bedf.  384;  "Waterman  v. 
Whitney,  11  N.  T.  157;  1  Redf.  on  Wills,  553;  and  also  the  very  admirable 
statement  of  the  principle,  and  illustrations  of,  the  rule  in  Abbott's  Trial  Evi- 
dence, 115,  133,  ei  seq.  ^ 

'  Kider  v.  Legg,  51  Barb.  360;  Nexsen  v.  Nexsen,  3  Abb.  Ct.  App.  Dec.  360; 
s.  c.  3  Keyes,  329. 

=  Isham  v.  Gibbons,  1  Bradf.  69.  And  see  Collier  v.  Idley,  1  Id.  94.  And 
conversely,  a  will  once  proved  as  a  will  of  personalty,  may  afterwards,  on  the 
discovery  of  real  property,  be  proved  anew  as  a  will  of  real  estate  (Smith's  Es- 
tate, 1  Tuck.  108). 

3  See  p.  197,  ante. 

*  Jauncey  v.  Thome,  3  Barb.  Ch.  40;  Weir  v.  Fitzgerald,  3  Bradf.  43;  Kew- 
house  V.  Godwin,  17  Barb.  236.     See  ante,  p.  199. 

'  Butler  V.  Benson,  1  Barb.  536.  To  the  same  effect,  see  Cheeney  v.  Arnold, 
18  Id.  434;  Nelson  v.  McGifEert,  3  Barb.  Ch.  158;  Hunn  v.  Case,  1  Redf.  307; 
Van  Hooser  v.  Van  Hooser,  Id.  365;  Moore  v.  Griswold,  Id.  388.  And  see  Law- 
rence V.  Norton,  45  Barb.  448;  Rider  v.  Legg,  51  Barb.  360;  Matter  of  Kellum, 
53  N.  T.  517. 
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for  probate,  and  neither  of  the  witnesses  could  remember  any  tes- 
tamentary declaration,  it  was  held  that  due  execution  of  the  will 
could  not  be  presumed,  and  probate  was  refused.^ 

The  testimony  of  the  subscribing  witnesses  has  no  controlling 
effect,  and  it  may  be  rebutted  by  other  evidence,  either  direct  or 
circumstantial ;  although,  on  account  of  their  direct  participation 
in  the  transaction,  their  testimony  has  great  weight.^  And  if  the 
attesting  witnesses  contradict  each  other  as  to  the  formalities  of 
execution,  the  surrogate  is  not,  therefore,  bound  to  pronounce 
against  the  validity  of  the  will,  but  may  give  credence  to  the  af- 
firmative rather  than  to  the  negative  testimony.^  And,  in  such  a 
case,  other  things  beiag  equal,  the  testimony  of  lawyers  will  out- 
weigh that  of  laymen.*  As  already  stated,^  other  witnesses  may 
be  called,  if  the  subscribing  witnesses  fail  to  prove  the  execution ; 
and  the  subscribing  witnesses  may  be  contradicted,  and  the  will 
sustained  against  their  evidence.  And  where  there  is  a  full  and 
complete  attestation  clause,  properly  signed,  the  wiU  may  be 
admitted,  even  against  the  direct  testimony  of  the  sole  surviving 
witness.' 

■  Wilson  V.  Hetterick,  2  Bradf .  437. 

«  Orser  v.  Orser,  34  N.T.  51.     And  see  Co.  Civ.  Proc.  §  3630;  and  ante,  p.  197. 

*  Humphreys'  Estate,  1  Tuck.  143.  And  see,  as  to  the  efEect  of  conflict  or 
uncertainty  in  witnesses'  testimony  as  to  publication,  Matter  of  Forman,  34 
Barb.  374-  affi'g  1  Tuck.  305;  Newton's  Estate,  1  Tuck,  349;  Lawrence's  Will, 
Id.  343;  Hopper's  Estate,  Id.  378;  Merchant's  Estate,  Id.  151. 

*  Humphreys'  Estate,  1  Tuck.  143 ;  Neiheisel  v.  Toerge,  4  Redf .  338. 
'  See  ante,  p.  199. 

'  Orser  v.  Orser,  24  N.  Y.  51.  In  that  case,  a  will  was  attested  by  two  wit- 
nesses, one  of  whom  was  dead,  and  the  other  testified  that  the  will  was  not 
signed,  or  the  signature  thereto  acknowledged  in  his  presence,  and  that  it  was 
not  declared  by  the  testator  to  be  his  will.  The  attestation  clause  was  full,  and 
recited  a  perfect  compliance  with  the  provisions  of  the  statute ;  and  the  signatures 
of  the  testator  and  the  deceased  witness  were  shown  to  be  genuine.  It  appeared 
that  the  deceased  witness  was  in  the  habit  of  drawing  wills,  and  was  familiar 
with  the  requisites  to  due  execution,  and  that  the  certificate  or  attestation  clause 
was  in  his  handwriting.  On  the  other  hand,  the  witness  who  was  sworn  had 
never  been  called  upon  to  witness  a  will,  and  knew  nothing  of  the  formalities 
required.  Held,  sufficient  to  authorize  a  jury  to  find  that  the  wiU  was  duly  ex- 
ecuted. In  Peebles  v.  Case,  3  Bradf.  336,  two  wills,  bearing  the  same  date,  and 
purporting  to  be  attested  by  the  same  witnesses,  were  propounded.  The  wit- 
nesses testified  to  the  execution  of  one,  and  disclaimed  all  knowledge  of  the 
other;  and  yet,  upon  proof  of  their  handwriting,  and  that  of  the  testator,  and 
proofs  by  memoranda  of  the  testator,  and  otherwise,  it  was  held  that  the  latter 
was  established  as  the  will. 


THE  PBOBATE  OF  WILLS.  215 

Burden  of  Proof  as  to  Mental  Capacity. 

Burden  of  proof  as  to  mental  capacity.] — Tlie  testamentary 
capacity  of  the  testator  is  one  of  the  essential  facts  which,  as  we 
have  seen,  must  be  shown  to  entitle  his  will  to  be  admitted  to  pro- 
bate. A  prima  facie  case  being  made  out,  probate  will  be  granted, 
unless  a  contestant  disproves  the  facts  thus  established,  either  by 
the  cross-examination  of  the  subscribing  witnesses  themselves,  or 
by  other  witnesses.  The  proponent  is  bound  to  show  general 
competency  to  perform  ordinary  business  transactions,  and  having 
done  this,  the  burden  is  shifted  from  the  proponent ;  and  the  con- 
testant must  show  that  at  the  time  of  the  execution  of  the  will  the 
testator  labored  under  a  delusion,  aberration,  or  weakness  of  mind ;  * 
or  that  the  wiU  was  obtained  by  undue  influence.^  But  where  the 
testator  could  neither  read,  write,  nor  speak,  there  must  be  not  only 
proof  of  the  factum  of  the  will,  but  that  the  mind  of  the  testator 
accompanied  the  act ;  that  he  knew  and  understood  the  contents 
of  the  instrument  and  that  it  expressed  his  will.^ 

There  is  an  apparent  inconsistency  and  want  of  reasonableness 
in  requiring  the  proponent  to  prove  as  a  fact  what  the  law  has  in- 
variably declared  to  be  presumed,  and  as  of  course.  It  has  never 
been  doubted,  as  the  law  of  England  and  of  this  country,  that 
"  every  person  is  presumed  to  be  of  perfect  mind  and  memory, 
unless  the  contrary  be  proved ; "  *  and  yet  the  law  requires  evi- 
dence of  the  fact  as  requisite  to  the  probate  of  the  person's  will. 
It  is  true  that  the  subscribing  witnesses,  though  not  experts,  are 
allowed  to  satisfy  this  requirement  of  the  law,  by  expressing  naked 
opinions  as  to  the  testator's  mental  capacity,  and  are  not  required 
to  state  any  facts  upon  which  they  base  their  opinions — ^which  can- 
not, of  course,  be  considered  of  any  value  as  evidence — and,  there- 
fore, no  hardship  is  imposed  upon  the  proponent  of  the  will.  A 
reasonable  explanation  of  this  anomalous  requirement,  as  given  by 
a  learned  writer,^  is  that,  by  requiring  the  proponent  to  ask  the 


>  AUen  V.  Public  Administrator,  1  Bradf .  378. 

'  Marvin  v.  Marvin,  3  Abb.  Ct.  App.  Dec.  193;  s.  c.  4  Keyea,  9.    As  to  proof 
of  undue  influence  by  the  declarations  of  the  one  charged  with  exercising  it, 
see  La  Bau  v.  Vanderbilt,  3  Redf .  384. 
.  '  Rollwagen  v.  RoUwagen,  63  K.  T.  504.     See  ante,  p.  170. 

*  Swinb.  45,  pt.  2,  sec.  8,  pi.  4.     And  see  Ban  v.  Snyder,  46  Barb.  330;  Brown 
V.  Torrey,  34  Id.  583. 

'  Eedfleld's  American  Cases  upon  Wills,  31,  note. 


216  THE  PROBATE  OP  WILLS. 

PresnmptioDB  of  Fraud,  <fec. 

opinion  of  the  subscribing  witnesses  upon  tbe  point  of  testamen- 
tary capacity,  or  apparent  capacity,  the  object  is  not  to  prove  the 
fact,  but  to  give  the  contestants  an  opportunity  of  cross-examining 
these  confidential  witnesses  in  the  first  instance,  in  order  to  be- 
come apprised  of  what  passed  at  the  execution  of  the  will ;  and 
the  law  wiU  not,  therefore,  compel  the  contestants  to  make  the 
subscribing  witnesses  their  own,  by  recalling  them  upon  any  point 
involved  in  the  entire  issue,  and  thereby  lose  the  advantage  of 
cross-examination.  This  explanation,  in  which  we  concur,  wiU  not 
in  any  way  aflEect  the  question  of  burden  of  proof,  or  entitle  the 
contestant  to  claim  the  right  to  go  forward  with  his  case,  and  thus 
give  him  the  advantage  of  closing  the  proof  and  argument.  It 
may  be  said,  therefore,  that  so  strong  is  the  presumption  of  sanity, 
that  the  only  burden  on  the  proponent  is  to  produce  the  subscrib- 
ing witnesses,  when  required  to  do  so,  and  obtain  their  general 
opinion  as  to  the  mental  capacity  of  the  testator  at  the  time  of  the 
execution  of  the  will.  Not  more  than  this  is  required,  even  in  a 
case  where  it  appears  that  there  had  been  formerly  a  want  of  tes- 
tamentary capacity.* 

Presumptions  of  fraud,  etc.] — Nevertheless,  it  is  the  duty  of 
the  proponent  to  satisfy  the  conscience  of  the  court,  and  where 
there  are  circumstances  of  suspicion,  as  where  the  will  was  drawn 
up  by  a  devisee,'  or  by  a  person  standing  in  a  confidential  relation, 


'  Brown  v.  Torrey,  24  Barb.  683.  And  see  Ean  v.  Snyder,  46  Id.  330.  But 
compare  Jackson  v.  Van  Dusen,  5  Johns.  144,  where  it  was  held,  that  after  a 
general  derangement  has  been  shown,  the  other  side  must  show  that  the  party 
was  sane  at  the  very  time  the  act  was  performed  ;  and  Matter  of  Taylor,  1  Edm. 
375,  where  it  was  held  that  the  fact  that  the  testator,  two  years  before  making 
his  will,  was  adjudged  insane,  and  that  he  was  insane  at  the  time  of  his  death, 
two  years  after  making  his  will,  although  it  was  not  conclusive  upon  his  insanity 
at  the  time  of  making  the  will,  yet  threw  the  "burden  of  proof  upon  the  pro 
ponents.    See,  however,  Gombault  v.  Public  Administrator,  4  Bradf .  236. 

'  Lake  v.  Ranney,  83  Barb.  49;  Vreeland  v.  McClelland,  1  Bradf.  393;  Mowry 
V.  Silber,  2  Id.  183;  Lansing  v.  Russell,  18  Barb.  510;  Coffin  v.  Coffin,  23  N.T.  9. 
And  see  Children's  Aid  Sec.  v.  Loveridge,  70  N.  Y.  387.  In  Sears  v.  Schafer, 
6  N.  Y.  268,  it  is  said  that  in  some  cases  undue  influence  will  be  inferred  from 
the  nature  of  the  transaction,  and  the  exercise  of  occasional  or  habitual  influ- 
ence, citing  several  authorities;  and  in  Tyler  v.  Gardiner,  35  N.  Y.  559,  it  is 
stated,  that  when  the  beneficiary  is  the  active  agent  in  procuring  the  execution, 
by  one  in  extremis,  of  an  instrument  disturbing  dispositions  previously  settled, 
and  where  the  transaction  is  surrounded  by  the  usual  indicia  of  undue  influence. 
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as  a  family  physician,^  or  a  cleygyman,''  or  a  guardian  of  the  testa- 
tor,* or  where  the  testator  was  blind,*  or  was  unable  to  read  or 
write,  and  was  weak  in  body  and  mind,  and  susceptible  of  undue 
influence,"  and  the  will  was  not  in  harmony  with  his  previously 
expressed  intentions,^  the  ordinary  presumption  flowing  from  the 
fact  of  formal  execution  does  not  obtain,  and  the  proponents  must 
give  affirmative  evidence  that  the  testator  knew  its  contents,  and 
that  it  expressed  his  real  intentions ;'  but  any  evidenbe  is  sufficient 


he  is  called  upon  to  show  that  the  inducements  which  confessedly  led  to  the 
change  were  not  unfounded  and  illusory.  In  that  case,  Judge  Poetbr  says:  "  It 
is  no  suflBcient  answer  to  the  presumption  of  undue  influence,  which  results 
from  the  undisputed  facts,  that  the  testatrix  was  aware  of  the  contents  of  the 
instrument  and  assented  to  its  provisions.  This  was  the  precise  purpose  which 
the  undue  influence  was  employed  to  accomplish; "  and  he  quotes,  with  appro- 
hation,  the  language  of  Lord  Eldon  (14  Ves.  399),  as  follows:  "  The  question  is 
not  whether  she  knew  what  she  was  doing,  had  done,  or  proposed  to  do,  but 
how  the  intention  was  produced."  In  Nesbit  v.  Lockman,  34  N.  T.  167,  the 
general  rule  was  laid  down  that  "where  persons  standing  in  a  confidential  rela- 
tion make  bargains  with  or  receive  benefits  from  the  person  for  whom  they  were 
counsel,  attorney,  agent  or  trustee,  the  transaction  is  scmtinized  with  the  ex- 
tremest  vigilance,  and  regarded  with  the  utmost  jealousy.  The  clearest  evidence 
is  required  that  there  was  no  fraud,  influence,  or  mistake;  that  the  transaction 
was  perfectly  understood  by  the  weaker  party,  and  usually  evidence  is  required 
that  a  third  and  disinterested  person  advised  such  party  as  to  his  rights.  The  pre- 
sumption is  against  the  propriety  of  the  transaction,  and  the  onus  of  establishing 
the  gift  or  bargain  to  have  been  fair,  voluntary,  and  well  understood,  rests  upon 
the  party  claiming,  and  this  in  addition  to  the  evidence  to  be  derived  from  the 
execution  of  the  instrument  conveying  or  assigning  the  property; "  but  he  pro- 
ceeds to  review  the  several  authorities,  and  arrives  at  the  conclusion,  "that  while 
a  bargain  between  attorney  and  client,  or  principal  and  agent,  is  viewed  with 
great  jealousy  and  suspicion,  and  its  entire  fairness  must  be  shown  by  the  party 
claiming  the  benefit  of  it,  there  is  no  inexorable  rule  pronouncing  its  illegality." 

'  Crispell  v.  Dubois,  4  Barb.  393. 

'  In  re  "Welsh,  1  Redf.  238;  Marx  v.  McGlynn,  4  Id.  455;  Ingersoll  v.  Phipps, 
4  Id.  99. 

■"  Limburger  v.  Ranch,  3  Abb.  Pr.  N.  S.  379. 

"  Weir  V.  Fitzgerald,  3  Bradf .  43. 

'  Van  Pelt  v.  Van  Pelt,  30  Barb.  134;  RoUwagen  v.  Rollwagen,  63  N.  T.  504. 

«  Lee  V.  Dill,  11  Abb.  Pr.  314;  Mowry  v.  Silber,  3  Bradf.  133. 

■■  Lake  v.  Ranney,  33  Barb.  49;  Delafield  v.  Parish,  35  N.  Y.  9,  and  cases 
above  cited.  See  ante,  p.  109.  The  following  rules  were  laid  down  in  Delafield 
V.  Parish  : 

In  all  cases,  the  party  propounding  the  will  is  bound  to  prove,  to  the  satis- 
faction of  the  court,  that  the  paper  in  question  does  declare  the  will  of  the  de- 
ceased, and  that  the  supposed  testator  was,  at  the  time  of  making  and  publish- 
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for  ttis  purpose  which  shows  that  the  testator  had  full  knowledge 
of  the  contents  of  the  wiU,  and  executed  it  freely,  and  without 
undue  influence,  and  large  latitude  will  be  allowed  in  the  admis- 
sion of  any  such  evidence.^  But  old  age  of  a  testator  is  not  alone 
sufficient  ground  for  presuming  imposition.^    Secrecy  and  contriv- 


ing the  document  propounded  as  his  will,  of  sound  and  disposing  mind  and 
memory.  This  burden  is  not  shifted  during  the  progress  of  the  trial,  and  is  not 
removed  by  proof  of  the  factum  of  the  will,  and  the  testamentary  competency 
by  the  attesting  witnesses,  but  remains  with  the  party  setting  up  the  will.  If, 
upon  a  careful  and  accurate  consideration  of  all  the  evidence  on  both  sides,  the 
conscience  of  the  court  is  not  judicially  satisfied  that  the  paper  in  question  does 
contain  the  last  will  of  the  deceased,  the  court  is  bound  to  pronounce  its  opinion 
that  the  instrument  is  not  entitled  to  probate. 

When  it  is  sought  to  establish  a  posterior  will,  to  overthrow  a  prior  one  made 
by  the  testator  in  health,  and  under  circumstances  of  deliberation  and  care,  and 
which  is  free  from  all  suspicion;  and  when  the  subsequent  will  was  made  in  en- 
feebled health,  and  in  hostility  to  the  provisions  of  the  first  one;  in  such  case  the 
prior  will  is  to  prevail,  unless  he  who  sets  up  the  subsequent  one  can  satisfy  the 
■conscience  of  the  court  of  probate  that  he  has  established  a  will.  And,  also,  the 
prior  will  is  to  prevail,  unless  the  subsequent  one  is  so  proven  to  speak  the  testa- 
tor's intentions  as  to  leave  no  doubt  that  it  does  so  speak  them.  It  is  not  the 
■duty  of  the  court  to  strain  after  probate,  nor  in  any  case  to  grant  it,  where 
^rave  doubts  remain  unremoved,  and  great  difficulties  oppose  themselves  to  so 
doing. 

The  heirs  of  a  deceased  person  can  rest  securely  upon  the  statutes  of  de- 
scents and  distributions ;  and  the  rights  thus  secured  to  them  can  only  be  divested 
iDy  those  claiming  under  a  will  and  in  hostility  to  them,  by  showing  that  the  will 
was  executed  with  the  formalities  required  by  law,  and  by  a  testator  possessing 
a  sound  and  disposing  mind  and  memory. 

The  maxim  qui  se  scripsii  hoeredem,  has  imposed,  by  law,  an  additional  bur- 
den on  those  claiming  to  establish  a  will  under  circumstances  which  call  for  the 
application  of  that  rule,  and  the  court,  in  such  a  case,  justly  requires  proof  of  a 
more  clear  and  satisfactory  character.  Codicils  almost  exclusively  for  the  bene- 
fit of  the  testator's  wife,  which,  although  they  were  not  actually  written  by  her, 
yet  were  drawn  up  at  her  suggestion,  upon  her  procurement,  and  by  counsel  em- 
ployed by  her,  must  be  regarded  as  written  by  herself;  and  this  brings  the  case 
within  the  rule,  that  if  a  party  writes  or  prepares  a  will  under  which  he  takes  a 
benefit,  it  is  a  circumstance  which  ought  generally  to  excite  the  suspicion  of  the 
court,  and  calls  upon  it  to  be  vigilant  and  jealous  in  examining  the  evidence  in 
support  of  the  instrument,  in  favor  of  which  it  ought  not -to  pronounce  unless 
the  suspicion  is  removed,  and  it  is  judicially  satisfied  that  the  paper  propounded 
does  express  the  true  will  of  the  deceased.  And  see  Kinne  v.  Johnson,  60  Barb. 
69;  Wadev.  Holbrook,  2  Eedf.  378;  McLoughlin's  Will,  Id.  504;  Brick  v. 
Brick,  66  N.  Y.  144;  Horn  v.  Pullman,  73  Id.  269;  Demmert  v.  Schnell,  4  Eedf. 
409 ;  Baker's  Will,  2  Id.  179. 
I  '  Lake  v.  Eanney,  mpra;  Delafleld  v.  Parish,  aupra. 

=  Butler  V.  Benson,  1  Barb.  526. 
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ance  may  be  a  badge  of  fraud  in  the  execution  of  a  will  when  they 
indicate  coercion,  persuasion,  etc.,  of  other  persons,  which  influ- 
enced the  testator.  But  when  they  can  be  clearly  traced  to  the 
wishes  of  the  testator  himself,  they  cannot  be  received  as  having 
any  tendency  to  impeach  his  testament.^ 

Mere  inofficiousness  or  injustice  in  the  provisions  of  a  will  does 
not  raise  an  inference  of  unsoundness  of  mind,  or  of  undue  in- 
fluence. Although  the  character  of  the  provisions  of  the  will 
may  be  considered  in  connection  with  the  other  evidence  in  trying 
the  question  of  undue  influence,  it  is  not  in  itself  evidence  of  such 
influence.  However  partial  or  unjust  a  testator  may  seem  to  have 
been  in  his  testamentary  dispositions,  if  the  instrument  propounded 
was  clearly  his  will,  effect  must  be  given  to  it.^ 

"When  it  is  said  that  there  must  be  affirmative  evidence  that  the 
person,  having  the  motive  and  opportunity  to  exercise  undue  influ- 
ence, did  so,  it  is  not  to  be  understood  that  there  must  be  direct 
evidence  of  such  undue  influence.  TJndue  influence  is  not  often 
the  subject  of  direct  proof.  It  can  be  shown  by  all  the  facts  and 
circumstances  surrounding  the  testator,  the  nature  of  the  will,  his 
family  relations,  the  condition  of  his  health  and  his  mind,  depend- 
ence upon,  and  subjection  to  the  control  of,  the  person  supposed  to 
have  wielded  the  influence,  the  opportunity  and  disposition  of  the 
person  to  wield  it,  and  the  acts  and  declaration  of  such  person  at 
the  time  of  execution.' 


ARTICLE  FIFTH. 

CODICILS    AND   INSTEUMENTS     ANNEXED  TO    WILLS. 

Execution  and  effect  of  codicil.'] — A  codicil  is  defined  to  be  a 
supplement  or  an  addition  to  a  will,  for  an  explanation  or  altera- 
tion of  the  former  dispositions  of  the  testator,  and  is  to  be  taken 


>  Coffin  V.  Coffin,  23  N.  Y.  9. 

«  Cudney  v.  Cudney,  68  N.  Y.  148;  La  Bau  v.  Vanderbilt,  3  Redf.  384;  Marx 
V.  McGlynn,  4  Id.  455.     See  ante,  p.  175. 

2  Per  Kapallo,  J.,  Rollwagen  v.  EoUwagen,  63  N.  Y.  504.  See,  also,  Rey- 
nolds V.  Root,  63  Barb.  353;  Forman  v  Smith,  7  Lans.  443;  Marvin  v.  Marvin,  8 
Abb.  Ct.  App.  Dec.  193;  Fagan  v.  Dugan,  2  Redf.  341;  Deas  v.  Wandell,  8 
Supm.  Ot.  (T.  &  C.)  138. 
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aa  a  part  of  the  will,  all  making  but  one  testament.  Except  where 
a  contrary  intent  is  expressed  or  shown,  the  effect  of  the  codicil  is 
to  bring  down  the  date  of  the  will  to  the  date  of  the  codicil,  mak- 
ing the  will  speak  as  of  that  date,  unless  the  effect  of  the  change 
of  date  is  to  alter  the  meaning  of  the  will.'  The  execution  of  a 
codicil  amounts  to  a  republication  of  the  will  to  which  it  refers, 
unless  a  contrary  intention  appears  on  the  face  of  the  paper.'''  A 
codicil,  well  executed,  which  by  its  terms  republishes  a  will  found 
to  be  deficiently  executed,  is  a  good  publication  of  the  will,  and 
corrects  any  informality  in  the  execution  of  the  latter.'  The  effect 
of  a  codicil  to  revoke  a  will  has  been  previously  considered.*  There 
can  be  but  one  last  will,  but  the  testator  may  make  any  number  of 
codicils,  all  being  of  equal  force,  if  not  contradictory.  It  is  not 
necessary  that  the  codicil  should  be  written  on  the  same  sheet  with 
the  will,  nor  that  it  be  aflSxed  to  it  bodily,  but  to  entitle  a  codicil 
to  be  proved  and  so  take  effect  as  a  part  of  the  will,  it  must  be  ex- 
ecuted, published,  and  attested  with  the  same  formalities  as  the 
will  itself .° 

'  Btillwell  T.  Mellersh,  5  Eng.  L.  &  Eq.  R.  185.  See  Brown  v.  Clark,  77  N. 
T.  369,  375.  By  adding  a  codicil,  after  the  Revised  Statutes,  the  testator  repub- 
lishes his  will,  and  subjects  its  construction,  and  the  validity  of  its  trusts  and 
powers,  to  those  statutes  (Salmon  v.  Stuyvesant,  16  Wend.  331 ;  Root  v.  Stuyve- 
sant,  18  Id.  257.     SeeLangdon  v.  Astor,  16  N.  Y.  9). 

*  Van  Cortlandt  v.  Kip,  1  Hill,  590;  Stillwell  v.  Mellersh,  mpra ;  Brown  v. 
Clark,  77  N.  Y.  369;  affi'g  16  Hun,  559.  In  the  last  named  case,  a  single  woman 
made  a  will  and  afterwards  married,  whereby  the  will  was  revoked.  Thereafter 
she  duly  executed  a  codicil  referring  to  and  describing  her  said  will  and  contain- 
ing the  following  clause:  "I  do  hereby  republish,  reaflBrm,  and  adopt  the  afore- 
said instrument  as  my  present  will,  in  like  manner  as  if  so  executed  by  me,  but 
modified  pursuant  to  this  codicil,  which,  in  connection  with  and  amendment  of  my 
said  will,  I  now  publish  and  declare  together  as  constituting  my  last  will  and  tes- 
tament." The  will  was  present  when  the  codicil  was  executed,,  and  the  testa- 
trix, at  the  time,  declared  the  instrument  executed  to  be  a  codicil  to  her  last  vsdll 
and  testament,  and  a  reaffirmation  of  the  latter.  It  was  held  that  the  effect  was 
to  republish  the  will,  which,  with  the  codicil,  constituted  the  testatrix's  last  will 
and,  testament. 

»  Brown  v.  Clark,  77  N.  Y.  369;  Storms'  Will,  3  Redf.  327.    See  ante,  p.  164. 

*  See  p.  191,  ante,  and,  in  addition  to  the  cases  there  cited,  Kane  v.  Astor,  9  N. 
Y.  113;  5  Sandf.  467,  519;  Coster  v.  Coster,  3  Sandf.  Ch.  Ill;  Howland  v.  Union 
Theological  Bern.  5  N.  Y.  193;  rev'g  3  Sandf.  82;  WagstafE  v.  Lowerre,  23  Barb. 
309;  Conover  v.  HofCman,  1  Abb.  Ct.  App.  Dec.  429;  affl'g  1  Bosw.  314. 

'  Back  V.  Dack,  8  Week.  Dig.  104;  19  Hun,  1630.  If  a  paper  purporting  to 
be  a  codicil  to  a  will  is  not  executed  with  the  formalities  required  by  law,  the 
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The  Eevised  Statutes  declare  that  the  term  "  will,"  as  used  in 
the  chapter  relating  to  wills,  testaments,  etc.,  includes  all  codicils 
as  well  as  wills ;  ^  and  a  provision  of  the  present  code  is  to  the 
same  effect.^ 

Where,  on  the  probate  of  a  will,  an  alleged  codicil  is  brought 
in  by  parties  who  are  interested,  but  who  were  not  cited,  the  proper 
course  is  to  direct  them  to  file  an  allegation  propounding  the  cod- 
icil for  proof,  as  a  part  of  the  pending  proceeding.^ 

Revocation  of  codicilP[ — A  codicil  may  be  revoked  to  the 
same  extent,  and  in  the  same  manner,  as  a  wUl,  But  the  destruc- 
tion or  mutilation  of  a  will  is  not  necessarily  a  nevocation  of  a  cod- 
icil, if  the  latter  is  so  independent  of  and  unconnected  with  the 
wiU  that,  under  the  circumstances,  it  solely  expresses  the  testator's 
testamentary  intentions.* 

But  it  is  the  general  rule  that  a  coditSl  is  prima  facie  depend- 
ent on  the  will,  and  that  the  destruction  of  the  will  is  an  implied 
revocation  of  the  codicil. 

Instruments  referred  to  in  will.'] — The  surrogate  can  only 
prove,  as  a  will  or  part  of  a  will,  such  instruments  as  have  been 
made  conformably  to  the  statute.  But  it  is  settled,  by  a  long  line 
of  authorities,  that  any  written  testamentary  document  in  existence 
at  the  execution  of  a  will  may,  by  reference,  be  incorporated  into, 
and  become  a  part  of,  the  will,  provided  the  reference  in  the  wiU 
is  distinct,  and  clearly  identifies,  or  renders  capable  of  identifica- 
tion by  the  aid  of  extrinsic  proof,  the  document  to  which  reference 
is  made.'  StiU,  instruments  so  incorporated  in  a  will  are  not 
proved  or  recorded  with  it.  Whether  such  papers  have  existence 
or  not,  or  whether  the  reference  is  properly  made,  or  the  provis- 


fact  that  the  same  has  been  presented  to  the  surrogate,  with  the  will,  evidence 
received  with  regard  to  it,  and  the  paper  Recorded  by  the  surrogate  in  connection 
with  the  will,  does  not  establish  it  as  a  codicil  (Burhans  v.  Haswell,  43  Barb. 
424). 

1  2  R.  S.  68,  §  71.  '  Co.  Civ.  Proc.  §  2514,  subd.  4. 

»  Carle  v.  Underbill,  3  Bradf.  101.   And  see  Van  Wert  v.  Benedict,  1  Id.  114. 

'  Wms.  on  Ex'rs,  126;  Exp.  Day,  1  Bradf.  476. 

"  Brown  v.  Clark,  77  N.  Y.  369,  377;  affl'g  16  Hun,  559.  As  to  when  a  ref- 
erence in  a  will  to  an  unexecuted  paper  is  insufficient  to  incorporate  it  in  the 
will,  see  Ludlum  v.  Otis,  15  Hun,  410. 
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ions  of  the  will  are  nugatory,  has  no  effect  on  the  question  of  pro- 
bate.* Although  reference  may  be  made  in  a  will  to  another  docu- 
ment already  in  existence,  for  the  purpose  of  description,  there  can 
be  no  valid  disposition  except  in  the  will ;  and  a  will  cannot  re- 
serve the  power  to  give  by  an  instrument  not  executed  as  a  will.^ 

But  a  provision  that  advancement  or  beneficial  provisions  for 
persons  and  purposes  provided  for  in  the  will,  "  if  charged  in  my 
books  of  account,  shall  be  deemed  so  much  on  account  of  the  pro- 
vision in  my  wUl  or  codicils  in  favor  of  such  persons  or  purposes," 
is  valid  ;  and  gifts  actually  made  in  the  testator's  Kf etime,  and  so 
charged,  are  to  be  deemed  advancements.' 

Several  testamentary  instruments  executed  at  the  same  time 
will  be  taken  and  construed  together  as  one  instrument.* 

AETICLE   SIXTH. 

LOST    OE   DESTROYED   WILLS. 

Jurisdiction  of  surrogate.] — Previously  to  18Y0,  surrogates' 
courts  had  not  jurisdiction  to  take  proof  of  lost  or  destroyed  wills, 
the  only  method  of  establishing  such  a  will  being  by  civU  action 
in  a  court  of  record.  In  that  year,  the  surrogate  of  New  York 
county  was  authorized  to  take  proof  of  the  execution  of  such  a 
will  in  the  same  manner  as  the  supreme  court  might  do.'  This 
power  is  now  extended  to  all  surrogates  by  a  section  of  the  code, 
which,  in  form,  specifies  the  cases  in  which  the  surrogate's  court 
may  decree  probate  of  such  a  will.  By  implication,  this  jurisdiction 
is  co-extensive  with  that  of  the  supreme  court,  which  inherits  its  ju- 
risdiction of  such  cases  from  the  former  court  of  chancery.  Under 
the  Eevised  Statutes,  that  jurisdiction  embraced  any  will  of  real 
or  personal  estate,  lost  or  destroyed  by  accident  or  design ;  and  the 
court  had  the  same  power  to  take  proof  of  the  execution  and  va- 


'  Matter  of  Tonnele,  5  N.  T.  Leg.  Obs.  354;  affi'd,  4  N.  T.  140. 
'  Thompson  v.  Qulmby,  2  Bradf .  449.        '  Langdon  v.  Astor,  16  N.  Y.  9. 
"  Howland  v.  Union  Theo.  Sem,  5  N.  Y.  193;  Haven  v.  Haven,  1  Redf.  374; 
Matter  of  Forman,  54  Barb.  274. 
»  L.  1870,  c.  359,  §  8. 
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lidity  of  tlie  will  and  to  establish  it,  as  it  had  to  establish  a  lost 
deed.*  But  this  provision  of  the  statute  has  been  repealed,^  and 
replaced  by  a  provision  of  the  Code  of  Civil  Procedure,  to  the 
effect  that  an  action  to  procure  a  judgment  establishing  a  will 
may  be  maintained  by  any  person  interested  in  the  establishment 
thereof,  where  the  will  has  been  lost  or  destroyed  by  accident  or 
design  before  its  proof  and  record  within  the  State.®  The  princi- 
ple is  estabhshed  that  the  statute  should  be  liberally  construed  in 
furtherance  of  justice  and  for  the  prevention  of  fraud ;  that  the 
fraudulent  destruction  of  a  single  item  or  clause,  or  distinct  por- 
tion or  provision  of  a  wiU,  must  be  considered  the  destruction, — r 
fraudulent  or  by  design, — of  a  will,  if  the  destruction  affects  the 
disposition  of  the  testator's  property  in  any  essential  particular ; 
and,  accordingly,  the  courts  have  power  to  restore  and  establish 
portions  of  a  will  so  destroyed  or  suppressed,  even  though  a  cod- 
icil, alleged  to  have  been  fraudulently  procured,  has  been  admitted 
to  probate  by  a  surrogate's  court.* 

Requisite  proof  .^ — A  lost  or  destroyed  wiU  can  be  admitted  to 
probate  in  a  surrogate's  court  only  in  a  case  where  a  judgment  es- 
tablishing the  will  could  be  rendered  by  the  supreme  court,  as  pre- 
scribed in  the  code.'  The  only  cases  in  which  the  supreme  court 
can  establish  a  lost  or  destroyed  wiU,  are  where  the  will  (1)  was  in 
existence  at  the  time  of  the  testator's  death,  or  (2)  was  fraudulently 
destroyed  in  his  lifetime,  and  (3)  where  its  provisions  are  clearly 
and  distinctly  proved  by  at  least  two  credible  witnesses — a  correct 
copy  or  draft  being  equivalent  to  one  witness.* 

The  legal  existence  of  the  will  at  the  death  of  the  testator  may 
be  proved  by  circumstantial  evidence.  Thus,  where  it  was  proved 
that  the  will,  at  the  time  of  its  execution,  was  placed  by  the  tes- 
tator in  the  hands  of  another  person  as  custodian,  who  testified 
that  he  took  charge  of  it,  and  locked  it  up  in  a  trunk,  and  sup- 
posed it  was  there  at  the  time  of  the  testator's  death,  but,  upon 

'  2  R.  S.  67,  §  63.  As  to  jurisdiction  of  court  of  chancery,  before  the  Re- 
vised Statutes,  see  Bowen  v.  Idley,  6  Paige,  46. 

»  L.  1880,  0.  245.  '  Co.  Oiv.  Proc.  §  1861. 

*Hookv.  Pratt,  8  Hun,  103;  Timon  v.  ClafEy,  45  Barb.  438;  Voorheesv. 
Voorhees,  39  N.  Y.  463;  affi'g  50  Barb.  119.  See  Schultz  v.  Schultz,  85  N.  T. 
656. 

'  Co.  Civ.  Proc.  §  2631.  '  Co.  Civ.  Proc.  §  1865. 
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search  after  his  death,  it  could  not  be  found,  the  evidence  of  its 
legal  existence,  at  the  time  of  the  testator's  death,  was  held  suffi- 
cient under  the  statute.'  If  the  will  was  not,  in  fact,  in  existence 
at  the  death  of  the  testator,  it  is  to  be  inferred,  under  such  circum- 
stances, that  it  was  fraudulently  destroyed  or  lost  during  his  life- 
time, and,  in  that  case  as  well,  it  was  his  last  will  and  testament.' 
But  a  lost  will  not  traced  out  of  testator's  possession,  is  pre- 
sumed to  have  been  revoked  by  him,  by  destruction.* 

Fraudulent  destruction.] — A  vnll  is  "  fraudulently  destroyed," 
within  the  meaning  of  the  statute,  when  it  is  destroyed  by  the  tes- 
tator himself,  in  consequence  of  the  undue  influence  exercised  over 
him,  and  the  misrepresentations  made  to  him  by  a  person  interested 
to  have  the  will  destroyed.  It  is  not  necessary  that  the  will  should 
have  been  destroyed  by  some  one  other  than  the  testator,  or  that  the 
means  by  which  the  testator  was  induced  to  destroy  it  should  have 
amounted  to  force  or  coercion.*  But  in  order  to  avoid  being 
"  fraudulently  destroyed,"  it  is  not  necessary  that  it  should  be  de- 
stroyed in  such  a  manner  as  to  amount  to  a  valid  revocation.^ 

Proof  of  execution  and  contents.] — The  fact  that  the  vnU  is 
lost  or  has  been  destroyed  does  not  affect  the  requisites  to  its  due 
execution.  These  requisites  must  be  proved  as  if  the  will  were 
present.  It  cannot  be  done,  it  is  true,  by  the  same  description  of 
evidence  in  all  respects,  but  some  evidence  sufficient  to  show  a 
compliance  vrith  the  statute,  in  all  its  provisions,  must  be  given.* 
These  facts  are  to  be  proved  in  the  usual  way,  as  other  facts  are 
required  to  be  proved,  to  make  them  evidence  in  a  court  of  jus- 
tice. While  the  statute  prescribes  rules  to  be  observed  in  the  exe- 
cution and  publication  of  wills,  which  it  does  not  prescribe  in 
regard  to  the  execution  and  delivery  of  other  written  instruments, 
the  proof  of  the  several  acts  so  prescribed  is  the  same  as  the  proof 
required  to  establish  any  other  fact.  The  law  lays  down  no  stub- 
bom,  inflexible  rules  in  such  cases,  but  accepts  the  best  evidence 


'  Schultz  V.  Schultz,  35  N.  T.  653.  » Id. 

'  Idley  V.  Bowen,  11  Wend.  227;   affl'g  1  Edw.  148;  Bulkley  v.  Redmond,  3 
Bradf.  281;  Holland  v.  Ferris,  Id.  334;  Clark's  Estate,  1  Tuck.  445. 

*  Voorhees  v.  Voorhees,  39  N.  T.  463;  Matter  of  Porman,  54  Barb.  374. 

'  Timon  v.  Claffy,  45  Barb.  438. 

«  Grant  v.  Grant,  1  Bandf.  Ch.  235,  243;  Voorhees  v.  Voorhees,  39  N.  Y.  468. 
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that  can  be  procured,  adapted  to  tlie  nature  of  human  affairs, 
human  infirmities  and  casualties,  which  tends  with  reasonable 
certainty  to  establish  the  fact  in  controversy.  The  proof  of  a  lost 
or  destroyed  will  proceeds  upon  the  theory  that  it  is  not  in  exist- 
ence and  cannot  be  produced  before  the  surrogate ;  and  therefore 
the  case  is  one  of  secondary  evidence  exclusively.^  Where  the  two 
witnesses  differ  materially  in  their  testimony  as  to  either  the  bene- 
ficiaries or  the  amount  of  bequests,  the  will  cannot  be  admitted 
upon  their  testimony.* 

Issuing  of  letters.] — Where  the  will  is  estabhshed  in  an  action, 
letters  issue  thereupon  from  the  surrogate's  court  having  jurisdic- 
tion, if  so  directed  by  the  judgment.'  The  judgment  must  contain 
a  copy  or  the  substance  of  the  will,  and  must  be  recorded  in  the 
surrogate's  office.  Where  the  proceedings  for  probate  are  taken 
in  a  surrogate's  court,  letters  issue  upon  the  wiU,  when  admitted, 
as  in  other  cases.* 


ARTICLE   SEVENTH. 

NUNC  UP  ATI  V.E    WILLS. 

Who  may  make.'] — In  the  early  history  of  wills,  before  the  statute 
of  frauds,  the  act  of  the  testator  in  disposing  of  his  property  was 
not  attested  by  any  writing,  but  his  will  was  declared  by  him  ver- 
bally, in  the  presence  of  witnesses,  usually  when  he  was  in  his  last 
sickness.  But  for  the  statute  which  declares  the  mode  of  execut- 
ing testamentary  dispositions  of  property,  it  is  not  essential  that  a 
will  should  be  in  writing.^  The  statute  of  this  State  restricts  the 
making  of  unwritten  or  nuncupative  wills  to  sailors  and  soldiers 


'  Everltt  V.  Everitt,  41  Barb.  385;  37  How.  Pr.  600;  Fetherly  v.  "Waggoner,  11 
Wend.  599.  See  Rider  v.  Legg,  51  Barb.  260.  As  to  admissibility  of  declarations 
made  by  the  testator,  see  Grant  v.  Grant,  1  Sandf.  Ch.  335,  343;  Timon  v.  Clafly, 
45  Barb.  438;  41  N.  T.  619. 

"  Sheridan  v.  Houghton,  6  Abb.  N.  Cas.  334.  See  Harris  v.  Harris,  36  N.  Y. 
433;  rev'g  36  Barb.  88;  Grant  v.  Grant,  1  Sandf.  Ch.  235. 

3  See  Co.  Civ.  Proc.  §§  1864, 1865.  *  See  Co.  Civ.  Proc.  §  3636. 

'  For  a  history  of  the  law  of  nuncupative  wills,  the  curious  reader  is  referred 
to  the  opinion  of  Chancellor  Kent,  in  Prince  v.  Hazleton,  30  Johns.  503,  and  of 
Surrogate  Bbadfokd,  in  Exp.  Thompson,  4  Bradf.  154. 
15 
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while  in  actual  service  and  danger.  It  is  provided  by  statute,  that 
no  nuncupative  or  unwritten  will,  bequeathing  personal  estate, 
shall  be  valid,  unless  made  by  a  soldier  while  in  actual  military 
service,  or  by  a  mariner  while  at  sea.''  Besides  the  restriction  thus 
imposed  by  the  statute,  there  is  a  common-law  restriction,  still 
recognized,  that  the  will  must  be  made  when  the  testator  is  in  ex- 
tremis, or  overtaken  by  sudden  and  violent  sickness,  and  has  no 
opportunity  to  make  a  written  will ;  ^  though  it  is  not  necessary 
that  it  should  be  made  in  the  last  sickness.^ 

A  mariner  is  not  "  at  sea,"  even  when  in  the  naval  service, 
during  a  voyage  upon  a  river ;  *  but  a  captain  of  a  coasting  vessel, 
on  a  voyage  and  while  lying  at  anchor  in  an  arm  of  the  sea,  where 
the  tide  ebbs  and  flows,  may  make  a  nuncupative  will.' 

Mode  of  execution  of  will.'] — ^Nuncupative  wiUs  not  being  regu- 
lated by  statute  as  to  their  mode  of  celebration  or  execution,  the  sin- 
gle question  for  the  judgment  of  the  court  is,  whether  the  nuncu- 
pation was  made  by  a  person  entitled  to  that  privilege.  It  is  suffi- 
cient that  the  testator,  in  prospect  of  death,  states  what  disposition 
he  desires  to  make  of  his  property ;  and  it  is  enough  if  he  does 
this  in  answer  to  questions.  No  particular  form  of  language  is 
necessary,  nor  need  he  request  the  persons  present  to  be  witnesses 
that  it  is  his  will ;  nor  need  he  name  an  executor.^  A  letter  writ- 
ten by  a  soldier  in  actual  mihtary  service,  in  anticipation  of  battle 
and  in  view  of  death  therein,  has  been  held  a  valid  nuncupative 
will,  although  the  testator  was  not  killed  till  several  months  there- 
after.' 

Proof  of  will.] — Formerly,  no  particular  number  of  witnesses 
of  the  nuncupation  was  required  to  entitle  such  a  will  to  probate,  if 
the  court  was  satisfied  with  the  proof ;  *  but  now,  before  a  nuncu- 

'  3  B.  S.  60,  §  33.  A  cook  on  board  a  steamship  is  a  "mariner"  (Exp  Thomp- 
son, 4  Bradf .  154). 

^  Prince  v.  Hazleton,  30  Johns.  503.     See  the  American  cases  collected  in  ■ 
notes  to  1  Jarman  on  Wills  (ed.  of  Randolph  &  T.),  338. 

3  Exp.  Thompson,  4  Bradf.  154.  «  o^in's  Estate,  1  Tuck.  44. 

*  Hubbard  v.  Hubbard,  8  N.  Y.  196;  affi'g  13  Barb.  148. 

'  Exp.  Thompson,  4  Bradf.  154;  Hubbard  v.  Hubbard,  8  N.  T.  196. 
'  Botsford  V.  Krake,  1  Abb.  Pr.  N.  S.  113. 

*  Exp.  Thompson,  4  Bradf.  154. 
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pative  will  is  entitled  to  probate,  its  execution  and  tlie  tenor  there- 
of must  be  proved  by  at  least  two  witnesses.* 

Probate  of  will.'] — The  same  mode  of  procedure,  by  petition 
and  citation,  is  to  be  adopted  to  prove  a  nuncupative  will,  as  has 
been  detailed  in  regard  to  the  proof  of  a  written  wiU.  The  citation 
must  state  that  the  will  was  nuncupative ;  ^  and  the  petition  should 
set  forth  the  fact  that  the  decedent  was  either  a  soldier  or  sailor, 
his  rank  or  capacity,  the  extremity  of  his  illness  at  the  time,  and 
the  particular  words  or  language  used,  which  it  is  proposed  to  es- 
tablish as  a  will.  Forms  of  the  petition  and  probate  will  be  found 
in  the  appendix. 


ARTICLE   EIGHTH. 

DECREE   GEAIffTING   OE  EEPUSING   PEOBATE. 

Surrogates  decision  on  prolate.] — The  parties  for  and  against 
the  probate  having  introduced  their  proofs,  and  summed  up  the 
case — the  proponent  being  entitled,  as  having  the  affirmative  of 
the  issue,  to  the  opening  and  closing — the  admission  or  rejection 
of  the  instrument  propounded  then  awaits  the  decision  of  the  sur- 
rogate upon  the  law  and  facts. 

Decree  granting  pr'oiate.] — It  appearing,  to  the  satisfaction  of 
the  court,  that  the  will  was  duly  executed,  and  that  the  testator,  at 
the  time  of  executing  it,  was  in  all  respects  competent  to  make  a  will^ 
and  not  under  restraint,  it  must  be  admitted  to  probate  as  a  will 
valid  to  pass  real  property  or  personal  property,  or  both,  as  the  sur- 
rogate determines,  and  the  petition  and  citation  require ;  and  the 
decree  must  state  whether  the  probate  was  or  was  not  contested.^ 
Where,  in  addition  to  questions  as  to  the  factum  of  the  will,  the 
court  is  called  upon  to  determine  the  true  construction  and  the  legal 
effect  of  the  instrument,  as  he  may  be  required  to  do,  the  decree  ad- 
mitting the  will  to  probate  must  contain  the  decision  determining 
the  true  construction  and  meaning  of  the  instrument.  A  question  has 
been  raised  whether  the  determination  of  both  these  issues  should 


I  Co.  Civ.  Proc.  §  3618.  '  Co.  Civ.  Proc.  §  3616. 

3  Co.  Civ.  Proc.  §  2633. 


228  THE  PBOBATE  OF  WILLS. 

Decree  Granting  Probate. 

"be  by  one  and  the  same  decree,  or  whether  the  court  may,  on  be- 
ing satisfied  of  the  validity  of  the  execution  of  the  will,  or  in  case 
there  is  no  contest  on  that  question,  decree  the  probate,  and  re- 
serve the  question  of  construction  for  further  consideration  and  a 
subsequent  decree.  Notwithstanding  the  possibility  of  an  injury 
to  the  estate,  resulting  from  a  delay  in  the  grant  of  letters  upon  a 
probate  to  which  the  executor,  in  such  a  case,  is  confessedly  enti- 
tled, we  think  it  safer,  if  not  indeed  vital,  that  probate  should  not 
be  granted  until  all  the  issues  raised,  whether  of  validity,  construc- 
tion, or  otherwise,  are  determined.  The  statute  declares,  that  "the 
surrogate  must  determine  the  question  [of  construction,  etc.]  upon 
rendering  a  decree," — that  is,  a  decree  granting  probate.  After  a 
will  is  once  admitted  ta  probate,  the  proceeding  may  be  said  to 
have  come  to  an  end,  and  the  court  to  have  lost  Jurisdiction  to 
proceed  further  in  the  matter.  There  may  be  some  question 
whether,  notwithstanding  the  provision  of  section  2624,  prescrib- 
ing that  the  question  of  construction  is  to  be  determined,  "  unless 
ihe  decree  refuses  to  admit  the  will  to  probate,"  etc. — ^the  unsuc- 
'Cessful  party  may  not  of  right  reqidre  a  decision  of  the  question 
"of  construction,  even  where  probate  is  refused ;  for,  by  section 
:2625,  it  is  provided  that  "  where  the  surrogate  decides  against  the 
sufficiency  of  the  proof,  or  against  the  validity  of  a  will,  or  upon 
the  construction,  validity,  or  legal  effect  of  any  provision  thereof, 
he  must  make  a  decree  accordingly ;  and,  if  required  by  either 
party,  he  must  enter  in  the  minutes  the  grounds  of  his  decision."  ^ 
The  purpose  of  the  requirement,  that  the  surrogate  must,  on  re- 
•  quest,  enter  in  the  minutes  the  grounds  of  his  decision,  seems  to 
be  the  same  as  that  contained  in  section  1022  of  the  Code,  in  refer- 
ence to  a  civil  action,  to  the  effect  that  the  decision  of  the  court, 
upon  the  trial  of  the  whole  issue  of  fact,  must  state  separately  the 
:facts  found  and  the  conclusions  of  law — i,  e.,  to  enable  the  appel- 
late court  to  correct  an  erroneous  conclusion  of  law,  without  the 
necessity  of  examining  and  passing  upon  all  the  facts ;  and  there- 
fore the  ordinary  form  of  a  decision  by  a  single  judge,  on  a  trial 
before  him,  would  probably  furnish  a  convenient  precedent  for 
the  minutes  of  the  surrogate.  It  wiU  be  borne  in  mind,  however, 
that  "  an  appeal  from  a  decree  or  an  order  of  a  surrogate's  court 


'  Co.  Civ.  Proc.  §  2625. 
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brings  up  for  review,  by  eacb  court  to  which  the  appeal  is  carried,, 
each  decision  to  which  an  exception  is  duly  taken  by  the  appel- 
lant." ^ 

Probate  of  part  of  will.'] — ^We  have  already  pointed  out  that 
the  court  may  deny  probate  of  a  particular  clause  of  a  will,  or 
grant  a  limited  probate  of  the  will,  as  it  is  sometimes  termed.. 
This  wiU  be  done  where  it  is  shown  that  a  particular  clause  has 
been  inserted  by  fraud  or  mistake,  without  the  knowledge  of  the 
testator.  It  is  not  necessary  that  the  whole  will  must  stand  or 
fall.'  So  codicils,  which  are  as  much  parts  of  wiUs  as  if  incor- 
porated therein,  and  draw  the  wiU  down  to  their  date,  as  if  then^ 
republished,  may  be  rejected,  leaving  the  wiU  to  stand. 

Effect  of  decree  for  probate,  generally.] — A  vrill  relating  exclu- 
sively to  real  property,  or  exclusively  to  personal  property,  will, 
necessarily  be  proved  in  its  distinctive  character.  Where  a  will 
relates  to  both  kinds  of  property,  it  may  be  proved  as  a  will  of 
either,  or,  at  one  time,  as  a  will  of  both  kinds.  In  any  case,  the 
decree  should  show  in  what  character  it  is  admitted.'  Under  the 
present  code,  the  effect  of  a  decree  admitting  to  probate  a  wiU  of 
personal  property  differs  from  that  of  a  decree  admitting  a  wiU  of 
real  property ;  and  where  a  decree  admits  a  will  in  both  charac- 
ters, its  effect  is  different  as  to  the  two  kinds  of  property.  A  sim- 
ilar rule  prevailed  under  the  Eevised  Statutes.  It  is  proposed  to- 
consider  separately  the  former  and  the  present  rule  as  to  the  effect 
of  each  description  of  decree,  or  of  a  single  decree  in  its  different 
aspects. 

Effect  of  decree,  as  to  personalty.'] — The  Eevised  Statutes  pro- 
vided that  "  the  probate  of  any  will  of  personal  property  taken  by 
a  surrogate  having  jurisdiction,  shall  be  conclusive  evidence  of  the 
validity  of  such  will,  until  such  probate  be  reversed  on  appeal  or 
revoked  by  the  surrogate,  or  the  wiU  be  declared  void  by  a  com- 
petent tribunal."  *    Under  this  provision,  the  evidence  was  con- 


'  Co.  Civ.  Proc.  §  3545.  See,  as  to  the  rule  under  the  former  statutes,  Schenck 
V.  Dart,  33  N.  Y.  430;  CaujoUe  v.  Ferrie,  33  Id.  90;  EoMnson  v.  Eaynor,  38  Id. 
494;  Howland  v.  Taylor,  53  Id.  637. 

2  Burger  v.  Hill,  1  Bradf.  360;  In  re  Welsh,  1  Redf.  338;  Baker's  Will,  3  Redf. 
179;  James  v.  Beasley,  14  Hun,  520.    See  ante,  p.  180. 

3  See  Co.  Civ.  Pi-oc.  §  3633.  *  3  R.  S.  61,  g  29. 
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elusive  upon  everybody,  and  not  merely  upon  parties  to  the  pro- 
bate and  those  claiming  under  them.'  The  validity,  of  which  the 
probate  was  evidence,  had  reference  only  to  the  due  execution  of 
the  will  and  the  freedom  and  competency  of  the  testator ;  because 
these  questions  marked  the  limit  of  the  surrogate's  jurisdiction.* 
The  surrogate's  determination  in  favor  of  the  validity  of  the  will, 
taken  in  this  sense,  was  conclusive  only  where  he  had  jurisdiction. 
It  might  be  attacked  in  all  courts,  either  directly  or  collaterally,  as 
being  void  for  want  of  jurisdiction ;  and  the  surrogate  himself 
might  open  a  decree  if  it  appeared  that  he  had  no  power  to  make 
it ; '  but  this  power  was  to  be  distinguished  from  a  general  power 
to  grant  new  trials.^  The  general  subject  of  jurisdiction  has, 
however,  been  previously  discussed.^  Assuming  tHat  the  probate 
was  regular,  it  could  be  (1)  reviewed  by  an  appeal ;  or  (2)  revoked 
upon  allegations  filed  within  the  year,  but  only  with  respect  to 
personal  property ;  or  (3)  overthrown  in  a  direct  or  collateral  pro- 
ceeding by  an  adjudication  of  invalidity  by  a  competent  tribunal. 
But  a  declaration  that  the  will  was  void,  made  by  such  a  tribunal, 
as  contemplated  by  the  statute,  did  not  reverse  the  probate,  but 
operated  to  supersede  it ;  because  the  declaration  was  based  upon 
the  substantial  illegality  of  the  provisions  of  the  will.'  The  sec- 
tion of  the  Kevised  Statutes  above  quoted,'  was  not  modified  by 
a  subsequent  enactment '  which  made  the  provision  of  those  stat- 
utes, relating  to  reading  in  evidence  wiUs  of  real  property,^  appli- 
cable to  wills  of  personal  property.'" 


'  See  Colton  v.  Ross,  2  Paige,  396;  Bogardua  v.  Clark,  4  Id.  623;  Morrell  v. 
Dickey,  1  Johns.  Ch.  153;  Vanderpoel  v.  Van  Valkenburgh,  6  N.  T.  190;  Camp- 
bell V.  Logan,  2  Bradf.  90;  Bailey  v.  Hilton,  14  Hun,  8.  As  to  powers  of  a 
court  of  equity,  independent  of  statutes,  to  set  aside  a  ■will  or  its  probate,  see 
Broderick's  Will,  21  Wall.  503;  Gaines  v.  New  Orleans,  6  Id.  643;  Gaines  v.  Fu- 
entes,  2  Otto,  10;  De  Bussierrev.  Holladay,  4  Abb.  N.  Cas.  118. 

2  Waters  v.  Cullen,  3  Bradf.  354;  Matter  of  Porman,  54  Barb.  274;  Matter  of 
Gilman,  38  Id.  364;  McLoughlin's  Estate,  1  Tuck.  79;  Hillis  v.  Hillis,  16  Hun, 
76. 

'  Vreedenburgh  v;  Calf,  9  Paige,  138. 

*  People  V.  Justices  of  Chenango,  1  Johns.  Cas.  180. 

'  See  anie,  p.  45,  et  seq. 

'  Bogardus  v.  Clark,  4  Paige,  638 ;  Vanderpoel  v.  Van  Valkenburgh,  6  N.  Y. 
190. 

'  2  E.  8.  61,  §  29.  »  L.  1887,  c.  460,  §  18.  »  3  E.  8.  58,  §  15. 

'»  Vanderpoel  v.  Van  Valkenburgh,  6  N.  T.  190. 
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The  present  code  declares  that  a  decree  admitting  to  probate  a 
will  of  personal  property,  made  by  a  surrogate,  as  prescribed 
therein,  is  conclusive,  as  an  adjudication,  upon  all  the  questions 
determined  by  the  surrogate  pursuant  to  this  article,  until  it  is  re- 
versed upon  appeal,  or  revoked  by  the  surrogate ;  except  that  a 
■determination  upon  the  construction,  validity,  or  effect  of  a  disposi- 
tion of  personal  property,  if  any,  made  by  the  surrogate  upon  the 
probate,  is  conclusive  only  upon  a  party  who  was  duly  cited,  or  a 
person  claiming  from,  through,  or  under  him.^    Under  this  pro- 
vision, it  will  be  observed,  the  effect  of  the  decree  varies  according 
to  its  contents.     Where  it  construes  a  will  in  any  particular,  it  is 
conclusive,  quoad  hoo,  only  upon  parties  duly  cited  to  attend  the 
probate  and  those  claiming  under  them.     As  before,  the  will  may, 
notwithstanding  probate,  be  declared  void,  in  matter  of  substance, 
by  a  competent  tribunal,  although  the  clause  to  that  effect  is  omit- 
ted from  the  Code  of  Civil  Procedure ;  subject,  apparently,  to  the 
limitation  that  where  a  party  duly  cited  or  one  claiming  under 
him  seeks  such  a  declaration,  and  the  point  was  adversely  deter- 
mined by  the  surrogate  upon  the  probajie,  he  can  procure  it  only 
by  an  appeal.     The  term  "probate"  is  not  employed  in  the  Code 
of  Civil  Procedure  in  a  concrete  sense.     Accordingly,  the  section 
iast  cited  prescribes  the  effect  of  the  decree,  and  not  of  the  pro- 
bate.    The  surrogate  now  has  general  power  to  grant  new  trials.^ 

Effect  of  decree,  as  to  realty.'] — In  respect  to  the  effect  of  pro- 
bate of  wiUs  of  real  estate,  the  Revised  Statutes  distinguished  be- 
tween two  classes  of  cases,  viz.:  (1)  where  one  or  more  of  the  sub- 
scribing witnesses  to  the  wiU  were  examined  upon  the  probate ; 
and  (2)  where  it  satisfactorily  appeared  that  all  the  subscribing 
witnesses  were  dead,  insane,  or  non-residents  of  the  State,  and,  ac- 
cordingly, other  proof  than  their  examination  was  received. 

1.  In  the  former  class  of  cases,  besides  providing  that  the  will, 
indorsed  with  the  surrogate's  certificate  of  proof,  might  "be  read 
in  evidence  without  further  proof  thereof,"  ^  the  statute  declared 
that  the  record  of  such  wiU.  in  the  surrogate's  book,  or  an  exem- 
plification thereof,  "  shall  be  received  in  evidence  and  shall  be  as 

>  Co.  Civ.  Proc.  §  2636.  '  Co.  Civ.  Proc.  §2481,  subd.  6. 

»  See  Co.  Civ.  Proc.  §  2639,  for  the  counterpart  of  this  provision. 
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effectual  in  all  cases  as  the  original  wiU  would  be,  if  produced  and 
proved,  and  may  in  like  manner  be  repelled  by  contrary  proof  .^ 

2.  In  the  latter  class  of  cases,  the  will  was  to  be  deposited 
with  the  surrogate,  and  does  not  appear  to  have  been  invested 
with  any  evidentiary  character ;  but  it  was  declared  that  the  record 
of  the  proofs  and  examinations  taken  on  the  probate,  or  the  exem- 
plifications of  such  record,  "  shall  be  received  as  evidence  upon 
any  trial  or  controversy  concerning  the  same  will,  after  it  shall 
have  been  proved,  on  such  trial  or  controversy,  that  the  lands  in 
question  therein  have  been  uninterruptedly  held  under  such  will 
for  the  space  of  twenty  years  before  the  commencement  of  the 
suit  in  which  such  trial  or  controversy  shall  be  had ;  and  shall  be 
of  the  same  force  and  effect  as  if  taken  in  open  court  upon  such 
trial  or  in  such  controversy."  ^  Under  these  provisions,  the  ut-  ' 
most  effect  of  the  probate  was  equivalent  merely  to  that  of  ac- 
knowledging or  proving  the  execution  of  a, deed.  The  evidence 
was  not  conclusive.'  And  where  none  of  the  subscribing  wit- 
nesses were  examined  upon  the  probate,  the  effect  of  the  record,  or 
exemplification  of  the  record  of  the  proofs,  was  still  further  cir- 
cumscribed by  requiring  it  to  be  supplemented  by  proof  of  twenty 
years'  adverse  possession  under  the  will.  This  somewhat  extended 
examination  of  the  rule  under  the  Kevised  Statutes  has  been  made 
because  it  is  believed  that  the  meaning  of  the  portions  of  the 
present  code  upon  the  same  subject  can  be  fully  apprehended,  if 
at  all,  only  by  a  comparison  with  the  statutes  upon  which  they  are 
based. 

It  is  provided  in  the  code,  that  "  a  decree,  admitting  to  probate 
a  wiU  of  real  property,  made  as  prescribed  in  this  article,  estab- 
lishes, presumptively  only,  all  the  matters  determined  by  the  sur- 
rogate, pursuant  to  this  article,  as  against  a  party  who  was  duly 
cited,  or  a  person  claiming  from,  through,  or  under  him ;  or  upon 
the  trial  of  an  action,  or  the  hearing  of  a  special  proceeding,  in 
which  a  controversy  arises  concerning  the  will,  where  it  is  proved 
that  the  real  property  in  question  has  been  uninterruptedly  held,, 
under  the  wiU,  for  at  least  twenty  years  before  the  action  was 
commenced,  or  the  special  proceeding  instituted.    "Where  the  de- 


'  3  R.  S.  58,  §  15.  =2  R.  S.  59,  §  18. 

"  Jackson  v.  Rumsey,  3  Johns.  Cas.  335. 
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cree  is  produced  in  evidenoe,  in  favor  of  or  against  a  person,  or  in 
a  ease  specified  in  this  section,  the  testimony  taken  in  the  special 
proceeding,  wherein  it  was  made,  may  be  read  in  evidence,  with 
the  same  force  and  effect  as  if  it  was  taken  upon  the  trial  of  the 
action,  or  the  hearing  of  the  special  proceeding,  wherein  the  de- 
cree is  so  produced."  *  This  section,  like  the  immediately  preced- 
ing one,  relating  to  a  wiU  of  personalty,^  prescribes  the  effect  of 
the  decree  of  probate,  as  evidence.  It  confirms  the  former  rule, 
in  so  far  as  it  makes  the  decree  presumptive  only.  Its  true  inter- 
pretation appears  to  us  to  be  a  matter  not  entirely  free  from  diffi- 
culty, although  the  revisers'  note  refers  to  it  as  based  on  a  section 
of  the  Kevised  Statutes,'  "  without  material  change."  Inasmuch 
as  the  only  opportunity  to  apply  the  doctrine  of  presumptive  evi- 
dence seems  to  be  in  the  course  of  a  litigation,  we  construe  the 
effect  of  this  provision  to  be — 

First,  to  make  the  surrogate's  decree,  granting  probate  of  a 
will  of  real  property,  presumptive  evidence  of  the  due  execution 
of  the  wiU  and  of  the  freedom  and  competency  of  the  testator, 
in  any  action  or  special  proceeding,  as  follows : 

(a)  As  against  one  who  was  duly  cited  to  attend  the  probate, 
or  a  person  claiming  from,  through  or  under  him ;  at  any  stage  of 
the  proceedings,  and  in  whatever  manner  a  question  may  arise, 
upon  which  the  evidence  is  available  to  his  adversary. 

(h)  As  against  any  other  person  ;  upon  the  formal  trial  or  hear- 
ing, where  such  person  seeks  to  impugn  the  will  in  any  of  the  par- 
ticulars above  specified,  provided  that  his  adversary  can  show 
twenty  years'  adverse  possession  thereunder  ;  and 

Secondly,  to  aUow  the  testimony  taken  upon  the  probate  to  be 
read  in  support  of  the  decree,  in  either  case. 

The  policy  of  the  law  is  measurably  obscure ;  and  its  resem- 
blance to  the  pre-existing  regulations  is  not  striking. 

BevoMng  decree  hy  direct  proceeding."] — Of  course,  the  pro- 
bate of  a  wiU  is  not  conclusive  of  its  validity  in  a  proceeding  in- 
stituted for  the  purpose  of  revoking  or  modifying  the  probate.* 

Under  the  former  statutes,  the  surrogate,  as  we  have  seen. 


>  Co.  Civ.  Proc.  §  2637.  '  Co.  Civ.  Proc.  §  2636.     See  p.  231,  ante. 

'  2  E.  S.  59,  §  18. 

'  Campbell  v.  Logan,  2  Bradf.  90;  Kerr  v.  Kerr,  41  N.  T.  273. 


234:  THE  PROBATE  OF  WILLS. 

Record-Book  of  Wills,  Ac,  kept  by  Surrogate. 

might  open  a  decree  whicli  he  had  no  power  to  make,^  or  which 
was  entered  by  default,  in  consequence  of  a  mistake  or  accident 
depriving  the  applicant  of  a  hearing ;  ^  and  he  might  correct  mis- 
takes, the  result  of  oversight  or  accident.'  The  power  thus  to 
open  a  decree  founded  in  misapprehension  or  mistake,  and  rehear 
the  matter  upon  the  merits,  was  declared  to  be  incident  to  the 
statutory  power  to  take  proofs,  and  hear  and  determine  the  con- 
tention.^ 

On  the  other  hand,  where  all  the  parties  in  interest  were  rep- 
resented at  the  hearing,  and  the  court  had  given  its  final  sentence 
or  decree,  it  had  not  the  general  power  of  opening  and  rehearing 
it  again,  merely  because  it  might  have  erred  either  as  to  the  law  or 
the  facts.'  But  now  the  surrogate,  in  court  or  out  of  court,  has 
power  to  open,  vacate,  modify,  or  set  aside,  or  to  enter,  as  of  a 
former  time,  a  decree  or  order  of  his  court ;  or  to  grant  a  new 
trial  or  a  new  hearing  for  fraud,  newly  discovered  evidence,  cleri- 
cal error,  or  other  sufiBcient  cause.*  And  he  exercises  such  power 
in  a  like  case  and  in  the  same  manner  as  a  court  of  record  of  gen- 
eral jurisdiction.' 


ARTICLE    NINTH. 

EEOOED   OF   WILL,  PEOBATE,    DEOEEE,  AND   OTHEE   TESTAMENTAET 

PAPEES. 

Heoord-hoolc  of  wills,  etc.,  kept  hy  surrogate. 1 — Each  surrogate 
is  required  to  keep  a  record-book  of  wiUs,  in  which  must  be  re- 
corded, at  length,  every  will  required  by  law  to  be  recorded  in  his 
office,  with  the  decree  admitting  it  to  probate,  and  also,  if  the  pro- 
bate is  not  contested,  the  proof  taken  thereupon.*  The  word 
"  will,"  in  this  provision,  must  probably  be  construed  to  include 
exemplified  copies  of  records  of  wiUs  and  other  testamentary  doc- 


'  Vreedenburgh  v.  Calf,  9  Paige,  138.    See  ante,  p.  59. 

'  Pew  V.  Hastings,  1  Barb.  Ch.  453;  Harrison  v.  McMahon,  1  Bradf.  383. 

8  Sipperly  v.  Baucus,  24  N.  T.  46.  *  Dobke  v.  McQaran,  41  Barb.  491. 

'  Brick's  Estate,  15  Abb.  Pr.  13. 

«  Co.  Civ.  Proc.  §  3481,  subd.  6.    See  arvte,  pp.  58,  et  seg. 

'  Co.  Civ.  Proc.  §  2481,  subd.  6.     See  ante,  pp.  58,  et  seq. 

'  Co.  Civ.  Proc.  §  3498,  subd.  1. 


THE  PROBATE  OF  WILLS.  235 

Recording  Will  by  Surrogate  after  Probate. — Certificate  Indorsed  on  Proved  Will. 

uments  ;  for  there  are  such,  as  will  appear,  which  are  "  required 
by  law  to  be  recorded "  in  the  surrogate's  office,  and  the  book 
above  specified  is  the  only  one  of  the  seven  required  to  be  kept 
by  each  surrogate,  which  would  be  appropriate  for  that  purpose.^ 

Recording  will  iy  surrogate  after  prolate.'] — "When. a  will  is 
admitted  to  probate  by  the  surrogate,  as  a  will  valid  to  pass  real 
property  or  personal  property  or  both,  he  is  required  to  record  it 
," accordingly."'  The  decree  recorded  therewith  will  show  in 
what  character  the  will  was  admitted.  The  former  rule  was  that 
where  a  will  was  recorded  as  a  will  of  real  estate  it  was  not  neces- 
sary to  record  it  as  a  will  of  personal  property ;  ^  but  where  it  had 
once  been  proved  in  the  latter  character,  it  might,  on  the  discovery 
of  realty,  be  proved  as  a  will  of  real  estate,  and,  in  that  case,  it 
was  required  to  be  recorded  anew  by  the  surrogate.*  But  this 
distinction  is  abrogated  by  the  present  code,  which  manifestly  re- 
quires a  will  to  be  recorded  each  time  it  is  proved.'  Letters  testa- 
mentary are  recorded  in  a  separate  book.' 

Certificate  indorsed  on  proved  will.] — The  surrogate  is  re^ 
quired  to  "  cause  to  be  indorsed  upon,  or  annexed  to,  the  original 
will  admitted  to  probate,  or  the  exemplified  copy,  or  statement 
of  the  tenor  of  a  will,  which  was  admitted  without  production  of 
an  original  written  will,  a  certificate,  under  his  hand,  or  the  hand 
of  the  clerk  of  his  court,  and  his  seal  of  office,  stating  that  it  has, 
upon  due  proof,  been  admitted  to  probate,  as  a  will  valid  to  pass 
real  or  personal  property,  or  both,  as  the  case  may  be.  The  will, 
or  the  copy  or  statement,  so  authenticated,  the  record  thereof,  or 
an  exemplified  copy  of  the  record,  may  be  read  in  evidence,  as 
proof  of  the  original  will,  or  of  the  contents  or  tenor  thereof, 
without  further  evidence,  and  with  the  effect  specified  in  the  last 
two  sections." "'     It  was  held,  under  the  former  statute,  that  in 


'  See  Co.  Civ.  Proc.  §  3498.  '  Co.  Civ.  Proc.  §  3623. 

'  L.  1837,  c.  460,  §  19.  ■*  Smith's  Estate,  1  Tuck.  108. 

»  Co.  Civ.  Proc.  §  3638.  '  Co.  Civ.  Proc.  §  3498,  subd.  3. 

'  Co.  Civ.  Proc.  §  2629.  The  last  four  words  of  this  section  actually  consti 
tute  a  reference  to  §§  3627  and  2638  of  the  code;  whereas  the  reference  intended 
is  to  §§  2636  and  3627.  The  error  arose  by  the  interpolation  of  §  3628,  after  the 
first  submission  of  the  bill  to  the  legislatvu-e.  Probably  the  mistake,  when  dis- 
covered, will  be  cured  by  an  amendment.  See  Carroll  v.  Carroll,  60  N.  Y.  121, 
125,  for  a  construction  of  the  original  enactment. 


236  THE  PROBATE  OF  WILLS. 

Recording  Wills  Proved  in  other  Courts  of  this  State. 

order  to  make  the  record  or  exemplification  of  the  record  of  the 
will  eyidenee,  it  must  be  accompanied  with  the  proofs  and  exam- 
inations taken  before  the  surrogate,  although  the  latter  are  not 
thereby  made  evidence  in  the  cause  in  which  the  will  was  offered^' 

Recording  wills  proved  in  other  courts  of  this  State.] — A 
transcript  of  [the  record  of]  a  will  of  real  property,  proved  and  re- 
corded in  any  court  of  the  State,  of  competent  jurisdiction,  and 
of  all  the  notices,  process,  and  proofs  relating  to  the  same,  must, 
when  duly  exempKfied,  be  recorded,  upon  the  request  of  any  per- 
son interested  therein,  in  the  surrogate's  court  of  any  county  in. 
which  real  property  of  the  testator  is  situated.' 

Copies  of  record  of  ancient  wills,  as  evidence.] — ^It  is  provided 
that  "  the  exemplification  of  the  record  of  a  will,  proved  before 
the  judge  of  the  former  court  of  probates,  and  recorded  in  his  of- 
fice before  the  first  day  of  January,  in  the  year  1785,  certified 
under  the  seal  of  the  officer  having  custody  of  the  record,  must  be 
admitted  in  evidence  in  any  case,  after  it  has  been  made  to  appear 
that  diligent  and  fruitless  search  has  been  made  for  the  original 
wiU." '  And  "  the  exemplification  of  the  record  of  a  will,  which 
was,  before  the  first  day  of  January,  in  the  year  1830,  admitted  to 
probate,  and  recorded  in  the  office  of  a  surrogate  of  the  State,  or 
proved  before  the  surrogate  or  judge  of  probate,  or  other  officer, 
exercising  the  like  jurisdiction,  of  another  State,  must,  when  cer- 
tified by  the  officer  having  by  law,  when  the  certificate  was  made, 
custody  of  the  record,  be  admitted  in  evidence,  as  if  the  original 
wiU  was  produced  and  proved.  Where  the  exemplification  is 
certified  by  a  surrogate  of  the  State,  it  must  be  so  admitted 
without  the  proofs  and  examinations  taken  upon  the  probate 
thereof ;  and  the  recording  of  the  will  is  evidence  that  it  was  duly 
admitted  to  probate."  ^ 


'  Nichols  V.  Romaine,  3  Abb.  Pr.  133.  And  see  Morris  v.  Keys,  1  Hill,  540; 
Caw  V.  Robertson,  5  N.  T.  135,  133. 

'  Co.  Civ.  Proc.  §  3630.  For  the  mode  of  exemplification,  see  Id.  §§  957,  958. 

'  Co.  Civ.  Proc.  §  3631. 

*  Co.  Civ.  Proc.  §  3633.  The  object  of  the  originals  of  the  foregoing  pro- 
visions, relating  to  wills  which  may  be  termed  ancient,  was  to  make  the  exem- 
plifications in  such  cases  supersede  the  necessity  of  proving  anew  the  execution 
of  the  will  on  producing  the  exemplification  (Ackley  v.  Dygert,  33  Barb.  176). 
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Recording  wills  of  real  properly  hy  register,  etc.] — A  will  re- 
lating exclusively  to  personal  property  is  recorded,  in  general,  only 
in  the  surrogate's  office ;  but,  if  it  relate  to  real  property,  it  may 
also  be  recorded  in  the  office  of  the  county  clerk  or  register  of 
deeds,  in  case  any  of  the  property  is  situated  in  his  county.  The 
code  provides  that  "  a  will  of  real  property,  which  has  been,  at  any 
time,  either  before  or  after  this  chapter  takes  effect,  duly  proved 
in  the  supreme  court,  or  the  court  of  chancery,  or  before  a  surro- 
gate of  the  State  with  the  certificate  of  proof  thereof  annexed 
thereto,  or  indorsed  thereon,  may  be  recorded  in  the  office  of  the 
clerk  or  the  register,  as  the  case  requires,  of  any  county  in  the 
State,  in  the  same  manner  as  a  deed  of  real  property.  Where  the 
will  relates  to  real  property,  the  executor,  or  administrator  with 
the  will  annexed,  must  cause  the  same  to  be  so  recorded,  in 
each  county  where  real  property  of  the  testator  is  situated,  within 
twenty  days  after  letters  are  issued  to  him.  An  exemplification 
of  the  record  of  such  a  will,  from  any  office  where  the  same  has 
been  so  recorded,  either  before  or  after  this  chapter  takes  effect, 
may  be  in  like  manner  recorded  in  the  office  of  the  clerk  or  regis- 
ter of  any  county.  Such  a  record  or  exemplification,  or  an  exem- 
plification of  the  record  thereof,  must  be  received  in  evidence,  as 
if  the  original  will  was  produced  and  proved." '  Upon  recording 
a  will  or  exemplification,  as  above  prescribed,  the  clerk  or  register 
is  required  to  index  it  in  the  same  books,  and  substantially  in  the 
same  manner,  as  if  it  was  a  deed  recorded  in  his  office,  and  he  is 
entitled  to  receive  the  same  fees  therefor,  as  for  recording  a  deed.^ 

Disposition  of  will  after  prolate.] — "Except  where  special 
provision  is  otherwise  made  by  law,  a  written  will,  after  it  has  been 
proved  and  recorded,  must  be  retained  by  the  surrogate  until  the 
expiration  of  one  year  after  it  has  been  recorded,  and,  if  a  petition 
for  the  revocation  of  probate  thereof  is  then  filed,  until  a  decree 
is  made  thereupon.  It  must  then  be  returned,  upon  demand,  to 
the  person  who  delivered  it,  unless  he  is  dead,  or  a  lunatic,  or  has 
removed  from  the  State ;.  in  which  case,  it  may,  in  the  discretion 
of  the  surrogate,  be  delivered  to  any  person  named  therein  as  de- 
visee, or  to  an  heir  or  'assignee  of  a  devisee ;  or,  if  it  relates  only 


Co.  Civ.  Proc.  §  2633.  '  Co.  Civ.  Proc.  §  2634. 
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to  personal  property,  to  the  executor,  or  administrator,  with  the 
will  annexed,  or  to  a  legatee."  ^ 

Recording  will  established  in  action.'] — ^Where  a  will  |ias  been 
established  in  a  civil  action,  as  prescribed  in  the  code,  a  copy  of 
the  substance  of  the  will  is  required  to  be  incorporated  in  the  final 
judgment,  and  a  copy  of  the  judgment,  in  certain  cases,  to  be 
transmitted  to  the  surrogate  having  jurisdiction,  who  must  there- 
upon record  the  same  and  issue  letters  on  the  will,  as  if  it  had 
been  proved  in  his  court.' 

Recording  foreign  wills  of  realty  with  surrogate.] — "  Where 
real  property,  situated  within  the  State,  or  an  interest  therein,  which 
would  descend  to  an  heir,  is  devised  or  made  subject  to  a  power 
of  disposition  by  a  wiU  valid  and  duly  executed  for  that  purpose 
under  the  laws  of  the  State,  of  a  person  who  was,  at  the  time  of 
his  death,  a  resident -elsewhere  within  the  United  States ;  and  the 
win  has  been  finally  admitted  to  probate  by  the  judgment,  decree, 
or  order,  of  a  competent  court  within  the  State  or  territory  where 
the  decedent  so  resided ;  and  is  filed  or  recorded  in  the  proper 
office,  as  prescribed  by  the  laws  of  that  State  or  territory  ;  an  ex- 
emplified copy  of  the  will,  or  of  the  record  thereof,  or  of  the 
judgment,  decree,  or  order,  admitting  the  same  to  probate,  and  of 
the  proofs,  or  of  the  record  thereof,  or  a  certificate  of  the  sub- 
stance of  the  testimony,  if  such  a  certificate  is  on  file  or  recorded, 
or,  if  no  proofs  nor  any  certificate  of  the  substance  thereof  is  on 
file  or  recorded,  a  certificate  of  that  fact,  may  be  recorded  with  the 
surrogate  of  any  county  of  the  State  where  the  real  property  is  sit- 
uated. Such  a  record,  or  an  exemplified  copy  thereof,  is  presump- 
tive evidence  of  the  wiU  and  of  the  execution  thereof,  in  any  action 
or  special  proceeding  relating  to  the  real  property.'"  Where 
an  exemplified  copy  of  a  will,  or  of  proofs,  or  of  the  record 
thereof,  is  recorded  or  otherwise  used,  as  above  provided,  it  must, 
if  the  originals  or  the  records  remain  in  the  court,  be  authenticated 
by  the  seal  of  the  court,  and  the  signature  of  the  clerk,  if  any,  and 
of  the  chief  judge  or  presiding  magistrate  thereof ;  or,  if  they  are 
kept  in  the  custody  of  a  separate  officer,  by  his  official  seal  and  hia 


1  Co.  Civ.  Proc.  §  2635.  «  Co.  Civ.  Proc.  §§  1863,  1864. 

3  Co.  Civ.  Proc.  §  3703. 
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signature.  And  where  a  certificate  of  the  substance  of  the  testi- 
mony is  80  recorded,  it  must  be  made  by  a  judge  of  the  court  and 
attested  by  the  seal  thereof.^  Finally,  a  certificate,  under  the  great 
or  principal  seal  of  the  State  or  territory,  and  the  hand  of  the  sec- 
retary of  state,  or  other  oflBcer  who  has  the  custody  thereof,  must 
be  appended  to  the  exemplification,  or  certificate  of  the  substance 
of  the  testimony,  to  the  effect  that  the  court  is  duly  constituted ; 
that  it  has  jurisdiction,  under  the  laws  of  the  State  or  territory,  to 
make  the  judgment,  decree,  or  order,  as  the  case  requires ;  that  the 
records  or  proofs  exemplified  are  kept,  pursuant  to  those  laws,  by 
that -court,  or  by  the  officer  who  authenticates  the  same ;  that  the 
seals  appended  to  the  exemplifications  or  certificates  are  genuine ; 
and  that  the  officer  making  the  certificate  verily  believes  that  each 
of  the  signatures,  attesting  the  exemplification  or  certificate,  is 
genuine.' 

Recording  foreign  will,  on  granting  ancilla/ry  lette?'s.] — 
"Where  a  surrogate  entertains  an  application  for  the  grant  of  ancil- 
lary letters  upon  the  foreign  probate  of  a  will  of  personalty,  he  is 
required,  upon  the  presentation  of  an  exemplified  copy  of  the 
will,  and  of  the  judgment,  decree,  or  order,  admitting  the  same  to 
probate,  and  also  of  the  foreign  letters,  if  any  have  been  issued, 
to  record  the  will  and  the  foreign  letters  in  the  book  kept  by  him 
for  that  purpose.* 

Filing  nonresident^ s  will  with  secretary  of  state."] — Where  the 
surrogate  admits  to  probate  the  will  of  a  person  who  was  not  a 
resident  of  the  State  at  the  time  of  his  death,  or  grants  original 
or  ancillary  letters  testamentary  upon  such  a  will,  or  original 
or  ancillary  letters  of  administration  upon  the  estate  of  such  a 
person,  he  must,  within  ten  days  thereafter,  transmit  to  the  secre- 
tary of  state,  to  be  filed  in  his  office,  a  certified  copy  of .  the  will 
or  letters.  The  surrogate's  fees  for  making  the  copy,  and  the  ex- 
penses of  transmission,  must  be  audited  by  the  comptroller,  and 
paid  out  of  the  treasury  upon  his  warrant.* 


■  Co.  Civ.  Proc.  §  2704.  '  Co.  Civ.  Proc.  §  3705. 

''  Co.  Civ.  Proc.  §  2695.  *  Co.  Civ.  Proc.  §  2503. 


CHAPTER  VII. 

CONSTEUCTION  AND  INTERPRETATION  OF  WILL8. 

Abt.  1.  Jurisdiction  and  rules  of  interpretation. 
3.  Extrinsic  evidence  in  aid  of  interpretation. 


ARTICLE  FIRST. 

JTJEISDIOTION   AND   RULES    OF   INTEEPEETATION. 

Jurisdiction  of  surrogates'  courts.] — The  exposition  of  wills  is 
a  familiar  brancli  of  equity  jurisprudence.^  Not  possessing  the 
general  jurisdiction  of  a  court  of  equity,  a  surrogate's  court,  in 
this  State,  has  no  authority  to  determine  the  construction  and  ef- 
fect of  a  will,  except  as  it  is  expressly  conferred  by  statute,  or  is 
necessarily  incident  to  some  other  powers,  expressly  conferred. 
No  statute  expressly  confers  upon  surrogates'  courts  any  jurisdic- 
tion of  a  direct,  independent  proceeding  for  the  determination  of 
the  meaning  and  effect  of  a  will.  The  only  statute  on  the  subject 
is  that  already  mentioned,^  which  authorizes  any  interested  party 
to  ask  the  court's  construction  of  a  will,  on  its  being  offered  for 
probate,  thus  making  the  question  of  construction  an  incident  of 
the  probate  proceeding.  The  will  having  once  been  admitted  to 
probate,  the  court  has  not  power  to  entertain  a  new  independent  pro- 
ceeding for  the  construction  of  the  instrument.     But  cases  miust 


'  The  jurisdiction  of  courts  of  equity  to  pass  upon  the  interpretation  of  wills, 
is  incidental  to  that  over  trusts.  But  where  the  will  contains  no  trusts,  a  suit 
will  not  he  entertained  for  the  sole  purpose  of  construction,  nor  where  legal 
rights  only  are  in  controversy.  See  Wager  v.  Wager,  21  Hun,  93 ;  Bailey  v. 
Briggs,  56  N.  T.  407;  Ohipman  v.  Montgomery,  63  Id.  321 ;  Smith  v.  Rockefeller, 
6  Supm.  Ct.  (T.  &  0.)  563;  Meserole  v.  Meserole,  1  Hun,  66.  An  heir  at  law  or 
next  of  kin  claiming  in  hostility  to  a  will,  cannot  maintain  an  action  to  ohtain  a 
construction  thereof  (Ohipman  v.  Montgomery,  supra).  Compare  Meserole  v. 
Meserole,  1  Hun,  66;  Stinde  v.  Ridgeway,  55  How.  Pr.  301;  Marlett  v.  Marlett, 
14  Hun,  813.  Nor  can  a  devisee  (Duncan  v.  Duncan,  4  Abb.  N.  C.  275);  nor  a 
legatee  (Sutherland  v.  Ronald,  11  Hun,  338;  Brundage  v.  Brundage,  65  Barb.' 
397). 

*  See  (mte,  p.  103. 
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frequently  arise,  where  the  court  is  called  upon  to  look  into  the 
will  and  to  determine  questions  of  construction,  as  a  necessary  in- 
cident to  its  general  powers  over  executors  and  testamentary 
trustees,  the  payment  of  legacies,  etc. ;  and  this  power  to  construe 
ought  to  be  as  extensive  as  the  power  to  which  it  is  incident. 
When  the  question  of  construction  is  raised  upon  the  probate  pro- 
ceeding, the  powers  of  the  surrogate  are  expressly  limited  to  wills 
of  personalty  made  within  this  State,  and  by  a  resident '  of  this 
State ;  but  we  see  no  reason  for  holding  that  this  limitation  ex- 
tends to  cases  where  the  question  of  construction  necessarily  arises, 
in  proceedings  affecting  the  administration  of  estates,  either  under 
foreign  wills,  or  wills  of  non-residents.  In  view  of  the  restricted 
powers  of  surrogates'  courts  with  reference  to  real  property,  it  may 
be  stated  generally  that  these  courts  have  no  jurisdiction  either 
direct  or  incidental,  to  determine  the  construction  and  effect  of  de- 
vises, or  other  questions  affecting  real  property.^  Their  sole  power 
over  the  real  estate  of  a  decedent  is  to  direct  its  sale,  mortgage,  or 
lease  for  the  payment  of  debts  and  funeral  expenses.  Even  where 
the  will  directs  the  sale  of  the  real  estate  for  the  payment  of  debts 
and  legacies,  the  court  has  no  power  to  order  a  sale  and  direct  dis- 
tribution of  the  proceeds,  at  least  before  an  accounting.  Hence  it 
has  no  power  to  determine  whether  a  legacy  is  chargeable  upon 
the  real  estate  of  the  testator.  A  decree  to  that  effect  would  be 
mere  irutum  fulmen,  as  the  court  has  no  power  to  enforce  it  by 
directing  a  sale  of  the  land.^  The  fact,  then,  that  the  court  has 
not  power  to  enforce  a  particular  order  or  decree,  is  a  good  reason 
for  concluding  that  it  has  not  power  to  make  such  order  or  de- 
cree. 

From  what  time  the  will  speaks.'] — On  the  general  subject  of 
interpretation,  it  should  be  observed  here  that,  so  far  as  facts  and 


'  Co.  Civ.  Proc.  §  3624.     A  "resident,''  as  used  in  this  section,  must  mean, 
we  think,  a  resident  at  the  time  of  the  testator's  death.  See  Co.  Civ.  Proc.  §  2694. 

"  See  Sevan  v.  Cooper,  73  N.  Y.  313;  Hillis  v.  Hillis,  16  Hun,  76;  Currin  v. 
Fanning,  13  Id.  458;  Marx  v.  McGlynn,  4  Eedf.  485. 

2  Bevan  v.  Cooper,  mpra.  The  decision  in  this  case  was  placed  principally 
upon  the  ground  that  the  act  of  1870,  o.  359,  §  11,  gave  the  surrogate  power  to 
determine  questions  of  construction,  only  in  the  proceeding  for  prohate,  though 
whether  the  court  possessed  jurisdiction  of  such  a  question  in  any  proceeding, 
was  discussed,  with  the  conclusion  stated  in  the  text. 
16 
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1 

circumstances  are  susceptible  of  anticipation  by  the  testator,  so  as 
to  enable  bim  to  place  bimself  in  the  position  in  which  he  will  be  at 
the  time  of  his  death,  relatively  to  his  property  and  his  family,  he  is 
presumed  to  speak  in  his  will  with  reference  to  that  time.'  But 
whenever  a  testator  refers  to  an  actually  existing  state  of  things, 
his  language  will  be  held  to  refer  to  the  date  of  the  will,  not  to 
that  of  his  death.^ 

Testator's  intention  governs  interpretation.] — It  is  obviously 
impossible,  within  the  space  at  command,  even  if  it  were  desirable, 
to  give  more  than  a  bare  statement  of  some  of  the  most  important 
canons  of  interpretation  of  wills,  with  the  cases  in  this  State  which 
illustrate  and  apply  them.  The  fundamental  principle  in  interpret- 
ing and  applying  a  wiU  is  that  the  intention  of  the  testator  must 
govern,  where  it  is  not  inconsistent  with  the  rules  of  law.  The  law 
does  not  require  in  a  will,  as  in  a  deed,  technical  language  to  give 
effect  to  the  intention  of  the  person,  but  leaves  to  every  one  the 
power  to  make  his  own  will,  in  his  own  way,  and  in  his  own  lan- 
guage. A  testator  is  not  supposed  to  be  able  to  express  his  testa- 
mentary intention  in  legal  form  and  language,  and  therefore  a 
more  liberal  construction  is  permitted  in  the  case  of  wills  than  of 
deeds.  Courts  strive,  therefore,  to  discover  and  give  effect  to  the 
intention  of  the  testator,  when  it  is  a  legal  intention.  An  inten- 
tion to  dispose  of  property  in  an  illegal  manner,  or  for  an  illegal 
object,  or  to  a  person  legally  incapable  of  taking,  the  law  wiU  frus- 
trate. And  so  a  testator  will  not  be  permitted  to  override  public 
policy  or  settled  rules  of  law,  by  any  testamentary  act  or  declara- 
tion of  intention. 

Means  of  collecting  intention.] — Where  there  is  an  uncertainty, 
apparent  upon  the  face  of  the  will,  as  to  the  application  of  any 


1  DePeyster  v.  Clendening,  8  Paige,  395;  26  Wend.  21 ;  Doubleday  v.  New- 
ton, 27  Barb.  431.  See  Collin  v.  Collin,  1  Barb.  Ch.  630;  Van  Veghten  v.  Van 
Veghten,  8  Paige,  104;  Lynes  v.  Townsend,  33  N".  Y.  558;  McNaughton  v.  Mc- 
Naughton,  34  Id.  801;  Van  Alstyne  v.  Van  Alstyne,  28  Id.  375;  Egerton  v.  Conk- 
lin,  25  Wend.  234. 

5  Wetmore  v.  Parker,  53  N.  Y.  451.  Wbere  a  devise  is  to  one  who  does  not 
take  by  purchase,  and  could  not  take  by  inheritance,  and  is  of  lands  now  owned 
by  the  testator,  the  word  "now"  will  be  construed,  as  against  the  heirs,  to  refer 
to  the  date  of  the  will,  not  to  the  time  of  the  testator's  death  (Quinn  v.  Harden- 
brook,  54  N.  Y.  88).   See  Livingston  v.  Greene,  53  N.  Y.  118,  and  post,  p.  347  (12). 
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of  its  provisions,  the  court  is  bound  to  discover  the  intention  of 
the  testator,  and  in  so  doing  it  must  proceed  upon  known  princi- 
ples and  established  rules,  not  on  loose  conjectural  interpretations, 
or  by  considering  what  a  man  may  be  imagined  to  do  in  the  testa- 
tor's circumstances.  If  the  words  of  a  will  fail  to  disclose  an  in- 
tention, collateral  or  extrinsic  evidence  is  admissible  to  discover  it ; 
and  an  intention  being  once  discovered,  extrinsic  evidence  is  ad- 
missible to  explawh  it.  In  other  words,  the  question  in  expound- 
ing a  wiU  is  not,  what  the  testator  meant,  as  distinguished  from 
what  his  words  express,  but  simply — what  is  the  meaning  of  his 
words  ?  But  the  rule  is  inflexible  that  guesses  at  the  testator's  in- 
tention will  not  be  indulged  in.  Such  intention  is  to  be  collected 
from  the  words  of  the  will,^  free  of  conjecture,  under  the  guid- 
ance of  precedents  and  rules  of  law,  taking  into  view  the  circum- 
stances under  which  it  was  made.  Where  it  cannot  have  effect  to 
its  full  extent,  it  must  have  effect  as  far  as  possible.^  No  clause  is 
to  be  rejected,  or  interest  intended  to  be  given  sacrificed,  on  the 
ground  of  repugnance,  when  it  is  possible  to  reconcile  the  pro- 
visions supposed  to  be  in  conflict.' 

Obvious  clerical  errors,  patent  upon  the  face  of  the  instrument, 
may  be  corrected.  Thus  "  and "  may  be  read  "  or,"  and  con- 
versely ;  *  "as  "  may  be  read  "  because  " ;  ^  "  reviving  "  may  be  read 
"  surviving  "  ;  ^  and  "  leave  "  may  be  read  "  have." '    But,  gener- 


'  1  R.  S.  748,  §  3.  See  Myers  v.  Eddy,  47  Barb.  263;  Terpening  v.  Skinner, 
30  Id.  873;  Fosdick  v.  Delafield,  3  Eedf.  393;  Underbill  v.  Underbill,  56  N.  Y. 
243;  Bridger  v.  Pierson,  45  Id.  601;  Morris  v.  Ward,  36  Id.  587,  595;  Williams 
V.  Williams,  8  Id.  525;  Quin  v.  Skinner,  49  Barb.  138;  Dupre  v.  Tbompson,  4 
Id.  379;  Tucker  v.  Tucker,  5  Id.  108;  Martin  v.  Ballon,  13  Id.  119;  Eicbards  v. 
Kortbwest  P.  D.  Cburcb,  33  Id.  43;  Ryckman  v.  Gillis,  6  Lans.  79;  Darling  v. 
Rogers,  23  Wend.  489.  See  Draft  of  Civil  Code  (reported  by  Commissioners 
D.  D.  Field  and  Alex.  W.  Bradford  in  1865)  p.  170,  from  wbicb  some  of  tbe 
rules  stated  in  tbe  text  are  taken. 

'  Brown  v.  Lyon,  6  N.  T.  420;  Chrystie  v.  Pbyfe,  19  Id.  348;  Oxley  v.  Lane, 
35  Id.  340;  Savage  v.  Burnbam,  17  Id.  577;  Kane  v.  Oott,  24  Wend.  665. 

»  Taggart  v.  Murray,  53  N.  Y.  383;  Van  Vechten  v.  Keator,  68  Id.  63. 

*  Jackson  v.  Blansban,  6  Johns.  54;  VanVecbten  v.  Pearson,  5  Paige,  513; 
Roosevelt  v.  Tburman,  1  Johns.  Ch.  330;  Grim  v.  Dyar,  3  Duer,  854;  Scott  v. 
Guernsey,  48  N.  Y.  106;  affi'g  60  Barb.  163. 

^  Sharp  v.  Dimmick,  4  Lans.  496. 

«  Pond  V.  Bergh,  10  Paige,  140. 

'  Du  Bois  V.  Ray,  35  N.  Y.  163;  rev'g  7  Bosw.  344. 
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ally,  clerical  errors,  not  thus  apparent,  cannot  be  corrected  by  ex- 
trinsic evidence  that  the  testator  intended  otherwise  than  the 
words  of  the  will  express. 

Punctuation  may  be  resorted  to  when  no  other  means  can  be 
found  of  solving  an  ambiguity,  but  not  in  cases  where  no  real  am- 
biguity exists,  except  what  punctuation  creates  itself.^ 

Canons  of  Interpretation.] — The  following  are  the  rules  gov- 
erning the  construction  of  wills  most  likely  to  be  applied  in  pro- 
ceedings in  the  su]*rogate's  court : 

1.  All  the  parts  of  a  will  are  to  be  construed  in  relation  to 
each  other ,^  and  so  as,  if  possible,  to  form  one  consistent  whole ;  * 
but  where  several  parts  ^  are  absolutely  ^  irreconcilable,  the  latter 
must  prevail ;  unless  the  general  scope  of  the  will  leads  to  a  con- 
trary conclusion.* 

2.  Several  testamentary  instruments,  executed  by  the  same 
testator,  are  to  be  taken  and  construed  together  as  one  instrument.'' 


1  Arcularius  v.  Sweet,  25  Barb.  403;  affi'g  3  Bradf.  64,  114. 

^  Arcularius  v.  Geisenhainer,  3  Bradf.  64,  affi'd  25  Barb.  403 ;  Egerton  v. 
Conklin,  25  Wend.  324,  338;  Covenhoven  v.  Shuler,  3  Paige,  130. 

s  Carter  v.  Hunt,  40  Barb.  391. 

'  Whether  in  the  same  or  different  sentences  (Morrall  v.  Sutton,  1  Phillips, 
587,  547). 

'  Van  Nostrand  v.  Moore,  63  N.  Y.  12;  Van  Vechten  v.  Keator,  63  Id.  53; 
Sweet  V.  Chase,  2  Id.  79;  Covenhoven  v.  Shuler,  2  Paige,  123;  Trustees  of  The- 
ological Sem.  V.  Kellogg,  16  N.  Y.  88;  Norris  v.  Beyea,  13  Id.  384;  Campbell 
V.  Rawdon,  18  Id.  414;  GrifEen  v.  Ford,  1  Bosw.  123;  Bradstreet  v.  Clarke,  12 
Wend.  602.  Compare  Lovett  v.  Kingsland,  35  Id.  617;  affi'g  44  Barb.  560;  Ever- 
itt  V.  Bveritt,  29  N.  Y.  39;  rev'g  29  Barb.  112. 

*  Where  two  clauses  of  a  will  are  so  inconsistent  and  irreconcilable  that  they 
cannot  possibly  stand  together,  the  one  that  is  posterior  in  position  will  be  con- 
sidered as  indicating  a  subsequent  intention,  and  will  prevail,  unless  the  general 
scope  of  the  will  leads  to  a  contrary  conclusion;  and  although  the  latter  clause 
be  invalid,  it  must,  nevertheless,  be  retained,  and  considered  for  the  purpose  of 
ascertaining  the  intentions  of  the  testator,  and  for  this  purpose  it  is  as  effectual, 
and  its  operation  upon  the  preceding  clause  is  the  same,  as  though  no  legal  obsta- 
cle to  its  being  carried  into  execution  existed  (Van  Nostrand  v.  Moore,  53  N. 
Y.  12). 

■>  Howland  v.  Union  Theo.  Sem.  5  N.  Y.  193,  314;  Haven  v.  Haven,  1  Redf. 
374.  A  vrill  and  codicil  are  to  be  taken  in  their  several  parts,  and  read  and  con- 
strued together  as  one  instrument  (Lynch  v.  Pendergast,  67  Barb.  501).  But 
no  strained  or  unnatural  construction  should  be  put  upon  the  codicil  to  conform 
the  disposition  made  by  it  to  the  intent  manifested  in  the  provision  of  the  will 
which  it  annuls;  the  intent  must  be  sought  for  in  the  new  disposition  (Pier- 
pont  V.  Patrick,  53  N.  Y.  591). 
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3.  A  clear  and  distinct  devise  or  bequest  cannot  be  afEected 
by  any  reasons  assigned  therefor/  or  by  any  other  words  not 
equally  clear  and  distinct,''  or  by  inference  or  argument  from  other 
parts  of  the  will,'  or  by  an  inaccurate  recital  of  or  reference  to  its 
contents  in  another  part  of  the  will.^ 

4.  Where  the  meaning  of  any  part  of  a  will  is  doubtful  or 
ambiguous,  it  may  be  explained  by  any  reference  thereto,  or  re- 
cital thereof,  in  another  part  of  the  will.^ 

5.  The  words  of  a  will  are  to  be  taken  in  their  ordinary  and 
grammatical  sense,  unless  a  clear  intention  to  use  them  in  another 
eense  ^  can  be  collected,  and  that  other  can  be  ascertained.' 

6.  The  words  of  a  will  are  to  receive  an  interpretation  which 
will  give  to  every  expression  some  effect,  rather  than  one  which 
will  render  any  of  the  expressions  inoperative.' 

7.  Of  two  modes  of  interpreting  a  will,  that  is  to  be  preferred 
which  will  prevent  either  a  total  or  a  partial  intestacy.' 

8.  Where  there  are  two  equally  probable  interpretations  of 
the  language  of  a  will,  that  one  is  to  be  adopted  which  prefers  the 
kin  of  the  testator  to  strangers.^" 


'  Cole  V.  Wade,  16  Ves.  27.     See  Thompson  v.  Wliitlock,  5  Jur.  (N.  S.)  991. 

2  Thornhill  v.  Hall,  3  CI.  &  F.  32;  Barclay  v.  Maskelyne,  H.  R.  V.  Johns. 
136.  This  rule  applies  equally  to  prior  (Greenwood  v.  SutclifEe,  14  C.  B.  336) 
and  to  subsequent  words  (Ajcularius  v.  Geisenhainer,  3  Bradf.  75;  afB'd  35  Barb. 
403;  Kiver  v.  Oldfleld,  4  Be  Gex  &  J.  80;  BorreU  v.  Haigh,  2  Jur.  239). 

3  Campbell  v.  Harding,  3  Russ.  &  M.  409;  Jennings  v.  Newman,  10  Sim.  333. 
*  Hillersdon  v.  Lowe,  3  Hare,  355,  372;  Mortimer  v.  Hartley,  3  De  Gex  & 

Sm.  332.  Where  the  meaning  of  the  testator  is  apparent  from  the  language  of 
a  will,  the  plain  import  of  the  language  cannot  be  departed  from,  though  it  re- 
sult in  rendering  the  will  invalid  (Van  Nostrand  v.  Moore,  53  N.  Y.  13). 

°  Hoppock  v.  Tucker,  59  N.  Y.  302;  Taggart  v.  Murray,  53  Id.  333;  Kiah  v. 
Grenier,  56  Id.  330.  See  Hyatt  v.  Pugsley,  33  Barb.  385;  Marsh  v.  Hague,  1 
Edw.  174. 

«  Hone  V.  Van  Schaick,  3  N.  Y.  538;  Lytle  v.  Beveridge,  58  Id.  593;  Cromer 
V.  Pinckney,  3  Barb.  Oh.  466;  Bullock  v.  Downes,  9  H.  of  L.  Cas.  34. 

'  De  Nottebeck  V.  Astor,  13  N.  Y.  98;  affl'g  16  Barb.  413 ;  Bradhurst  v.  Brad- 
hurst,  1  Paige,  331 ;  Covenhoven  v.  Shuler,  3  Id.  133 ;  Rathbone  v.  Dyckman,  3 
Id.  9  ;  Crosby  v.  Wendell,  6  Id.  548;  Staats  v.  Staats,  11  Johns.  337. 

8  GrifCen  v.  Ford,  1  Bosw.  133, 140;  Mason  v.  Jones,  2  Barb.  329;  Butler  v. 
Butler,  3  Barb.  Ch.  304;  Pond  v.  Bergh,  10  Paige,  140;  Chrystie  v.  Phyfe,  19  N. 
Y.  348;  Dubois  v.  Ray,  35  Id.  162;  rev'g  7  Bosw.  244;  Post  v.  Hover,  33  Id.  593; 
Bates  V.  Hillman,  43  Barb.  645. 

9  Vernon  v.  Vernon,  53  N.  Y.  351. 

">  Quinn  v.  Hardenbrook,  54  N.  Y.  83. 
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9.  Technical  words  are  not  necessary  to  give  effect  to  any 
species  of  disposition  by  a  will ; '  but,  where  used  in  a  wiU,  they 
are  to  be  taken  in  their  technical  sense,'  unless  the  context  clearly* 
indicates  a  contrary  intention.* 

10.  A  devise  or  bequest  of  "  aU  the  testator's  real  or  personal 
property,"  in  express  terms,  or  in  any  other  terms  denoting  his  in- 
tent to  dispose  of  all  his  real  or  personal  property  (except  of  the 
residue),  passes  all  the  real  or  personal  property  which  he  was  en- 
titled to  dispose  of  by  wiU  at  the  time  of  his  death.^ 

11.  A  testamentary  disposition  to  "  heirs,"  "  relations,"  "  nearest 
relations,"  "representatives,"  " legal  representatives,"  or  "personal 
representatives,"  or  "family,"  "issue,"  "  descendants,"  "  nearest "  or 
"  next  of  kin,"  of  any  person,  without  other  words  of  qualification, 
and  when  the  terms  are  used  as  words  of  donation,  and  not  of 
limitation,  vests  the  property  in  those  who  would  be  entitled  to 
succeed  to  the  property  of  such  person.  These  terms  are  to  be 
considered  used  as  words  of  donation,  and  not  of  limitation,  when 
the  property  is  given  to  the  person  so  designated  directly,  and 
not  as  a  qualification  of  an  estate  given  to  the  ancestor  of  such 
person.* 

'  Jackson  v.  Luquere,  5  Cow.  228;  Parks  v.  Parks,  9  Paige,  117. 

»  Moore  v.  Lyons,  25  "Wend.  154, 155;  Camptell  v.  Eawdon,  18  N.  T.  417; 
Brown  v.  Lyon,  6  N.  Y.  419;  Jackson  v.  Luquere,  5  Cow.  328;  Jenkins  v. 
Hughes,  8  H.  of  L.  Cas.  571;  Doe  v.  Perratt,  6  Man.  &  Gi.  335,  343,  350.  ; 

2  Doe  v.  Gallinl,  5  B.  &Ad.  631;  3  Ad.  &E1.  340;  Jesson  v.  Wright,  3  Bligh, 
57. 

■■  Corrigan  v.  Kieman,  1  Bradf.  208;  Sherwood  v.  Sherwood,  3  Id.  230;  De 
Kay  V.  Irving,  5  Den.  646 ;  Parks  v.  Parks,  9  Paige,  107. 

'  2  B.  S.  57,  §  5.  See  McNaughton  v.  McNaughton,  41  Barb.  50.  The  term 
"heirs,"  or  other  words  of  inheritance,  are  not  requisite  to  devise  a  fee,  and  a 
devise  of  real  property  passes  aU  the  estate  of  the  testator,  unless  otherwise  lim- 
ited (1  R.  S.  748,  §  1).  Real  or  personal  property,  embraced  in  a  power  to  devise, 
passes  by  a  will  purporting  to  devise  "all  the  real  or  personal. property"  of  the 
testator  (Id.  737,  §  16.  See  Van  Wert  v.  Benedict,  1  Bradf.  114).  As  to  the 
effect  of  a  devise  of  the  residue  of  the  testator's.estate,  see  Van  Cortlandt  v.  Kip, 
1  Hill,  596;  7  Id.  352;  and  Tucker  v.  Tucker,  5  N.  Y.  408. 

'  As  to  "next  of  kin,"  "heirs,"  "issue,"  etc.,  see  Keteltas  v.  Keteltas,  7Z 
N.  Y.  313 ;  Luce  v.  Duoham,  69  Id.  36;  Smith  v.  Scholtz,  68  Id.  42;  Ludlum  v. 
Otis,  15  Hun,  410;  Pinckney  v.  Pinckney,  1  Bradf.  269.  Compare  Bundy  v. 
Bundy,  38  N.  Y.  410;  affl'g  47  Barb.  135;  Heard  v.  Horton,  1  Den.  165;  Kiah 
V.  Grenier,  56  N.  Y.  330;  affi'g  1  Supm.  Ct.  (T.  &  C.)  388;  Cushman  v.  Horton, 
59  N.  Y.  149;  rev'g  1  Hun,  601. 
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12.  Words  in  a  will  referring  to  death^  or  survivorship,' 
simply,  relate  to  the  time  of  the  testator's  death,  unless  possession 
is  actually  postponed,  when  they  must  be  referred  to  the  time  of 
possession. 

13.  A  testamentary  disposition  to  a  class  includes  every  per- 
son answering  the  description  at  the  testator's  death ;  ^  but  when 
the  possession  is  postponed  to  a  future  period,  it  includes  also  all 
persons  coming  within  the  description  before  the  time  to  which 
possession  is  postponed.* 

14.  When  a  will  directs  °  the  conversion  of  real  property  into 


'  Adams  v.  Beekman,  1  Paige,  631 ;  Ive  v.  King,  16  Beav.  41 ;  Howard  v. 
Howard,  21  Beav.  550 ;  Sclienck  v.  Agnew,  4  Kay  &  J.  405. 

2  Young  V.  Eobertson,  4  Macq.  319,  830;  Young  v.  Davies,  9  Jur.  (N.  S.)  399. 
The  contrary  was  held  as  to  real  property  in  Moore  v.  Lyons  (25  "Wend.  119),  on 
the  supposed  English  rule;  but  that  rule  does  not  exist  (Taaffe  v.  Conner,  10  H. 
of  L.  Cas.  77 ;  22  Beav.  271).  It  makes  no  difference  that  there  is  a  postpone- 
ment without  any  preceding  life  interest  (Hodgeson  v.  Micklethwaite,  2  Drewry, 
294).  This  rule  is  not  now  law  where  the  life  tenant  dies  before  the  testator 
(Spurrell  v.  Spurrell,  11  Hare,  154). 

.'  Tucker  v.  Bishop,  16  N.  Y.  403 ;  Campbell  v.  Rawdon,  18  Id.  415 ;  rev'g  19 
Barb.  494.  Persons  who  die  before  the  testator  are  not  included  (Stires  v.  Van 
Rensselaer,  2  Bradf.  172;  CampbeU  v.  Rawdon,  18  N.  Y.  414,  415).  See  Hop- 
kins V.  Hopkins,  1  Him,  352;  Morton  v.  Morton,  8  Barb.  18;  Jenkins  v.  Freyer, 
4  Paige,  47;  Lawrence  v.  Hebbard,  1  Bradf.  252. 

*  Teed  v.  Mortin,  60  N.  Y.  502  ;  Kilpatrick  v.  Johnson,  15  Id.  833;  Tucker  v. 
Bishop,  16  Id.  403;  Johnson  v.  Valentine,  4  Sandf.  36.  Compare  Doubleday  v. 
Newton,  37  Barb.  444 ;  Hoppock  v.  Tucker,  59  N.  Y.  303.  There  are  very  nu- 
merous cases  where  the  words  "children,"  "nephews,"  "nieces,"  and  other 
descriptive  terms  of  classes  or  relations  have  been  subjects  of  judicial  construc- 
tion. The  general  principle  is,  that  these  words  are  to  be  taken  in  their  primary 
and  simple  signification  where  that  can  be  done.  The  intention  of  the  testator 
will  prevail,  however;  and  where,  from  the  construction  of  the  whole  will,  it  can 
be  made  to  appear  that  the  testator  meant  by  "children"  to  include  children  and 
the  Issue  of  such  children  as  were  deceased,  that  construction  will  be  adopted. 
Thus,  grandchildren  and  great-grandchildren  will  take  under  a  bequest  to  chil- 
dren, whenever  that  is  necessary,  in  order  to  give  effect  to  the  words  of  the  wiU, 
or  that  appears  to  have  been  the  evident  intention  of  the  testator  (Marsh  v. 
Hague,  1  Edw.  Ch.  174;  Hone  v.  Van  Schaick,  8  N.  Y.  538.  Compare  Mowatt  v. 
Carow,  7  Paige,  338 ;  Cromer  v.  Pinckney,  3  Barb.  Ch.  466).  Illegitimate  chil- 
dren, unless  there  are  no  legitimate  children,  will  not  be  Included  in  the  term 
children,  unless  a  different  intention  is  apparent  (Gardner  v.  Heyer,  2  Paige,  11 ; 
Collins  V.  Hoxie,  9  Id.  81).  A  gift  to  brothers  and  sisters,  or  to  the  children  of 
brothers  and  sisters,  includes  brothers  and  sisters  of  the  half  blood,  as  well  as 
those  of  the  whole  blood. 

'  Forsyth  v.  Rathbone,  34  Barb.  405 ;  Fowler  v.  Depau,  36  Id.  239;  Harris  v. 
Clark,  7  N.  Y.  260 ;  Phelps  v.  Pond,  33  Id.  76. 
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money,  such  property  and  all  its  proceeds  must  be  deemed  per- 
sonal property,^  from  the  time  of  the  testator's  death.' 

15.  A  child  conceived  before,  but  not  born  until  after,  a  tes- 
tator's death,  or  any  other  period  when  a  disposition  to  a  class  vests 
in  right  or  in  possession,  takes,  if  answering  to  the  description  of 
the  class.' 

16.  When,  applying  a  will,  it  is  found  that  there  is  an  imper- 
fect description,  or  that  no  person  or  property  exactly  answers  the 
description,  mistakes  and  omissioiis  must  be  corrected,  if  the  error 
appears  from  the  context  of  the  will  or  from  competent  extrinsic 
evidence.* 


ARTICLE   SECOND. 

EXTEINSIC    EVIDENCE   IN   ADD   OF   INTEEPEETATION. 

The  general  rule.] — Cases  must  occur  where  the  intention  can- 
not be  discovered  or  explained  by  the  words  of  the  will  itseK,  and 
resort  must  be  had  to  extrinsic  evidence.  The  testator's  intention, 
as  an  independent  fact,  cannot  be  proved  by  such  evidence ;  ^  but 
evidence  of  the  meaning  of  the  words  used  by  the  testator,  being 
ancillary  to  the  right  understanding  of  them,  is  allowable.  The 
essence  of  the  rule  excluding  extrinsic  oral  proof,  in  fixing  the 
true  force  and  meaning  of  a  will,  is  simply  this,  "that  the  language 


"'  Meakings  v.  Cromwell,  5  Id.  136 ;  King  v.  WoodhuU,  3  Edw.  79 ;  Bramhall 
V.  Ferris,  14  N.  Y.  46;  Johnson  v.  Bennett,  39  Barb.  353. 

*  Kane  v.  Grott,  34  Wend.  669;  Graham  v.  Livingston,  7  Hun,  11.  But  com- 
pare Shumway  v.  Harmon,  6  Supm.  Ct.  (T.  &  C.)  636.  For  the  distinction  be- 
tween the  effect  of  a  sale  under  the  provisions  of  a  will  and  a  sale  had  under  a 
decree  in  partition,  see  Matter  of  Thomas,  1  Hun,  473. 

'  Jenkins  v.  Freyer,  4  Paige,  53 ;  Morton  v.  Morton,  8  Barb.  18.  Compare 
Lawrence  v.  Hebbard,  1  Bradf.  353;  Phelps  v.  Phelps,  38  Barb.  131 ;  Stires  v. 
Van  Rensselaer,  3  Bradf.  173. 

^  Roman  Cath.  Asylum  v.  Emmons,  3  Bradf.  144;  Smith  v.  Wyckoff,  3  Sandf. 
Ch.  83,  88;  ConoUy  v.  Pardon,  1  Paige,  391;  Smith  v.  Smith,  4  Id.  370;  Wight- 
man  V.  Stoddard,  3  Bradf.  405 ;  Hart  v.  Marks,  4  Id.  161 ;  Kalbfleisch  v.  Kalb- 
fleisch,  67  N.  T.  854.  And  see  cases,  infra.  The  foregoing  sixteen  rules  are 
taken,  with  slight  modifications,  from  the  Draft  of  Civil  Code  of  1865. 

*  Magee  v.  Magee,  67  Barb.  487;  Phillips  v.  McCombs,  53  N.  Y.  494;  Stevens 
V.  Stevens,  3  Eedf .  365. 
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used  must  define  the  import  of  the  instrument,  without  the  ad- 
mission of  any  extrinsic  evidence  of  the  intention  of  the  testator 
in  the  use  of  such  terms  as  his  will  is  expressed  in,  except  in  the 
single  case  of  there  being  two  objects  or  persons  to  whom  the  lan- 
guage of  the  wiU  applies  with  legal  eertainti/,  so  that  either  might 
be  justly  regarded  as  coming  within  the  terms  of  the  instrument, 
if  it  were  not  for  the  other.  This  is  what  is  more  commonly 
called  a  latent  ambiguity,  but  which  Lord  Bacon  called  an  equivo- 
cation ;  i.e.,  where  the  terms  of  the  will  applied  with  equal 
strictness  to  more  than  one  subject  or  object.  And  in  every  case 
of  patent  ambiguity,  as  well  as  those  of  latent  ambiguity,  with 
the  exception  of  cases  of  equivocation  before  stated,  direct  evi- 
dence of  intention  must  be  rejected ;  but  all  other  evidence,  out- 
side of  the  instrument,  which  will  enable  the  court  to  understand 
in  what  sense  the  testator  used  the  language  found  in  his  will, 
must  be  received  and  acted  upon,  whenever  the  court  can  thereby 
see  what  was  the  testator's  intention  in  the  use  of  the  language 
found  in  his  wiU  ;  and,  in  this  respect,  there  is  no  difference  be- 
tween patent  and  latent  ambiguity,  as  to  their  being  removable  by 
extrinsic  evidence,  vrith  the  single  exception  of  equivocation  be- 
fore stated.  Whether,  therefore,  the  will  appears  ambiguous  or 
uncertain  in  regard  to  its  import,  upon  its  face,  or  such  ambiguity 
or  uncertainty  arise  out  of  the  extrinsic  evidence,  there  is  no  ob- 
stacle to  receiving  any  kind  of  extrinsic  evidence  to  remove  it, 
with  the  single  exception  that  the  court  cannot  receive  direct  or 
even  circumstantial  evidence  of  the  'sense  in  which  the  testator 
understood  the  language  of  his  will.  But  in  either  case  of  ambi- 
guities, patent  and  latent,  or  more  properly  uncertainties,  in  regard 
to  the  application  of  the  language  to  external  facts,  it  is  competent 
to  receive  evidence  of  all  the  surrounding  circumstances,  so  as  to 
place  the  court,  as  far  as  possible,  in  the  position  of  the  testator  at 
the  time  he  used  such  language."  ^ 

The  purposes  for  which  extrinsic  evidence  may  be  received 
have  been  stated  to  be,  to  aid  in  reading,  testing,  applying  and 
executing  the  testamentary  declaration  of  intention.^ 


'  Redf.  Am.  Cas.  on  Wills,  p.  600. 

'  Abb.  Trial  Ev.  139.  The  general  rule  is  stated  by  Wharton  (2  Whart.  Ev. 
§  993)  to  be  this:  "With  two  exceptions,  evidence  of  the  testator's  intentions  is 
inadmissible  in  explanation  of  a  will.     These  exceptions  are  as  follows :  (1)  What 
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Reading  the  Will. 

Reading  the  will.'] — As  an  aid  to  the  correct  reading  of  the 
will,  the  instrument,  if  written  in  a  foreign  language,  or  in  short- 


is  said  at  the  time  of  the  execution  and  attestation  is  admissible  as  a  part  of  the 
res  gestm,  though  not  to  contradict  the  will.  (2)  When  it  is  doubtful  as  to  which 
of  two  or  more  extrinsic  objects  a  provision,  in  itself  unambiguous,  is  applica- 
ble, then  evidence  of  the  testator's  declarations  of  intention  is  admissible ;  not 
indeed  to  interpret  the  will,  for  this  is  on  its  face  unambiguous,  but  to  interpret 
the  extrinsic  objects." 

The  following  are  the  seven  propositions  applicable  to  the  exposition  of  wills, 
as  laid  down  in  Wigram  on  Extrinsic  Evidence,  etc. : 

"Proposition  I.  A  testator  is  always  presumed  to  use  the  words  in  which  he 
expresses  himself,  according  to  their  strict  and  primary  acceptation,  unless  from 
the  context  of  the  will  it  appears  that  he  used  them  in  a  difEerent  sense,  in  which 
case  the  sense  in  which  he  thus  appears  to  have  used  them  will  be  the  sense  in 
which  they  are  to  be  construed. 

"II.  "Where  there  is  nothing  in  the  context  of  a  will  from  which  it  is  appar- 
ent that  a  testator  has  used  the  words  in  which  he  has  expressed  himself  in  any 
other  than  their  strict  and  primary  sense,  and  where  his  words  so  interpreted  are 
sensible  mth  reference  to  extrindc  evrcumMa/nces,  it  is  an  inflexible  rule  of  construc- 
tion that  the  words  of  the  will  shall  be  interpreted  in  their  strict  and  primary 
sense,  and  in  no  other,  although  they  may  be  capable  of  some  popular  or  sec- 
ondary interpretation,  and  although  the  most  conclusive  evidence  of  intention  to 
use  them  in  such  popular  and  secondary  sense  be  tendered. 

"  III.  Where  there  is  nothing  in  the  context  of  a  will  from  which  it  is  appar- 
ent that  a  testator  has  used  the  words  in  which  he  has  expressed  himself  in  any 
other  than  their  strict  and  primary  sense,  but  his  words  so  interpreted  are  insen- 
sible with  reference  to  extrinsic  circumstances,  a  court  of  law  may  look  into  the  ex- 
trinsic circumstances  of  the  case  to  see  whether  the  meaning  of  the  words  be 
sensible  in  any  popular  or  secondary  sense,  of  which,  with  reference  to  these 
circumstances,  they  are  capable. 

"IV.  Where  the  characters  in  which  a  will  is  written  are  difficult  to  be  de- 
ciphered, or  the  language  of  the  wUl  is  not  understood  by  the  court,  the  evidence 
of  persons  skilled  in  deciphering  writing,  or  who  understand  the  language  in 
which  the  will  is  written,  is  inadmissible  to  declare  what  the  characters  are,  or 
to  inform  the  court  of  the  proper  meaning  of  the  words. 

"  V.  For  the  purpose  of  determining  the  object  of  a  testator's  bounty,  or  the 
subject  of  disposition,  or  the  quantity  of  interest  intended  to  be  given  by  his 
will,  a  court  may  inquire  into  every  material  fact  relating  to  the  person  who 
claims  to  be  interested  under  the  will,  and  to  the  property  which  is  claimed  as 
the  subject  of  disposition,  and  to  the  circumstances  of  the  testator,  and  of  his 
family  and  affairs,  for  the  purpose  of  enabling  the  court  to  identify  the  person 
or  thing  intended  by  the  testator,  or  to  determine  the  quantity  of  interest  he  has 
given  by  his  will.  The  same  (it  is  conceived)  is  true  of  every  other  disputed 
point  respecting  which  it  can  be  shown  that  a  knowledge  of  extrinsic  facts  can, 
in  any  way,  be  made  auxiliary  to  the  right  interpretation  of  a  testator's  words. 

"  VL  Where  the  words  of  a  will,  aided  by  evidence  of  the  material  facts  of 
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hand  or  cipher,  may  be  translated  by  a  competent  witness.  Where 
the  testator  uses  terms  peculiar  to  his  trade  or  calling,  or  which  he 
habitually  used  in  a  peculiar  sense,  or  according  to  local  usage, 
they  may  be  defined  by  competent  evidence.^  The  testator's  ha- 
bitual use  of  nicknames,  soubriquets,  or  any  designation  to  distin- 
guish persons  or  things  may  be  shown.  But  the  meaning  of  tech- 
nical legal  terms  cannot  be  varied  by  parol,^  and  it  cannot  be  shown 
by  such  evidence,  what  the  testator  intended  to  express  by  initials 
or  ciphers  in  a  bequest,  as  distinguished  from  what  was  his  common 
habit  in  their  use  in  speaking  and  writing.' 

Testing  the  will.'] — In  testing  the  validity  or  legality  of  a  will, 
or  any  clause  of  it,  parol  evidence  is  always  admissible  ;  such  evi- 
dence is  not  received  to  influence  the  construction  of  the  will,  but 
to  impeach  it  as  a  valid  testamentary  disposition,  as  being  by  its 
terms  in  contravention  of  a  statutory  limitation,  or  as  having  been 
made  by  mistake  or  induced  by  fraud  or  undue  influence.  This 
subject  has  been  treated  iii  the  previous  chapter.* 

Applying  the  will.] — As  an  aid  in  applying  the  will,  the  court 
may  inquire  into  the  testator's  circumstances  and  situation,  the  na- 
ture of  his  property,^  the  number  of  his  family,'  the  claims  upon 


the  case,  are  insufficient  to  determine  the  testator's  meaning,  no  evidence  will  be 
admissible  to  prove  what  the  testator  intended,  and  the  will  (except  in  certain 
special  cases,— see  Proposition  VII)  will  be  void  for  uncertainty. 

"  VII.  Notwithstanding  the  rule  of  law,  which  makes  a  will  void  for  uncer- 
tainty, where  the  words,  aided  by  evidence  of  the  material  facts  of  the  case, 
are  insufficient  to  determine  the  testator's  meaning,  courts  of  law,  in  certain 
special  cases,  admit  extrinsic  evidence  of  intention  to  make  certain  the  person  or 
thing  intended,  where  the  description  in  the  will  is  insufficient  for  that  purpose. 
These  cases  may  be  thus  defined:  when  the  object  of  the  testator's  bounty,  or 
the  subject  of  disposition  (i.  e.,  the  person  or  thing  intended)  is  described  in 
terms  which  are  applicable  indifferently  to  more  than  one  person  or  thing,  evi- 
dence is  admissible  to  prove  which  of  the  persons  or  things  so  described  was  in- 
tended by  the  testator." 

'  Ryerss  v.  Wheeler,  23  Wend.  153.     See  1  Jarman  on  Wills  [421]. 

2  See  ante,  p.  246. 

3  Clayton  v.  Lord  Nugent,  13  Mees.  &  Wels.  200. 
*  See  ante,  p.  174,  et  seq. 

'  Doe  V.  Provoost,  4  Johns.  61;  Shulters  v.  Johnson,  38  Barb.  80;  Roman 
Catholic  Orphan  As.  v.  Emmons,  3  Bradf.  144;  White  v.  Hicks,  43  Barb.  65; 
affl'd,  33  N.  Y.  383. 

6  Cromer  v.  Pinckney,  3  Barb.  Oh.  466;  Pierrepont  v.  Edwards,  25  N.  T. 
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Lim  of  a  legatee  whose  legacy  is  ambiguous/  tlie  state  of  former 
wills  and  other  circumstances,  the  object  being  to  place  the  court, 
as  nearly  as  possible,  in  the  position  of  the  testator,  so  as  to  enable 
it  to  see  clearly  how  the  uncertainty  arose. 

Designation  of  'beneficiary.'] — It  is  essential  to  the  validity  of 
a  bequest,  that  the  beneficiary  should  be  designated  with  reason- 
able certainty,  or  that  it  should  be  possible  to  identify  him  with 
certainty.^  If  there  is  no  person  in  existence  who  exactly  answers 
the  description,  extrinsic  evidence  is  admissible  to  ascertain  to 
whom  the  designation  points.  A  mere  misdescription  of  the  leg- 
atee or  of  the  subject  of  the  gift,  does  not  avoid  the  legacy,  unless 
the  ambiguity  is  such  as  to  render  it  impossible  to  ascertain,  either 
from  the  will  or  by  extrinsic  evidence,  who,  or  what,  was  intended. 

The  maxim  falsa  demonstratio  nan  nooet,  is  well  established, 
and  means,  practically,  that  however  erroneous  the  description, 
either  of  the  object  or  the  subject  of  the  gift,  it  will  not  avoid  the 
bequest,  provided  enough  remains  to  show,  with  reasonable  cer- 
tainty, what  was  intended.'  Thus,  a  legacy  to  Mary,  "wife  of 
JSTathaniel  S."  when  Mary's  husband  was  Abraham  S.,  and  Ifathan- 
iel's  wif e  was  Sarah,  was  upheld  as  a  legacy  to  Mary.*  So  a  be- 
quest to  Cornelia  Thompson  was  held  a  good  bequest  to  Caroline 
Thomas."    A  legacy  to  the  testator's  cousin  Paris,  he  having  no 


138.  Where  a  gift  to  children  speaks  of  them  as  a  specified  number,  which  is 
less  than  the  number  in  existence  at  the  date  of  the  will,  the  specified  number 
will  be  rejected  on  the  assumption  of  a  mistake ;  and  all  the  children  so  in  exist- 
ence be  held  entitled,  unless  it  can  be  inferred  who  were  the  particular  children 
intended;  and  a  like  principle  will  be  applied  where  the  number  spoken  of  is 
greater  than  all  the  children  in  existence  (Kalbfleisch  v.  Kalbfleisch,  67  N.  Y. 
354). 

'  Terpening  v.  Skinner,  30  Barb.  373;  29  N.  T.  505;  Brower  v.  Bowers,  1 
Abb.  Ct.  App.  Dec.  214.  The  motive  of  the  testator  is  not  to  be  regarded  in 
giving  effect  to  his  intention  (Howland  v.  Union  Theological  Sem.  5  N.  T.  193). 

«  Holmes  v.  Mead,  53  N.  Y.  332.  See  Beekman  v.  Bonsor,  23  Id.  398.  A 
iDcquest  to  a  person,  when  he  shall  die,  is  not  void  for  incongruity,  but  is  ascer- 
taitied  on  his  decease,  and  is  transmissible  to  his  legal  representatives  (Terrill  v. 
Public  Administrator,  4  Bradf.  345). 

'  Jackson  v.  Sill,  11  Johns.  301,  218;  Mann  v.  Mann,  1  Johns.  Ch.  231;  Oo- 
noUy  V.  Pardon,  1  Paige,  391 ;  Smith  v.  Smith,  4  Id.  371 ;  "Wightman  v.  Stod- 
dard, 3  Bradf.  393 ;  Hart  v.  Marks,  4  Id.  161 ;  Roman  Catholic  Orphan  Asylum 
V.  Emmons,  8  Id.  144;  Smith  v.  Wyckoff,  3  Sandf.  Ch.  82. 

*  Smith  V.  Smith,  4  Paige,  371 ;  affi'g  1  Edw.  189. 

«  Thomas  v.  Stevens,  4  Johns.  Ch.  607. 
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cousin  of  that  name,  was  sustained,  on  parol  proof,  as  a  legacy  to 
his  cousin  Priscilla.*  And  a  legacy  to  "  James,  son  of  my  brother 
Frederick,"  was  sustained  as  a  legacy  to  Frederick,  son  of  the  tes- 
tator's brother  James,  on  proof  that  the  brother  James  had  no  son 
Frederick,  and  that  the  names  were  transposed  by  a  mistake  of 
the  draughtsman.^ 

It  is  not  essential  that  a  corporation  to  whom  a  legacy  is  given, 
should  be  designated  by  its  legal  corporate  name.  If  not  desig- 
nated by  its  corporate  title,  a  corporation  claiming  the  legacy  may 
show,  by  extrinsic  evidence,  that  it  is  the  body  intended  by  the 
testator,  as  distinguished  from  all  other  corporations.* 

Cases  of  adverse  claimants  of  same  giftJ] — The  amount  of  ev- 
idence requisite  to  prove  identity  in  the  case  of  a  misdescription 
of  the  legatee,  depends  much  upon  whether  there  are  two  or  more 
adverse  claimants  to  the  legacy,  or  only  one.  In  the  case  of  ad- 
verse claimants  of  the  same  gift,  Mr  Abbott  *  gives  the  following 
rules  as  applying : 

"  1.  If  one  (being  competent  to  take)  alone  precisely  answers 


1  Hart  V.  Marks,  4  Bradf.  161. 

'  Exp.  Hornby,  3  Id.  430.  For  other  illustrations,  see  "Wright  v.  Methodist 
Episc.  Church,  Hoffman,  302;  N.T.  Ins.  for  the  Blind  v.  How,  lON.Y.  84 ;  Horn- 
heck  V.  Am.  Bible  Society,  3  Sandf.  Ch.  133;  De  Witt  v.  Chandler,  11  Abb.  Pr. 
459;  Atty.-Gen'l  v.  Reformed  D.  Church,  33  Barb.  308;  Atty.-Gen'l  v.  The  Min- 
ister, etc.  36  N.  T.  453;  Matter  of  Cahn,  3  Redf.  31.  In  the  last  case,  extrinsic 
evidence  was  admitted  to  show  that  by  the  term  "my  daughter  Elizabeth,"  used 
in  a  will,  where  the  testator  had  no  such  daughter,  the  testator  intended  to  de- 
scribe one  whom  he  had  adopted  as  his  daughter,  although  he  had  not  formally 
adopted  her  in  accordance  with  the  provisions  of  the  statute. 

'  Lefevre  v.  Lefevre,  59  K.  T.  434;  3  Supm.  Ct.  (T.  &  C.)  330.  "  To  identify 
the  charitable  society  which  the  designation  in  the  will  intends,  the  appropriate 
evidence  includes  such  facts  as  the  testator's  knowledge  or  ignorance  of  the  soci- 
ety in  question,  his  visits  to  its  institution  or  field  of  labor,  and  the  fact  that  he 
conversed  about  it  before  making  his  will,  the  fact  that  he  expressed  a  strong  in- 
terest in  it  in  conversation  or  in  letters,  or  expressed  a  preference  for  it  over 
other  similar  agencies,  that  he  subscribed  to  its  funds  or  had  made  a  special  gift 
to  it,  or  that  the  church  he  attended  was  accustomed  to  make  a  contribution  for 
it ;  that  he  had  been  an  oflScer  of  the  society,  or  of  one  of  its  auxiliaries ;  or  that  his 
religious  sentiments  accorded  with  those  of  the  society  "  (Abb.  Trial  Evid.  142, 
and  cases  cited).  A  legacy  to  "the  ladies  of  the  Ursuline  Order,  residing  in 
Charleston,"  was  sustained  as  a  legacy  to  "  The  Ladies'  Ursuline  Community  of 
the  city  of  Charleston  "  (Banks  v.  Phelan,  4  Barb.  80). 

■•  Trial  Evidence,  140. 
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the  whole  description  of  the  will,  or  is  identified  by  the  context, 
extrinsic  evidence  that  the  other  was  intended  is  incompetent. 

"  2.  If  both  precisely  answer  the  whole  designation  and  indica- 
tions of  the  win,  a  latent  ambiguity  or  'equivocation,'  is  pre- 
sented, and  extrinsic  evidence  is  competent ;  and  in  this  class  of 
cases,  direct  evidence  of  the  testator's  intention,  even  by  proving 
his  declarations  of  purpose,  is  admissible. 

"  3.  If  neither  precisely  answers  the  designation  and  indica- 
tions of  the  will,  but  both  do  so  approximately,  this  is  also  a  case 
of  latent  ambiguity,  admitting  extrinsic  evidence ;  and  in  this  class 
of  cases,  too,  according  to  the  better  opinion,  the  testator's  declar- 
ations of  intent  may  be  proved." ' 

Description  of  subject-matter  of  legacy.] —  There  are  many 
cases  of  misdescription  of  the  property  sought  to  be  devised  or 
bequeathed,  giving  rise  to  uncertainty  as  to  the  identity  of  the 
property,  the  nature  of  the  estate  given,  etc.  Such  questions  are 
determined  upon  the  same  principles  as  are  ambiguities  in  the  de- 
signation of  persons,  and  extrinsic  evidence  may  be  resorted  to,  as 
an  aid  in  applying  the  language  of  the  will  to  the  property,  as  it  is 
in  applying  the  language  to  the  person.^ 

It  also  frequently  becomes  necessary  to  resort  to  extrinsic  evi- 
dence as  an  aid  in  executing  the  will,  that  is,  in  carrying  its  pro- 
visions into  effect.  This  subject  is  so  fully  treated  in  standard 
treatises,  that  an  enumeration  of  the  cases  will  not  be  repeated  in 
the  present  work. 


'  But  as  to  this,  see  St.  Luke's  Home  v.  Asso.  of  Indig.  Females,  53  N.  Y. 
•191,  in  which ^ase  it  was  held,  that  where  a  devise  or  bequest  is  made  to  a  cor- 
poration, and  there  are  two  corporations,  neither  of  which  can  claim  under  the 
precise  name  used  by  the  testator,  it  is  for  the  court  to  determine  which  of 
the  two  is  best  or  most  nearly  described  by  the  name,  or  which  will  best  and 
■  most  closely  answer  the  delineation  used  by  the  testator;  and  if  with  a  knowl- 
edge of  the  names  and  general  character  and  purposes  of  the  two  corporations, 
as  disclosed  by  their  charters,  there  is  no  latent  ambiguity,  and  the  com-t  can  thus 
determine  which  of  the  two  was  intended,  other  evidence  to  aid  the  interpreta- 
tion cannot  be  resorted  to. 

'  See  Jackson  v.  Sill,  11  Johns.  301.  See  Mann  v.  Mann,  14  Id.  1;  alB'g  1 
Johns.  Ch.  231;  Ryerss  v.  Wheeler,  22  Wend.  148;  Roman  Catholic  Orphan  As. 
V.  Emmons,  3  Bradf.  144;  Doe  v.  Roe,  1  Wend.  541;  Waugh  v.  Waugh,  88  N. 
T.  94;  Hunter  v.  Hunter,  17  Barb.  35;  Woods  v.  Moore,  4  Sandf.  679. 


CHAPTER   VIII. 

CONTESTING  WILL  ON  ALLEGATIONS  AFTER  PEOBATE. 

Revoking  probate  on  motion.] — ^As  we  have  seen/  the  surro- 
gate's court  has  power  to  relieve  a  party  from  the  conclusive  effect 
of  a  probate,  on  motion  in  a  proper  case, — as  where  the  decree  was 
taken  by  default,  or  in  consequence  of  a  mistake,*  or  where  it  was 
improperly  obtained  upon  a  false  suggestion  of  fact,  without  notice 
to  the  party  entitled  to  administration,^  or  upon  a  fraudulent  con- 
cealment of  the  truth  with  respect  to  any  material  fact.*  A  party, 
who  was  not  cited  upon  the  application  for  probate,  may  come  in 
and  ask  to  be  heard ;  and  the  court  has  the  power  to  open  the  de- 
cree, on  naotion,  and  hear  the  matter  anew,  on  the  merits.^  But, 
on  an  application  of  this  kind,  the  court  has  a  discretion,  to  be 
exercised  according  to  the  circumstances  of  the  case  and  with  a 
just  regard  for  the  interest  of  all  the  parties.  He  may,  therefore, 
refuse  the  application  to  open  the  decree,  where  doing  so  would 
seriously  embarrass  many  and  important  interests,  and  where  the 
remedy  of  the  party,  by  action,  is  ample.^  But,  besides  this  remedy 
by  motion,  provision  is  made  for  a  direct  proceeding,  after  probate, 
to  contest  the  validity  of  a  will  of  personalty,  and  thus  necessarily 
annul  the  probate.  This  proceeding  is  a  matter  of  right,  and  the 
court  is  bound  to  entertain  it  in  a  proper  case. 


'  See  ante,  p.  63.    See  Chapter  XIV,  post. 

'  Pew  V.  Hastings,  1  Barb.  Ch.  453;  Skidmore  v.  Davies,  10  Paige,  316. 

»  Proctor  V.  Wanmaker,!  Barb.  Ch.  303. 

*  Dobke  V.  McClaran,  41  Barb.  491 ;  Bailey  v.  Hilton,  14  Hun,  3 ;  affl'g  3 
Redf.  313.  As  to  the  power  of  the  supreme  court  to  relieve  against  the 
effect  of  a  surrogate's  decree  granting  probate,  see  De  Bussierre  v.  Holladay, 
4  Abb.  New  Cas.  111.  Where,  after  probate  of  a  foreign  will,  it  is  declared  void 
by  a  competent  court  of  the  State  where  testator  "was  domiciled  at  the  time  of 
his  death,  on  the  ground  that  it  had  been  revoked  according  to  the  law  of  that 
State,  the  will  must  be  regarded  here  as  void,  as  a  will  of  personalty ;  but  not  nec- 
essarily so  as  to  the  real  estate  (Bloomer  v.  Bloomer,  8  Bradf.  339). 

5  Booth  V.  Kitchen,  7  Hun,  355. 

'  Bailey  v.  Hilton,  supra.  In  that  case  the  applicant  was  interested  in  the  real 
property  alon^e,  and  as  the  decree  granting  probate  was  not  conclusive  as  to  such 
property,  and  the  remedy  by  action  was  open  to  the  moving  party,  the  surrogate 
was  upheld  in  the  exercise  of  his  discretion  in  denying  the  motion. 
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Nature  of  the  proceeding. ^ — Previous  to  the  adoption  of  the 
Revised  Statutes  in  1830,  the  practice  and  procedure  of  the  En- 
glish prerogative  courts  prevailed,  by  which  wills  were  allowed  to 
be  probated  ex  parte,  or  in  the  common  form,  except  where  a  caveat 
was  filed,  or  objection  was  made  by  a  party  in  interest ;  and  revo- 
cation of  the  probate  could  be  effected  only  by  a  suit  brought  di- 
rectly for  that  purpose.-^  This  is  still  the  practice  in  some  of  the 
States.  By  the  Revised  Statutes,  the  legislature,  in  effect,  abol- 
ished probate  in  the  common  form,  and  substituted  the  proceeding 
known  as  solemn  form.  In  other  words,  the  statute  required  that 
in  every  proceeding  for  the  proof  of  a  will,  the  heirs  and  next  of 
kin  of  the  decedent  should  be  cited  in  the  first  instance,  so  that 
they  might  then  and  there  present  their  objections,  if  any.  One 
feature  of  the  old  procedure  was,  however,  retained,  to  wit,  the 
permitting  of  an  interested  party  to  come  in,  after  probate,  to  con- 
test the  validity  of  the  will.  The  revisers  had  reported  a  provision 
which  limited  this  right  to  those  who  had  not  been  cited  to  appear 
upon  the  probate,  but  the  legislature  went  a  step  further,  and  pro- 
vided that  any  of  the  next  of  kin  might  come  in,  at  any  time, 
within  one  year  after  the  probate,  and  file  allegations  against  the 
validity  of  the  will,  notwithstanding  the  probate  and  its  otherwise 
conclusive  effect.^  It  is  not  difficult  to  perceive  that  such  a  remedy 
is  greatly  in  furtherance  of  justice,  for  it  may  well  happen  that  a 
party,  though  duly  cited  in  the  original  probate  proceeding,  was 
unable,  by  reason  of  sickness,  or  absence,  or  oversight,  or  by  rea- 
son of  ignorance  of  any  grounds  of  opposition,  to  assert  his  claim 
at  the  time. 

The  remedy  given  by  the  Revised  Statutes  is  substantially  the 
same  now  existing  under  the  code.' 

Remedy  as  to  wills  of  personalty  only.] — The  remedy  is  only 
applicable  to  the   probate  of   wills  of  personal  property;    and 


'  See  1  Eev.  Laws,  p.  446,  §  9. 

^  In  Collier  v.  Idley,  1  Bradf .  94,  Surrogate  Bradfokd  has  given  a  full  ac- 
count of  the  English  practice,  and  the  history  of  our  own  legislation  on  the  sub- 
ject. 

3  Co.  Civ.  Proc.  §  2647;  2  E.  S.  61,  §  30.  The  article  of  the  code,  providing 
for,  and  regulating,  this  proceeding,  is  entitled  "Revocation  of  Probate,"  but 
we  prefer  to  retain  the  appellation  of  "  Contesting  Validity  on  Allegations,  etc.," 
by  which  the  proceeding  has  been  known,  as  it  distinguishes  it  from  the  proceed- 
ing by  motion  to  revoke  probate. 
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where  the  probate  is  of  a  will  of  both  real  and  personal  property, 
the  probate  can  be  revoked  only  so  far  as  the  will  affects  the  per- 
sonal property,  leaving  the  probate  unimpaired  so  far  as  it  relates 
to  real  property.^ 

liemedy,  when  to  he  availed  of.'] — The  petition  must  be  pre- 
sented "  within  one  year  after  the  recording  of  the  decree  admit- 
ting the  will  to  probate,"  except  that,  when  the  person  entitled  to 
present  it  is  then  a  minor,  or  insane,  or  is  imprisoned  on  a  crim- 
inal charge,  or  in  execution  upon  a  conviction  of  a  criminal  of- 
fense for  a  term  less  than  for  life,  the  time  of  such  disability  is 
not  part  of  the  year  limited  for  taking  the  proceeding.^  It  was  for- 
merly held  not"  to  be  enough  to  file  the  allegations  within  the  year, 
but  a  citation  must  issue  within  that  time ;  that  the  proceeding  was 
not  fuUy  initiated  until  the  issue  of  the  citation,  and  if  not  so  is- 
sued within  the  year,  though  the  allegations  were  filed  before  the 
expiration  of  that  time,  the  proceeding  would  be  dismissed.' 

The  petition.] — ^Before  the  present  code,  only  the  next  of  kin 
of  the  decedent  could  avail  of  this  remedy,  but  it  is  now  extended 
to  any  "  person  interested  in  the  estate,"  * — that  is,  any  person  enti- 
tled, either  absolutely  or  contingently,  to  share  in  the  personal  es- 
tate, except  as  a  creditor.  While  the  remedy  is  not  confined  to 
those  who  were  not  parties  to  the  original  proceedings  for  probate, 
a  question  has  been  raised  whether  one  who,  being  a  party  to  that 
proceeding,  filed  his  objections,  and  actually  contested  the  probate, 
may,  in  the  event  of  an  adverse  decision,  renew  the  same  objections 
by  a  petition  in  this  proceeding.  In  a  recent  case,  it  was  decided 
that  he  could.^  From  this,  it  follows  that  a  party  respondent  in  a 
■proceeding  for  probate  has  a  statutory  right  to  what  is  substan- 
tially a  new  trial,  within  the  year.     The  petition,  besides  showing 


'  Matter  of  Kellum,  50  N.  Y.  301.  In  that  case  it  was  held  that  this  statu- 
tory remedy  was  not  taken  away  by  the  statute  (L.  1837,  c.  460,  §g  18,  19),  which 
required  the  same  proof  for  the  probate  of  wills  of  personal  property  as  of  real 
property,  and  which  dispensed  with  the  separate  recording  of  the  instrument  as 
a  will  of  personal  property,  after  it  had  been  recorded  as  a  will  of  real  property. 

'  Co.  Civ.  Proc.  §  3648. 

'  Per  Surr.  Calvin,  Matter  of  Gouraud,  MS.    See,  now,  Co.  Civ.  Proc.  §  2517. 

*  Hence,  formerly,  a  legatee,  as  such,  could  not  institute  the  proceeding  (Booth 
V.  Eatchen,  7  Hun,  360). 

'  Per  Surr.  Calvin,  Matter  of  J.  L.  Brown,  MSS. 

17 
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Persons  to  be  Cited. 

"the  interest"  of  the  petitioner,  should  allege  the  grounds  on 
which  the  vaKdity  of  the  will,  or  its  proof,  is  sought  to  be  con- 
tested. It  should  state  the  names  of  the  executor  or  the  adminis- 
trator with  the  will  annexed,  as  the  case  may  be ;  also  the  names 
of  the  devisees  and  legatees  named  in  the  will,  and  "  of  all  other 
persons  who  were  parties  "  to  the  original  probate  proceeding.  In 
respect  to  allegations  against  the  validity  of  the  will,  the  rules  as 
to  the  form  and  contents  of  objections  to  probate  should  be  ob- 
served ;  and  as  to  parties,  the  form  of  a  petition  for  probate  may 
be  followed.^  We  see  no  reason  to  doubt  that  any  question  which 
might  have  been  raised  by  objection  to  the  probate  originally,  may 
be  raised  in  this  proceeding.  The  facts  upon  which  the  allega- 
tions are  founded  should  be  stated  with  sufficient  certainty  to  ena- 
ble the  court  to  determine  whether  they  constitute,  if  true,  good 
grounds  for  entertaining  the  proceeding.  The  petition  must  be 
verified,  and  the  relief  prayed  for  is  that  the  probate  may  be  re- 
voked, and  that  a  citation  may  issue  to  the  persons  named. 

Persons  to  he  cited.'] — Under  the  former  statute,  only  the  ex- 
ecutor, or  the  administrator  with  the  will  annexed,  as  the  case 
might  be,  and  the  legatees  residing  within  the  State,  were  entitled 
to  notice,  but  now,  not  only  they,  but  "  all  other  persons  who  were 
parties  "  to  the  original  proceeding,  without  limitation  as  to  resi- 
dence, are  required  to  be  cited.  If  a  legatee  is  dead,  his  executor 
or  administrator  must  be  cited,  if  one  has  been  appointed ;  if  not, 
such  persons  must  be  cited  as  representing  him,  as  the  surrogate 
designates  for  the  purpose.^ 

The  names  of  the  executor  of  the  will,  or  of  the  administrator 
with  the  will  annexed,  and  of  the  legatees  and  other  parties,  may 
be  ascertained  from  the  record  of  the  will  and  the  probate  proceed- 
ing ;  but  the  records  may  not  always  furnish  the  requisite  informa- 
tion,— e.  g.,  where  a  legacy  is  given  to  classes  of  persons,  such  as 
children,  issue,  and  the  like,  without  naming  them.  It  will  also, 
in  some  cases,  be  difficult  to  learn  from  the  records  whether  any  of 
the  necessary  respondents  are  dead  or  living,  and,  if  dead,  the 
names  of  their  personal  representatives ;  whether  any  of  them  are 
minors,  and,  if  so,  the  names  of  their  guardians,  if  any.  In  case 
of  such  a  difficulty,  we  would  suggest  that,  in  order  to  institute 


See  ante,  pp.  142-144.  •  Co.  Civ.  Proc.  §  2649. 
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the  proceeding,  tlie  petitioner  should  state,  as  fully  as  he  is  able, 
the  names  of  the  proper  parties,  and  if  afterwards,  during  the  pro- 
gress of  the  proceeding,  other  persons  are  shown  to  be  necessary 
parties,  they  can  be  brought  in  by  supplemental  citation.^ 

Service  and  return  of  citation.] — The  present  statute  does  not, 
as  did  the  former  statute,  prescribe  any  definite  time  either  for  the 
service  or  the  return  of  the  citation ;  ^  which  is,  therefore,  left  to 
the  discretion  of  the  court,  subject  to  the  general  limitation  ap- 
plicable to  every  citation,  that  it  must  be  made  returnable  not  more 
than  four  months  from  its  date.' 

Suspension  of  executor's  proceedings.} — A  citation  having 
been  served  upon  the  executor,  or  the  administrator  with  the  will 
annexed,  as  the  case  may  be,  he  "  must  suspend,  until  a  decree  is 
made  upon  the  petition,  all  proceedings  relating  to  the  estate  ;  ex- 
cept for  the  recovery  or  preservation  of  property,  the  collection 
and  payment  of  debts,  and  such  other  acts  as  he  is  expressly  al- 
lowed to  perform,  by  an  order  of  the  surrogate,  made  upon  notice 
to  the  petitioner."  *  Such  was  also  the  provision  of  the  former 
statute,  except  that,  by  the  present  statute,  the  court  may  now,  by 
order,  authorize  the  executor,  pending  the  contest,  to  do  acts  other 
than  for  the  mere  recovery  or  preservation  of  the  property  and 
the  collection  and  payment  of  debts.  Under  the  former  statute  it 
was  held^  that,  pending  such  a  contest,  the  court  had  no  power  to 
direct  the'  advance  of  a  portion  of  a  legacy,  even  though  the  lega- 
tee was  one  of  the  next  of  kin  and  entitled  to  a  distributive  share 


'  See  ante,  pp.  79,  103. 

'  Under  the  Eevised  Statutes  (3  R.  S.  63,  §  34),  the  citation  was  required  to 
be  returnable  not  less  than  thirty,  nor  more  than  sixty,  days  from  its  date,  and 
to  be  served  at  least  fourteen  days  before  the  return  day. 

s  Co.  Oiv.  Proc.  §  3519.     See  ante,  p.  78. 

The  surrogate  of  Kew  York  county  has  adopted  the  following  rule :  Wher- 
ever a  petition  shall  be  presented  praying  that  the  probate  of  a  will  be  revoked 
under  section  3647  of  the  code,  the  citation  prayed  for  shall  be  issued  and  duly 
served  upon  the  proper  parties  within  thirty  days  after  the  presentation  of  said 
petition,  or  the  contest  or  proceedings  for  revocation  shall  be  deemed  aban- 
doned, and  the  parties  interested  may  enter  an  order  dismissing  the  petitions 
and  allegations,  and  confirming  the  probate,  unless,  upon  cause  shown,  the  sur- 
rogate shall  enlarge  the  time  for  such  service  (Rule  V,  Sept.  1st,  1880). 

*  Co.  Civ.  Proc.  §  3850.  »  La  Bau  v.  Vanderbilt,  3  Redf .  386,  414. 
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of  the  estate  in  case  probate  were  revoked.  Under  the  present 
provision  of  the  code,  there  can  be  no  jurisdictional  objection  to 
granting  such  an  application. 

Proceedings  on  return  of  citation.'] — In  this  proceeding,  the 
probate  of  the  will  already  made  is  regarded  as  a  mere  nullity,  and 
not  even  prima  facie  evidence  of  its  due  execution.  The  burden 
of  proof  is  on  the  proponents  of  the  will,  in  the  same  manner  as 
it  was  on  the  former  application,  and  they  must  prove  the  will  de 
novo  in  the  same  way.''  The  evidence  to  sustain  the  probate  must 
be  taken  anew.  The  testimony  which  was  taken  on  the  original 
probate  cannot  be  given  in  evidence,  except  that  of  witnesses 
who  may  be  dead,  or  out  of  the  State,  or  who,  since  their  testi- 
mony was  taken,  have  become  lunatic  or  otherwise  incompetent, 
and  their  testimony  is  expressly  allowed  to  be  received.' 

Decision  and  decree.] — If  the  surrogate  decides  that  the  will  is 
not  sufficiently  proved  to  be  the  last  wiU  of  the  testator,  or  is,  for 
any  reason,  invalid,  he  must  make  a  decree  revoking  the  probate 
thereof ;  otherwise,  he  must  make  a  decree  confirming  the  pro- 
bate.' The  record  of  the  will  remains,  however,  and  if  the  instru- 
ment has  also  been  proved  as  a  will  of  real  estate,  the  effect  of  that 
probate  is  not  impaired  by  the  revocation  of  the  probate  as  a  will 
of  personal  property.  That  revocation  simply  divests  the  probate 
of  its  quality  as  that  of  a  will  of  personalty.* 

Notice  of  decree  of  r^ooation.] — If  the  decree  revokes  the 
probate,  the  surrogate  must  cause  notice  of  the  revocation  to  be 
immediately  published,  for  three  successive  weeks,  in  a  newspaper 
published  in  his  county.'  The  former  statute  also  required  that 
personal  notice  should  be  served  upon  the  executor,  or  administra- 
tor with  the  will  annexed,  and  further  provided  that,  upon  such 
notice  being  served  upon  the  executor  or  administrator,  his  powers 
and  authority  ceased,  and  he  must  account  to  the  representatives 
of  the  deceased  person,  whose  alleged  will  was  contested,  for  all 
moneys  and  effects  received ;   but  he  was  not  liable  for  any  act  so 


'  Collier  v.  Idley,  1  Bradf.  94.  «  Co.  Civ.  Proc.  §  2651. 

2  Co.  Civ.  Proc.  §  2653. 

«  Matter  of  Kellum,  50  N.  Y.  300;  rev'g  6  Lans.  1. 

'  Co.  Civ.  Proc.  §  2653. 
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done  in  the  collection  of  moneys  or  the  payment  of  debts,  after 
the  service  of  the  citation,  and  previous  to  the  service  of  the  no- 
tice of  revocation.^  But  under  the  code,'  the  cessation  of  the 
powers  of  the  executor  is  made  dependent  upon  the  entry  of  the 
decree,  instead  of  service  of  notice  of  the  entry. 

Appeal  from  decree.] — From  the  surrogate's  decision  on  such 
a  contest,  an  appeal  lies  to  the  supreme  court  in  the  same  manner 
as  if  the  decision  had  been  made  on  the  origi*Qal  application  for 
probate.'    But  the  appeal  does  not  stay  the  execution  of  the  de- 


'  3  R.  S.  63,  §§  37,  38.  =  §§  2608,  3684.    See  post,  Chapter  XIV. 

'  Co.  Civ.  Proc.  §  3570.    See  Alston  v.  Jones,  10  Paige,  98,  as  to  appeal  from 
such  decree  under  the  Revised  Statutes. 
•  Co.  Civ.  Proc.  §  3583. 
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ARTICLE  FIRST. 

WHEN   AND   TO   WHOM   LBTTEES   ISSUE. 

The  prolate  and  letters  testamentary.] — The  terms  "probate" 
and  "letters  testamentary"  are  sometimes  used  as  convertible,  and 
pains  have  been  taken  to  point  out  the  differences  between  them.^ 
iN'o  doubt  can  exist  that  they  are  essentially  distinct,  under  the 
Code  of  Civil  Procedure,  in  which — to  mention  only  a  single  pro- 
vision— it  is  enacted  that  a  decree  granting  or  revoking  probate  of 
a  win  must  also  revoke  the  letters  issued  thereupon ;  ^  and  under 
which  the  prescribed  and  only  effect  of  the  latter  revocation  is  the 
cessation  of  the  executor's  powers,'  the  probate  remaining  unaf- 
fected. In  attempting  to  exhibit  the  difference  between  these 
terms,  under  the  code,  embarrassment  is  occasioned  by  the  slender 
degree  of  resemblance.  Letters  testamentary  are  a  tangible  writ- 
ten authorization  to  the  executors,  duly  tested,  signed  by  an  officer, 
and  sealed  with  the  seal  of  the  court.*  Probate  is  uniformly  em- 
ployed in  an  abstract  sense,  more  or  less  closely  allied  to  its  etymo- 
logical equivalent  "  proof,"  ^  viewed  either  as  a  process  or  as  a  re- 
sult, and  cannot  be  identified  with  any  paper,  record  or  adjudica- 
tion."   

'  See  1  Williams  on  Exrs.  355;   Kirtland's  Surrogate,  46;   Dayton  on  Surro- 
gates, 3d  ed.  313. 

2  Co.  Civ.  Proc.  §  3684.  a  Co.  Civ.  Proc.  §  2603. 

*  Co.  Civ.  Proc.  §  3590.  «  See  Co.  Civ.  Proc.  §  3476. 

'  See^"to  admit  to  probate,"  Co.  Civ.  Proc.  §  3472,  subd.  1;  "to  attend  the 
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domination  of  executor.] — The  executor  ^  is  the  person  named 
by  the  testator  in  his  will  to  whom  he  confides  the  power  and  au- 
thority to  execute  the  provisions  of  the  wiU,  and  the  administra- 
tion of  his  estate,  or  of  some  portion  of  it.  Such  person,  if  com- 
petent, is  entitled,  upon  qualifying,  to  receive  letters  testamentary, 
as  evidence  of  such  authority.  He  is  so  entitled  either  (1)  when 
he  is  expressly  named  as  executor  in  the  will;  or  (2)  when, 
although  not  expressly  named  as  executor,  the  will  shows  the  tes- 
tator's intention  that  he  should  have  the  administration  of  the 
estate,  or  some  portion  of  it ;  in  which  case  he  is  called  executor 
hy  the  tenor ;  ^  or  (3)  when  he  is  named  as  executor  by  some  per- 
son other  than  the  testator  under  a  power  of  appointment  con- 
tained in  the  will.^ 


probate,"  §  2614;  "presenting  for  probate,"  §  2633;  "contested  probate," 
§  2633. 

'  The  word  "executor,"  as  used  in  a  will,  is  a  word  of  description  of  all  the 
persons  appointed  by  the  will  to  the  duty  of  executing  its  provisions.  It  there- 
fore includes  "  executrix,"  unless  a  contrary  intention  appears  on  the  face  of  the 
will.  The  word  "  executrix  "  does  not  appear  in  the  Eevised  Statutes.  In  Moke 
V.  Norrie,  14  Hun,  138,  the  testator  appointed  his  wife  "executrix,"  and  his 
father-in-law  and  other  males  "executors  of  this,  my  last  will,  etc.,  and  trustees 
thereunder  of  my  estate."  In  another  place,  he  conferred  certain  powers  upon 
his  "executors,"  and  appointed  his  "executors"  guardians  of  his  children  and 
conveyed  property  to  them  in  trust.  It  was  held  that  the  testator,  by  the  word 
"executors,"  intended  to  include  therein  the  "executrix,"  who  was  therefore 
entitled  to  act  as  trustee  and  guardian. 

"  Bayeaux  V.  Bayeaux,  8  Paige,  333;  Exp.  McDonald,  3  Bradf.  33;  Exp.  Mc- 
Cormick,  Id.  169;  Hubbard  v.  Hubbard,  8  N.  Y.  303.  See  also  1  Williams  on 
Exrs.  6th  Am.  ed.  380,  and  cases  cited.  It  is  not  necessary  that  the  appoint- 
ment of  an  executor  should  be  made  in  so  many  words.  Any  provision  in  the 
will  showing  that  the  testator  intended  that  the  duties  of  an  executor  should 
be  discharged  by  the  person  named,  is  sufficient  to  constitute  him  an  executor. 
Hence,  where,  by  a  will  executed  under  the  French  law,  the  testatrix  constituted 
her  husband  her  "general  and  universal  legatee,"  and  dispensed  with  his  giving 
security — it  appearing  that  by  the  law  of  France  all  the  rights  and  duties  of  an 
executor  devolve  on  such  a  legatee — it  was  held,  that  the  husband  must  be  deemed 
executor  of  the  will,  although  not  specifically  named  as  such,  and  was  entitled  to 
letters  testamentary  (Matter  of  Blancan,  4  Redf.  151). 

3  Hartnett  v.  Wandell,  60  N.  Y.  346;  rev'g  5  Supm.  Ct.  (T.  &  C.)  98;  and 
affl'g  B.  c.  mb  nom.  Alexander's  Will,  16  Abb.  Pr.  N.  S.  9;  and  overruling  Bron- 
son's  Estate,  1  Tuck.  464.  In  that  case  (Hartnett  v.  Wandell,  supra),  the  words 
of  the  will  were,  "I  nominate  and  appoint  my  wife  executrix  of  this,  my  will, 
and  request  that  such  male  friend  as  she  may  desire  shall  be  appointed  with  her 
as  co-executor."    The  court  held  that  letters  should  issue  to  the  wife's  appointee. 
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There  is  no  limitation  of  the  number  of  persons  who  may  be 
nominated  executors,  but  whatever  the  number,  those  who  qualify 
and  enter  upon  the  discharge  of  their  trust  are  regarded  in  law  as 
one  individual,  except  where  each  is  appointed  to  take  charge  of 
particular  property,  or  property  situated  in  different  States.^  Dif- 
ferent executors  may  be  appointed  for  different  States  or  coun- 
tries.* Executors  may  be  appointed  with  separate  functions,  or  to 
succeed  each  other  in  the  event  that  the  one  first  named  shall  die, 
become  incapacitated,  or  unwilling  longer  to  serve;  or  two  per- 
sons may  be  appointed  to  act  for  a  definite  period,  or  during  the 
minority,  or  during  the  absence  from  the  country,  of  one  appointed 
executor.' 

Orant  of  letters  ly  the  court.'] — The  executor  derives  his  ap- 
pointment and  his  title  to  the  estate  from  the  will,  but  he  is  with- 
out substantial  power  until  the  surrogate  grants  hitn  authenticated 
evidence  of  his  title  in  the  form  of  letters  testamentary,  upon  the 
proof  of  the  will.  .  The  surrogate .  is  authorized  to  grant  letters 
testamentary  in  three  classes  of  cases,  viz.: 

1.  "Where  the  will  has  been  proved  before  him.* 


though,  it  seems,  the  wife  could  not  designate  a  co-executor  until  she  had  herself 
qualified  as  executrix. 

>  Sherman  v.  Page,  21  Hun,  59.  In  that  case,  the  testatrix  appointed  H.  P. 
"my  executor  for  carrying  out  the  provisions  of  my  last  will  and  testament  so 
far  as  they  relate  to  parties  and  properties  in  this  State  (N.  T.),  and  C.  G.  and  D. 
J.  my  executors  for  everything  so  far  as  they  relate  to  parties  and  property  in 
the  State  of  Michigan  and  elsewhere."  H.  P.. never  having  taken  out  letters  in 
Michigan,  was  held  not  accountable  as  executor  appointed  here,  for  property  of 
the  decedent  situated  without  the  State. 

«  Despard  v.  Churchill,  53  N.  T.  192;  Sherman  v.  Page,  21  Hun,  59. 

2  3  Redf.  on  Wills,  53;  1  Williams  on  Exrs.  6  Am.  ed.  280;  Re  Langford,  L. 
R.  1  P.  &  D.  458.  In  Fosdick  v.  Delafleld,  2  Redf.  392,  the  will,  after  naming 
two  brothers  of  the  testatrix  as  executors  added  "  and  in  case  both  of  my  said 
brothers  herein  lastly  above  named  shall  depart  this  life  prior  to  my  decease  o*^ 
in  case  they  shall  both  decline  to  act  as  such  executors,  then  I  hereby  nominate 
and  appoint  "—here  naming  a  son  of  each  of  the  brothers.  Both  brothers  sur- 
vived the  testatrix.  One  declined  to  act.  The  other  qualified  as  executor,  and 
both  subsequently  died.  It  was  held  that,  there  being  nothing  in  the  will  to 
evince  a  controlling  intention  to  keep  the  administration  in  the  family,  the  court 
could  not,  on  extrinsic  evidence  that  both  testatrix's  brothers  were  advanced  in 
age  at  the  time  the  will  was  made,  disregard  the  words  "prior  to  my  decease," 
and  grant  letters  to  a  son  of  one  of  the  brothers.  Such  words  constitute  a  con- 
dition. 

*  Co.  Civ.  Proc.  §  2636. 
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2.  Where  it  lias  been  established  by  a  final  judgment  in  an  ac- 
tion, and  an  exemplified  copy  thereof  filed  in  his  office.' 

3.  Where  the  will  has  been  proved  in  another  jurisdiction  and 
letters  have  been  granted  there,  and  an  exemplified  copy  of  the 
win  and  of  the  determination  admitting  the  same  to  probate,  and 
also  of  the  foreign  letters,  if  any,  are  produced  here.* 

Selection  of  an  executor  under  a  power.] — ^Where  the  will 
contains  a  power,  authorizing  the  selection  of  an  executor,  not 
named  therein,  the  selection  must  be  made,  by  the  person  ap- 
pointed for  that  purpose,  within  thirty  days  after  making  the  de- 
cree admitting  the  wiU  to  probate ;  in  default  whereof,  the  power 
of  selection  is  deemed  to  have  been  renounced.  Such  selection 
must  be  made  by  an  instrument  in  writing,  designating  the  person 
selected,  signed  by  the  proper  person,  and  acknowledged  or 
proved,  and  certified,  in  like  manner  as  a  deed  to  be  recorded  in 
the  county,  or  proved  to  the  satisfaction  of  the  surrogate,  and 
filed  in  the  surrogate's  office.  Where  the  will  authorizes  the  per- 
son, so  to  be  selected,  to  act  with  the  executor  or  executors  yarned 
therein,  the  issuing  of  letters  must  be  delayed  for  thirty  days,  for 
the  exercise  of  the  power  of  selection,  and,  if  the  selection  is  so 
made,  for  five  days  thereafter,'  to  enable  any  person  interested  to 
file  objections  to  him ;  and  if  letters  are  not  issued  to  the  person 
so  selected,  the  power  of  selection  is  deemed  to  be  exhausted.* 


ARTICLE  SECOND, 

EENUKCIATIOlir   AlifD   ACCEPTAlirCE   OF  APPOmiMElirT. 

In  general.'] — Of  course,  any  person  named  as  executor  in  a 
will  may  refuse  to  enter  upon  the  duties  of  the  office.  He  cannot 
be  compelled  to  take  a  grant  of  letters ;  but  before  letters  wiU  be 
issued  to  any  other  person  than  the  one  named  executor,  he  must 
formally  renounce  his  appointment,  or  be  declared  disqualified, 
though  he  may  afterwards,  in  certain  cases,  retract  his  renuncia- 


'  Co.  Civ.  Proc.  §  1863.     See  orate,  p.  128. 

«  Co.  Civ.  Proc.  §  3695.     See^os*,  Art.  4  of  this  chapter. 

s  Co.  Civ.  Proc.  §  3640.  ♦  Co.  Civ.  Proc.  §  3641. 
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tion.^  Having  once  accepted  the  office,  lie  could  not,  at  common 
law,  resign  it;^  but  the  statute  now  confers  upon  the  surrogate's 
court  the  power  to  accept  the  resignation  of  an  executor  or  admin- 
istrator, and  to  discharge  him  from  the  farther  execution  of  his 
trust.  The  right  to  renounce  the  appointment  is  absolute,  and 
the  surrogate  has  no  discretion  or  privilege  to  grant  or  refuse  ac- 
ceptance of  it.' 

Renunciation,  how  effected.'] — A  voluntary  renunciation  must 
be  by  an  instrument  in  writing,  signed  by  the  executor,  and  ac- 
knowledged or  proved,  and  certified,  in  like  manner  as  a  deed  to 
be  recorded  in  the  county,  or  attested  by  one  or  more  witnesses, 
and  proved  to  the  satisfaction  of  the  surrogate,  and  filed  and  re- 
corded in  the  surrogate's  office.* 

Retraction  of  renunciation.] — At  any  time  before  letters  have 
been  issued  to  any  other  person,  or,  after  they  have  been  issued,  if 
they  have  been  revoked,  or  the  person  to  whom  they  were  issued 
has  died  or  become  a  lunatic,  and  there  is  no  other  acting  executor 
or  administrator,  the  person  who  renounced  his  appointment  may 
retract,  by  an  instrument  signed,  acknowledged  and  filed,  in  like 
manner  as  the  renunciation.  But  it  is  provided  that  the  surrogate 
has  a  discretion  in  the  granting  of  letters  to  the  person  so  retract- 
ing his  renunciation.^     One  who,  besides  being  named  executor,  is 


'  Robertson  v.  McGeoch,  11  Paige,  640;  Codding  v.  Newman,  63  N.  Y.  639; 
affl'g  3  Supm.  Ct.  (T.  &  C.)  364;  Judson  v.  Gibbons,  5  Wend.  327;  Bodle  v. 
Hulse,  5  Id.  318;  Dempsey's  Estate,  1  Tuck.  51. 

-  See  Flinn  v.  Chase,  4  Den.  85.  Where  one  of  three  executors,  who  were 
also  trustees  under  the  will,  after  having  qualified  and  joined  in  making  and 
iiling  an  inventory,  took  no  part  in  the  management  of  the  estate,  which  was  in 
the  exclusive  possession  of  his  co-executors,  without  objection  on  the  part  of 
those  interested,  it  was  held,  that  the  fact  that  there  was  real  property  over 
which  the  executors  had  a  power  of  sale,  was  not  ground  for  refusing  to  accept 
Ms  resignation,  since  the  power  could  be  exercised  by  the  remaining  executors 
(Matter  of  Bernstein,  3  Redf .  30).    As  to  resignation,  see  post,  Chapter  XVIII. 

'  Casey  v.  Gardiner,  4  Bradf.  18.  An  agreement  to  renounce  made,  though 
for  a  valuable  consideration,  before  the  testator's  death,  and  contrary  to  his  ex- 
pressed wishes,  is  void  as  being  against  public  policy  (Staunton  v.  Parker,  19 
Hun,  55). 

*  Co.  Civ.  Proc.  §  3639,  adopting  3  E,  8.  70,  §  8,  except  that  under  the  R.  S. 
two  witnesses  were  required. 

»  Co.  Civ.  Proc.  §  3689.  See  Codding  v.  Newman,  63  N.  Y.  639;  affl'g  8 
Supm.  Ct.(T.&C. )  864. 
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also  a  devisee  in  trust  under  the  will,  having  renounced,  and 
letters  having  been  issued  to  the  other  executors  alone,  cannot,  on 
his  subsequent  retraction  of  his  renunciation,  be  restored  as  a 
trustee,  the  trust  having  already  vested  in  the  executors  who 
proved  the  will.'' 

Exslmion  on  failure  to  qualify  or  renounce.] — "Where  the 
person  named  as  executor  does  not  qualify  or  renounce  within 
thirty  days  after  probate ;  or  where  a  person,  chosen  by  virtue  of 
a  power  in  the  will,^  does  not  qualify  or  renounce  within  thirty 
days  after  the  fihng  of  the  instrument  designating  him ;  or,  in 
either  case,  if  objections  are  filed,  and  the  executor  does  not  qual- 
ify or  renounce  within  five  days  after  they  are  determined  in  his 
favor,  or,  where  the  objection  can  be  obviated  by  giving  a  bond, 
within  five  days  after  the  objection  has  been  established, — the 
surrogate  must,  upon  the  application  of  any  other  executor,  or  any 
creditor  or  person  interested  in  the  estate,  make  an  order  requiring 
him  to  qualify  within  a  time  therein  specified ;  and  directing  that, 
in  default  of  so  doing,  he  be  deemed  to  have  renounced  his  ap- 
pointment.^ 

Such  order  should  be  served  personally,  but  if  it  cannot, 
with  due  diligence,  be  so  served  within  the  State,  the  surrogate 
may  prescribe  the  manner  in  which  it  must  be  served,  which  may 
be  by  publication.  If  the  person  does  not  qualify  within  the  time 
fixed,  an  order  must  be  made  and  recorded  reciting  the  facts,  and 
declaring  that  he  has  renounced  his  appointment  as  executor.* 
The  person  thus  failing  to  qualify  or  renounce  may  afterwards 
apply  for,  and  the  surrogate  may,  in  his  discretion,  grant,  letters  to 
him,  unless  letters  have  been  already  issued  to  another  person,  or, 
if  issued,  have  been  revoked,  or  the  person  taking  them  has  died 
or  become  a  lunatic,  and  there  is  no  other  acting  executor  or  ad- 
ministrator.^ 

Only  the  executor  named  hi  letters  can  act.] — Only  the  exec- 
utor named  in  the  letters  issued  by  the  court  has  any  power  or 
authority  to  act  in  that  capacity.     Every  person  named  in  the  will 


'  Matter  of  Stevenson,  3  Paige,  420;   Matter  of  Van  Schoonhoven,  5  Id.  559. 
See  Dunning  v.  Ocean  Nat'l  Bank,  61  N.  Y.  497;  affi'g  6  Lans.  396. 

«  See  Co.  Civ.  Proc.  §  2640;  and  ante,  p.  365.  '  Co.  Civ.  Proc.  §  3642. 

^  Co.  Civ.  Proc.  §  3642.  '  Co.  Civ.  Proc.  §§  2639,  3642. 
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as  an  executor,  but  not  named  as  such  in  the  letters  testamentary 
or  in  letters  of  administration  with  the  will  annexed,  is  deemed  to 
be  superseded  by  such  letters,  and  consequently  has  no  power  or 
authority  whatever  as  executor  until  he  appears  and  qualifies.* 
Hence,  in  an  action  or  a  special  proceeding  in  favor  of  or  against 
the  executors  in  their  representative  capacity,  one  to  whom  letters 
testamentary  have  not  been  issued  is  not  a  necessary  party.^ 

Acceptance  and  oath  of  office.] — In  case  there  is  no  objection 
to  the  competency  of  the  executor,  he  should  appear  and  take  the 
oath  of  office  forthwith  upon  the  entry  of  the  probate  decree. 
The  oath,  which  must  be  in  writing,  and  to  the  effect  that  he  will 
faithfully  discharge  the  duties  of  his  office,  should  be  filed  in  the 
surrogate's  office.  The  oath  may  be  taken  before  any  officer,  with- 
in or  without  the  State,  who  is  authorized  to  take  an  affidavit. 
Where  it  is  taken  without  the  State,  it  must  be  certified  as  re- 
quired by  law,  with  respect  to  an  affidavit  to  be  used  in  the  su- 
preme court.^ 

Farm  of  letters  and  their  record.] — Letters  testamentary,  like 
letters  of  administration  and  letters  of  guardianship,  must  be  in 
the  name  of  the  people  of  the  State.  "Where  they  are  granted  by 
a  surrogate,  or  by  an  officer  or  person  temporarily  acting  as  surro- 
gate, they  must  be  tested  in  the  name  of  the  officer  granting  them, 
signed  by  him  or  by  the  clerk  of  the  surrogate's  court,  and  sealed 
with  the  seal  of  that  court.  Where  they  are  issued  out  of  another 
court,  they  must  be  tested  in  the  name  of  the  judge  holding  the 
court,  signed  by  the  clerk  thereof,  and  sealed  with  its  seal.*  They 
must  in  aU  cases  be  recorded  in  a  book  kept  for  that  purpose  in 
the  surrogate's  office.' 

When  lond  required  of  executor.] — ^Unlike  an  administrator, 
an  executor  is  not,  in  general,  required  to  give  a  bond  for  the 

'  2  R.  8.  71,  §  15. 

'  Co.  Civ.  Proc.  §  1818.  See  Matter  of  Stevenson,  3  Paige,  430;  Matter  of 
Schoonlioven,  5  Id.  559 ;  Leggett  v.  Hunter,  19  N.  Y.  445;  Wever  v  Marvin  14 
Barb.  376. 

»  Co.  Civ.  Proc.  §  3594.  The  officers  who  are  authorized  to  administer  the 
oath,  either  within  or  without  the  State,  are  enumerated  in  the  Code,  §§  843, 
844. 

*  Co.  Civ.  Proc.  g  3590.  «  Co.  Civ.  Proc.  §  3498,  suhd.  3. 
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faithful  discharge  of  the  duties  of  his  office.  The  will  may,  how- 
ever, make  the  appointment  of  the  executor  conditional  upon  his 
giving  a  bond,  and,  in  that  case,  the  condition  must  be  complied 
with  before  letters  wiU  issue.  In  such  a  case,  the  bond  given 
should  run  to  the  legatees  and  not  to  tlie  people,  as  ordinarily,  for 
the  surrogate  cannot  prosecute  a  bond  which  he  has  no  power  by 
law  to  exact.* 

A  non-resident  executor  is  required  to  give  a  bond,  though  no 
objection  on  the  ground  of  his  non-residence  is  made.  If  there  is 
no  objection  to  him,  except  his  non-residence,  he  is  entitled  to 
letters  without  giving  a  bond,  "  if  he  has  an  office  within  the  State, 
for  the  regular  transaction  of  business  in  person ;  and  the  will 
contains  an  express  provision,  to  the  effect  that  he  may  act  without 
giving  security."  *  The  subject  of  official  bonds  is  discussed  in  a 
subsequent  chapter.* 

ARTICLE   THIRD. 

NEOESSAEY    QUALIFICATIONS    OF   EXECDTOE. 

The  statute  declares  that  "  no  person  shall  be  deemed  compe- 
tent to  serve  as  an  executor  who,  at  the  time  the  will  is  proved, 
shall  be  (1)  incapable  in  law  of  making  a  contract  (except  married 
women) ;  (2)  under  the  age  of  twenty-one  years ;  (3)  an  alien  not 
being  an  inhabitant  of  this  State ;  (4)  who  shaR  have  been  con- 
victed of  an  infamous  crime ;  (5)  who,  upon  proof,  shall  be  ad- 
judged incompetent  by  the  surrogate  to  execute  the  duties  of  such 
trust,  by  reason  of  drunkenness,  dishonesty,  improvidence  or  want 
of  understanding."  *  And,  in  his  discretion,  the  surrogate  may 
refuse  to  grant  letters  to  a  person  unable  to  read  and  write  the 
English  language.^  The  statutory  disqualifications  of  adminis- 
trators are  similar,  though  not  expressed  in  identical  language; 
and  the  convenience  of  the  reader  will  be  consulted  by  referring 


'  Sullivan's  Estate,  1  Tuck.  94. 

2  Co.  Civ.  Proc.  §  2638.  "  See  Chapter  XV. 

<  2  B.  S.  69,  §  3,  as  amended  L.  1830,  c.  230,  §  17;  L.  1873,  c.  79. 

5  L.  1867,  c.  782,  §  5.  Before  the  passage  of  this  statute,  it  was  held  that 
mere  illiteracy  did  not  authorize  the  surrogate  to  supersede  the  letters  testamen- 
tary (Emerson  v.  Bowers,  14  N.  Y.  449;  rev'g  14  Barb.  658). 
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here  to  the  cases  which  have  settled  the  construction  of  either 
statute. 

Letters  may  issue  to  married  women.] — Under  the  Revised 
Statutes/  a  married  woman  could  not  be  appointed  an  administra- 
trix or  guardian,  and  she  could  not  act  as  an  executrix  and  as  such 
receive  letters  testamentary,  unless  her  husband  filed  a  written  con- 
sent with  the  surrogate,  thereby  becoming  responsible  for  acts 
jointly  with  her.  In  1863,^  a  married  woman  was  permitted  to  re- 
ceive letters  of  administration,  on  the  same  condition  on  which  let- 
ters testamentary  might  issue  to  her,  to  wit,  the  written  consent  of 
her  husband.  It  was  not  until  186T'  that  she  was  declared  capable 
of  acting,  without  the  consent  of  her  husband,  as  executrix,  admin- 
istratrix and  guardian,  and  of  receiving  letters  as  such,  as  though 
she  was  a  single  woman. 

Non-resident  aliens.] — Only  those  are  excluded  on  the  ground 
of  alienage  and  non-inhabitancy  who  are  both  aliens, — i.  e.,  not 
citizens  of  the  United  States — and  non-residents  of  this  State. 
"Aliens,"  as  used  in  the  statute,  means  those  born  out  of  the  juris- 
diction of  the  United  States,  and  who  have  not  been  naturalized ; 
not  citizens  resident  of  another  State.*  Where  the  disability  of  a 
person  under  age,  or  an  alien,  is  removed  before  the  complete  exe- 
cution of  the  wiU,  i.  e.,  the  complete  administration  of  the  estate, 
he  is  entitled  to  apply  for,  and  receive,  supplementary  letters  in 
the  same  manner  as  the  original  letters.  They  are  thereupon  au- 
thorized to  join  in  the  execution  bf  the  wiU,  with  the  persons  pre- 
viously appointed.' 

Conviotion  of  infawLous  crime.] — Before  "dishonesty"  was 
made  a  disqualification,  no  degree  of  legal  or  moral  guilt  or  delin- 


=  2  E.  S.  69,  §  4.  »  L.  1863,  c  363,  §  4. 

'  L.  1867,  c.  783,  §  3.  See  Bunoe  v.  Vandergrift,  8  Paige,  37;  Matter  of  El- 
gin, 1  Tuck.  97;  Whitney  v.  Coakman,  39  Barb.  483.  After  the  act  of  1867,  the 
provision  of  L.  1837,  c.  460,  §  34,  that  the  surrogate  might  revoke  the  appoint- 
ment of  an  executrix  mariying  after  her  appointment,  became  obsolete,  and  has 
been  repealed  (L.  1880,  c.  345).  See  Woodruff  v.  Cox,  3  Bradf.  150,  as  to  effect 
of  marriage  after  letters. 

^McGregor  v.  McGregor,  3  Abb.  Ct.  App.  Dec.  93;  s.  c.  1  Keyes  1.33-  33 
How.  Pr.  456. 

=  3  R.  8.  70,  §  5. 
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quency  rendered  a  person  incompetent,  unless  he  had  been  actu- 
ally convicted  of  an  infamous  crime,  upon  indictment  or  other 
criminal  proceeding ;  ^  nor  did  immoral  habits  or  offenses  of  moral 
turpitude  disqualify.^  The  only  admissible  evidence  of  the  con- 
viction of  a  crime  "is  the  record  of  the  conviction.^ 

Drunkenness,  dishonesty,  imjpromdence,  etc.] — Drunkenness^ 
when  not  so  gross  as  to  justify  a  finding  that  the  person  is  an  ha- 
bitual drunkard,  under  the  statute,  will  not  preclude  the  issue  of 
letters.^  "  Dishonesty,"  as  a  ground  of  disability,  was  inserted  in 
the  statute  by  the  amendment  of  1873.^  As  commonly  under- 
stood, dishonesty  may  be  predicated  of  many  acts  not  punishable 
under  the  criminal  law.  A  crime,  it  would  seem,  is  not  necessary 
to  disqualify  a  person.  On  the  other  hand,  dishonest  conduct, 
such  as  breaking  a  contract,  pirating  a  trade-mark,  making  a  false 
claim  to  property  and  the  like,  would  not  disqualify.  But  the 
term  would  include,  we  think,  the  case  of  a  debt  fraudulently  con- 
tracted or  incurred  in  a  fiduciary  relation  for  which  the  party  was 
held  to  bail  in  civil  action.  So  it  might  include  an  assignment  of 
property  adjudged  to  have  been  made  with  intent  to  cheat  and  de- 
fraud creditors.  It  would  seem  to  mean  a  "  dishonesty  "  in  money 
matters.  Mere  lying,  or  even  perjury  of  itseK  would  not,  we 
think,  be  held  to  be  such  disqualifying  dishonesty.  It  may  be 
properly  remarked  here  that  general  reputation  for  dishonesty 
ought  not  to  be  considered  sufficient  proof  of  the  fact,  but  partic- 
ular acts  should  be  shown,  from  which  the  court  may  draw  its  con- 
clusion. 

The  "  improvidence  "  contemplated  by  the  statute  is  that  want 
of  care  or  foresight  in  the  management  of  property  which  is  likely 
to  endanger  the  estate  or  diminish  its  value,^  and  refers  to  such 
habits  of  mind  and  body  as  render  a  man  generally,  and  under  all 
ordinary  circumstances,  unfit  to  serve.'     The  fact  that  a  man  is  a 


'  Coope  V.  Lowerre,  1  Barb.  Ch.  45. 

2  See  McGregor  v.  McGregor,  3  Abb.  Ct.  App.  Dec.  92;  s.  c.  1  Keyes,  133. 

3  Harrison  v.  McMahon,  1  Bradf .  289. 
«  Elmer  v.  Kechele,  1  Redf .  472. 

^  L.  1873,  c.  79,  §  1.  Before  this  statute,  the  fact  that  a  man  sought  to  obtain 
the  property  of  others  by  theft  or  fraud,  was  held  not  evidence  of  "  improvi- 
dence "  (Coope  V.  Lowerre,  1  Barb.  Ch.  45). 

"  Coope  V.  Lowerre,  1  Barb.  Ch,  45;  Coggshall  v.  Green,  9  Hun,  471. 

'  Emerson  v.  Bowers,  14  N.  Y.  449 ;  rev'g  14  Barb.  658. 
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professional  gambler  is  presumptive  evidence  of  such  improvi- 
dence,^ but  mere  insolvency  is  not,'  nor  the  fact  that  he  is  a  debtor 
to  the  estate.* 

A  "  want  of  understanding  "  is  something  more  than  a  lack  of 
information  on  legal  subjects  or  business  matters ;  *  and  it  has  been 
held  that  an  ill  regulated  temper  and  a  want  of  self  control,  even 
though  excessive,  are  not  a  good  objection  to  a  grant  of  letters.' 
We  shall  revert  to  this  subject  in  speaking  of  proceedings  to  re- 
voke letters,  for  the  incompetence  of  the  executor. 

Staying  issue  of  letters.] — The  executor  may  demand,  upon  his 
appearing  and  qualifying,  the  immediate  issue  of  letters  to  him  on 
the  entry  of  the  decree  admitting  the  wiU  to  probate.^  No  special 
application  in  writing,  or  order  for  the  letters  is  required.  Before, 
however,  the  letters  are  actually  issued,  any  person  interested  in 
the  estate,  including  a  creditor,  may  procure  a  stay  of  their  issue 
by  j6.1ing  an  affidavit.  The  affidavit  should  set  forth,  in  addition 
to  a  statement  of  his  interest,'  the  legal  objections  to  the  compe- 
tency of  the  executor,  or  that  the  affiant  is  advised  and  believes 
that  sufficient  objections  exist,  and  that  he  intends  to  file  a  specific 
statement  of  the  same.  Thereupon  the  surrogate  is  required  to 
stay  the  grant  of  letters  for  at  least  thirty  days,  or  until  the  matter 
is  sooner  disposed  of  .^  The  specification  or  statement,  duly  veri- 
fied by  the  objector,  or  his  attorney,  may,  of  course,  be  made  in 
the  first  instance,  dispensing  with  the  affidavit.  No  time  is  speci- 
fied for  the  filing  of  the  specification,  after  the  affidavit,  but  if  not 
filed  before  the  stay  expires,  letters  will  issue  of  course.  If  the 
objections  are  directed  to  the  competency  of  only  one  of  several 
executors,  the  issue  of  letters  to  the  others,  not  objected  to,  will 
not  be  stayed.' 

Disposition  of  objections.'] — The  surrogate  must  inquire  into 
an  objection  duly  filed,  for  which  purpose  he  may  receive  proof, 

'  McMahon  v.  Harrison,  6  N.  Y.  443;  affi'g  10  Barb.  659;  rev'g  1  Bradf.  283. 
^  Matter  of  Post,  Dayt.  on  Surr.  1st  ed.  Appendix,  1.      But  see  Shields  v. 
Shields,  60  Barb.  59 ;  Senior  v.  Ackerman,  2  Redf .  302. 

'  Churchill  v.  Prescott,  3  Bradf.  804.  *  Shilton's  Estate,  1  Tuck.  73. 

'  McGregor  v.  McGregor,  3  Abb.  Ct.  App.  Dec.  92;  s.  c.  1  Keyes,  133. 

'  Co.  Civ.  Proc.  §  2636.  '  See  anU,  p.  98. 

»  Co.  Civ.  Proc.  §  2636. 

'  It  was  otherwise  under  the  former  statute  (McGregor  v.  Buel,  24  N.  Y.  167). 
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by  affidavit  or  otherwise,  in  his  discretion ;  and  if  it  appears  that 
there  is  a  legal  and  sufficient  objection  to  any  person  "  named  as 
executor  in  the  will,"  the  letters  will  not  be  issued  to  him,  except 
in  certain  cases  hereafter  mentioned.'  The  statute  does  not  define 
"  a  legal  and  sufficient  objection ; "  but  it  evidently  includes  not 
only  cases  of  absolute  disqualification  as  above  mentioned,  but 
others ;  such  as  precarious  circumstances,  or  non-residence,  which 
are  made  grounds  for  the  revocation  of  letters  testamentary.^ 

Olviating  objections  l>y  giving  a  iond.'j — Although  an  objec- 
tion against  an  executor  has  been  established  to  the  satisfaction  of 
the  surrogate,  he  may  entitle  himself  to  letters  by  giving  the  usual 
bond,  in  the  f dUowing  cases : 

"  1.  Where  the  objection  is,  that  his  circumstances  are  such, 
that  they  do  not  afford  adequate  security  to  the  creditors,  or  per- 
sons interested  in  the  estate,  for  the  due  administration  of  the  es- 
tate. 

"  2.  Where  the  objection  is,  that  he  is  not  a  resident  of  the 
State ;  and  he  is  a  citizen  of  the  United  States."  ^ 

Where  objection  is  made  under  the  first  head,  it  is  not  mate- 
rial to  inquire  whether  the  testator  was  aware  of  the  want  of  re- 
sponsibility in  the  executor  at  the  time  of  making  the  wiU.  If  he 
has  been  so  improvident  as  to  commit  the  administration  of  his  es- 
tate to  one  whose  circumstances  are  such  as  not  to  afford  adequate 
security  for  the  faithful  discharge  of  his  trust,  the  court  must  in- 
terfere for  the  protection  of  the  estate.*  The  executor  from  whom 
a  bond  is  required,  must  qualify,  and  his  sureties  must  justify,  as 
in  the  case  of  an  administrator  giving  bonds.  In  fixing  the  pen- 
alty of  the  bond,  the  surrogate  must  take  into  consideration  the 
value  of  the  real  property  or  the  proceeds  thereof,  which  may 
come  into  the  executor's  hands  under  the  will.' 


'  Co.  Civ.  Proc.  §  2637.  If  objection  can  be  made  only  to  an  executor  named 
in  tlie  will,  the  section  does  not  apply  to  an  executor  who  is  not  named,  but  only 
constructively  appointed. 

"  Seepoat,  Chapter  XIV.  '  Co.  Civ.  Proc.  §  3638. 

■*  Wood  V.  Wood,  4  Paige,  399. 

»  Co.  Civ.  Proc.  §  3645.     See  post,  Chapter  XV. 
38 
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ARTICLE    FOURTH. 

ANCILLAET   LETTEES    ON   FOEEIGIT   PEOBATE. 

When  granted.'] — It  has  always  been  the  practice  of  our  probate 
eourts,  independently  of  any  statutory  authority,  to  acknQ,wledge 
the  foreign  probate  of  a  will,  so  far  at  least  as  to  follow  the  decree 
of  the  foreign  court,  in  the  grant  of  probate,  and  to  issue  letters 
testamentary  here.  This  was  done  upon  the  production  of  a  duly 
exemplified  copy  of  the  probate  granted  by  the  proper  court  of 
the  testator's  domicil.  Precedents  of  this  practice  are  found  in  the 
records  of  the  colonial  government  of  this  State  of  a  remote  date.^ 
The  practice  has  been  confirmed  by  statute.  The  Code  of  Civil 
Procedure,  revising  and  amending  the  former  statutes  on  this  sub- 
ject, provides,  that  "  where  a  will  of  personal  property,  made  by  a 
person  who  resided  without  the  State  at  the  time  of  the  execution 
thereof,  or  at  the  time  of  his  death,  has  been  admitted  to  probate 
by  a  competent  court,  within  the  foreign  country,  or  the  State,  or 
the  territory  of  the  United  States,  where  it  was  executed,  or  where 
the  testator  resided  at  the  time  of  his  death ;  the  surrogate's  court, 
having  jurisdiction  of  the  estate,  must,  upon  an  application  made 
as  prescribed  in  this  article,  accompanied  with  an  exemplified  copy 
of  the  will,^  and  of  the  judgment,  decree,  or  order,  so  admitting 
the  same  to  probate,  and  also  of  the  foreign  letters,  if  any  have 
been  issued,  record  the  will  and  the  foreign  letters,  and  issue  there- 
upon ancillary  letters  testamentary,  or  ancillary  letters  of  admin- 
istration with  the  win  annexed,  as  the  case  requires."  ^ 


'  See  Isham  v.  Gibbons,  1  Bradf .  69. 

'  Query,  whether  "  an  exemplified  copy  of  the  record  of  the  will." 
*  Co.  Civ.  Proc.  §  3695.  "Where  the  probate  was  granted  without  the  State 
and  within  the  United  States,  the  copy  of  the  letters  and  of  the  decree,  etc.,  pre- 
sented to  the  surrogate  here  must  be  authenticated  by  the  seal  of  the  court  and 
the  signature  of  the  clerk,  if  any,  and  of  the  chief  judge  or  presiding  magistrate 
thereof  (Co.  Civ.  Proc.  §  2704).  The  copy  of  the  (record  of  the)  will  so  pre- 
sented must  be  authenticated  in  like  manner,  if  the  original  remains  in  the 
court;  or  if  it  is  in  the  custody  of  a  separate  oflBcer,  it  must  be  authenticated  by 
Ms  official  seal  and  his  signature  (Co.  Civ.  Proc.  §  2704).  A  certificate  under 
the  great  or  principal  seal  of  the  State  or  territory,  and  the  hand  of  the  secretary 
of  state,  or  other  officer  who  has  the  custody  thereof,  must  be  appended  to  the 
exemplification  or  letters  to  the  effect  that  the  court  is  duly  constituted;  that  it 
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Application,  where  made.] — The  application  must  be  made  to 
*'  the  surrogate's  court  having  jurisdiction."  Jurisdiction  is  ac- 
quired by  the  existence  of  assets  in  the  county  of  the  surrogate. 
The  word  "  assets  "  is  defined  to  signify  "  personal  property  appli- 
cable to  the  payment  of  the  debts  of  the  decedent."  It  is  the  ac- 
tual existence  or  location  of  such  personal  property  in  the  county 
which  determines  the  question  of  jurisdiction;  and  where  the 
asset  consists  of  a  bond  belonging  to  the  estate,  the  county  in  which 
the  instrument  actually  is,  and  not  the  county  where  the  obligor 
resides,  is  the  proper  county  in  which  to  apply  in  such  a  case. 
"Where,  therefore,  a  resident  of  another  State  died  there,  leaving  a 
will  which  was  admitted  to  probate  there,  and  owning  a  bond  in  a 
county  of  this  State,  the  surrogate's  court  of  that  county  was  held  to 
be  the  "  court  having  jurisdiction  of  the  estate,"  for  the  purpose  of 
issuing  letters,  under  the  original  of  the  foregoing  provision.' 

Notice  to  creditors  of  application.] — Upon  the  presentation  of 
a  petition  for  ancillary  letters  upon  a  foreign  probate  "  the  surro- 
gate must  ascertain,  to  his  satisfaction,  whether  any  creditors,  or 
persons  claiming  to  be  creditors,  of  the  decedent,  reside  within  the 
State ;  and  if  so,  the  name  and  residence  of  each  creditor,  or  per- 
son claiming  to  be  a  creditor,  so  far  as  the  same  can  be  ascertained. 
He  must  thereupon  issue  a  citation,  directed  to  each  person  whose 
name  and  residence  have  been  so  ascertained ;  and  also  directed 
generally  to  all  creditors,  or  persons  claiming  to  be  creditors,  of 
the  decedent.  Any  such  person,  although  not  cited  by  his  name, 
may  appear  and  contest  the  application,  and  thus  make  himself  a 
party  to  the  special  proceeding."  ^ 

Bond  of  ancillary  executor.] — Upon  the  return  of  the  cita- 
tion, the  surrogate  first  ascertains,  as  nearly  as  he  can,  the  amount 
of  debts  due,  or  claimed  to  be  due,  from  the  decedent  to  residents 
of  this  State.     Before  ancillary  letters  are  issued,  the  person,  to 


has  jurisdiction,  under  the  laws  of  the  State  or  territory,  to  grant  the  letters  or 
to  make  the  judgment,  decree,  or  order,  as  the  case  requires ;  that  the  records  or 
proofs  exemplified  are  kept,  pursuant  to  those  laws,  by  that  court,  or  by  the  of- 
ficer who  authenticates  the  same ;  that  the  seals,  appended  to  the  exemplifications 
or  certificate,  are  genuine  (Co.  Civ.  Proc.  §  3705). 

'  Beersv.  Shannon,  73  N.T.  393;  rev'g  13  Hun,  161.   See  Co.  Civ.  Proc.  §  2478. 

»  Co.  Civ.  Proc.  §  : 
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whom  they  are  awarded,  must  qualify,  in  the  same  manner  as  an 
administrator  of  an  intestate's  estate.  The  penalty  of  the  bond 
may,  however,  in  the  discretion  of  the  surrogate,  be  in  such  a  sum, 
not  exceeding  twice  the  amount  which  appears  to  be  due  from  the 
decedent  to  residents  of  this  State,  as  will,  in  the  surrogate's  opin- 
ion, effectually  secure  the  payment  of  those  debts ;  or  the  sums 
which  the  resident  creditors  will  be  entitled  to  receive,  from  the 
persons  to  whom  the  letters  are  issued,  upon  an  accounting  and 
distribution,  either  within  this  State,  or  within  the  jurisdiction 
where  the  principal  letters  were  issued.'' 

To  whom  letters  will  he  grantedJ] — "Where  the  will  specially 
appoints  one  or  more  executors,  with  respect  to  personal  property 
situated  within  this  State,  the  ancillary  letters  testamentary  must 
be  directed  to  the  persons  so  appointed,  or  to  those  who  are  com- 
petent to  act  and  quaUfy.  If  all  are  incompetent,  or  fail  to  qual- 
ify, or  in  a  case  where  such  an  appointment  is  not  made,  ancillary 
letters  testamentary,  or  ancillary  letters  of  administration,  will  be 
directed  to  the  person  named  in  the  foreign  letters ;  "  unless  another 
person  applies  therefor,  and  files,  with  his  petition,  an  instrument, 
executed  by  the  foreign  executor  or  administrator ;  or,  if  there  are 
two  or  more,  by  all  who  have  qualified  and  are  acting ;  and  also 
acknowledged  or  proved,  and  certified,  in  like  manner  as  a  deed  to 
be  recorded  in  the  county,  authorizing  the  petitioner  to  receive 
such  ancillary  letters."  ^  In  that  case,  the  surrogate  must,  if  the 
petitioner  is  a  fit  and  competent  person,  issue  such  letters  to  him. 
Where  two  or  more  persons  are  named  in  the  foreign  letters,  or  in 
an  instrument  executed  as  above  prescribed,  the  ancillary  letters 
may  be  directed  to  either  or  any  of  them,  without  naming  the 
others,  if  the  others  fail  to  qualify,  or  if,  for  good  cause  shown,  to 
the  surrogate's  satisfaction,  the  decree  so  directs. 

The  power  of  the  courts  here,  over  the  person  to  whom  the  an- 
cillary letters  are  issued,  and  his  rights,  powers,  duties  and  liabili- 
ties will  be  considered  hereafter.  We  shall  also  have  occasion  to 
speak  of  the  rights,  etc.,  of  foreign  ^executors,  etc.,  who  have  not 
taken  out  ancillary  letters  here.' 


Co.  Civ.  Proc.  §  2699.     See  Matter  of  Hanover,  3  Redf.  91. 
'  Co.  Civ.  Proc.  §  2697.  =  Be&post,  Chapter  XVII. 
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ARTICLE  FIFTH. 

LETTEES    TO   TEBTAMENTAET   TEUSTEES. 

Executor's  and  trustees  functions  distinguished. ^ — The  oflSce 
of  an  executor,  and  that  of  a  testamentary  trustee,  are  essentially 
distinct,  although  not  unfrequently  the  same  person  is  appointed 
both  executor  and  trustee.  In  the  former  capacity,  it  is  his  duty 
to  collect  the  property  and  pay  the  debts  and  legacies ;  in  the 
latter,  he  is  called  upon  to  invest  and  manage  a  particular  fund  or 
trust  estate,  in  accordance  with  the  directions  of  the  will.  Where 
the  will  indicates  the  intention  of  the  testator  to  give  his  trustees 
a  distinct  and  independent  character,  the  probate  of  the  will  does 
not  make  the  executors  trustees  also,  unless  they  accept  the  trust 
as  such  and  qualify  accordingly.'  But  where  the  will  appoints  a 
person  executor,  and  then  imposes  upon  him,  as  such,  the  execu- 
tion of  a  trust,  then  the  appointee,  by  proving  the  will  and  quali- 
fying as  executor,  wiU  be  deemed  to  have  accepted  the  trust ;  and 
he  is  accountable  in  each  capacity  separately.  It  is  as  if  two  dif- 
ferent persons  had  been  appointed  to  the  two  offices.  But  there  is 
nothing  to  prevent  a  person  who  is  named  both  executor  and 
trustee  from  accepting  one  office  and  renouncing  or  disclaiming 
the  other.^  So  having  accepted  both  offices,  he  may  be  removed 
from  one  office  for  cause,  and  retained  in  the  other.' 

Until  1850,  surrogates'  courts  did  not  possess  jurisdiction,  by 
statutory  provision  at  least,  over  testamentary  trustees  as  such. 
This  jurisdiction  has  been  extended  from  time  to  time  since  that 
date,  and  is  greatly  enlarged  by  the  Code  of  Civil  Procedure.  A 
statement  of  the  nature  and  limits  of  this  new  jurisdiction  is  re- 


'  DePeyster  v.  Clendening,  8  Paige,  395.  See  1  Perry  on  Trusts,  §  363.  As 
used  in  the  code,  a  "  testamentary  trustee  "  includes  every  person  except  an  ex- 
ecutor, an  administrator  with  the  will  annexed,  or  a  guardian,  who  is  designated 
by  a  will,  or  by  any  competent  authority,  to  execute  a  trust  created  by  a  will. 
It  also  includes  such  an  executor  or  administrator,  where  he  is  acting  in  the 
execution  of  a  trust  created  by  the  will,  which  is  separable  from  his  functions  as 
executor  or  administrator  (Co.  Civ.  Proc.  §  3514,  subd.  6). 

'  Williams  on  Exrs.  6th  Am.  ed.  1894,  note  I. 

'  "Wood  V.  Brown, '34  N.Y.  339;  Leggett  v.  Hunter,  19  N.T.  445 ;  35  Barb.  81 ; 
Craig  V.  Craig,  8  Barb.  Ch.  76;  Matter  of  Wadsworth,  3  Id.  381. 
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served  for  future  consideration.'  It  is  proper,  however,  to  speak 
in  this  place  of  the  authority  of.  the  court  to  malce  a  grant  of  let- 
ters to  testamentary  trustees. 

Executor  need  not  separately  qualify  as  trustee.} — As  was  said, 
3,bove,  a  person  who  accepts  the  ofiBce  of  executor  by  qualifying^ 
and  receiving  letters  will  be  deemed  by  that  act  to  have  accepted 
the  duty  of  executing  any  trusts  which  the  will  has  confided  to 
him.  He  is  not  required  to  take  any  additional  oath  of  office ; 
nor  is  it  necessary  that  the  letters  testamentary  directed  to  him 
should  designate  his  character  or  function  as  trustee  as  distin- 
guished from  that  of  executor.  So  also  his  bond  as  executor^ 
where  one  is  required  of  and  given  by  him,  will  be  held  as  secu- 
rity for  the  faithful  performance  of  his  duties  as  trustee.  In  case, 
however,  the  wiU  contemplates  that  the  executor  as  such  is  to  per- 
form only  the  ordinary  duties  of  an  executor,  and  that  when  the 
estate  is  settled  by  him,  another  duty  is  to  arise,  to  be  performed 
either  by  him  or  by  another,  then,  it  is  said,  the  bond  of  the  exec- 
utor is  not  security  for  those  further  duties.' 

When  letters  of  tnisteeship  are  proper.] — A  different  question 
arises  in  case  the  office  of  trustee  is  conferred  by  the  will  upon  a 
person  other  than  the  executor.  The  will  may  specifically  devise 
or  bequeath  a  part  of  the  estate  to  one  person,  in  trust  for  particu- 
lar objects,  and  confide  the  remainder  of  his  estate  to  another,  as- 
executor,  for  general  administration ;  or  it  may  confide  the  whole 
estate  to  the  executor,  to  coUect  the  same,  and,  after  paying  debts, 
and  legacies,  to  hand  over  the  residuum,  or  a  part  of  it,  to  another 
person,  in  trust,  to  invest  and  manage.  The  statute  nowhere  con- 
fers upon  surrogates'  courts  any  authority  to  issue  letters  to  a  testa- 
inentary  trustee,  nor  for  the  appointment  of  such  a  trustee,  except 
in  the  cases  of  the  resignation,  death,  lunacy,  or  removal  of  a  testa- 
mentary trustee  when  the  trust  has  not  been  f  uUy  executed.  It 
may,  in  such  cases,  "appoint  his  successor."^  The  decree  ap- 
pointing the  successor  to  carry  out  the  unexecuted  trusts  of  the 
will  is,  of  itseK,  a  sufficient  warrant  of  authority  to  the  trustee  to 
act,  and  vests  the  trust  estate  in  him,  without  the  issue  of  formal 


>  &Q&poat,  Chapter  XVII.  '  Perry  on  Trusts,  g  362,  and  cases  cited. 

'  Co.  Civ.  Proc.  §  3818. 
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letters* which  are  merely  evidence  of  his  authority,  and  not  the 
soxirce  of  it.  "Without  doubt,  however,  the  surrogate  may,  and  in 
most  cases  it  is  desirable  that  he  should,  upon  application,  issue 
formal  letters  to  the  successor  thus  appointed,  upon  his  acceptance 
of  the  appointment,  and  qualifying.  A  bond  may  be  required  of 
such  appointee  in  cases  where  an  executor  would  be  required  to 
furnish  security ;  *  and  he  may  be  required  to  subscribe  and  file  an 
oath  of  office,  although  the  statute  is  silent  on  the  subject. 

From  the  power  of  the  surrogate  to  appoint  a  successor  to  a 
deceased  or  retiring  trustee,  it  does  not  follow  that  he  has  authority 
to  appoint  a  trustee  (who  is  not  also  executor)  originally,  or  after- 
wards, upon  the  probate.  A  trustee  named  in  the  will  takes  his 
title  directly  from  the  instrument,  and  if  any  authority  from  the 
court  were  necessary  to  perfect  or  evidence  his  title,  the  record  of 
the  probate  would  be  sufficient  for  that  purpose.  We  believe  there 
is  no  precedent  of  a  grant  of  letters  of  trusteeship,  upon  the  probate 
of  the  will,  to  a  person  other  than  the  executor ;  nor  of  any  proceed- 
ing in  the  surrogate's  court,  similar  to  those  in  the  case  of  executors, 
to  compel  a  person,  named  trustee  in  a  wiE,  to  appear  and  qualify 
within  a  time  stated,  or  be  superseded.  The  remedy  of  the  cestuis 
que  trust,  in  such  a  case,  is  in  the  law  courts.  Nor,  it  would  seem, 
has  the  surrogate's  court  any  authority  to  accept  the  renunciation 
or  disclaimer  of  a  person  named  trustee,  and  appoint  another  in  his 
stead ;  nor,  we  think,  to  appoint  one  to  fill  the  place  of  a  nominated 
trustee  who  died  before  the  probate  of  the  will.  The  court  can 
appoint  only  "  a  successor  "  of  a  person  who  has  once  been  trustee. 
For  the  same  reason,  a  person  to  whom  the  executor  is  directed,  by 
the  will,  to  hand  over  the  residuum  or  any  part  of  the  estate,  upon 
the  completion  of  its  general  administration,  to  be  held  by  him  in 
trust,  does  not  require,  as  evidence  of  his  authority  to  receive' it, 
any  formal  grant  of  letters  by  the  surrogate.  The  executor,  before 
paying  over  the  fund,  wiU,  for  his  own  protection,  see  to  it  that 
the  trustee  is  competent  and  qualified  to  accept  the  trust.  Having 
once  accepted  it,  he  thenceforth  becomes  subject  to  the  direction 
and  control  of  the  surrogate's  court,  and  may  be  required,  in  a 
proper  case,  to  furnish  security  and  to  render  an  account  of  his 
proceedings  as  trustee. 


Co.  Civ.  Proc.  §  3815. 
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ARTICLE   SIXTH. 

FOKCE  AKD   EFFECT  OF  LETTEES. 

Reckoning  time  upon  successive  letters.] — Where  it  is  pre- 
scribed, that  any  act,  with  respect  to  the  estate  of  a  decedent,  must 
or  may  be  done  within  a  specified  time  after  letters  are  issued,  and 
successive  or  supplementary  letters  are  issued  upon  the  same  es- 
tate, the  time  so  specified  must  be  reckoned  from  the  issuing  of 
the  first  letters,  except  in  a  case  where  it  is  otherwise  specially  pre- 
scribed by  law ;  or  where  the  first  or  any  subsequent  letters  are  re- 
voked, under  section  2684  of  the  code,  or  by  reason  of  the  want 
of  power  in  the  surrogate's  court  to  issue  them  for  any  cause.' 

Priority  among  different  lettei^s.] — The  person  or  persons, 
to  whom  letters  testamentary,  or  letters  of  administration  are 
first  issued,  have  sole  and  exclusive  authority,  as  executors  or 
administrators,  pursuant  to  the  letters,  until  the  letters  are 
regularly  revoked.  They  are  entitled  to  demand  and  recover 
from  any  person,  to  whom  letters  upon  the  same  estate  are 
afterwards  issued,  by  any  other  surrogate's  court,  the  decedent's 
property  in  his  hands.  But  the  acts  of  a  person,  to  whom  letters 
were  afterwards  issued,  done  in  good  faith,  before  notice  of  the 
letters  first  issued,  are  valid ;  and  an  action  or  special  proceeding, 
commenced  by  him,  may  be  continued  by  and  in  the  name  of  the 
person  or  persons  to  whom  the  letters  were  first  issued.' 

Effect  of  letters  as  evidence.'] — The  subject  of  the  conclusive 
effect  of  a  judicial  determination  of  a  surrogate's  court,  in  matters  of 
probate  and  administration,  has  already  been  fully  discussed.'  In 
regard  to  the  effect  of  letters,  as  evidence  of  the  authority  of  those 
to  whom  they  are  issued,  the  statute  declares  that,  except  in  the 
case  of  different  letters,  as  above  provided  for,  letters  testamentary 
are,  like  letters  of  administration,  and  letters  of  guardianship, 
when  granted  by  a  court  or  officer,  having  jurisdiction  to  grant 
them,  "conclusive  evidence  of  the  authority  of  the  persons  to 
whom  they  are  granted,  until  the  decree  granting  them  is  reversed 
upon  appeal,  or  the  letters  are  revoked."  * 

'  Co.  Civ.  Proc.  §  3593.  »  Co.  Civ.  Proc.  §  3593. 

»  Bee  ante,  pp.  45,  et  seq.  *  Co.  Civ.  Proc.  §  3591. 


CHAPTER  X. 

ADMINISTRATIOK  WITH  THE  WILL  ANNEXED. 

When  letters  are  issuable.'] — In  the  preceding  chapter,  we 
considered,  the  case  of  a  decedent  leaving  a  will  which  authorizes 
the  selection  of,  or  nominates,  as  executor,  a  person  who  is  competent 
and  willing  to  serve,  and  does  serve,  in  that  capacity.  But  cases  may 
arise  where  the  wiU  fails  to  appoint  an  executor,  or  where  the  ap- 
pointment fails  to  take  effect,  or  where  the  executorship  becomes 
vacant  before  the  personal  estate  of  the  testator  is  completely  ad- 
ministered. The  administration  of  the  estate,  under  the  directions 
of  the  wiU,  is  not  affected  by  the  omission  to  appoint  an  executor, 
or  by  the  failure  of  the  appointment  to  take  effect,'  or  by  the 
office  of  executor  becoming  vacant.^  In  such  a  ease,  however,  it 
becomes  necessary  for  the  surrogate  to  appoint  a  suitable  person  to 
perform  the  will  of  the  testator,  so  far  as  it  properly  can  be  done 
by  one  to  whom  he  has  not  confided  the  trust.  The  person  so  ap- 
pointed receives  letters  of  administration  with  the  will  annexed,' 


'  In  each  case  the  deceased,  in  the  language  of  the  books,  is  said  to  die  quaM 
intestatus  (Wms.  on  Executors,  461),  hut  that  phrase  does  not  imply  that  the  tes- 
tator did  not  make  a  valid  disposition  of  all  his  property.  The  technical  dis- 
tinction between  a  will  and  a  testament  was  that  the  appointment  of  an  executor 
was  essential  to  the  latter,  and  it  was  anciently  even  held  that,  without  the  ap- 
pointment of  an  executor,  a  will  was  void  (Id.). 

'  Where  the  estate  of  a  decedent  has  been  brought  under  the  jurisdiction  of 
the  supreme  court,  or  of  a  superior  city  court,  by  an  action  for  partition  or  dis- 
tribution, or  for  the  construction  or  establishment  of  a  will,  the  court  may,  upon 
the  death  of  the  sole  surviving  executor,  appoint  a  receiver  of  the  estate,  pend- 
ing the  action,  upon  such  terms  and  conditions,  and  upon  such  notice  to  the  par- 
ties interested,  as  the  court  directs,  and  upon  such  security,  if  any,  as  to  the 
court  seems  proper.  For  the  purpose  of  carrying  into  efEect  the  judgment  and 
orders  of  the  court,  in  relation  to  the  estate,  a  receiver  so  appointed  is  the  succes- 
sor in  interest  of  the  surviving  executor  ;  and  has,  subject  to  the  direction  of 
the  court,  the  like  power  as  an  administrator  with  the  will  annexed  (Co.  Civ. 
Proc.  §  1869;  revising  L.  1863,  c.  466,  §  1).  The  original  act  was  held  not  to 
supersede  the  power  or  duty  of  the  surrogate  to  appoint  an  administrator  with 
the  will  annexed,  even  after  the  appointment,  by  the  supreme  court,  of  a  receiver 
of  the  same  estate  (De  Pau's  Estate,  1  Tuck.  290). 

^  Where  an  administrator  of  the  estate  of  an  intestate  dies,  etc  ,  before  he  has 
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and  thereupon  proceeds  to  administer  the  personal  estate.  For 
this  purpose,  he  has  the  ordinary  powers  of  an  administrator  ap- 
pointed in  a  case  of  intestacy,  so  far  as  they  do  not  conflict  with 
the  directions  of  the  will ;  but  he  does  not,  by  his  appointment  by 
the  surrogate,  acquire,  in  every  instance,  the  rights  and  powers 
conferred  by  the  will  on  the  person  who  is  nominated,  or  whose 
selection  is  authorized  thereby.'' 

Application  for  letters,  when  and  where  made.] — The  person 
so  appointed  is  termed  an  "  administrator  with  the  will  annexed." 
Administration  with  the  will  annexed,  is  frequently  distinguished, 
in  the  statutes,  from  an  ordinary  administration  in  case  of  intes- 
tacy ;  but  the  term  "  administrator,"  when  used  in  the  statute,  un- 
less a  different  meaning  is  expressly  or  impliedly  indicated,  is  to 
be  considered  as  including  an  administrator  with  the  will  annexed, 
especially  where  this  construction  is  necessary  to  secure  the  con- 
trol of  the  surrogate,  and  the  just  and  proper  responsibility  of  the 
administrator.' 

The  cases  in  which  the  surrogate  has  power  to  appoint  an  ad- 
ministrator with  the  will  annexed,  are  specified  in  the  code.  He 
is  authorized,  and,  upon  proper  application,  is  required,  to  make 
such  an  appointment,  if  no  person  is  named  as  executor  in  the 
will,  or  selected  by  virtue  of  a  power  contained  therein ;  or  if,  at 
any  time,  by  reason  of  death,''  incompetency  adjudged  by  the  sur- 
rogate,* express  renunciation,^  or  renunciation  implied  from  failure 


administered  all  the  effects,  the  grant  of  letters  is  entitled  "administration  de 
bonis  mm,"  i.  e.,  administration  of  the  goods,  etc.,  left  unadministered.  This 
phrase  should  not  be  used  with  respect  to  a  person  appointed  to  succeed  either 
an  executor,  or  an  administrator  with  the  will  annexed,  as  the  latter  term  is  the 
proper  appellation  of  such  an  officer  (see  Co.  Civ.  Proc.  §  2643). 

'  The  principal  distinction  is  in  regard  to  his  power  over  real  property,  which 
is  explained  post,  p.  289. 

'  Exp.  Brown,  3  Bradf .  22. 

'  Formerly  the  executor  of  a  deceased  executor  succeeded  to  his  duties,  but 
the  rule  was  changed  by  statute  (2  E.  S.  71,  §  17);  and  although  the  section  cited 
was  repealed  in  1880  (L.  1880,  o.  245,  §  1,  subd.  2),  without  a  formal  substitute, 
its  policy  is  continued  by  Co.  Civ.  Proc.  §  2643. 

'  For  the  causes  rendering  a  person  incompetent  to  act  aa  executor,  see  ante, 
p.  269. 

*  For  the  mode  of  express  renunciation,  see  Co.  Civ.  Proc.  §  2639;  p.  365, 
ante. 
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to  qualify  or  expressly  renounce/  or  revocation  of  letters,^  there  is 
no  executor,  or  administrator  with  the  will  annexed,  qualified  to 
act.'  The  death  may  occur  before  letters  testamentary  issue,  or 
afterwards,  and  before  the  estate  is  completely  administered.  The 
incompetency  may  prevent  the  issue  of  such  letters,  or  occasion 
their  revocation.*  The  revocation  of  letters  may  follow  the  accept- 
ance of  the  executor's  resignation,'  or  be  for  cause.  The  appli- 
cation must,  of  course,  be  made  to  the  surrogate  of  the  proper 
county,  that  is,  the  surrogate  who,  by  the  provisions  of  the  code, 
has  jurisdiction  over  the  estate  of  the  decedent.^  Where,  on  such 
an  application,  it  was  alleged  and  admitted  that  the  decedent  died 
within  the  county  of  the  surrogate  before  whom  the  proceedings 
were  instituted,  it  was  held  that  the  letters  could  not  be  issued,  on 
the  ground  that  she  was  an  inhabitant  of  that  county,  as  it  was 
not  shown  that  she  was  such  inhabitant  at,  or  immediately  prior 
to,  her  death ;  and  that  they  could  not  be  issued  on  the  ground 
that  she  died  within  the  county,  leaving  assets  therein,  as  it  was 
not  shown  that  she  was  a  non-inhabitant  of  the  State." 

Who  -may  apply  for  letters.] — The  application  for  letters  of 
administration  with  the  will  annexed,  may  be  made  by  a  creditor 


'  See,  as  to  implied  renunciation,  Co.  Civ.  Proc.  §  3643,  p.  367,  ante. 

'  For  the  various  grounds  and  modes  of  revocation  of  letters  testamentary, 
see  Chapter  XIV,  post. 

'  Co.  Civ.  Proc.  §  3643. 

*  See  Co.  Civ.  Proc.  §§  3636,  3685,  and  p.  273,  ante. 

'  See  Co.  Civ.  Proc.  §  3689. 

'  See,  on  this  point,  Co.  Civ.  Proc.  §  3476,  and  p.  131,  ante. 

'  Van  Giesen  v.  Bridgford,  18  Hun,  73.  In  this  case,  an  application  was 
made,  in  1878,  to  the  surrogate  of  the  county  of  Albany,  for  letters  of  adminis- 
tration with  the  will  annexed,  of  Anneke  Jantz  Bogardus,  who,  it  was  alleged, 
died  in  1663,  within  that  county.  It  was  held,  that  in  such  a  case,  where  pro- 
ceedings are  instituted  centuries  after  the  occurrences  which  they  are  intended 
to  revive  took  place,  with  a  view  to  the  disturbance  of  rights  of  property,  long 
supposed  to  have  been  settled,  a  full  compliance  with  all  formalities  should  be 
required,  and  the  party  prosecuting  such  proceedings  should  be  held  to  the  strict- 
est rules  and  requirements  of  the  law;  also,  that  at  the  time  of  the  death  of  tes- 
tatrix, the  civil  law,  as  modified  by  the  laws  and  usages  of  Holland  prevailed  in 
this  State,  and  that  she,  by  her  will,  having  nominated  and  instituted,  as  her  sole 
and  universal  heirs,  her  children,  naming  them,  the  executioji  of  the  will  de- 
volved upon  the  "  instituted  heir,"  without  the  issue  of  any  letters  testamentary 
to  him,  or  to  any  other  person  as  an  executor,  or  administrator  with  the  will  an- 
nexed. 
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of  the  decedent,  or  a  person  interested  in  the  estate.-'  Ordinarily 
the  applicant  will  be  the  person  claiming  to  be  entitled  to  the 
letters,  and  one  of  the  few  provisions  of  the  code  specially  appli- 
cable to  such  letters  is  evidently  framed  upon  that  presumption.^ 
Where  the  applicant  has  not  a  prior  right  to  letters,  he  should 
apply,  as  in  the  case  of  a  petition  for  letters  of  administration  iu 
intestacy,  for  letters  to  issue  "  either  to  him  or  to  such  other  per- 
son or  persons  having  a  prior  right,  as  may  be  entitled  thereto,  or 
in  the  alternative,"  at  his  election.' 

Mode  of  application.] — Formerly  it  was  the  general  practice 
to  apply  for  letters  of  administration  with  the  will  annexed  upon 
a  petition,  setting  forth  the  facts  which  conferred  jurisdiction 
upon  the  surrogate,  and  showing  a  proper  case  for  its  exercise. 
"While  it  is,  we  think,  desirable  for  many  reasons  that  the  applica- 
tion should  always  be  made  by  petition,  yet  it  ought  to  be  re- 
marked that  the  regulations  of  the  present  code  upon  the  subject, 
although  not  very  clear,  impliedly  dispense  with  the  necessity,  not 
only  of  a  citation,  but  of  a  petition,  except  in  a  single  class  of 
cases.  It  is  provided  that  where  a  person  applies  for  letters  of 
administration  with  the  will  annexed,  and  another  person  has  a 
right  to  the  administration  prior  to  that  of  the  petitioner  (appli- 
cant), the  application  must  be  made  by  petition,  unless  a  written 
renunciation  of  every  person  having  such  a  prior  right  is  filed  with 
the  surrogate,  and  the  execution  thereof  is  proved  to  his  satisfac- 
tion.* 

In  every  other  case,  the  surrogate  must  issue  the  letters,  upon 
the  application,  of  the  creditor  or  person  interested,  and  upon 
such  notice  to  the  other  creditors  and  persons  interested  in  the 
estate  as  the  surrogate  deems  proper.'  Since,  it  may  be  presumed, 
the  surrogate  would  not,  in  any  case,  act  without  proof  of  the 
necessary  facts,  this  general  language  would  seem  to  require  an 
affidavit,  or  at  least  a  sworn  oral  examination,  as  the  basis  of  the 


'  Co.  Civ.  Proc.  §  3643.  '  Co.  Civ.  Proc.  §  3644. 

'  Popham  V.  .Spencer,  4  Eedf .  399.  In  that  case,  it  was  also  held  that  a  peti- 
tion by  an  executrix  of  an  executor  for  an  accounting,  under  section  2606  of  the 
code,  could  not  include  an  application,  under  section  2693,  for  the  appointment 
of  an  administrator  with  the  will  annexed,  in  the  place  of  petitioner's  testator. 
The  proceedings  in  each  case  are  separate  and  distinct. 

*  Co.  Civ.  Proc.  §  2644.  »  Co.  Civ.  Proc.  §  3643. 
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"  application."  The  discretion  as  to  notice  appears  to  be  un- 
qualified. Probably  no  notice  would  be  required,  if  it  were  shown 
that  there  are  no  persons  entitled  thereto.^  In  the  cases  above 
mentioned,  where  the  statute  requires  a  petition,  the  latter  must 
pray  that  all  the  persons  having  a  prior  right,  who  have  not  re- 
nounced, be  cited  to  show  cause  why  administration  should  not  be 
granted  to  the  petitioner ;  and  the  proceedings  thereupon  are  the 
same  as  upon  an  application  for  administration  upon  the  estate  of 
an  intestate.'  Where  the  application  is  made  upon  the  ground 
that  the  office  of  executor,  etc.,  is  vacant,  leaving  assets  of  the  tes- 
tator unadministered,  prima  facie  evidence  that  there  are  such 
assets  is  sufficient;  and  a  general  allegation  that  the  executor 
named  in  the  will  died  leaving  certain  assets  unadministered,  fol- 
lowed by  a  statement  of  the  value  thereof,  confers  jurisdiction.* 
The  surrogate  cannot,  on  such  an  application,  determine  the  ques- 
tion whether  the  statute  of  limitations  has  barred  the  remedy  to 
recover  the  alleged  unadministered  assets,  or  whether  the  proposed 
administrator  with  the  will  annexed  would  have  any  legal  or  equi- 
table cause  of  action  for  the  benefit  of  the  estate ;  such  questions 
being  properly  raised,  if  at  all,  only  in  subsequent  proceedings.* 

Who  are  entitled  to  letters.'] — Under  the  Revised  Statutes  there 
was  room  for  doubt,  and  a  conflict  of  authority  existed,  as  to  who 
were  entitled  to  letters  of  administration  with  the  will  annexed, 
owing  chiefly  to  the  fact  that  a  rule  was  deducible  only  from  sev- 
eral distinct  provisions,  whose  relations  to  each  other  were  obscure.* 
Those  statutes  also  excluded  heirs  and  devisees  from  the  Kst  of 
persons  capable  of  receiving  such  letters,  and  made  no  provision 
for  the  contingency  of  a  refusal  to  accept  the  letters,  on  the  part 
of  all  the  qualified  persons  entitled ;  while  the  reference,  in  one 


'  See  an  analogous  case — an  application  for  probate  of  a  will — in  which,  it 
appearing,  from  the  verified  petition  of  the  testator's  widow,  that  the  testator 
left  no  heirs  or  next  of  kin,  a  citation  was  held  unnecessary  (Bailey  v.  Stewart, 
3  Redf.  312;  affi'd  14  Hun,  3). 

^  Co.  Civ.  Proc.  §  3644;  and  see  Chapter  XI,  post. 

3  Pumpelly  v.  Tinkham,  23  Barb.  321.  '  Id. 

'  3  R.  S.  71,  §§  14, 17;  Id.  75,  §  39;  Id.  78,  §  45.  See  Re  Ward,  1  Redf.  354; 
Exp.  Brown,  2  Bradf.  23;  Bradley  v.  Bradley,  3  Redf.  512;  Spinning's  Estate,  1 
Tuck.  78. 
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of  the  sections  cited,^  to  the  "regulations  and  restrictions"  applica- 
ble to  "  letters  of  administration  in  case  of  intestacy  "  rendered  it 
necessary  to  examine  and  apply  the  statutory  rules  upon  that  sub- 
ject. 

These  defects  are  remedied,  and  the  omissions  supplied,  by 
the  Code  of  Civil  Procedure,  which  establishes  a  uniform  and  ex- 
plicit rule  for  all  cases,  and  directs  ^  that  when  letters  of  adminis- 
tration with  the  wUl  annexed  are  granted,  they  must  be  issued  to 
the  following  persons,  in  the  order  of  priority  indicated  : 

1.  To  one  or  more  of  the  residuary  legatees,  who  are  qualified 
to  act  as  administrators.' 

2.  If  there  is  no  such  residuary  legatee,  or  none  who  will  ac- 
cept, then  to  one  or  more  of  the  principal  or  specific  legatees  so 
qualified.* 

3.  If  there  is  no  such  legatee,  or  none  who  wiU  accept,  then  to 
the  husband  or  wife,'  or  to  one  or  more  of  the  next  of  kin,  or  to. 
one  or  more  of  the  heirs  or  devisees,  so  qualified.^ 

4.  If  there  is  no  qualified  person,  entitled  under  the  foregoing 


'  2  R.  S.  71,  §  14.  '  Co.  Civ.  Proc.  §  3643. 

'  The  residuary  legatee,  it  is  said,  is  the  testator's  choice;  he  is  the  next  per- 
son in  his  election  to  the  executor  (Atkinson  v.  Barnard,  3  Phillim.  318).  Where 
there  are  several  entitled  to  the  residue,  they  have  equal  priority  (Taylor  v.  Shore, 
3  Jones,  163).  A  residuary  legatee  is  entitled,  although  there  is  no  present  pros- 
pect of  any  residue  (Williams  on  Exrs.  464),  and  though  he  is  only  residuary 
legatee  in  trust  (lb.).  The  English  rule  is,  that  where  a  residuary  legatee  sur- 
vives the  testator,  and  has  a  beneficial  interest,  his  representative  has  the  same 
right  to  letters  as  the  residuary  legatee  himself.  In  preference  to  next  of  kin 
{Id.  465).  But  this  is  not  the  rule  in  this  State  (see  Kircheis  v.  Scheig,  3  Redf. 
377). 

*  In  England,  the  next  of  kin  are  entitled,  next  after  a  residuary  legatee,  to 
letters  with  the  will  annexed;  and  if  the  next  of  kin  decline,  letters  will  issue  to 
a  legatee  or  a  creditor,  but  on  notice  to  the  next  of  kin. 

°  Upon  the  death  of  a  sole  executor,  the  residuary  legatee  is  first  entitled  to 
letters,  as  against  the  widow  of  the  decedent,  in  like  manner  as  if  the  executor 
had  renounced  or  neglected  to  qualify  (Bradley  v.  Bradley,  3  Redf.  513). 

«  Where  there  were  neither  residuary,  principal,  nor  specific  legatees  of  a  tes- 
tatrix, who  could  receive  letters  testamentary  and  accept  administration  with  the 
will  annexed,  and  sisters  of  the  half  blood,  who  were  not  beneficiaries  under  the 
will,  were  the  only  next  of  kin,  it  was  held,  that  the  issue  of  letters  to  one  of 
them  was  proper,  and  that  they  could  not  be  revoked  on  the  petition  of  one  who 
claimed  as  the  principal  beneficiary  under  the  will  of  the  sole  legatee  of  the  tes- 
tatrix (Kircheis  v.  Scheig,  3  Redf.  377). 
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subdivisions,  who  will  accept,  then  to  one  or  more  of  the  creditors 
who  are  so  qualified. 

6.  If  there  is  no  qualified  creditor  who  will  accept,  then  to  any 
proper  person  designated  by  the  surrogate. 

The  next  of  kin  are  entitled,  in  the  order  of  priority  in  which 
they  are  entitled,  to  administration  in  cases  of  intestacy,  thus :  (1) 
to  the  children,  (2)  the  father,  (3)  to  the  brothers,  (4)  to  the  sisters, 
(5)  to  the  grand-children,  (6)  to  any  other  of  the  next  of  kin,  who 
would  be  entitled  to  share  in  the  distribution.  As  between  cred- 
itors, the  first  one  applying  has  priority.  Formerly  the  public  ad- 
ministrator ^  had  a  preference  over  creditors,  but  not  so  now.  It 
is  reasonable  to  suppose  that,  in  a  case  where  the  surrogate  is 
called  upon  to  designate  "  a  proper  person,"  under  the  above  fifth 
subdivision,  he  would  be  likely  to  designate  the  public  adminis- 
trator or  the  county  treasurer,  as  the  case  may  be. 

By  a  rule  of  the  English  probate  court  (which  would,  we  think, 
be  adopted  here  if  occasion  should  arise),  no  person  who  re- 
nounces probate  of  a  will  is  to  be  allowed  to  take  a  representation 
in  another  character — such  as  letters  of  administration  with  the 
will  annexed. 

Oaih  and  bond.'] — The  ofiicial  oath  or  afiirmation  of  an  admin- 
istrator with  the  will  annexed  must  be  filed  with  the  surrogate 
before  letters  are  issued  to  him.  It  is  required  to  be  to  the  same 
effect,  and  may  be  taken  before  the  same  officers,  as  that  of  an 
executor,  or  an  administrator  in  case  of  intestacy.^  His  official 
bond  is  the  same,  and  is  governed  by  like  provisions  as  that  re- 
quired by  law  of  an  administrator  iipon  the  estate  of  an  intestate  j 
except  that,  in  fixing  the  penalty,  the  surrogate  must  take  into 
consideration  the  value  of  the  real  property,  or  of  the  proceeds . 
thereof,  which  may  come  to  the  hands  of  the  administrator,  by 
virtue  of  any  provision  contained  in  the  will.^ 

Letters  upon  proof  of  foreign  will.'] — The  term  foreign  will,  is 
manifestly  ambiguous.     Certain  wills  which  may  with  propriety 


'  L.  1867,  c.  783,  §  6.     See  Matter  of  Blank,  3  Eedf.  443. 

'  Co.  Civ.  Proc.  §  8594;  and  see  p.  368,  ante. 

'  Co.  Civ.  Proc.  §  3645.  It  is  not  essential  to  the  validity  of  the  bond  that  his 
special  character  should  be  recited  therein ;  a  bond  in  the  ordinary  form  required 
of  general  administrators  by  the  statute  is  sufficient  (Casoni  v.  Jerome,  58  N.  Y. 
315). 
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be  SO  designated  are,  as  has  been  seen,  admissible  to  probate  in  a 
surrogate's  court  of  this  State ;  and  when  that  course  is  pursued, 
the  issue  of  letters  thereupon  is  governed  by  the  same  rules  as  in 
case  of  domestic  wills.^  A  second  class  of  foreign  wills,  relating 
to  personal  property,  Qan  be  established  in  this  State  only  by 
means  of  a  judgment  rendered  in  a  civil  action,  whereupon  letters 
testamentary  or  of  administration  with  the  wiU  annexed  may, 
under  specified  conditions,  be  issued  from  a  surrogate's  court  of 
this  State,  in  like  manner  and  with  like  effect  as  upon  a  will  duly 
proved  in  his  court.'  In  respect  to  a  third  description  of  foreign 
wills,  also  relating  to  personal  property,  which  includes  aU  of  the 
second  class,  and  certain  of  the  first  class,  above  mentioned,  the 
statute  contemplates  the  issue  of  letters  from  a  surrogate's  court 
of  this  State,  upon  proof  of  the  foreign  probate,  without  probate 
or  establishment  here.  In  such  cases,  before  the  matter  was  regu- 
lated by  statute,  it  was  the  usage,  when  letters  were  granted,  to 
grant  them  to  the  attorney  in  fact  of  the  foreign  executor,  if  he 
applied  and  produced  a  power  of  attorney  authorizing  him  to  re- 
ceive such  letters  on  behalf  of  the  executor.  If  no  sufiicient  ap- 
plication, however,  was  made  by  such  an  attorney,  the  court  would 
grant  administration,  under  the  statute,  to  the  legatees  or  to  other 
persons  entitled.*  But  the  subject  is  now  fully  provided  for  by 
the  code,  as  noticed  in  a  previous  chapter,  where  ancillary  letters 
of  administration  with  the  will  annexed  are  discussed  in  connec- 
tion with  ancillary  letters  testamentary.* 

Duties  and  powers  xmder  letters.'] — In  regard  to  the  general 
administration  of  the  personalty,  an  administrator  with  the  wiU 
annexed  has  the  same  powers  as  an  ordinary  administrator  in  case 
of  intestacy,  except  that  he  is  to  be  guided  by  the  will  of  the  tes- 
tator. He  is  not  confined  to  the  property  disposed  of  by  the  will, 
but  it  is  his  duty  to  collect  and  administer  the  entire  personal  es- 
tate within  his  jurisdiction.'  Where  he  is  appointed  to  succeed  to 
an  executor  who  has  received  letters,  but  has  died  or  has  been  re- 
moved, he  succeeds,  in  general,  to  the  powers  and  to  the  duties  of 


>  See  Co.  Civ.  Proc.  §  2611 ;  and  p.  130,  anU. 

'  Co.  Civ.  Proc.  §§  1861,  1863.    And  see  p.  128,  anU. 

'  Texidor's  Estate,  2  Bradf.  105.     And  see  2  K.  8.  75,  §  31,  now  repealed. 

•*  See  p.  274,  ante.  '  Sullivan  v.  Posdick,  10  Hun,  174. 
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Ms  predecessor ;  and  if  a  decree  has  previously  been  obtained 
against  his  predecessor  for  a  payment  due  from  the  estate,  the  ad- 
ministrator with  the  will  annexed  should  satisfy  the  decree  by  pay- 
ment, and  the  surrogate  may  enforce  this  duty.^  He  may  enforce, 
also,  the  obligations  of  the  deceased  or  removed  predecessor  to  the 
estate,  and  for  this  purpose  may  compel  an  accounting ;  ^  and  may 
maintain  an  action  for  an  accounting  against  such  predecessor,  or 
against  his  personal  representative  after  his  death,  for  assets  left 
unadministered  by  such  predecessor.^ 

Performing  the  will^ — The  statute  provides,  that  "in  all 
cases  where  letters  of  administration  with  the  will  annexed  shall 
be  granted,  the  will  of  the  deceased  shall  be  observed  and  per- 
formed ;  and  the  administrators  with  such  will  shall  have  the  rights 
and  powers,  and  be  subject  to  the  same  duties,  as  if  they  had  been 
named  executors  in  such  will."  *  This  provision  has  been  the  sub- 
ject of  much  controversy.  There  is  eminent  authority  for  re- 
garding it  as  only  declaratory  of  the  common  law,  and  applicable 
neither  to  real  property  in  any  case,  nor  to  discretionary  powers, 
nor  to  gifts  in  trust,  nor  to  powers  inseparably  connected  there- 
with.' It  is  well  settled  that  devises  to  the  executors,  and  discre- 
tionary powers  relating  to  real  property,  at  least,  do  not  pass  to  the 
administrator  with  the  will  annexed.'    The  rule  is  stated  to  be, 


'  Bowers  v.  Emerson,  14  Bart).  652. 

»  Clapp  V.  Meserole,  1  Abb.  Ct.  App.  Dec.  362. 

'  Walton  V.  Walton,  4  Abb.  Ct.  App.  Dec.  512.  An  administrator  with  the 
will  annexed,  appointed  in  this  State,  cannot  maintain  an  action  against  the 
agent  of  the  deceased  executor,  to  compel  him  to  account  for  money  collected  as 
rents  of  lands  in  another  State,  nor  for  money  collected  as  rents  of  lands  in  this 
State,  in  respect  of  which  there  is  a  devise  in  trust  or  power  of  sale  to  such  de- 
ceased executor.  Nor  is  the  agent  of  the  executor  liable  in  an  ordinary  action 
of  account,  at  law,  for  proceeds  of  personal  property  belonging  to  the  estate  in 
his  hands  to  such  administrator.  The  agent  is  liable  to  the  executor  and  his  per- 
sonal representatives;  the  executor  is  liable  to  the  estate,  and  the  remedy  of  the 
administrator  at  law  is  agaihst  his  personal  representatives.  If  he  has  a  remedy 
against  the  agent,  it  is  in  equity  (Smith  v.  Edmonds,  10  N.  Y.  Leg.  Obs.  185). 

■>  2  R.  S.  72,  §  23. 

'  Dominick  v.  Michael,  4  Sandf.  374;  Conklin  v.  Egerton,  25  Wend.  234; 
affl'g  31  Id.  430. 

6  Beekman  v.  Bonsor,  28  N.  Y.  298;  afS'g  37  Barb.  360.     Compare  Eoome  v. 
Phillips,  27  N,  Y.  357,  363;  De  Peyster  v.  Clendening,  8  Paige,  310;  Gilchrist  v. 
Rea,  9  Id.  72;  Judson  v.  Gibbons,  5  Wend.  335. 
19 
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that  "  an  administrator  with  the  will  annexed,  in  all  respects  takes 
the  powers  of  a  renouncing  or  deceased  executor,  unless  a  personal 
confidence,  in  the  discretion  of  the  person  who  is  named  as  execu- 
tor, is  plainly  expressed  or  to  be  implied.  Where  the  power  or 
trust  appears  to  be  annexed  to  the  office  of  executor,  it  may  be  ex- 
ecuted by  an  administrator  with  the  wiU  annexed."  ^  But  a  devise 
to  the  executor  named,  in  trust,  does  not  annex  the  trust  duty  to 
the  office  of  executor,  but  to  the  person  ;  and  hence  an  adminis- 
trator with  the  will  annexed  does  not  succeed  to  any  rights  con- 
cerning the  trust  estate,  unless  in  case  it  be  ordered  sold  for  the 
payment  of  the  testator's  debts.'  "Where,  howerer,  an  adminis- 
trator with  the  will  annexed  assumes  to  act  as  trustee  of  the  real 
property  under  the  will,  he  may  be  held  to  account  therefor  as 
such  trustee.' 


'  Per  Commissioner  Keyitolds  in  Bain  v.  Matteson,  54  N.  Y.  667.  This  doc- 
trine is  substantially  that  of  Chancellor  Walworth  in  De  Peyster  v.  Clenden- 
ing,  8  Paige,  310. 

=  Dunning  v.  Ocean  N.  B'k,  61  N.  T.  497;  affi'g  6  Lans.  296.  Hence  he  might 
accept  and  execute  the  trust  without  proving  the  will  or  taking  out  letters  testa- 
mentary. He  became  trustee  and  was  vested  with  the  trust  estate  by  virtue  of 
the  will  alone  (lb.). 

'  Le  Fort  v.  Delafleld,  3  Edw.  33. 
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AKTICLE  FIRST. 

JTTEISDICTIOH   Ilf   CASES   OF   INTE8TA0T. 

Where  the  administration  of  an  estate — that  is,  the  collection 
and  preservation  of  the  personal  effects  of  a  deceased  person,  and 
their  final  disposition  according  to  law — is  not  conferred  upon  any 
particular  person  by  the  will  of  the  deceased  himself,  or  where 
such  person,  if  appointed,  is  incapable  of  performing  that  function 
the  duty  devolves  upon  the  surrogate  of  appointing  one  who  can. 
The  last  chapter  was  devoted  to  the  consideration  of  the  surrogate's 
power  of  appointment  in  cases  where  the  will  of  a  deceased  failed 
to  appoint,  or  where  its  appointee  was  either  incapacitated  or 
ceased  to  act,  for  any  cause.  We  now  come  to  consider  the  subject 
of  administration  in  cases  of  intestacy. 

Nature  and  extent  of  jm'indiction.^ — The  word  "  intestate  " 
signifies  a  person  who  dies  without  leaving  a  valid  will ;  but  where 
it  is  used  with  respect  to  particular  property,  it  signifies  a  person 
who  dies  without  effectually  disposing  of  that  property  by  will, 
whether  he  leaves  a  will  or  not.'  The  jurisdiction  of  surrogates 
was  formerly  more  restricted  in  the  matter  of  the  administration 
of  intestates'  estates  than  in  matters  of  probate ;  since  jurisdiction 
to  grant  probate  of  a  non-inhabitant's  will  might  be  based  upon 


'  Co.  Civ.  Proc.  §  2514,  subd.  1. 
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the  situation  of  real  estate  of  tlie  testator  in  the  surrogate's  county,* 
whereas,  to  authorize  the  grant  of  administration  in  a  similar  case,, 
the  existence  of  assets  was  indispensable.'  But  this  difference  has- 
been  substantially  removed  by  the  present  code.  The  statutory 
provisions  defining  the  general  powers  and  jurisdiction  of  surro- 
gates have  been  given  in  a  previous  chapter.  The  Code  of  Civil 
Procedure  eonsohdates  certain  of  the  former  statutes  specially  re- 
lating to  surrogates'  jurisdiction  to  take  proof  of  wills,  and  to- 
issue  letters  of  administration  in  case  of  intestacy,  respectively  j 
and  the  resulting  provisions  have  been  discussed,  in  their  applica- 
tion to  the  subject  of  probate,  in  the  sixth  chapter  of  this  work,  tO' 
which  reference  may  be  had,  for  such  remarks,  concerning  the 
phraseology  of,  and  the  changes  presumed  to  be  effected  by,  the 
code,  as  are  also  pertinent  to  the  subject  of  administration  upon 
the  estate  of  an  intestate.  It  wiU  be  convenient  to  repeat  the  ju- 
risdictional sections  in  this  place,  in  order  to  examine  them  with 
special  reference  to  the  topic  of  this  chapter.  It  is  declared  that 
the  surrogate's  court  of  each  county  has  jurisdiction,  exclusive  of 
every  other  surrogate's  court,  to  grant  letters  of  administration 
upon  the  estate  of  an  intestate,  in  either  of  the  following  cases : 

1.  "Where  the  decedent  was,  at  the  time  of  his  death,  a  resi- 
dent of  that  county,  whether  his  death  happened  there  or  else- 
where. 

2.  Where  the  decedent,  not  being  a  resident  of  the  State,  died 
within  that  county,  leaving  personal  property  within  the  State, 
or  leaving  personal  property  which  has,  since  his  death,  come  into 
the  State,  and  remains  unadministered. 

3.  Where  the  decedent,  not  being  a  resident  of  the  State,  died 
without  the  State,  leaving  personal  property  which  has,  since  his 
death,  come  into  that  county,  and  no  other,  and  remains  unadmin- 
istered. 

4.  Where  the  decedent  was  not,  at  the  time  of  his  death,  a 
resident  of  the  State,  and  a  petition  for  probate  of  his  will,  or  for 
a  grant  of  letters  of  administration  under  subdivision  second  or 
third  of  this  section,  has  not  been  'filed  in  any  surrogate's  court  • 


'  3  R;  S.  220,  §  1,  subd.  1;  L.  1837,  c.  460,  §  1,  subd.  5. 
^  See  Hollister  v.  HoUister,  10  How.  Pr.  532;  Roe  v.  Swezey,  10  Barb.  247- 
Hart  V.  Coltrain,  19  Wend.  378. 
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"but  real  property  of  the  decedent,  whicli  is  subject  to  disposition 
by  a  surrogate's  order  for  the  payment  of  debts  or  funeral  ex- 
penses, is  situated  within  that  county  and  no  other.^ 

It  may  be  stated  generally,  therefore,  that  the  surrogate  of  the 
proper  county  may  grant  administration  in  all  cases  where  the  in- 
testate, at  the  time  of  his  death,  was  domiciled  in  the  State ;  and 
in  either  of  the  following  cases  where  he  was  not  so  domiciled, 
viz.:  (1)  where  he  left  personal  property  situated  in  the  State,  or 
•coming  into  the  State  after  his  death,  and  remaining  unadminis- 
tered,  and  (2)  where  he  left  real  property  in  the  State,  liable  to  be 
sold,  etc.,  by  order  of  a  surrogate,  for  the  payment  of  debts  or 
iuneral  expenses. 

Exclusive  and  concurrent  jurisdiction.'] — In  determining 
which  is  the  surrogate  of  the  proper  county,  the  first  question  is 
•as  to  the  residence  of  the  intestate  at  the  time  of  his  death.  If 
he  then  resided  in  the  State,  the  surrogate  of  the  county  of  his 
decease  has  exclusive  jurisdiction  to  entertain  the  application.  If 
he  was  not  then  a  resident  of  the  State,  an  analysis  of  the  various 
possible  cases,  similar  to  that  made  in  the  chapter  on  probate,  will 
indicate  in  what  county  the  petition  should  be  presented.  The 
intestate  may  have  left  (1)  personal  property  situated  in,  or  com- 
ing into,  the  State  as  above  mentioned,  or  (2)  real  property  situ- 
ated iu  the  State,  and  liable  to  judicial  sale,  etc.,  as  specified,  or  (3) 
both. 

1.  In  the  first  class  of  cases,  the  place  of  death  is  material.  If 
that  occurred  within  the  State,  the  surrogate  of  the  county  of  the 
intestate's  decease  has  exclusive  jurisdiction.  If  the  death  oc- 
curred without  the  State,  the  application  must  be  made  in  the 
■county  ^  where  property  was  left,  or  into  which  it  has  since  come. 

2.  "Where  the  existence  of  real  property  of  the  non-resident 
intestate  furnishes  the  sole  basis  of  jurisdiction,  the  latter  belongs 
exclusively  to  the  surrogate  of  the  county  ^  where  that  property  is 
situated,  independently  of  the  place  of  the  owner's  death. 

3.  Where  real  property  of   such  an  intestate  exists  in  one 


'  Co.  Civ.  Proc.  §  2476. 

'  It  is  assumed  for  the  present,  tliat  there  is  only  one  such  county;  other- 
-wise,  it  would  be  a  case  of  concurrent  jurisdiction,  which  is  hereafter  discussed. 
3  Id. 
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county,  and  personal  property  in  another,  under  the  circumstances 
specified  in  the  statute,  the  surrogate  of  the  former  county  has 
jurisdiction,  unless  a  petition,  either  for  probate  or  for  administrar 
tion,  has  been  filed  in  the  latter ;  but,  as  was  intimated  in  treating 
of  the  subject  of  probate,  we  do  not  discover  in  the  code  any  rule 
forbidding  an  application  to  one  surrogate,  based  on  the  existence 
of  personalty,  after  the  filing,  in  another  surrogate's  court,  of  a 
petition  for  letters  alleging  the  existence  of  real  property.  A 
race  of  diKgence  is  thus  apparently  rendered  possible.  But  no 
serious  conflict  is  likely  to  occur,  for,  doubtless,  the  filing  of  a  pe- 
tition would  be  immediately  followed  by  some  act  of  the  surrogate 
constituting  an  exercise  of  jurisdiction ;  and  another  section  pro- 
vides that  "  jurisdiction,  once  duly  exercised  over  any  matter,  by 
a  surrogate's  court,  excludes  the  subsequent  exercise  of  jurisdic- 
tion by  another  surrogate's  court,  over  the  same  matter,  and  all  its 
incidents,  except  as  otherwise  specially  prescribed  by  law."* 
"Where  the  special  proceeding  has  reached  the  stage  of  the  issuing- 
of  letters,  the  case  comes  wittin  another  provision  of  the  same 
section,  to  the  effect  that  where  letters  of  administration  have  been 
duly  issued  from  a  surrogate's  court  having  jurisdiction,  all  further 
proceedings  to  be  taken  in  a  surrogate's  court,  with  respect  to  the 
same  estate  or  matter,  must  be  taken  in  the  same  court.* 

But  besides  a  case  of  the  equal  claim  of  right  of  different  sur- 
rogates to  supervise  the  administration  of  the  estate  of  a  non-resi- 
dent intestate,  by  reason  of  the  existence  of  real  property  in  one 
county,  and  personal  property  in  another,  it  may  also  happen  that 
such  an  intestate  may  leave  personal  property  located  in,  or  after- 
wards coming  into,  more  than  one  county ;  and  the  decedent's 
realty  may  be  situated  in  more  than  one  county.  "With  respect  to 
such  contingencies,  it  is  provided  that  where  personal  property  of 
the  decedent  is  within,  or  comes  into,  two  or  more  counties,  under 
the  circumstances  specified  in  subdivision  third  of  the  section 
above  cited,'  or  real  property  of  the  decedent  is  situated  in  two- 
or  more  counties,  under  the  circumstances  specified  in  subdivision 
fourth-  of  that  section,  the  surrogates'  courts  of  those  counties 
have  concurrent  jurisdiction,  exclusive  of  every  other  surrogate's 


'  Co.  Civ.  Proc.  §  3475;  and  see  Id.  §  3516. 

«  Co.  Civ.  Proc.  §  3475.  »  See  §  3476,  p.  393,  ante. 
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court,  to  grant  letters  of  administration.  But  where  a  petition  for 
probate  of  a  will,  or  for  letters  of  administration,  has  been  duly 
filed  in  either  of  the  courts  so  possessing  concurrent  jurisdiction, 
the  jurisdiction  of  that  court  excludes  that  of  the  other.' 

Personal  property  and  assets  definedJ] — The  term  "  personal 
property,"  in  the  present  statute,  replaces  the  word  "  assets,"  oc- 
curring in  the  original  jurisdictional  provisions,  in  order  to  corres- 
pond to  a  definition,  contained  in  another  section  of  the  code,' 
confining  the  latter  word  to  such  property  as  is  applicable  to  the 
payment  of  debts.  The  rule  as  to  what  is  to  be  deemed  the  locality 
of  certain  species  of  intangible  personal  property,  for  the  purpose 
of  conferring  jurisdiction  in  cases  of  intestacy,  is  the  same  as  in 
matters  of  probate.*  The  inventory  and  recovery  of  assets  consti- 
tute topics  considered  in  subsequent  chapters.* 

Residence  defined.'] — The  term  "  resident,"  in  the  foregoing 
statutory  provisions,  like  the  word  "  inhabitant,"  in  the  former 
statute,'  is  believed  to  refer  to  the  place  of  permanent  residence,' 
*'.  e.,  the  domicil — a  word  not  occurring  in  the  Code  of  Civil  Pro- 
cedure. The  members  of  certain  tribes  of  Indians,  however,  e.  g., 
the  Senecas  and  others,  although  they  may  be  said  to  be  domiciled 
within  the  State,  being  by  statute "'  not  amenable  to  actions  on  con- 
tract in  the  State  courts,  are,  as  a  consequence  of  this  freedom  of 
their  property  from  the  control  of  our  courts,  not  subject,  as  intes- 
tates, to  the  jurisdiction  of  the  surrogate.  The  disposition  of  such 
a  deceased  Indian's  personal  estate  is  regulated  by  the  customs  of 
the  tribe  to  which  he  belongs,  and  a  distribution  according  to  that 
custom  conveys  a  good  title.* 

Jurisdiction,  when  acquired.] — In  the  matter  of  granting  ad- 
ministration in  intestacy,  as  in  other  special  proceedings,  "  the  exist- 
ence of  the  jurisdictional  facts  prescribed  by  statute "  is  made  a 
condition  of  the  acquirement  of  jurisdiction  by  a  surrogate's 
court.'    From  the  examination  of  the  statute  already  made,  it 


"  Co.  Civ.  Proc.  §  2477.  »  §  3514,  subd.  2.     See  ante,  p.  139. 

'  See  p.  139,  ante.  *  Chaptera  XVI  and  XVII,  post. 

'  Isham  V.  Gibbons,  1  Bradf .  84.  «  See  p.  132,  ante. 

■<  L.  1813,  c.  92,  §  2.  «  Bole  v.  Irish,  3  Barb.  639. 
»  Co.  Civ.  Proc.  §  2474. 
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seems  clear  that,  in  this  special  proceeding,  the  facts  of  death  and 
intestacy,  in  aU  cases,  and  those  of  the  place  of  death,  place  of 
residence,  and  existence  of  property  of  the  decedent,  in  some 
cases,  are  jurisdictional  in  their  character.  By  the  rules  of  the 
common  law,  however,  the  fact  of  death,  as  a  test  or  basis  of  the 
jurisdiction,  was  assigned  a  superior  rank  to  that  of  the  other  facts 
enumerated.  The  general  subject-matter  of  the  surrogate's  juris- 
diction being  to  grant  administration  upon  the  estates  of  deceased 
persons,  if  the  person  upon  whose  estate  letters  were  issued  were 
actually  dead,  an  error  as  to  inhabitancy  or  intestacy  only  rendered 
the  surrogate's  decision  voidable  and  liable  to  be  reversed  or  re- 
voked ;  while,  if  he  was  alive,  it  was  nuU  and  void  and  could  be 
collaterally  impeached.^  The  further  examination  of  this  ques- 
tion, as  affected  by  the  statutes  of  this  State,  will  be  more  appro- 
priately had  in  subsequent  portions  of  this  chapter. 


ARTICLE  SECOND. 

WHO    AJEE     ENTITLED    TO    LETTERS. 

Order  of  preference.]— The  Eevised  Statutes  provide  that 
"  administration  in  case  of  intestacy  shall  be  granted  to  the  rela- 
tives of  the  deceased,  who  would  be  entitled  to  succeed  to  his  per- 
sonal estate,  if  they  or  any  of  them  will  accept  the  same,  in  the 
following  order : 

"  First.  To  his  widow ; 

"  Second.  To  his  children ; 

"Third.  To  the  father; 

"  Fourth.  To  the  mother ; 

"Fifth.  To  the  brothers ; 

"  Sixth.  To  the  sisters ; 

"  Seventh.  To  the  grandchildren ; 

"  Eighth.  To  any  of  the  next  of  kin  who  would  be  entitled  to 
share  in  the  distribution  of  the  estate. 

"  If  any  of  the  persons  so  entitled  be  minors,  administration 
shall  be  granted  to  their  guardians. 

"If  none  of  the  said  relatives  or  guardians  wiU  accept  the 

'  See  Roderigas  v.  East  Riv.  Sav.  Inst.  76  N.  T.  316. 
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same,  then  to  tlie  creditors  of  the  deceased,  and  the  creditor  first 
applying,  if  otherwise  competent,  shall  be  entitled  to  a  prefer- 
ence. 

"  If  no  creditor  apply,  then  to  any  other  person  or  persons 
iegally  competent ;  but  in  the  city  of  New  Tork^  the  public  ad- 
ministrator shall  have  preference,  after  the  next  of  kin,  over  cred- 
itors and  all  other  persons  ;  and  in  other  counties  of  this  State,  the 
county  treasurer  shall  have  preference  over  all  other  persons  ;  and 
in  case  of  a  married  woman  dying  intestate,  her  husband  shall  be 
entitled  to  administration  in  preference  to  any  other  person."  ^ 

Construction  of  the  statute.'] — The  general  intent  of  the  stat- 
ute is  said  to  be  to  secure  the  right  to  administer  the  estate  of  an 
intestate  to  those  who,  in  other  respects  being  proper  persons,  have 
the  greatest  interest  in  the  distribution  of  the  personal  estate, 
■without  reference  to  their  interests  in  the  real  property,'  and  to 
those  directly  interested,  as  distinguished  from  strangers  ;  so  that 
-where  the  contest  is  between  an  adult  daughter  and  the  guardian 
of  a  minor  son,  the  former  is  to  be  preferred,*  although,  in  gen- 
eral, males  take  precedence  of  females.  Nevertheless,  a  relative 
may  be  entitled  to  administration,  though  not  entitled  to  share  in 
the  estate,  for  though  the  statute  provides  that  administration  shall 
be  granted  to  the  relatives  of  the  deceased,  "  who  would  be  enti- 
tled to  succeed  to  his  personal  estate,"  this  does  not  change  the 
order  of  preference  subsequently  laid  down  in  detail ;  e.  g.,  if  the 
only  relatives  be  father  and  brother,  and  the  father  renounce,  the 
brother  is  entitled  to  administration,  in  preference  to  a  creditor,  or 
the  public  administrator,  although  the  father  would  be  entitled  to 
the  whole  personal  estate.^    But,  on  a  contest  for  preference  be- 


'  As  to  the  preference  of  the  public  administrator  in  Kings  county,  under  a 
later  statute  (L.  1871,  c.  335,  §  4,  as  am'd  L.  1877,  c.  154),  see  Chapter  XII,  post. 

»  3  E.  S.  74,  §  37,  as  am'd  L.  1867,  c.  783,  §  6. 

3  Sweezy  v.  Willis,  1  Bradf.  495. 

■>  Cottle  V.  Vanderheyden,  11  Abb.  N.  S.  17;  affi'g  56  Barb.  632;  39  How. 
Pr.  389.     See  Wickwire  v.  Chapman,  15  Barb.  303. 

'■  Lathrop  v.  Smith,  34  N.  Y.  417;  affi'g  35  Barb.  64,  and  overruling  Public 
Administrator  v.  Peters,  1  Bradf.  100.  After  the  decision  in  Lathrop  v.  Smith, 
mpra,  in  June,  1863,  the  section  (3  R.  S.  74,  §  37)  was  amended  by  L.  1863,  c. 
363,  §  3,  by  adding  thereto  the  following:  "  This  section  shall  not  be  construed 
to  authorize  the  granting  of  letters  to  any  relative  not  entitled  to  succeed  to  the 
personal  estate  of  the  deceased,  as  next  of  kin,  at  the  time  of  his  decease";  thus 
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tween  relatives  whose  priority  is  not  designated  by  the  statute,  the 
single  point  to  be  ascertained  is,  who  will  be  entitled  to  the  surplus 
of  what  is  confessedly  personal  estate.^  Where  administration  is 
claimed  by  an  alleged  son  of  the  intestate,  but  his  legitimacy  is 
denied,  proofs  must  be  taken,  and  the  question  of  interest  deter- 
mined.* Thus,  where  the  intestate  was  illegitimate,  and  unmar- 
ried, and  died  domiciled  in  a  country  by  the  law  of  which  he  could 
have  no  legal  kindred,  except  lineal  descendants,  a  lawful  son  o£ 
the  mother  of  the  intestate  has  no  right  to  a  distributive  share  in 
the  estate  of  the  decedent,  and  consequently  is  not  entitled  to  let- 
ters of  administration  here.^  The  fact  that  the  claimant  is  a  nearer 
relative  of  the  intestate  than  any  other  person  within  the  United 
States,  does  not  entitle  him  to  administer,  if  there  are  elsewhere 
next  of  kin  of  a  prior  class.  If  the  next  of  kin,  entitled  under 
the  statute,  is  not  here,  or  is  not  legally  competent,  the  pub- 
lic administrator,  or  creditors,  are  entitled.*  Where  the  intestate 
leaves  no  wife  or  descendant,  parent,  sister  or  brother,  but  leaves 
an  aunt  and  the  children  of  deceased  uncles  and  aunts,  the  aunt  is 
solely  entitled  to  letters  of  administration,  and  no  citation  need 
issue  to  the  cousins.' 

The  right  to  administer  is  a  personal  one,  and  an  individual 
who  has  the  prior  right  thereto  can  prevent  the  grant  of  adminis- 
tration to  those  subsequent  to  him  in  the  order  of  preference, 
only  by  taking  letters  himself.  He  is  not  entitled  to  nominate  a 
third  person.* 

Preference  of  persons  in  same  class?[ — As  the  statute  enumer- 
ates the  persons  having  a  right  to  administration  in  classes,  it  be- 
comes necessary  to  distinguish  between  several  persons  of  the  same 


superseding  the  last  named  decision,  and  adopting  the  construction  given  to  the 
statute  in  Public  Administrator  v.  Peters.  But  by  L.  1867,  c.  782,  the  words  so 
added  were  expunged. 

1  Sweezy  v.  Willis,  1  Bradf .  495. 

'  Public  Administrator  v.  Hughes,  1  Bradf.  125. 

3  Ferrie  v.  Public  Administrator,  3  Bradf.  161,  249. 

*  Public  Administrator  v.  Watts,  1  Paige,  347;  reversed,  on  other  grounds, 
in  4  Wend.  168. 

'■  Matter  of  Gooseberry,  53  How.  Pr,  810.    And  see  Adee  v.  Campbell,  79  N. 

y.  52. 

« Matter  of  Root,  1  Redf.  257;  Matter  of  Ward,  Id.  254. 


ADMINISTRATION  IN  INTESTACT.  299 

Intestate  Married  Women's  Estates. 

class,  and  successive  provisions  of  the  statute  provide  for  cases  of 
this  character.  When  there  shall  be  several  persons  of  the  same 
degree  of  kindred  to  the  intestate,  entitled  to  administration,  they 
are  preferred  in  the  following  order : 

First.  "  Males  to  females." 

Second.  "Relatives  of  the  whole  blood  to  those  of  the  half 
blood." 

Third.  The  statute  gives  a  pref epnce  to  unmarried  women 
over  such  as  are  married.  But  this  provision  was,  in  effect,  re- 
pealed in  1867,  which  declares  married  women  to  be  capable  of 
acting  as  "  administratrixes,"  etc.,  as  though  they  were  single.-' 

When  there  are  several  persons  equally  entitled  to  administra- 
tion, the  surrogate  may,  in  his  discretion,  grant  letters  to  one  or 
more  of  such  persons.''  Where  there  are  several  claimants  for  ad- 
ministration, between  whom  the  court  must  choose  according  to  its 
discretion,  the  court  wiU,  other  things  being  equal,  decree  admin- 
istration to  the  one  who  has  the  greatest  interest.* 

Intestate  married  women's  estates.] — The  Revised  Statutes 
enact  that,  "  in  case  of  a  married  woman  dying  intestate,  her  hus- 
band shall  be  entitled  to  administration  in  preference  to  any  other 
person,  as  hereinafter  provided ; "  *  and,  again,  "  a  husband,  as 
such,  if  otherwise  competent  according  to  law,  shall  be  solely  en- 
titled to  administration  on  the  estate  of  his  wife."  ^  These  pro- 
visions of  the  Revised  Statutes  were  a  declaration  and  affirmation 
of  the  right  which  the  husband  had  at  common  law ;  and  that 


'  L.  1867,  c.  783.  §  3.  Hence,  upon  the  application  of  a  married  woman  for 
letters  of  administration,  it  is  not  necessary  to  serve  a  citation  on  an  unpiarried 
sister  of  the  applicant,  as  one  having  a  prior  right  to  administration  (West  v, 
Mapes,  4  Redf .  496). 

'  3  R.  S.  74,  §  38.  Under  the  old  statute  (1  E.  L.  1803),  directing  administra- 
tion to  be  issued  to  the  widow,  or  next  of  kin,  or,  some  of  them,  the  surrogate 
might,  in  his  discretion,  grant  administration  to  any  one  of  the  next  of  kin,  to 
the  exclusion  of  others  in  equal  degree;  and  to  a  woman  to  the  exclusion  of  a 
man  (Taylor  v.  Delancey,  3  Cai.  Cas.  143). 

»  Tucker  v.  Westgarth,  3  Addams,  353.  On  the  question  of  who  are  next  of 
kin,  the  reader  must  consult  the  statute  of  distributions.     See  ante,  p.  93. 

*  3  R.  S.  74,  g  37. 

»  3  R.  S.  75,  §  39.  See  Shumway  v.  Cooper,  16  Barb.  556;  Ransom  v.  Nich- 
ols, 33  N.  Y.  110;  Watson  v.  Bonney,  3  Sandf.  405;  McOoskerv.  Golden,  1  Bradf. 
64. 
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right  is  not  affected  by  the  statutes  since  passed  in  this  State  in 
relation  to  married  women.^  Where  the  wife  dies  intestate,  leav- 
ing no  descendants,  and  afterwards  the  husband  dies  without  tak- 
ing letters  of  administration  upon  her  estate,  his  executors  are 
entitled  to  them;  and  if,  during  his  lifetime,  such  letters  have 
been  issued  to  her  relatives  without  his  renunciation,  the  surrogate 
will  revoke  them  and  issue  new  letters  to  his  executors.^ 

Joinder  of  person  not  entitled.'] — Administration  may  be 
granted  to  one  or  more  competent  persons,  although  not  entitled 
to  the  same,  with  the  consent  of  the  person  entitled,  to  be  joined 
with  such  person ;  which  consent  must  be  in  writing,  and  be  filed 
in  the  surrogate's  office.'  But  the  surrogate  cannot  join  one  not 
entitled,  without  the  consent  of  the  person  entitled.*  Nor  can  he 
grant  administration  to  a  person  not  entitled,  without  the  joinder 
of  a  person  entitled,  even  with  the  consent  of  those  having  the 
prior  right  to  letters.  Thus,  a  stranger  cannot,  on  the  application 
of  the  widow  and  children,  be  appointed  sole  administrator.' 


AETICLE   THIRD. 

PKOOEEDmGS   TO  OBTAIN   LETTEES. 

Who  may  make  the  application.] — It  is  not  essential  that  the 
applicant  for  letters  should  be  one  claiming  the  first  or  exclusive 
right  thereto.  Any  person  entitled,  absolutely  or  contingently,  to 
administration  upon  the  estate  of  an  intestate,  may  apply  for  an 
award  of  letters,  either  to  himself,  or  to  such  other  person  or  per- 
sons having  a  prior  right,  as  may  be  entitled  thereto,  or,  in  the  al- 
ternative, as  the  petitioner  elects. 

Mode  of  application.] — The  application  must  be  made  to  the 
surrogate's  court  having  jurisdiction,  and  must  be,  by  a  written 

'  Barnes  v.  Underwood,  47  N.  Y.  351 ;  Matter  of  Harvey,  3  Redf .  214. 

*  Matter  of  Harvey,  3  Redf.  214;  afla'd  by  supreme  court.  In  the  Matter  of 
O'Niel,  2  Redf.  544,  the  surrogate  of  Kings  county  previously  made  a  contrary 
decision,  holding  that  the  administrator  of  a  decedent,  whose  wife  died  before 
him,  leaving  no  descendants,  was  not  entitled  to  administration  upon  her  estate. 

*  2  R.  8.  76,  §  34.  ■•  Peters  v.  Public  Administrator,  1  Bradf .  200. 
5  Matter  of  Root,  1  Redf.  257;  Matter  of  Ward,  Id.  254. 
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petition,  duly  verified.  The  affidavit  of  verification  may  be  taken 
by  any  officer  authorized  to  administer  oaths  and  affidavits  gener- 
ally. The  statute  requirements  concerning  the  allegations  of  the 
petition  are  brief.  The  code  enacts  that  the  "  petition  must  set 
forth  the  petitioner's  title ;  the  facts  upon  which  the  jurisdiction 
of  the  court  to  grant  letters  of  administration  upon  the  estate  de- 
pends ;  and  the  names  of  the  husband  or  wife,  if  any,  and  of  the 
next  of  kin  of  the  decedent,  as  far  as  they  are  known  to  the  peti- 
tioner, or  can  be  ascertaiaed  by  him  with  due  diKgence."  In 
pursuance  of  these  requirements,  the  petition  should  state  facts  as 
follows : 

1.  The  full  name  and  address  of  each  person  to  whom  it  is 
,  asked  that  letters  be  issued,  and  enough  to  show,  prima  facie,  his 

competency  to  administer,  including  his  relationship  to,  or  the  fact 
that  he  is  a  creditor  of,  the  decedent.  If  either  of  such  persons 
does  not  reside  in  this  State,  there  should  be  an  allegation  that  he 
is  a  citizen  of  the  United  States,  since  a  non-resident  alien  is  in- 
competent. It  should  also  be  alleged,  that  each  of  such  persons 
is  not  less  than  twenty-one  years  of  age.  It  is  not  necessary  to 
state  that  he  has  not  been  convicted  of  an  infamous  crime,  as  that 
would  be  presumed.  The  other  grounds  of  incompetency  speci- 
fied in  the  statutes  depend  on  the  adjudication  of  the  surrogate 
upon  the  facts,  and  there  need  be  no  allegation  in  regard  to  them. 
Since,  however,  the  surrogate  may,  in  his  discretion,  refuse  letters 
to  any  one  unable  to  read  and  write  the  English  language,  it  might 
be  prudent  to  insert  an  allegation  of  such  ability  on  the  part  of 
those  to  whom  the  issue  of  letters  is  asked. 

2.  The  fact  of  the  death  of  the  person  upon  whose  estate  a 
grant  of  administration  is  sought.  The  time,  place  and  manner 
of  the  death  should  be  specified,  if  the  petitioner  has  knowledge 
thereof.  If  he  has  not  such  knowledge,  the  allegations  upon  that 
point  may  be  made  on  information  and  belief.  In  case  the  only 
available  evidence  of  the  death  is  circumstantial,  there  should  be 
a  statement  of  such  facts  and  circumstances  as  to  raise  a  presump- 
tion of  death,  and  to  justify  the  surrogate  in  adjudging  that  the 
same  has  occurred.  In  such  instances,  great  care  should  be  taken 
to  set  forth  every  circumstance  which  would  raise  an  inference  of 
death,  since,  in  a  case  where  the  fact  of  death  does  not  actually 
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exist,  the  letters  cannot  be  sustained  against  collateral  attack,  un- 
less due  proof  of  death  is  adduced  before  the  surrogate.^ 

3.  That  the  decedent  left  no  valid  will,'  and  the  other  facta 
essential  to  show  that  the  surrogate  to  whom  the  application  is 
made  has  jurisdiction  to  grant  it,  e.  g.,  that  the  deceased  was,  at 
the  time  of  his  death,  a  resident  of  the  surrogate's  county,  or,  be- 
ing a  non-resident  of  the  State,  died  in  that  county,  leaving  prop- 
erty in  the  State,  etc. 

4.  The  value  of  the  decedent's  personal  estate,  so  far  as  ascer- 
tained. 

5.  Whether  the  decedent  left  any  husband  or  widow,  children, 
etc.,  so  as  to  show  the  order  of  priority  of  right  to  the  letters.  If 
any  such  persons  survive,  the  petition  should  show  the  full  name 
and  residence  of  each,  and  his  relationship  to  the  decedent,  and 
whether  any  of  them  are  infants,  and,  if  so,  the  full  names  and 
residences  of  the  guardians,  if  any.  Also,  whether  the  relatives  of 
the  same  degree  of  kindred  are  males  or  females,  a/nd  whether 
they  are  of  the  whole  blood  or  of  the  half  blood,  as  these  matters 
determine  the  preference  among  several  persons  of  the  same  de- 
gree of  relationship.  "Where  several  are  equally  entitled  to  ad- 
ministration, the  petition  may  properly  contain  a  statement  of 
such  facts  as  will  guide  the  surrogate  in  the  exercise  of  his  discre- 
tionary power  to  choose  among  them. 

6.  In  case  there  are  persons  who  have  a  right  of  administrar 
tion  prior,  or  equal,  to  that  of  those  to  whom  the  letters  are  sought 
to  be  issued,  and  they  have  renounced,  that  fact  should  be  alleged. 
If  the  applicant  prays  for  the  issue  of  letters  to  himself,  and  de- 
sires to  have  one  or  more  persons  not  entitled  to  administer  joined 
with  him  in  the  administration,  the  petition  should  state  the  full 
names  and  residences  of  such  persons,  and  facts  showing  prima 


'  As  to  presumption  of  death  arising  from  prolonged  absence,  see  Keller  v. 
Keller,  4  Redf .  294,  and  many  other  cases  collected  in  Ahb.  Trial  Evid.  72,  et 
seq. 

I  '  An  allegation  that  the  petitioner  has  made  diligent  search  among  the  papers 
of  the  decedent,  and  found  no  will,  is  sufficient;  or  that  a  paper  purporting  to 
be  a  will  was  revoked  by  the  testator,  in  his  lifetime ;  or  that  the  paper  was  not 
a  valid  will,  by  reason  of  the  incapacity  of  the  testator.  Where  an  invalid  or 
inoperative  testamentary  paper  is  alleged,  the  executors  and  legatees  named 
therein,  if  known,  should  be  mentioned,  and  the  court  ought  to  require  notice 
to  them  before  granting  administration. 
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facie  their  competency  to  administer,  in  the  same  manner  as  with 
respect  to  a  person  entitled,  and  contain  a  consent  to  such  joinder. 
The  petition  must  always  pray  for  a  decree  which,  under  the 
present  statute,  is  a  preliminary  to  the  issuing  of  the  letters  in  all 
cases.  In  certain  instances  there  wiU  also  be  a  clause  asking  that 
a  citation  issue ;  and  where  the  petitioner  asks  that  letters  issue  to 
himself,  and  desires  a  person  not  entitled  to  be  joined,  he  should 
add  a  prayer  to  that  eflEect.  The  code  provides  that  the  prayer 
shall  be  for  a  decree,  awarding  letters  of  administration,  either  to 
him  or  to  such  other  person  or  persons,  having  a  prior  right,  as 
may  be  entitled  thereto,  or  in  the  alternative,  as  the  petitioner 
elects ;  and,  if  necessary,  that  the  persons  required  to  be  cited,  as 
prescribed  in  the  statute,  may  be  cited  to  show  cause  why  such  a 
decree  should  not  be  made.'' 

Renunciation  of  prior  right  to  letters.] — As  in  the  case  of 
one  appointed  executor  by  a  will,  the  right  of  administration  may 
be  renounced.  The  code  provides  for  a  renunciation  by  a  person 
who  has  either  a  prior  or  an  equal  right  to  that  of  the  petitioner, 
and  the  mode  prescribed  for  the  renunciation  is  "by  a  written  in- 
strument, acknowledged  or  proved,  and  certified,  in  like  manner 
as  a  deed  to  be  recorded  in  the  county,  or  otherwise  proved  to  the 
satisfaction  of  the  surrogate ;  which  must  be  filed  in  the  surrogate's 
office." '  A  distinction,  not  indicated  in  the  statute,  has  arisen  in 
practice  between  an  absolute  and  a  qualified  renunciation.  By 
the  former,  the  person  having  the  right  gives  it  up  without  quali- 
fication, and  it  may  then  be  taken  advantage  of,  by  any  one 
standing  in  the  same  or  the  subsequent  order  of  preference ;  while, 
by  the  latter,  the  person  executing  the  renunciation  inserts  a  clause 
stating  that  he  renounces  in  favor  of  a  certain  person  only,  and 
such  a  renunciation  is  of  avail  only  to  the  person  in  whose  favor 
it  is  made.  It  seems  that  a  renunciation  may  be  retracted  at  any 
time  before  the  letters  of  administration  have  actually  issued,  and 
that  such  a  retraction  is  a  matter  of  right  which  the  surrogate 
cannot  refuse  to  allow.^ 

Proof  requisite  for  citation  or  decree.] — Ordinarily  the  filing 
of  the  petition  wiU  be  followed  by  the  issuing  of  a  citation ;  but 

'  Co.  Civ.  Proc.  §  3660.  '  Co.  Civ.  Proc.  §  2664. 

*  Casey  v.  Gardiner,  4  Bradf .  13.     See  ante,  p.  396. 
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"  where  it  is  not  necessary  to  cite  any  person,  a  decree  granting  to 
the  petitioner  letters  may  be  made  upon  presentation  of  the  peti- 
tion." ^  Before  the  surrogate  acts  in  either  manner,  the  statute  re- 
quires that  he  should  have  before  him  satisfactory  presumptive 
evidence  of  the  facts  upon  which  his  jurisdiction  depends.  It  is. 
provided  that  "a  citation  shall  not  be  issued,  and  a  decree  shall 
not  be  made  where  a  citation  is  not  necessary,  until  the  petitioner 
presumptively  proves,  by  affidavit  or  otherwise,  to  the  satisfaction 
of  the  surrogate,  the  existence  of  all  the  jurisdictional  facts,  and^ 
particularly,  that  the  decedent  left  no  will.  For  the  purpose  of 
the  inquiry  touching  any  of  these  matters,  the  surrogate  may  issue 
a  subpoena,  requiring  any  person  to  attend  and  be  examined  as  a 
witness."  ^  "Where  the  decree  for  letters  is  made  without  citation, 
upon  the  presentation  of  the  petition,  it  is  manifest  that  the  latter 
must  contain  all  the  proof  which  the  statute  requires  to  be  pre- 
sented. The  word  "  affidavit,"  as  used  in  the  section  last  cited,  in- 
cludes the  verified  petition. 

When  citation  to  issue^ — As  to  whether  or  not  a  citation  shall 
issue  upon  an  application  for  a  grant  of  administration,  the  code 
specifies  three  classes  of  cases,  in  two  of  which  a  citation  is  re- 
quired, while,  in  the  third,  its  issuing  is  in  the  discretion  of  the 
surrogate : 

1.  Every  person,  being  a  resident  of  the  State,  who  has  a  right 
to  administration,  prior  or  equal  to  that  of  the  petitioner,  and  who 
has  not  renounced,  must  be  cited  upon  a  petition  for  letters  of  ad- 
ministration.' 

2.  "Where  the  surrogate  is  unable  to  ascertain,  to  his  satisfac- 
tion, whether  the  decedent  left  surviving  him  any  person  entitled 


1  Co.  Civ.  Proc.  §  2661. 

'  Co.  Civ.  Proc.  §  2661.  The  provision  of  tlie  Revised  Statutes  (3  B.  S.  74, 
§  26),  which  this  section  supersedes,  differed  from  it  in  phraseology,  requiring 
that  before  the  letters  shall  he  issued,  "the  fact  of  such  persons  dying  intestate 
shall  be  proved  to  the  satisfaction  of  the  suiTogate,  who  shall  examine  the  per- 
son applying  for  such  letters,  on  oath,  touching  the  time,  place  and  manner  of 
the  death,  and  whether  or  not  the  party  dying  left  any  will,  etc.''  But  it  was 
held  that  the  provision  was  merely  directory,  and  that  the  jurisdiction  of  the 
surrogate  to  issue  the  letters  did  not  depend  upon  its  observance  (Parley  v.  Mc- 
Connell,  52  N.  Y.  630;  affi'g  7  Lans.  438). 

^  Co.  Civ.  Proc.  §  3663.  Formerly,  persons  having  equal  right  to  the  admin- 
istration with  the  petitioner,  were  not  required  to  be  cited  (Peters  v.  Public  Ad- 
ministrator, 1  Bradf.  200). 
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to  succeed  to  his  estate,  a  citation  must  be  issued,  directed  gener- 
ally to  all  creditors  of,  and  persons  interested  in,  the  estate,  and 
also  to  the  attorney-general  and  the  public  administrator  of  the 
proper  county,  requiring  them  to  show  cause  why  administration 
should  not  be  granted  to  the  petitioner.^ 

3.  The  surrogate  may,  in  his  discretion,  issue  a  citation  to  non- 
residents, or  those  who  have  renounced,  or  to  any  or  all  other  per- 
sons interested  in  the  estate,  whom  he  thinks  proper  to  cite.^ 

A  person  who  has  the  prior  right  of  administration  must  be 
cited,  even  although  letters  issued  to  him  have  been  revoked  for  a 
failure  to  give  new  sureties.*  Where  letters  of  administration 
have  been  irregularly  issued  without  a  citation,  they  will  be  re- 
voked on  the  application  of  those  having  the  prior  right.* 

Contents  and  service  of  citation.] — In  respect  to  its  contents,  the 
citation  must  of  course  conform  to  the  requirements  of  the  stat- 
ute applying  to  all  citations  issued  by  a  surrogate.^  The  code  spec- 
ifies, in  only  one  instance,  i.  e.,  where  the  public  administrator,  the 
attorney-general,  etc.,  are  to  be  cited,^  the  tenor  of  a  citation  issued 
upon  an  application  for  letters  in  intestacy ;  but,  doubtless,  in  other 
cases,  as  in  the  one  referred  to,  it  should  require  those  to  whom  it 
is  directed  to  show  cause  why  administration  should  not  be  granted 
to  the  petitioner,  or  as  prayed  for  by  him.  The  rules  governing  the 
time,  manner  and  proof  of  service  of  the  citation  have  been  ■  al- 
ready given,  while  treating  of  the  commencement  of  proceedings 
in  general.' 

Appearance  hy  person  not  cited.'] — It  is  provided,  with  respect 
to  an  application  for  letters  in  intestacy,  that  "  where  a  citation  is 
issued,  any  creditor  of  the  decedent,  or  any  person  interested  in 
the  personal  estate,  although  not  cited,  may  appear  and  make  him- 
self a  party  to  the  special  proceeding,  in  like  manner  and  with 


'  Co.  Civ.  Proc.  §  3663.  The  mode  of  service  of  such  a  citation,  upon  the 
general  class  of  creditors  and  persons  interested,  will  be  by  publication  under 
Co.  Civ.  Proo.  §  3533. 

«  Co.  Civ.  Prpc.  §  3663.  '  Barber  v.  Converse,  1  Kedf.  330. 

■•  Id. ;  Public  Administrator  v.  Peters,  1  Bradf.  100.  And  see  Oram  v.  Oram, 
3  Redf.  300. 

«  Co.  Civ.  Proc.  §  3519.  •  Co.  Civ.  Proo.  §  3663. 

'  Chapter  III,  ante. 
20 
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like  effect,  as  a  devisee  or  legatee,  who  is  not  cited  upon  an  appli- 
cation for  probate."  ^ 

Proceedings  on  the  hearing.] — The  statute  appears  to  contem- 
plate two  species  of  hearings  before  the  surrogate,  on  an  applica- 
tion for  a  grant  of  administration  in  case  of  intestacy, — one  upon 
his  own  motion,  as  a  prehminary  to  the  issuing  of  a  citation,  or 
where  no  citation  is  necessary,  in  case  he  requires  proof  of  the  ex- 
istence of  one  or  more  of  the  requisite  jurisdictional  facts,  in  addi- 
tion to  that  furnished  by  the  allegations  of  the  verified  petition ; 
and  the  other,  the  ordinary  hearing  where  a  citation  is  issued,  and 
questions  are  presented,  by  opposing  allegations,  for  his  determina- 
tion before  the  rendering  of  his  decree.  In  order  to  procure  the 
necessary  evidence  touching  the  existence  of  any  of  the  facts  upon 
which  his  jurisdiction  depends,  it  is  provided  that  he  "  may  issue 
a  subpoena  requiring  any  person  to  attend  and  be  examined  as  a 
witness."  ^  The  subject  of  proof  of  jurisdictional  facts  has  been, 
of  necessity,  partly  anticipated  in  previous  portions  of  this  chapter. 
The  surrogate  cannot  delegate  his  judicial  powers,  but  must  him- 
self act  upon  the  petition.*  As  to  the  fact  of  death,  mere  infor- 
mation and  belief,  without  any  reasons  for  it,  is  not  proof  or  evi- 
dence in  any  legal  sense.*     No  absolute  rule  can  be  laid  down  as 


'  Co.  Civ.  Proc.  §  2665.     See  ante,  p.  146. 

'  Co.  Civ.  Proc.  §  3661.  This  is  in  addition  to  the  general  provision  (Co.  Civ. 
Proc.  §  2481,  subd.  3),  conferring  upon  surrogates  power  to  issue  subpcenas  to 
witnesses. 

«  Roderigas  v.  Bast  River  Sav.  Inst.  76  N.  T.  316. 

*  Id.  In  this  case,  the  petition  was  not  presented  to  the  surrogate,  who  never 
saw  the  petitioner,  and  never  in  fact  acted  upon  the  petition,  and  had  no  actual 
knowledge  of  it,  nor  of  the  issuing  of  the  letters,  the  business  being  done  by  a 
clerk  in  the  office,  who  used  a  blank  which  had  been  signed  by  the  surrogate 
and  left  with  him,  and  attached  the  surrogate's  seal.  The  only  proof  of  the 
death  of  the  person  on  whose  estate  administration  was  asked,  was  the  allegation 
of  the  petitioner,  upon  the  best  of  her  knowledge,  information  and  belief,  the 
fact  being  that  he  was  living.  It  was  held  that  ' '  there  was  too  much  '  voidness ' 
in  this  proceeding  to  justify  any  court  in  sustaining  it  for  any  purpose  what- 
ever," and  that  the  letters  were  no  protection  to  an  innocent  person  who  had, 
upon  presentation  thereof,  in  good  faith  and  relying  upon  them,  paid  to  the  per- 
son named  as  administratrix  a  sum  due  the  alleged  decedent.     See  ante,  p.  47. 

It  is  beyond  the  scope  of  the  present  work  to  discuss  the  class  of  cases  in  which 
there  is  no  direct  evidence  of  death,  and  where  the  fact  of  death  is  sought  to  be 
established  by  proof  of  the  absence  of  the  person,  and  that  he  has  not  been  heard 
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to  what  is  sufficient  circumstantial  proof  of  death,  so  as  to  make 
the  surrogate's  decision,  that  the  person  is  really  dead  as  alleged, 
conclusive.  Little  question  can  exist  where  there  is  direct  evi- 
dence, as  the  testimony  of  one  who  witnessed  the  death  and 
burial ;  but  where  the  evidence  is  circumstantial,  there  may  be 
considerable  difficulty.' 

It  was  held,  under  the  former  statute,  that  where  several  persons 
claim  the  letters,  and  each  sets  forth  in  a  verified  petition  the  death 
of  the  intestate,  and  his  leaving  personal  property  within  the  State, 
oral  proof  of  these  facts  upon  the  hearing  was  unnecessary.^  The 
fact  that  the  deceased  was  not  intestate  may  be  shown,  either  by 
original  proof  of  a  will,  or  by  evidence  that  a  will  has  been  duly 
proved  in  a  court  of  competent  jurisdiction.  But  it  is  proper,  upon 
an  allegation  of  the  existence  of  an  unproven  will,  to  stay  pro- 
ceedings to  afford  opportunity  to  have  it  proved  in  due  course.^ 
If  it  is  alleged  that  the  decedent  left  a  will,  and  an  executed  will 
is  traced  last  to  his  possession,  there  must  be  proof  of  search  for  it 
among  his  papers.  If  it  cannot  be  found,  the  presumption  is  that  he 
revoked  it  by  destroying  it.^  Where  the  intestate  was  an  infant, 
proof  of  its  father's  residence  in  the  surrogate's  county,  is  sufficient 
prima  facie  evidence  of  domicil  to  give  the  surrogate  jurisdic- 
tion.' 

from,  etc.  On  this  subject,  consult  Stouvenel  v.  Stephens,  3  Daly,  319;  Oppen- 
heim  v.  Wolf,  3  Sandf.  Ch.  571;  Gerry  v.  Post,  13  How.  Pr.  118;  Merritt  v. 
Thompson,  1  Hilt.  550;  King  v.  Paddock,  18  Johns.  141;  McCartee  v.  Camel,  1 
Barb.  Ch.  455;  Eagle  v.  Emmet,  4  Bradf.  117;  s.  c.  8  Abb.  Pr.  218;  Moehring 
V.  Mitchell,  1  Barb.  Ch.  264;  Clarke  v.  Cummings,  5  Barb.  339,  354;  Matter  of 
Ackerman,  2  Redf.  531;  Keller  v.  Keller,  4  Id.  294;  Matter  of  Ridgeway,  Id.  326. 
See,  also.  Abb.  Trial  Evid.  73 ;  Whart.  on  Evid.  g  1374,  et  aeq. 

'  See,  per  Earl  J.,  in  Roderigas  v.  East  Riv.  Sav.  Inst.  63  N.  Y.  466. 

»  Matter  of  Gooseberry,  53  How.  Pr.  310. 

'  Isham  V.  Gibbons,  1  Bradf.  69. 

*  Bulkley  v.  Redmond,  2  Bradf.  281.     See  ante,  p.  193. 

«  Kennedy  v.  Ryall,  67  N.Y.  380;  40  N.Y.  Supr.  Ct.  347.  In  that  case,  it  ap- 
peared that  intestate's  father  came  to  the  city  of  New  York  as  an  emigrant,  and 
resided  there  for  seven  months,  when  he  was  joined  by  his  wife  and  children, 
except  one,  the  intestate,  an  infant,  who  died  on  the  voyage;  and  he  and  his 
family  continuously  resided  in  that  city  for  five  years.  It  was  held  that  the  in- 
testate was  an  inhabitant  of  the  city  and  county  of  New  York,  and  that  the  sur- 
rogate of  that  county  had  jurisdiction  to  issue  letters  of  administration.  In  Von 
Hoffman  v.  Ward,  4  Redf.  244,  it  was  held  that  the  rule,  that  an  infant's  domicil 
that  of  his  father,  is  not  overcome  by  the  mere  separation  of  the  parents  (there 
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It  is  sufficient  proof  of  the  existence  of  property,  to  show  that 
the  decedent  had  a  claim  against  a  resident  of  the  surrogate's 
county,  for  money  deposited  with  him,  even  though  it  should  sub- 
sequently be  shown  that  such  claim  was  invalid  and  incapable  of 
enforcement.' 

In  determining  the  right  of  the  petitioner,  or  other  person,  to 
letters  of  administration,  it  frequently  becomes  necessary  to  deter- 
mine questions  of  marriage,  legitimacy,^  etc.,  and  these,  as  well  as 
questions  of  preference,  require  to  be  first  determined  on  evidence 
to  be  produced  before  the  surrogate. 


being  no  legal  dissolution  of  the  marriage),  and  the  departure  of  the  mother, 
■with  the  infant,  from  the  country  in  which  the  father  resides.  In  that  case, 
while  decedent  was  a  minor,  his  parents  separated,  and  the  mother  went  abroad 
with  decedent,  for  economy  of  living  and  to  educate  her  son.  They  sojourned 
at  different  places  in  Europe,  the  mother  sometimes  living  apart  from  her  son 
while  he  was  away  at  school.  The  mother  derived  her  income  from  a  house  and 
lot  in  the  city  of  New  York,  which  had  been  settled  on  her  by  her  husband. 
The  mother  stated  to  her  brother-in-law,  a  banker  of  New  York,  during  several 
visits  made  by  him  to  Europe,  that  she  intended  to  send  her  son,  when  he  was 
properly  educated,  to  him,  to  enter  and  continue  in  his  employ;  and  in  a  letter 
addressed  by  the  mother  to  her  brother-in-law,  written  shortly  before  her  death, 
she  bequeathed  her  son  to  him,  stating  that  she  left  him  without  support,  to  his 
guidance  and  protection.  The  son  at  the  time  of  his  death  was  above  twenty-one 
years  old.  The  father  continued  to  reside  in  the  State  of  New  York.  It  was 
held  that  the  evidence  did  not  establish  an  intention  on  the  part  of  decedent  to 
adopt  a  foreign  domicil. 

'  Sullivan  v.  Fosdick,  10  Hun,  174. 

'  In  cases  where  there  is  a  dispute  as  to  whether  the  intestate  was  ever  mar- 
ried, the  presumption  is  always  in  favor  of  marriage,  and  if  the  evidence  merely 
shows  filiation,  legitimacy  will  generally  be  presumed,  especially  if  the  affair  be 
remote  and  the  parents  are  dead,  and  the  children  alone  are  interested.  The  lex 
loci  contractus  governs  as  to  the  fact,  whether  a  valid  marriage  took  place,  which 
in  the  absence  of  proof  to  the  contrary,  will  be  taken  to  be  the  same  as  the  lex 
fori  (Perrie  v.  Public  Adm'r,  4  Bradf.  28).  But  where  the  person  claiming  as  a 
party  to  the  alleged  contract  of  marriage  is  living,  and  the  transaction  is  recent, 
defects  in  the  proof,  or  in  the  explanation  of  suspicious  circumstances,  are  taken 
more  adversely  than  when  the  events  involved  are  remote,  and  both  of  the  par- 
ties are  deceased  (Hill  v.  Burger,  3  Bradf.  433).  To  constitute  a  marriage,  there 
must  be  an  agreement  animo  et  facto,  to  live  together  as  husband  and  wife;  and  in 
the  absence  of  direct  proof,  the  contract  may  be  infeiTed  from  circumstances,  but 
the  degree  of  evidence  as  to  cohabitation,  reputation,  and  other  facts,  which  will 
be  required  by  the  court,  depends  greatly  upon  the  means  existing,  or  fairly  to 
be  presumed  to  exist,  for  showing  the  actual  character  of  the  connection.  Mar- 
riage may  be  inferred  from  the  acts  and  declarations  of  the  parties,  and  though 
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The  decree  and  letters?^ — -The  surrogate  must  make  a  decree, 
either  granting  or  refusing  to  grant  the  letters.  Obviously,  lie 
may  make  an  adverse  decree  without  a  citation,  as  where  the  peti- 
tion fails  to  make  out  a  prima  facie  case ;  and  we  have  already 
seen  that  he  may  decree  the  issuing  of  letters  in  certain  cases  with- 
out a  citation.  If  a  citation  has  issued,  the  code  provides  that 
upon  its  return — that  is,  not  necessarily  immediately  upon  its  re- 
turn,^ but  after  hearing  the  allegations  and  proofs  of  the  parties — 
the  surrogate  must  make  such  a  decree  in  the  premises  as  justice 
requires.^  If  the  decree  grants  letters,  it  may,  in  the  surrogate's 
discretion,  award  administration  without  a  personal  examination  * 
of  the  person  to  whom  it  is  awarded ;  and  it  may  make  the  award 
to  any  party  to  the  special  proceeding  who  appears  to  be  entitled 
thereto.*  The  penalty  of  the  administrator's  bond  is  fixed  by  the 
amount  of  the  personal  estate  as  stated  in  the  application  for  let- 
ters, where  its  correctness  is  not  brought  in  question.  Having, 
with  his  sureties,  justified,  and  taken  the  oath  of  office,  he  is  enti- 


proof  of  this  sort  is  an  inferior  kind  of  testimony,  yet  coliabitation  as  husband 
and  wife  may  be  so  open,  public  and  continued,  as  to  afford  evidence  of  the 
most  convincing  character  in  favor  of  the  existence  of  the  contract  (Id.).  See 
Minor  v.  Jones,  3  Redf.  289;  Clayton  v.  "Wardell,  4  N.  Y.  331;  Cheney  v.  Ar- 
nold, 15  Id.  351;  Van  Tuyl  v.  "Van  Tuyl,  8  Abb.  Pr.  N.  S.  5;  57  Barb.  385; 
Jackson  v.  Winne,  7  Wend.  47;  CaujoUe  v.  Ferrie,  33  N.  Y.  90;  affi'g  26  Barb. 
177;  Jaques  v.  Public  Adm'r,  1  Bradf.  499;  Hyde  v.  Hyde,  3  Id.  509;  Bissell  v. 
Bissell,  55  Barb.  325;  Fleming  v.  People,  27  N.  Y.  339;  Brower  v.  Bowers,  1 
Abb.  Ct.  App.  Dec.  314;  O'Gara  v.  Eisenlohr,  38  N.  Y.  396;  Cunningham  v. 
Burden,  4  Bradf.  343;  Foster  v.  Hawley,  8  Hun,  68;  Blossom  v.  Barrett,  37  N.  Y. 
434;  Oram  v.  Oram,  3  Redf.  300.  In  the  last  case,  a  married  woman,  more  than 
five  years  after  the  disappearance  of  her  husband,  in  ignorance  of  his  where- 
abouts, remarried;  but,  subsequently,  he  obtained  a  decree  of  divorce,  for  her 
adultery  with  the  man  so  married,  which  decree  forbade  her  to  marry  during  her 
husband's  lifetime.  It  was  held  that  such  second  marriage  was  void,  and  letters 
of  administration  granted  to  her  as  the  widow  of  the  second  husband  were  re- 
voked. See  Davis  v.  Brown,  1  Redf.  359;  White  v.  Lowe,  Id.  876;  Wyles  v. 
Gibbs,  Id.  383;  Decker  v.  Morton,  Id.  477;  Renholm  v.  Public  Adm'r,  3  Id.  456. 

'  See  Co.  Civ.  Proo.  §  2514,  subd.  10,  for  a  definition  of  this  expression. 

'  Co.  Civ.  Proc.  g  3666.  The  requirement  of  a  decree  in  all  cases  is  new. 
It  has  not  been  the  practice,  we  believe,  to  enter  a  formal  decree  where  there  is 
no  contest,  except  so  far  as  the  entry  in  the  record  book  kept  for  that  purpose 
is  a  decree.  It  is  still  the  practice  to  issue  letters  forthwith  in  such  a  case.  If 
any  order  is  made,  it  is  by  an  entry  in  the  surrogate's  books. 

3  See  Farley  v.  McConnell,  53  N.  Y.  630;  affl'g  7  Lans.  438. 

'  Co.  Civ.  Proc.  §  3666. 
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tied  to  receive  the  letters.  The  letters  must  be  in  the  name  of  the 
people  of  the  State.^  Where  they  are  granted  by  a  surrogate,  or 
by  an  officer  or  person  appointed  by  the  board  of  supervisors,  tem- 
porarily acting  as  surrogate,  they  must  be  tested  in  the  name  of 
the  officer  granting  them,  signed  by  him,  or  by  the  clerk  of  the 
surrogate's  court,  and  sealed  with  the  seal  of  the  surrogate's  court.^ 
Where  they  are  issued  out  of  another  court,  they  must  be  tested 
in  the  name  of  the  judge  holding  the  court,  signed  by  the  clerk 
thereof,  and  sealed  with  its  seal.^ 


ARTICLE  FOURTH. 

QUALIFICATIONS    OF   ADMINISTEATOB. 

The  rules  governing  the  competency  of  a  person  to  be  an  ad- 
ministrator are,  with  the  single  exception  hereafter  noted,  the 
same  as  those  in  the  ease  of  an  executor.  These  have  been  de- 
tailed in  a  previous  chapter.'' 

Who  are  ijicompetent  to  administer.] — The  statute  declares  that 
no  letters  of  administration  shall  be  granted  to 

1.  A  person  convicted  of  an  infamous  crime,  nor  to 

2.  Any  one  incapable  by  law  of  making  a  contract,  nor  to 

3.  A  person  not  a  citizen  of  the  United  States,  unless  such 
person  reside  within  this  State,  nor  to 

4.  Any  person  who  is  under  twenty-one  years  of  age ;  nor  to 

5.  A  person  who  shall  be  judged  incompetent  by  the  surrogate 
to  execute  the  duties  of  such  trust,  by  reason  of  drunkenness,  im- 
providence, or  want  of  understanding.' 

The  surrogate  may  also,  in  his  discretion,  refuse  letters  of  ad- 
ministration to  any  one  unable  to  read  and  write  the  English  lan- 
guage.^ 

'  Co.  Civ.  Proc.  §  3590.  »  Co.  Civ.  Proc.  §  2590. 

2  Id. ;  and  see  Id.  2509,  subd.  3.  As  to  the  clerk's  powers  under  the  former 
statutes,  see  Koderigas  v.  East  Riv.  Sav.  Inst.  76  N.  Y.  316. 

■•  See  p.  269,  cmte. 

"  3  R.  S.  75,  §  32;  as  am'd  L.  1830,  c.  330,  §  18,  and  modified  L.  1867,  c.  783, 
§  3. 

<■  L.  1867,  c.  783,  §  5. 
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It  win  be  noticed  that  the  statute,*  whereby  dishonesty  ad- 
judged by  the  surrogate  disqualifies  a  person  from  being  an  exec- 
utor, does  not  apply  to  administrators ;  the  reason  for  the  distinc- 
tion probably  being,  that  administrators  are  always  required  to  give 
an  official  bond.  But  by  the  present  code,  dishonesty  existing  (it 
is  to  be  presumed)  after  appointment,  is  a  ground  for  revocation 
•of  the  letters  of  administration.^  Improvidence,  such  as  to  exclude 
a  party  from  administration,  is  a  want  of  ordinary  care  and  fore- 
cast in  the  acquisition  of  property.'  A  professional  gambler  is 
presumptively  incompetent,  on  the  ground  of  improvidence.* 
Drunkenness,  to  be  a  bar,  must  be  such  as  would  justify  an  adju- 
dication of  habitual  drunkenness  under  the  statute.'  A  corpora- 
tion cannot  be  an  administrator.* 

Married  women  as  administratrixes.] — Under  the  Revised 
Statutes,  a  married  woman  could  not  administer,  but  where  she 
would  be  entitled,  if  sole,  to  letters,  the  same  might  be  granted  to 
her  husband  in  her  right  and  behalf.'  Subsequently,  she  was  per- 
mitted to  administer  on  the  written  consent  of  her  husband.*  By 
a  more  recent  statute,'  married  women  are  declared  to  be  capable 
of  acting  as  administratrixes,  and  of  receiving  letters  of  adminis- 
tration, as  though  they  were  single  women,  and  their  bonds,  given 
upon  the  granting  of  such  letters,  have  the  same  force  and  effect 
as  though  they  were  not  married." 

Administrator's  oath.] — 'The  official  oath  or  affirmation  of  an 
administrator,  to  the  effect  that  he  will  well,  faithfully  and  hon- 
estly discharge  the  duties  of  his  office,  describiug  it,  must  be  filed 
with  the  surrogate  before  letters  are  issued  to  him.  The  oath 
may  be  taken  before  any  officer,  within  or  without  the  State,  who 
is  authorized  to  take  an  affidavit,  to  be  used  in  the  supreme  court. 


'  L.  1873,  c.  79.  "  See  Co.  Civ.  Proc.  §  3685. 

'  Emerson  v.  Bowers,  14  N.  Y.  449;  Coggshall  v.  Green,  9  Hun,  471. 

'  McMahon  v.  Harrison,  6  N.  Y.  443.   See  Coope  v.  Lowerre,  1  Barb.  Ch.  45. 

'■  Kechele's  Estate,  1  Tuck.  52;  1  Eedf.  472. 

»  Thompson's  Estate,  83  Barb.  334. 

'  2  R.  S.  75,  §  83;  as  am'd  L.  1830,  c.  320,  §  18. 

8  L.  1868,  c.  363,  §  4.  '  L.  1867,  c.  783,  §  2. 

'"  For  the  construction  to  be  given  to  the  statutes  regulating  the  competency 
of  administrators,  see  p.  269,  ante,where  the  same  topic  in  respect  to  executors  is 
considered. 
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Where  it  is  taken  without  the  State,  it  must  be  certified  as  required 
by  law,  with  respect  to  an  afiidavit  to  be  used  in  the  supreme 
court.^ 

Administrator's  hondJ] — "  A  person  appointed  an  administra- 
tor must,  before  letters  are  issued  to  him,  besides  filing  his  official 
oath,  execute  to  the  people  of  the  State,  and  file  with  the  surro- 
gate, the  joint  and  several  bond  of  himself,  and  two  or  more  sure- 
ties, in  a  penalty,  fixed  by  the  surrogate,  not  less  than  twice  the 
value  of  the  personal  property  of  which  the  decedent  died  pos- 
sessed, and  of  the  probable  amount  to  be  recovered  by  reason  of 
any  right  of  action,  granted  to  an  executor  or  administrator,  by 
special  provision  of  law.  The  sum,  to  be  fixed  as  the  amount  of 
the  penalty,  must  be  ascertained  by  the  surrogate,  by  the  examina- 
tion, upon  oath,  of  the  applicant  or  any  other  person,  or  otherwise, 
as  the  surrogate  thinks  proper.  The  bond  must  be  conditioned, 
that  the  administrator  will  faithfully  discharge  the  trust  reposed 
in  him  as  such,  and  obey  all  lawful  decrees  and  orders  of  the  sur- 
rogate's court,  touching  the  administration  of  the  estate  committed 
to  him." » 


ARTICLE   FIFTH. 

EFFECT   OF   GRANT   OF   LETTERS. 

The  consideration  of  the  effect  of  the  grant  of  letters  of  ad- 
ministration properly  involves  the  general  question  of  the  effect  of 
surrogates'  decrees — a  topic  which  has  been  to  some  extent  dis- 
cussed in  the  chapter  upon  the  jurisdiction  and  powers  of  these 
courts.' 

The  letters  as  authority.] — Unlike  an  executor,  who  may  as- 
sume some  of  the  duties  of  his  trust  before  probate,  the  rule,  with 
respect  to  an  administrator,  is,  that  a  party  entitled  to  administra- 


'  Co.  Civ.  Proc.  §  3594.  See  Id.  §§  842  and  844,  as  to  the  officers  who  may- 
administer,  and  the  manner  of  certifying,  the  oath. 

1  Co.  Civ.  Proc.  §  2667.  See  Chap.  XV,  post,  for  a  general  discussion  con- 
cerning official  bonds,  and  the  rights  and  liabilities  of  the  sureties  therein. 

*  Chap.  II,  ante. 
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tion  can  do  nothing  before  letters  are  granted  to  him,  inasmuch 
as  he  derives  his  authority,  not  like  an  executor  from  the  will,  but 
entirely  from  the  appointment  of  the  court.  Upon  the  issue  of 
letters,  however,  the  personal  property  of  the  intestate  vests  in  the 
administrator,  by  relation,  from  the  death  of  the  intestate,  so  that 
one  who  has  taken  possession  wrongfully  is  a  trespasser  ah  initio} 
And,  upon  the  same  principle,  a  contract  entered  into,  after  the 
intestate's  death,  but  before  the  issuing  of  letters,  by  one  subse- 
quently appointed  administrator,  is  rendered  valid  by  the  appoint- 
ment.' The  authority  conferred  by  the  letters  has  reference  ex- 
clusively to  the  personal  property  of  the  intestate.^  The  person 
or  persons  to  whom  letters  of  administration  are  first  issued  from 
a  surrogate's  court  having  jurisdiction  to  issue  them,  have  sole  and 
exclusive  authority  as  administrators,  pursuant  to  the  letters,  until 
the  letters  are  revoked  as  prescribed  by  law ;  and  they  are  entitled 
to  demand  and  recover  from  any  person,  to  whom  letters  upon  the 
same  estate  are  afterwards  issued  by  any  other  surrogate's  court, 
the  decedent's  property  in  his  hands.*  But  the  acts  of  a  person 
to  whom  letters  were  afterwards  issued,  done  in  good  faith  before 
notice  of  the  letters  first  issued,  are  valid  ;  and  an.  action  or  special 
proceeding  commenced  by  him  may  be  continued  by  and  in  the 
name  of  the  person  or  persons  to  whom  the  letters  were  first  is- 
sued.' 

Effect  of  grant,  ly  way  of  estop^peli] — Where  letters  of  admin- 
istration are  granted  to  a  person,  his  acts,  in  the  course  of  the  pro- 
ceedings to  obtain  the  grant,  are  held  to  operate  upon  him,  in  vari- 
ous ways,  as  an  estoppel.  Thus,  the  administrator  and  the  sureties 
on  his  bond  are  estopped  from  denying,  in  an  action  upon  the 
bond,  that  the  surrogate  had  jurisdiction  to  grant  the  letters ;  °  and 
where  one  made  application  for  administration  on  the  estate  of  his 
deceased  wife,  alleging,  under  oath,  that  she  died  possessed  of  per- 
sonal property,  and  received  letters,  and  afterwards  filed  his  ac- 


'  Rockwell  V.  Saunders,  19  Barb.  4V3. 

»  Allen  V.  Eighmle,  9  Hun,  201. 

3  See  Hillman  v.  Stephens,  16  N.  Y.  278;  Brevoort  v.  McTimsey,  1  Edw.  551; 
Griffith  V.  Beecher,  10  Barb.  432.  For  a  consideration  of  the  rights  and  liabili- 
ties of  administrators  generally,  see  Chap.  XVII,  post. 

*  Co.  Civ.  Proc.  §  2592.  °  Co.  Civ.  Proc.  §  2593. 

•  Field  V.  Van  Cott,  5  Daly,  308.    See  Chap.  XV,  post. 
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count,  in  wMch  certain  moneys  were  returned,  as  constituting  the 
whole  estate,  it  was  held  that  he  was  estopped,  as  against  a  creditor 
of  the  estate,  from  claiming  the  moneys  as  his  own  individual 
property.* 

Letters  as  evidence  of  authority.] — Subject  to  the  rule  of  pri- 
ority among  different  letters,  above  mentioned,  it  is  provided  that 
letters  of  administration,  granted  by  a  court  or  officer  having  ju- 
risdiction to  grant  them,  are  conclusive  evidence  of  the  authority 
of  the  persons  to  whom  they  are  granted,  until  the  decree  grant- 
ing them  is  reversed  upon  appeal,  or  the  letters  are  revoked.^ 
This  rule  protects  the  decree  and  letters,  in  general,  from  collat- 
eral impeachment ;  but  it  is,  of  course,  subject  to  the  same  excep- 
tion as  exists  with  reference  to  the  adjudication  of  all  other  tri- 
bunals, viz.,  that  where  the  court  had  no  jurisdiction  the  decree  is 
void,  and  its  character  may  be  shown  in  a  collateral  proceeding. 

The  court  of  appeals  have,  however,  held,  in  a  case  already 
commented  upon,'  that  letters  of  administration  regularly  issued 
from  a  surrogate's  court  of  this  State  cannot  be  collaterally  at- 
tacked by  showing  that  the  alleged  decedent  was  living  at  the  time 
when  they  were  granted,  although  the  general  rule  was  conceded, 
^'  that  the  surrogate  has  no  jurisdiction  to  grant  letters  upon  the 
estate  of  a  living  person."  This  decision  was  based  upon  the  form 
of  the  statute,  which  substantially  required  the  surrogate  to  insti- 
tute a  judicial  inquiry  into  the  fact  of  death,  etc.,  and  to  issue  let- 
ters upon  proof  thereof  being  made  to  his  satisfaction ;  and  the 
conclusion  at  which  the  majority  of  the  court  arrived  appears  to 
have  been  induced,  in  part,  by  the  consideration  that  an  opposite 
ruling  might  render  a  surrogate,  who  had  been  compelled  by  the 
statute  to  act  judicially,  liable  for  the  whole  estate.  It  seems  to 
be  a  necessary  inference  from  the  opinions  delivered,  that  the  stat- 
ute construed  was  peculiar  in  requiring  a  judicial  investigation  by 
the  surrogate  into  the  facts  upon  which  his  jurisdiction  was  based ; 


'  Garvey  v.  McCue,  8  Eedf.  318;  rev'd  on  another  point,  14  Hun,  562. 

'  Co.  Civ.  Proc.  §  2591.  Parhan  v.  Moran,  4  Hun,  717.  In  that  case,  it  was 
also  held  that  in  an  action  brought  by  an  administrator,  where  the  defendant 
claims  that  the  person  alleged  to  be  dead  is  still  alive,  he  cannot  testify  as  to 
conversations  had  with  the  alleged  intestate,  prior  to  the  issuing  of  the  letters  of 
administration,  tending  to  show  that  such  person  is  living. 

»  Roderigas  v.  East  Riv.  Sav.  Inst.  63  N.  Y.  460.    See  p.  47,  imte. 
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but  it  is  difficult  to  see  how  a  statute  conferring  jurisdiction  upon 
a  surrogate  could  be  framed  without,  expressly  or  impliedly,  making 
such  a  requirement.^  The  important  question,  however,  is  whether 
the  statutes  upon  which  that  decision  was  based  are  represented  by 
substantially  similar  provisions  in  the  present  code,  the  original 
enactments  having  been  expressly  repealed.  The  section  of  the 
Eevised  Statutes,  upon  which  the  case  seems  to  have  turned,  read 
as  follows :  "  Before  any  letters  of  administration  shall  be  granted 
on  the  estate  of  any  person  who  shall  have  died  intestate,  the  fact 
of  such  persons  dying  intestate  shall  be  proved  to  the  satisfaction 
of  the  surrogate,  who  shall  examine  the  persons  applying  for  such 
letters,  on  oath,  touching  the  time,  place  and  manner  of  the  death, 
and  whether  or  not  the  party  dying  left  any  will ;  and  he  may  also, 
in  like  manner,  examine  any  other  person,  and  compel  such  person 
to  attend,  as  a  witness,  for  that  purpose."  ^  The  provision  of  the 
code,  which  corresponds  to  the  section  above  quoted,  is  the  follow- 
ing :  "  A  citation  shall  not  be  issued,  and  a  decree  shall  not  be 
naade  where  a  citation  is  not  necessary,  until  the  petitioner  pre- 
sumptively proves,  by  affidavit  or  otherwise,  to  the  satisfaction  of 
the  surrogate,  the  existence  of  all  the  jurisdictional  facts,  and,  par- 
ticularly, that  the  decedent  left  no  will.  For  the  purpose  of  the 
inquiry  touching  any  of  these  matters,  the  surrogate  may  issue  a 
subpoena,  requiring  any  person  to  attend  and  be  examined  as  a 
witness."  ^  This  enactment  is  obviously  less  mandatory  and  less 
specific  than  the  one  which  it  supersedes.  It  remains  for  future 
adjudication  to  determine  whether  it  effects  any  substantial  change. 
It  will  be  borne  in  mind,  also,  that  at  the  time  when  the  above 
mentioned  decision  was  rendered,  the  statute  did  not,  as  it  does 
now,  expressly  provide  that  "  the  surrogate's  court  obtains  juris- 
diction in  every  case,  by.  the  existence  of  the  jurisdictional  facts 
prescribed  by  statute,  and  by  the  citation  or  appearance  of  the 
necessary  parties."  * 

"Where  the  validity  of  the  appointment  of  administrators  is  at- 
tacked, the  burden  of  proof  is  upon  the  attacking  party,  to  show 


'  See  Griffith  v.  Frazier,  8  Cranch,  9,  wliere  Makshall,  Ch.  J.,  says:  "Yet 
the  ordinary  must  always  inquire  and  decide  whether  the  person,  whose  estate  is 
to  be  committed  to  the  care  of  others,  be  dead  or  in  life." 

2  2  K.  S.  74,  §  36.  '  Co.  Civ.  Proc.  §  2661. 

*  Co.  Civ.  Proc.  §  2474.    See  Lavin  v.  Emigr.  Indust.  Sav.  Bank,  p.  319,  post. 
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a  want  of  jurisdiction  in  the  surrogate.''  It  was  held,  before  the 
present  code,  that  the  statute  did  not  require  the  facts  conferring 
jurisdiction  to  be  proved  in  any  particular  way,  nor  the  proofs  to 
be  filed  or  reduced  to  writing,  and  that,  therefore,  a  failure  to  find 
such  proofs  on  file  in  the  surrogate's  oflBce  was  not  evidence  that 
no  such  proofs  were  adduced  before  him,  and  the  presumption 
would  be  that  they  were.''  The  production  of  the  letters,  or  the 
record,  or  the  exemplification  of  the  record  thereof,  establishes, 
prima  facie,\he  representative  character  of  an  administrator, in  an 
action  brought  by  him.'  A  formal  defect  in  the  letters  may,  it  has 
been  held,  be  remedied  after  the  commencement  of  the  action  in 
which  they  are  offered  as  evidence.* 

Record,  etc.,  of  letters  as  evidence.] — The  surrogate  is  required 
to  record,  in  a  book  kept  for  that  purpose,  all  letters  of  adminis- 
tration issued  out  of  his  court.'  A  transcript  of  the  record  of  the 
letters  duly  certified  is  evidence,  as  if  the  originals  were  produced.® 
Provision  is  also  made  for  the  preservation  of  the  minutes  of  tes- 
timony.' 


AETICLE  SIXTH. 

ADMmiSTEATION   DE   BONIS   NON. 

When  will  he  granted.^ — The  distinction  between  an  admin- 
istrator with  the  will  annexed  (being  one  who  succeeds  to  or  takes 
the  place  of  an  executor),  and  an  administrator  of  the  goods,  etc., 
left  unadministered  by  a  former  administrator,  has  been  pointed 
out.*  Where  an  administrator  dies,  or  becomes  incapacitated  to 
act,  by  revocation  of  his  letters,  or  otherwise,  a  successor  will  not 

'  Belden  v.  Meeker,  47  N.  T.  307;  Farley  v.  McOonnell,  53  N.  Y.  630;  affl'g 
7  Lans.  428;  Welch  v.  N.  Y.  Cent.  E.  R.  Co.  53  N.  Y.  610. 

''  Farley  v.  McConnell,  supra. 

'Belden  V.  Meeker,  supra;  Parlian  v.  Moran,  4  Hun,  717.  See  Plinn  v. 
Chase,  4  Den.  85. 

<  Maloney  v.  Woodin,  11  Hun,  203;  where  an  administrator,  plaintiff,  was 
allowed  to  cause  the  letters  to  be  sealed,  pending  the  trial  of  the  action  upon 
which  they  had  been  excluded.for  the  want  of  sealing  when  offered  in  evidence. 

'  Co.  Civ.  Proc.  §  2498,  subd.  3.  s  q^  Qv.  Proc.  §  933. 

'  Co.  Civ.  Proc.  §§  2541-3543.    And  see  ante,  p.  83. 

"  Chap.  X,  ante. 
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ordinarily  be  appointed,  unless  he  was  a  sole  administrator  or  sur- 
vivor.^   But  it  is  provided  that,  where  all  the  administrators  to 
whom  letters  have  been  issued  die,  become  lunatic,  are  convicted 
of  an  infamous  offense,  or  otherwise  become  incapable  of  discharg- 
ing the  trust  reposed  in  them,  or  the  letters  are  revoked  as  to  all 
of  them,  the  surrogate  must  grant  letters  of  administration  to  one 
or  more  persons  as  their  successors,  in  like  manner  as  if  the  former 
letters  had  not  been  issued.^    The  various  grounds  for,  and  the 
manner  of,  the  revocation  of  letters  of  administration,  are   de- 
scribed in  a  separate  chapter.'    The  provision  of  the  code  last 
cited  does  not  expressly  state  which  surrogate  has  jurisdiction  to 
grant  the  new  letters  ;*  but,  in  another  section,'  treating  of  revoca- 
tion of  letters,  the  power  to  appoint  a  successor  is  conferred  upon 
the  surrogate's  court  which  granted  the  decree  of  revocation.    The 
successor  to  an  administrator,  whose  letters  have  been  revoked,  may 
complete  the  execution  of  the  trust  committed  to  his  predecessor ; 
he  may  continue,  in  his  own  name,  a  civil  action  or  special  pro- 
ceeding pending  in  favor  of  his  predecessor ;  and  he  may  enforce 
a  judgment,  order  or  decree  in  favor  of  the  latter.^    And  there 
would  seem  to  be  no  doubt  that  this  is  true  in  all  cases  of  succes- 
sion.'   The  public  administrator  may  be  appointed  administrator 
de  honis  non? 

Petition  for,  and  form  of,  letter  s.\ — The  proceedings  to  ob- 
tain such  letters  are  the  same  as  upon  an  original  application,  and 
the  same  rules  in  regard  to  priority  obtain,  except  that  a  person 
who  has  been  removed  for  incompetency,  etc.,  and  not  for  a  mere 
failure  to  give  sureties,  cannot  apply  again  for  letters.  The  peti- 
tion should  state  the  same  facts  as  on  an  application  for  original 
administration,  and  also  the  facts  showing  a  proper  case  for  the 
grant  of  letters  de  honis  non,  as  the  death  of  all  the  administrators, 


■  See  Co.  Civ.  Proc.  §  2693. 

«  Co.  Civ.  Proc.  §  2693.  '  Chap.  XIV,  po««. 

♦  The  original  statute  (3  R.  8.  78,  §  45)  specified,  "the  surrogate  having  au- 
thority to  grant  letters  originally." 

'  Co.  Civ.  Proc.  §  2605.  '  Co.  Civ.  Proc.  §  2605. 

'  The  Revised  Statutes  enacted  that  the  "administrator  shall  give  bonds  in 
the  like  penalty  with  like  sureties  and  conditions  as  heretofore  required  of  ad- 
ministrators, and  shall  have  the  like  power  and  authority"  (8  R.  S.  78,  §45). 

«  Ketchum  v.  Morrell,  3  N.  T.  Leg.  Obs.  58. 
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or  their  removal,  etc.,  and  that  there  are  assets  left  unadministered, 
stating  their  value,  etc.  In  aU  other  respects  the  petition  and  the 
subsequent  proceedings  are  the  same  as  upon  an  original  applica- 
tion. The  code  says,  briefly,  "the  proceedings  to  procure  the 
grant  of  such  letters  are  the  same  as  in  a  case  of  intestacy." '  The 
form  of  letters  is  in  all  respects  the  same  as  on  an  original  grant, 
except  that  they  recite  the  revocation  of  letters,  or  death,  etc.,  of 
the  former  administrator,  and  commit  to  the  new  administrator 
the  administration  of  all  and  singular  the  goods,  chattels  and 
credits  of  the  deceased  left  unadministered  by  him. 


ARTICLE   SEVENTH. 

AlirOILLAET   LETTERS    OF   ADMESTISTEATION. 

Jurisdiction,  when  possessed.'] — The  statute  makes  provision 
for  the  recognition,  by  the  surrogates'  courts  of  this  State,  of  a 
grant  of  administration  upon  the  estate  of  an  intestate  resident  o£ 
another  State  or  a  territory  of  the  United  States,  made  by  a  court 
of  his  domicil,  by  the  issuing  of  ancillary  letters  in  accordance 
therewith.'  The  application  for  ancillary  letters  of  administration 
upon  the  estate  of  such  a  non-resident  intestate  is  required  to  be 
made  "  to  a  surrogate's  court  having  jurisdiction  of  the  estate."  * 
In  order  to  decide  which  surrogate's  court  has  jurisdiction  in  any 
particular  case,  it  is  necessary  to  consult  the  sections  of  the  code 
already  discussed  in  this  chapter,  prescribing  in  general  the  juris- 
diction of  surrogates'  courts  in  cases  of  intestacy.*  So  much  of 
those  sections  and  of  such  discussion  as  relates  to  non-residents  of 
the  State,  will  be  pertinent  to  the  determination  of  the  question 
suggested. 

In  what  cases  letters  issuable.] — Upon  due  application  to  the 
proper  surrogate's  court,  and  the  presentation  of  letters  of  admin- 


'  Co.  Civ.  Proc.  §  2693. 

'  Co.  Civ.  Proc.  §  3696.  As  to  the  powers  of  a  foreign  executor  or  administrator 
to  take  charge  of  the  estate  here,  to  collect  and  release  debts,  etc.,  consult  Vroom 
V.  Van  Home,  10  Paige,  549;  Brown  v.  Brown,  1  Barb.  Ch.  189;  Lawrence  v. 
Lawrence,  3  Id.  71;  Williams  v.  Storrs,  6  Johns.  Ch.  853;  Doolittle  v.  Lewis,  7 
Id.  49;  Chapman  v.  Fish,  6  Hill,  554. 

»  Co.  Civ.  Proc.  §  2696.         *  Co.  Civ.  Proc.  §§  2476,  2477;  pp.  292,  294,  ante. 
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istration  upon  the  estate  of  the  decedent,  granted  by  a  competent 
court  of  the  State  or  territory  where  he  resided,^  the  surrogate's 


'  In  Lavin  v.  The  Emigrant  Industrial  Savings  Bank  (U.  S.  Circuit  Ct.  2d  Cir- 
cuit, decided  April,  1880,  not  reported),  it  appeared  that  plaintiff  deposited  a 
sum  of  money  with  defendant,  and  soon  afterward  went  to,  and  resided  in,  the 
State  of  Ehode  Island.  Subsequently  he  removed  to,  and  took  up  his  residence 
in,  the  State  of  California.  He  left  a  brother  and  other  relatives  in  the  former 
State,  who  did  not  hear  of  him  after  his  departure.  Seven  years  after  that  event 
letters  of  administration  were  taken  out  on  his  estate,  from  the  probate  court  in 
Ehode  Island,  under  a  statute  providing  that,  when  a  person  absents  himself 
from  the  State  for  three  or  more  years,  and  is  unheard  of  during  that  absence, 
letters  of  administration  may  be  granted  to  the  heirs  or  next  of  kin  or  other  per- 
sons entitled  to  administer  on  the  estate  of  the  absent  person,  as  if  that  person 
were  actually  dead.  Thereafter  application  for  ancillary  letters  of  administra- 
tion on  plaintiff's  estate  was  made  to,  and  granted  by,  the  surrogate  of  New  York 
county,  on  the  oath  of  the  foreign  administrator,  made  according  to  information 
and  belief,  of  plaintiff's  death,  and  production  of  the  foreign  letters.  Upon  the 
authority  of  the  ancillary  letters,  defendant  paid  over  the  deposit,  on  demand,  to 
the  administrator.  Plaintiff  having  reappeared  and  demanded  the  deposit,  upon 
refusal  brought  this  action  and  recovered,  the  defendant  pleading  the  Rhode 
Island  letters  and  the  laws  of  this  State.  The  court  said:  "It  must  be  held  that 
the  proceedings  taken  under  the  laws  of  New  York,  which  are  set  up  as  justifying 
defendant's  refusal  to  pay  to  the  plaintiff  the  amount  of  his  deposits,  is  void  as 
to  him,  because  it  would  deprive  him  of  his  property  without  'due  process  of 
law.'  It  is  also  claimed  that  if  the  New  York  letters  are  void,  the  payment  to 
the  administrator  might  be  justified  under  the  Rhode  Island  laws,  on  the  princi- 
ple that,  though  a  foreign  administrator  cannot  sue  here  without  obtaining  an- 
cillary letters,  yet  a  payment  to  him  is  a  good  payment,  and  discharges  the  debt. 
But  it  is  clear  that  the  Rhode  Island  letters  have  no  greater  validity  than  the 
New  York  letters.  The  Rhode  Island  statute  undertakes  to  do  directly  what  the 
New  York  statute  aims  to  accomplish  by  the  more  indirect  method  of  declaring 
a  judicial  decision  conclusive  against  a  person  not  a  party.  In  Rhode  Island, 
the  court  does  not  go  through  the  form  of  deciding  that  a  person  is  dead,  but 
conceding  that  he  is  only  absent,  distributes  his  estate  'as  if  he  were  dead,' 
without  any  notice  or  process  upon  him  whatever.  I  do  not  see  how  any  re- 
spectable argument  can  be  made  that  this  is  not  depriving  him  of  his  property 
without  due  process  of  law,  or  how  it  can  be  reasonably  proper  for  the  proper 
government  of  the  persons  and  the  property  within  the  jurisdiction  of  the  State. 
That  a  State  may  make  a  law  for  taking  care  of  abandoned  estates,  with  proper 
provisions  for  notice  to  the  absent  or  unknown  owners,  will  not  be  denied;  but 
this  is  not  such  a  law..  Moreover,  this  property  was  not  in  Rhode  Island,  nor 
subject  to  its  jurisdiction.  It  was  in  this  State.  The  fact  that  the  pass-book 
happened  to  be  there  is  immaterial.  It  was  mere  evidence  of  the  indebtedness, 
and  not  a  negotiable  security  for  it.  Tor  these  reasons  the  Rhode  Island  letters 
cannot  avail  the  defendant.  I  think  it  may  be  doubted  whether  the  Rhode 
Island  letters  were  such  letters  as  are  contemplated  by  the  statutes  of  New  York, 
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court  to  "which  the  foreign  letters  are  presented  is  required  to 
issue  ancillary  letters  of  administration  in  accordance  therewith, 
except  in  one  of  the  following  cases : 

1.  "Where  ancillary  letters  testamentary,  or  of  administration 
with  the  will  annexed,  upon  the  estate  of  the  decedent  have  al- 
ready been  issued  from  a  surrogate's  court  of  this  State,  as  pre- 
scribed in  the  code. 

2.  Where  an  application  for  original  letters  of  administration 
upon  the  estate  has  been  made  by  a  relative  of  the  decedent,  who 
is  legally  competent  to  act,  to  a  surrogate's  court  of  this  State  hav- 
ing jurisdiction  to  grant  the  same,  and  letters  have  been  granted 
accordingly,  or  the  application  has  not  been  finally  disposed  of.' 
The  meaning  of  the  phrase  "in  accordance  therewith"  is  explained 
by  the  provisions  contained  in  the  next  paragraph. 

To  whom  the  letters  issued.l — The  ancillary  letters  of  adminis- 
tration must  be  directed  to  the  person  named  in  the  foreign  letters, 
unless  another  person  applies  therefor,  and  files  with  his  petition 
an  instrument  executed  by  the  foreign  administrator,  or,  if  there 
are  two  or  more,  by  all  who  have  qualified  and  are  acting,  and  also 
acknowledged  or  proved,  and  certified,  in  like  manner  as  a  deed  to 
be  recorded  in  the  county,  authorizing  the  petitioner  to  receive 
such  ancillary  letters ;  in  which  case  the  surrogate  must,  if  the 
petitioner  is  a  fit  and  competent  person,  issue  such  letters  directed 
to  him.^  "Where  two  or  more  persons  are  named  in  the  foreign 
letters,  or  in  an  instrument  executed  as  above  prescribed,  the 
ancillary  letters  may  be  directed  to  either  or  any  of  them,  with- 
out naming  the  others,  if  the  others  fail  to  qualify,  or  if,  for 
good  cause  shown  to  the  surrogate's  satisfaction,  the  decree  so 
directs.* 

Petition  and  citation.] — The  application  for  ancillary  letters 
of  administration  must  be  made  by  petition ;  upon  the  presenta- 

as  original  letters  of  administration  which  authorize  the  issue  of  ancillary  letters 
here  at  all,  because  they  do  not  purport  to  be  letters  of  administration  on  the 
goods  and  estate  of  a  deceased  person.  But  as  this  point  has  not  been  argued 
by  counsel,  I  have  preferred  not  to  put  the  decision  on  this  ground,  and  its  fur- 
ther consideration  is  unnecessary." 

'  Co.  Civ.  Proc.  §  2696. 

«  Co.  Civ.  Proc.  §  2697.    See  Matter  of  Hanover,  3  Redf.  91. 

»  Co.  Civ.  Proc.  §  2697. 
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tion  whereof  the  surrogate  must  ascertain,  to  his  satisfaction, 
whether  any  creditors,  or  persons  claiming  to  be  creditors,  of  the 
decedent,  reside  within  the  State ;  and,  if  so,  the  name  and  resi- 
dence of  each  creditor,  or  person  claiming  to  be  a  creditor,  so  far 
as  the  same  can  be  ascertained.^  He  must  thereupon  issue  a  cita- 
tion directed  to  each  person  whose  name  and  residence  have  been 
so  ascertained ;  and  also  directed  generally  to  all  creditors,  or  per- 
sons claiming  to  be  creditors,  of  the  decedent.^ 

Proceedings  upon  the  hearing.] — Any  creditor,  or  person 
claiming  to  be  a  creditor,  of  the  decedent,  although  not  cited  by 
his  name,  may  appear  and  contest  the  application,  and  thus  make 
himself  a  party  to  the  special  proceeding.'  Upon  the  return  of 
the  citation,  the  surrogate  must  ascertain,  as  nearly  as  he  can  do 
so,  the  amount  of  debts  due,  or  claimed  to  be  due,  from  the  dece- 
dent to  residents  of  the  State.* 

Qualifioation  of  ancillary  administrator.] — The  policy  of  our 
statute,  in  respect  to  the  security  to  be  exacted  of  an  ancillary  ad- 
ministrator, is  directed  to  ensuring  the  distribution  to  creditors  of 
the  intestate,  residing  here,  of  their  ratable  share  of  his  estate. 
The  person  to  whom  the  letters  are  awarded  is  required,  before  they 
are  issued,  to  qualify  in  the  same  manner  as  a  domestib  adminis- 
trator ; '  except  that  the  penalty  of  the  bond  may,  in  the  discretion 
of  the  surrogate,  be  in  such  a  sum,  not  exceeding  twice  the  amount 
which  appears  to  be  due  from  the  decedent  to  residents  of  the 
State,  as  will,  in  the  surrogate's  opinion,  effectually  secure  the  pay- 
ment of  those  debts ;  or  the  sums  which  the  resident  creditors  will 
be  entitled  to  receive  from  the  persons  to  whom  the  letters  are 
issued,  upon  an  accounting  and  distribution,  either  within  the 
State,  or  within  the  jurisdiction  where  the  principal  letters  were 
issued.* 

Assets  here,  how  disposed  of.] — It  is  made  the  ancillary  admin- 
istrator's duty,  unless  he  is  otherwise  directed,  to  transmit  the 
money  and  other  personal  property  of  the  decedent,  received  by 
him  after  the  letters  are  issued,  or  then  in  his  hands  in  another 


■  Co.  Civ.  Proc.  §  3698.  '  Id.  '  Id. 

*  Id.  §  2699.  "■  See  pp.  311,  313,  ante.  '  Co.  Civ.  Proc.  §  2699. 
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capacity,  to  the  State  or  territory  where  the  principal  letters  were 
granted,  to  be  disposed  of  pursuant  to  the  laws  thereof.^  He  may 
be  directed  otherwise  to  dispose  of  such  property,  either  in  the  de- 
cree awarding  the  letters,  pr  in  a  decree  made  upon  an  accounting,  or 
by  an  order  of  the  surrogate  made  during  the  administration  of  the 
estate,  or  by  the  judgment  or  order  of  a  court  of  record  in  an  ac- 
tion to  which  the  administrator  is  a  party ;  and  money  or  other 
property  transmitted  to  the  intestate's  domicil,  at  any  time  before 
he  is  so  directed  to  retain  it,  must  be  allowed  to  him  upon  an  ac- 
counting.' The  surrogate's  court,  or  any  court  of  this  State,  which 
has  jurisdiction  of  an  action  to  procure  an  accounting,  may,  in  a 
proper  case,  by  its  judgment  or  decree,  direct  the  ancillary  admin- 
istrator to  pay,  out  of  the  money  or  the  avails  of  the  property  re- 
ceived by  him  under  the  ancillary  letters,  and  with  which  he  is 
chargeable  upon  his  accounting,  the  debts  of  the  decedent  due  to 
creditors  residing  within  the  State ;  or,  if  the  amount  of  aU  the  de- 
cedent's debts,  here  and  elsewhere,  exceeds  the  amount  of  aU  the 
decedent's  personal  property  applicable  thereto,  to  pay  such  a  sum 
to  each  creditor,  residing  within  this  State,  as  equals  that  creditor's 
share  of  all  the  distributable  assets,  or  to  distribute  the  same  among 
next  of  kin,  or  otherwise  dispose  of  the  same,  as  justice  requires.* 
The  rights,  powers,  duties  and  liabilities  of  an  ancillary  adminis- 
trator, where  not  specially  regulated  by  the  provisions  mentioned 
in  this  article,  are  governed  by  the  rules  contained  in  the  code 
applying  to  a  domestic  administrator  in  chief,  unless  a  different 
intent  is  therein  expressed  or  implied ;  except  that  he  has  no 
power  or  duty  in  respect  to  the  disposition  of  his  intestate's  real 
property  situated  here,  for  the  payment  of  debts  or  funeral  ex- 
penses.^ 

Authentication  of  foreign  papers.] — ^Where  the  foreign  letters 
of  administration  are  used,  as  above  mentioned,  they  must  be  au- 
thenticated by  the  seal  of  the  foreign  court,  and  the  signature  of 
the  clerk,  if  any,  and  of  the  chief  judge  or  presiding  magistrate 
thereof .°    A  certificate,  under  the  great  or  principal  seal  of  the 


1  Co.  Civ.  Proc.  §  2700.  '  Id. 

3  Co.  Civ.  Proc.  §  '2701.    See  Suarez  v.  The  Mayor,  3  Sandf.  Ch.  173;  Parsons 
V.  Lyman,  20  N.  Y.  103;  Despard  v.  Churchill,  53  Id.  192. 

*  Co.  Civ.  Proc.  §  2702.  '  Id.  §  2704. 
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State  or  territory,  and  the  hand  of  the  secretary  of  state,  or  other 
officer  who  has  the  custody  thereof,  must  be  appended  to  the  let- 
ters, to  the  effect  that  the  court  is  duly  constituted ;  that  it  has 
jurisdiction  under  the  laws  of  the  State  or  territory  to  grant  the 
letters ;  that  the  seal  appended  to  the  certificate  is  genuine ;  and 
that  the  officer  making  the  certificate  verily  believes  that  each  of 
the  signatures  attesting  the  certificate  is  genuine.^ 


Co.  Civ.  Proc.  §  2705. 
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ARTICLE  FIRST. 

THE   OFriCE,   m   GENERAL. 

Nature  and  object  of  office.] — Public  administrators  are  the  of- 
ficers— one  of  whom  exists  in  each  county  in  the  State — charged  bj 
law  with  the  duty  of  collecting,  preserving,  and  administering  the 
estates  of  persons  dying  intestate,  in  cases  where  no  other  adminis- 
trator is  appointed.  The  object  for  which  the  office  is  established  is 
that  the  estates  of  decedents  shall  not  be  wasted,  but  collected  and 
preserved  for  those  entitled  thereto,  or  to  remain  in  the  public  treas- 
ury if  no  rightful  claimant  appears.^  In  all  the  counties,  except 
those  of  New  York  and  Kings,  the  county  treasurer  is,  by  virtue 
of  his  office,  pubUc  administrator  of  the  county.  In  the  county  of 
New  York,  the  public  administratoi'  is  the  head  of  a  bureau  in  the 
law  department  of  the  corporation  of  the  city,  his  appointment  and 
the  tenure  of  his  office,  and  his  relation  to  the  city  government, 
being  regulated  by  the  charter,  in  connection  with  other  statutes.* 

Powers  and  duties  of  office.] — It  may  be  stated,  as  a  general 
proposition,  that  the  powers  and  duties  of  a  public  administrator 
are  (1)  such  as  devolve  upon  him  by  virtue  of  his  office,  without 
any  formal  investiture  of  authority  in  a  particular  case,  and  (2) 
such  additional  powers  and  obligations  as  he  acqiures  and  is  sub- 
ject to,  after  receiving  letters,  or  he  becomes  otherwise  duly 
clothed  with  the  character  of  administrator  of  an  estate.     He  haa, 

'  2  R.  S.  126,  §  35,  subd.  18,  14;  Id.  133,  §  71;  Id.  183,  §§  74-76. 
'  L.  1873,  p.  496,  c.  335,  §  38;  3  R.  S.  118,  §§  1,  2,  3;  Id.  126,  §  36;  L.  1839, 
c.  148,  §  3. 
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tnrtute  officii,  without  any  appointment  by  the  surrogate,  or  its 
equivalent,  authority  to  act,  in  the  cases  specified  in  the  statute,  in 
the  capacity  of  temporary  administrator  of  an  estate,  i.  e.,  to  "  col- 
lect and  take  charge  "  of  the  personalty,  including  the  right  to  sue 
for  such  purposes.^  But  if  a  public  administrator  seizes  property 
of  a  third  person,  as"  a  mortgagee  of  chattels,  in  possession  after 
default,  although  in  good  faith,  and  believing  it  to  belong  to  the 
intestate's  estate,  he  is  liable  to  an  action  therefor.'^ 

ColleGting  and  preserving  estate.'] — Where  property  is  in  a 
perishing  condition,  he  may  sell  it  at  auction,  upon  obtaining  an 
order  for  that  purpose  from  the  surrogate.'  And  where  he  has 
been  appointed  collector  pending  a  contest  concerning  the  grant  of 
letters  of  administration,  the  surrogate  may  allow  him  to  sell  such 
portion  of  the  assets  as  may  be  necessary  for  the  preservation  and 
benefit  of  the  estate,  e.  g.,  the  household  furniture  of  the  deceased, 
in  order  to  save  the  cost  of  storage.*  To  enable  him  to  coUeet 
together  the  estate,  he  is  allowed,  in  any  of  the  cases  in  which  he 
is  authorized  to  take  charge  of  the  effects  of  an  intestate,  to  take 
proceedings  for  the  discovery  and  seizure  of  property  concealed  or 
withheld.  As  we  interpret  the  existing  statutes  upon  the  subject  of 
such  proceedings,  the  public  administrator,  when  acting  by  virtue 
of  his  oiSce  merely,  must  have  regard  to  the  provisions  of  the  Re- 
vised Statutes ; '  whereas,  after  he  has  been  specially  invested  with 
the  character  of  administrator  of  an  estate,  he  must  proceed  under 
the  corresponding  regulations  contained  in  the  Code  of  Civil  Pro- 
cedure.^ And  in  certain  cases,  where  there  is  danger  of  the  waste 
or  embezzlement  of  the  estate,  the  surrogate  may  authorize  him  to 
take  charge  of  and  secure  the  effects,  even  though  there,  is  resident 
in  the  county,  a  person  who  is  entitled  to  administer.' 

Discovery  of  assets,  under  the  Revised  Statutes.] — Whenever 
any  goods,  chattels,  credits  or  effects  of  the  deceased,  or  of  which 
he  had  possession  at  the  time  of  his  death,  or  within  twenty  days 


'  3  R.  S.  118,  §  4;  Id.  139,  §  47;  L.  1871,  c.  335,  §  5. 

■>  Levin  v.  Russell,  43  N.  Y.  351.  =  3  R.  S.  131,  §  15;  Id.  130,  §  51. 

■"  Public  Adm'r  v.  Burdell,  4  Bradf .  353. 

'  3  R.  S.  130,  §§  8-13;  Id.  139,  §  50. 

"  Co.  Civ.  Proc.  §§  3706-3714.     See  Chapter  XVII,  post. 

'  3  R.  S.  119,  §§  6,  7;  3  R.  S.  139,  §  49. 
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previous  thereto,  have  not  been  delivered  to  the  public  adminis- 
trator, nor  satisfactorily  accounted  for  by  those  vrho  were  about 
the  deceased  in  his  last  sickness,  or  into  whose  hands  any  of  his 
effects  may  be  supposed  to  have  fallen,  the  public  administrator 
may  institute  an  inquiry  concerning  the  same ;  and  upon  satisfying 
the  surrogate  by  aiBdavit  that  there  are  reasonable  grounds  for 
suspecting  that  any  such  effects  are  concealed  or  withheld,  he  is 
entitled  to  a  subpoena  to  be  issued  by  the  surrogate,  under  his  oflB- 
cial  seal,  to  such  persons  as  the  public  administrator  designates,  re- 
quiring them  to  appear  before  such  surrogate  at  a  specified  time 
and  place,  for  the  purpose  of  being  examined  touching  the  estate 
and  effects  of  the  deceased.^  The  subpoena  must  be  served  in  the 
same  manner  as  in  civil  causes,  and  if  any  person  refuses  or 
neglects  to  obey  it,  or  refuses  to  answer  touching  the  matters  con- 
cerning which  he  is  authorized  to  be  examined,  he  is  to  be  at- 
tached and  committed  to  prison  by  the  surrogate  or  other  officer 
issuing  the  subpoena,  in  the  same  manner  as  for  disobedience  of 
any  citation  or  subpoena  issued  by  a  surrogate  in  any  case  within 
his  jurisdiction.^  Upon  the  appearance  of  any  person  so  sub- 
poenaed, before  the  surrogate  or  other  officer,  he  is  to  be  sworn 
truly  to  answer  aU  questions  concerning  the  estate  and  effects  of 
the  deceased,  and  is  to  be  examined  fully  and  at  large  by  the  pub- 
lic administrator  in  relation  to  the  said  effects.' 

If,  upon  the  inquiry,  it  appears  to  the  officer  conducting  it,  that 
any  effects  of  the  deceased  are  concealed  or  withheld,  the  person 
in  whose  possession  the  property  may  be,  or  any  one  in  his  behalf,  - 
may  execute  a  bond  to  the  public  administrator,  with  sureties  and 
in  a  penalty  to  be  approved  by  the  surrogate  or  other  officer,  con- 


'  2  R.  S.  120,  §  8.  If  the  surrogate  is  absent  from  the  county,  the  applica- 
tion may  apparently  be  made,  in  the  city  of  New  York,  to  a  justice  of  the  su- 
preme court  for  the  first  judicial  district,  or  the  chief  judge  of  the  court  of  com- 
mon pleas  for  said  city  and  county,  or  the  mayor  or  recorder  of  the  city;  and, 
in  any  other  county,  to  the  county  judge;  who  is  authorized  to  issue  such  sub- 
poena under  his  hand  and  (private)  seal,  in  the  same  manner  as  the  surrogate 
(see  2  E.  S.  130,  §  9;  L.  1849,  c.  80;  2  E.  S.  129,  §  50;  L.  1847,  c.  280,  §  29). 

»  2  E.  S.  120,  §  10.  The  impUed  references  in  this  section,  to  statutes  regu- 
lating the  suiTogate's  powers,  are  probably  to  be  construed  as  if  in  terms  speci- 
fying the  Code  of  Civil  Procedure  (seeL.  1877,  c.  417,  §  8,  subd.  15;  L.  1880  c 
245,  §  3,  subd.  18). 

»  2  E.  S.  120,  §  11. 
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ditioned  that  the  obligors  will  account  for  and  pay  to  the  public 
administrator  the  full  value  of  the  property  claimed  and  withheld 
(to  be  enumerated  in.  the  condition  of  the  bond)  whenever  it  shall 
be  determined,  in  any  action  brought  by  the  public  administrator, 
that  the  property  belongs  to  the  estate  of  any  decedent  which  the 
public  administrator  has,  by  law,  authority  to  collect  and  pre- 
serve.^ Unless  such  a  bond  is  given,  a  surrogate  or  other  officer 
shall  issue  his  warrant  directed  to  the  sheriff,  marshals,  and  eon- 
stables  of  the  city  or  county  where  such  effects  may  be,  com- 
xaanding  them  to  search  for  and  seize  the  same,  and  for  that  pur- 
pose, if  necessary,  to  break  open  any  house,  in  the  day  time,  and  to 
deliver  the  property  so  seized  to  the  public  administrator.  The 
officer  to  whom  the  warrant  is  directed  and  delivered,  is  required 
to  obey  it  in  the  same  manner  as  the  process  of  a  court  of  record.^ 

Extent  of  authority.] — The  powers  which  the  public  adminis- 
trator has,  by  virtue  of  his  office,  do  not  extend  further  than  to 
allow  him  to  pay  the  funeral  expenses  of  the  deceased,  to  collect 
debts,  to  take  possession  of  and  secure  the  effects,  to  sell  such  as 
may  be  perishable,  and  to  defray  the  expenses  of  the  proceedings 
required  by  law.'  In  order  to  obtaiu  the  power  to  pay  debts  and 
legacies,  and  dispose  of  the  surplus,  he  must  have  letters  of  adminis- 
tration granted  to  him,  or  must  file  the  affidavit,  the  filing  of  which, 
in  certain  minor  cases,  is  equivalent  to  the  issue  of  letters^  When 
he  has  acquired  this  authority,  he  acts  by  virtue  of  his  letters,  not 
merely  by  virtue  of  his  office,*  and  is  subject,  in  general,  to  all  the 
duties  and  obligations  of  an  ordinary  administrator.^  The  provis- 
ions of  the  statute,  defining  the  powers  and  obligations  of  the  offi- 
cer, are  not  to  be  understood  as  exhaustive,  but  are,  throughout,  to 
be  taken  with  the  qualification  that  the  public  administrator  is'  an 
administrator  as  well  as  a  public  officer.*    He  acts  in  each  case  in 


'  3  R.  S.  131,  §  13. 

•■'  3  R.  S.  130,  §  13.  See  Co.  Civ.  Proc.  §§  103,  103.  And  Matter  of  Beebe, 
20  Hun,  463. 

«  3  R.  S.  133,  §  38;  Id.  131,  §  65. 

"  Miller  v.  Franklin  Bank,  1  Paige,  444. 

'  The  mode  of  obtaining  the  general  power  of  administration  is  different  in 
the  city  of  New  York,  and  the  other  counties,  and  will  he  stated  in.  connection 
with  the  powers  and  duties  of  the  public  administrators  in  those  places. 

"  Miller  v.  Franklin  Bank,  1  Paige,  444. 
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wMeh  the  power  of  an  administrator  has  been  conferred  upon  him, 
by  virtue  of  his  letters  chiefly ;  and  he  is  subject  to  the  supervision 
of  the  surrogate  in  the  same  manner  and  to  the  same  extent  as 
other  administrators,  except  so  far  as  the  provisions  of  the  statute 
may  exclude  that  responsibility,  or  may  prescribe  a  wholly  incon- 
sistent rule.'  Thus  his  appointment  as  administrator,  in  a  particu- 
lar case,  is  subject  to  revocation,  on  the  ground  that  it  was  obtained 
upon  a  false  suggestion,  or  under  mistake  of  fact,  as  would  be  the 
appointment  of  any  other  administrator.^  And  the  disposal  of 
moneys  in  his  hands  is  a  subject  upon  which  the  surrogate  may 
direct,  as  in  the  cases  of  other  administrators,  notwithstanding  the 
provision  in  case  of  the  public  administrator  of  l^ew  York,  that 
moneys  shall  be  drawn  from  his  bank  only  on  the  joint  check  of 
the  public  administrator  and  the  comptroller,  in  cases  where  by 
law  the  pubKc  administrator  is  required  to  pay  out  moneys.^  And 
where  he  was  appointed  successor  to  a  temporary  administrator, 
and  the  latter's  bond  had  been  duly  assigned  to  him  by  the  surro- 
gate, it  was  held  that  he  might  bring  an  action  thereon,  in  his  own 
name.* 

Authority,  how  evidenced.'] — In  all  cases  of  death  occurring 
under  such  circumstances  that  the  public  administrator  may  ulti- 
mately become  entitled  to  be  fully  invested  with  the  rights  and 
powers  ,of  administrator  of  the  estate,  intestacy  is  presumed  until 
a  will  is  proved  and  letters  testamentary  are  issued  thereon.'    And 


'  Proctor  V.  Wamnaker,  1  Barb.  Oh.  303.  =  Id. 

^  Lockhart  v.  Public  Adm'r,  4  Bradf.  21. 

<  Dayton  v.  Johnson,  69  N.  Y.  419.     See  Co.  Civ.  Proc.  §  2607. 

'  3  R.  8.  118,  §  4;  Id.  129,  §  47;  L.  1871,  335,  §  4,  as  am'd  L.  1877, 154,  §  1. 
So  the  statute  reads,  but  it  is  diflBcult  to  see  how  intestacy  can  be  presumed  after 
a  will  is  proved,  although  letters  testamentary  should  never  issue,  e.  g.,  where 
letters  of  administration  with  the  will  annexed  are  granted.  Another  peculiar- 
ity of  the  statute  may  also  be  noticed  in  this  connection,  viz,,  that  although  the 
authority  conferred  upon  the  public  administrator  by  the  Revised  Statutes  is  ex- 
pressly stated  to  relate  to  the  estates  of  "persons  dying  intestate"  (3  R.  S.  118, 
34;  Id.  129,  §  47),  they  in  terms  provide  for  issuing  to  him  in,  certain  cases,  letters 
of  administration  with  the  will  annexed  (2  R.  S.  133,  §  33;  Id.  131,  §  61).  The 
present  code  appears  to  take  away,  from  the  public  administrator  in  the  city  of 
New  York,  his  preferential  right  to  letters  of  administration  with  the  will  an- 
nexed, and  to  letters  of  administration  upon  the  estate  of  non-resident  decedents 
where  administration  has  been  granted  in  the  foreign  domicil  (Co.  Civ.  Proc. 
§§  2643,  3696),  thus  superseding  Matter  of  Blank,  3  Redf.  443,  and  Matter  of 
Hanover,  3  Id.  91. 
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where  letters  are  issued  to  him,  such  letters,  the  record  thereof, 
and  a  duly  certified  copy  of  such  record,  are  made  conclusive  evi- 
dence of  his  authority  to  act,  in  all  cases  within  the  statute.^ 

AutJiority,  how  superseded.'] — When  his  power  to  act  is  super- 
seded in  the  instances  prescribed  by  statute — e.  g.,  by  the  produc- 
tion to  him  of  letters  granted  to  any  other  person  upon  the  same 
estate,  before  or  after  he  becomes  vested  with  the  powers  of  an  ad- 
ministrator— ^he  must  deliver  to  the  person  producing  such  letters 
all  the  assets  of  the  deceased  in  his  hands,  after  deducting  his  com- 
missions and  expenses.^  But  the  fact  that  his  powers  have  ceased, 
or  that  he  has  been  superseded,  does  not  cause  any  suit  commenced 
by  him  to  abate  ;  but  the  same  may  be  continued  by  the  person 
who  succeeds  to  his  powers  in  regard  to  the  estate.' 

Annual  statement.'] — Every  public  administrator  is  required  to 
publish  annually  a  statement  showing,  among  other  things,  each 
case  in  which  he  shall  have  taken  charge  of  and  collected  any  ef- 
fects, or  in  which  he  shall  have  administered  on  any  estate  during 
the  preceding  year,  with  the  name  of  the  deceased,  the  place  of 
his  residence  at  the  time  of  his  death,  if  the  same  be  known,  and 
the  place  from  which  he  came,  if  he  was  not  a  resident  of  this 
State  at  the  time  of  his  death.  This  notice  is  to  be  published  in 
the  newspaper  printed  at  Albany  in  which  legal  notices  are  re- 
quired by  law  to  be  published,  as  well  as  in  a  local  paper  of  the 
county.  The  time  for  rendering  this  report,  in  the  city  of  New 
York,  is  January  ;  in  the  other  counties,  it  is  the  time  of  render- 
ing the  annual  account  of  taxes  to  the  State  treasurer.^  The  lan- 
guage employed  in  the  provisions  of  the  Eevised  Statutes,  relating 
to  public  administrators  in  New  York  and  other  counties,  indicates 
that  only  male  persons  dying  intestate  were  in  the  minds 
of  the  framers;  but  this  defect  does  not  exist  in  the  later 
act  applying  to  Kings  county,  where  a  surviving  husband  is  ex- 
pressly referred  to.  Having  taken  this  general  view  of  the  stat- 
utes and  principles  apphcable  to  the  functions  of  public  adminis- 


'  2  R.  S.  123,  §  23;  Id.  131,  §  63.  «  2  R  S.  125,  §  33;  Id.  132,  §  67. 

'  3  R.  S.  125,  §  34;  Id.  133,  §  68.     After  he  is  invested  with  the  powers  of  an 
administrator,  he  is  within  the  provisions  of  Co.  Civ.  Proc.  §§  1828,  766. 
*  2  R.  S.  137,  §§  39,  40;  Id.  133,  §§  73,  73. 
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trators,  we  may  pass  to  the  consideration  of  their  authority  and 
proceedings  in  particular  counties. 


AETICLE  SECOND. 

PUBLIC   ADMINISTEATOK   DST   THE   CITT   OF   NEW   TOEK. 

Under  the  city  charter,  the  public  administrator  in  the  city  of 
'New  York  is  chief  officer  of  a  bureau  in  the  law  department  of 
the  corporation.''  He  receives  a  regular  salary,  and  is  required  to 
pay  all  commissions  which  he  receives  into  the  city  treasury,  and 
to  make  monthly  reports  to  the  comptroller,  which  must  be  pub- 
lished in  the  City  Eecord.^  He  is  not  a  county  officer,  as  are  pub- 
lic administrators  in  other  counties,  but  an  officer  of  the  munici- 
pal corporation  of  the  city,  which  is  made  by  the  statute  the  con- 
servator of  the  effects  of  strangers  who  die  within  the  city  or  port, 
or  who  die  abroad,  leaving  effects  therein,  and  where  no  relative 
or  executor  appears  to  administer  such  effects.'  To  compensate 
the  corporation  for  undertaking  this  duty,  in  addition  to  the  com- 
missions allowed,  the  public  administrator,  upon  the  settlement  of 
his  accounts,  is  required  to  pay  the  balance  of  the  fund  into  the 
city  treasury,  where  it  remains  until  the  rightful  owner  appears, 
and  such  balance  may  be  used  by  the  city  without  the  payment  of 
interest/  Being  an  officer  of  the  corporation,  the  latter  is  respon- 
sibie  for  his  official  acts.^ 

Powers  in  right  of  office.] — His  powers  and  duties  are  specially 
prescribed  by  statute.  They  differ  in  some  respects  from  those  of 
the  public  administrator  of  Kings  county,  and  those  of  the  county 
treasurers  of  other  counties  when  acting  as  public  administrators. 
The  powers  which  he  has  by  virtue  of  his  office,  and  before  any 
letters  of  administration  have  been  granted  to  him,  are  declared 
by  the  statute  as  follows : 

"  In  the  right  of  his  office,  he  shall  have  authority  to  collect 


'  L.  1873,  c.  335,  §  38.     See  L.  1839,  c.  148,  §  3.  ^  L.  1873,  c.  335. 

'  Suarez  v.  Mayor,  2  Sandf.  Ch.  193-200. 

^  3  R.  8.  125,  §  35,  subd.  14;  Id.  127,  §  43;  Suarez  v.  Mayor,  supra;  Sullivan 
T.  Henera,  7  Hun,  309. 
»  2  R.  S.  127,  §§  43,  43. 
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and  take  charge  of  the  goods,  chattels,  personal  estate,  and  debts, 
of  persons  dying  intestate,  and  for  that  purpose,  to  maintain  suits 
as  public  administrator,  as  any  executor  might  by  law,  in  the  fol- 
lowing cases : 

"  1.  Whenever  any  person  shall  die  intestate,  either  within  this 
State  or  out  of  it,  leaving  any  goods,  chattels,  or  efEects  within  the 
city  and  county  of  New  York : 

"  2.  Whenever  any  goods,  chattels,  or  efEects  of  any  person 
who  shall  have  died  intestate,  shall  arrive  within  the  said  city  and 
county  after  his  death: 

"  3.  Whenever  any  person,  coming  from  any  place  out  of  this 
State,  in  a  vessel  bound  to  the  port  of  New  York,  and  arriving  at 
the  quarantine,  near  the  city  of  New  York,  shall  there  die  intes- 
tate, and  shall  leave  any  efEects  either  at  the  said  quarantine,  or  in 
the  city  of  New  York,  or  elsewhere  : 

"  4.  Whenever  any  efEects  of  any  such  person  so  arriving  and 
dying  intestate  at  the  said  quarantine,  shall,  after  his  death,  arrive 
either  at  the  said  quarantine,  or  within  the  city  of  New  York  : 

"  5.  Whenever  any  person,  coming  from  any  place  out  of  this 
State  in  a  vessel  bound  to  the  port  of  New  York,  shall  die  intes- 
tate on  his  passage,  and  any  of  his  efEects  shall  arrive  at  the  said 
quarantine."  ^ 

Information  of  di  ath  of  strangers.] — In  order  that  he  may 
have  full  information  in  regard  to  those  who  die  intestate,  provis- 
ion is  made  for  the  report  to  him  by  keepers  of  hotels  and  board- 
ing and  lodging  houses,  of  the  names  of  strangers  dying  in  their 
houses ;  by  coroners,  of  the  names  of  those  on  whom  they  hold 
inquests,  and  by  undertakers  of  those  whom  they  bury ;  and  a 
failure  to  comply  with  this  requirement  is  made  punishable  by  fine 


'  2  R.  S.  118,  §  4.  But  the  powers  conferred  by  this  section,  do  not  extend 
his  authority  to  the  estate  of  any  person  not  a  citizen  of  this  State,  dying  out  of 
this  State,  or  on  hoard  any  foreign  vessel  within  the  harbor  of  New  York,  unless, 

"1.  Such  person  shall  have  landed  within  the  city  and  county  of  New  York, 
or  at  the  quarantine  near  the  said  city  ;  or, 

"  3.  Unless  the  efEects  of  such  person,  or  some  part  of  them,  shall  have  been 
so  landed;  and  when  any  efEects  of  such  person  shall  have  been  so  landed,  the 
authority  of  the  public  administrator  shall  extend  to  such  efEects  only  "  (2  R.  S. 
119,  §  5). 
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or  imprisonment.^  It  is  his  duty  to  send  a  copy  of  this  statute  to 
all  boarding  and  lodging  houses.^  In  order  to  aid  him  in  securing 
the  property  which  is  committed  to  his  custody,  it  is  made  the 
duty  of  the  health  officer  of  the  port  of  New  York  to  take  charge 
of  and  secure  all  decedents'  effects  at  quarantine,  and  to  account 
therefor  to  the  public  administrator ;  ^  although  this  is  modified 
by  the  provision  allowing  the  board  of  health,  etc.,  to  remove 
from  the  city  to  quarantine,  or  destroy,  property  in  certain  cases.  ^ 

Proceedings  lefore  grant  of  letters.]— I^ntii.  vested  with  the 
powers  of  an  administrator  by  the  issuing  of  letters  to  him,  or  the 
filing  of  an  affidavit,  as  hereafter  described,  he  has  no  power  to 
proceed  in  the  administration  of  the  estate,  further  than  to  pay 
funeral  charges,  and  to  do  such  acts  as  are  necessary  for  the  collec- 
tion and  preservation  of  the- estate,  and  to  clothe  himself  with  the 
full  powers  of  an  administrator.'  He  may,  however,  at  any  time, 
advance  to  any  relative  such  a  portion  of  his  share  of  the  estate  to 
which  he  may  be  entitled  as  in  the  opinion  of  the  surrogate  may 
be  necessary  for  the  support  of  such  relative,  not  exceeding,  how- 
ever, fifty  dollars.*  Although  the  public  administrator  cannot 
interfere  with  the  estate,  where  he  has  notice  that  any  one  who  is 
entitled  to  a  distributive  share  is  a  resident  of  the  city  of  ISTew 
York,  the  surrogate  may,  nevertheless,  authorize  his  taking  charge 
thereof,  upon  it  appearing  by  affidavit  that  the  effects  of  the  de- 
ceased are  in  danger  of  waste  or  embezzlement,  or  that  for  any 
other  reason  it  would  be  for  the  benefit  of  the  estate  to  have  the 
same  or  any  part  thereof  seized  and  secured.''  If,  before  the  pub- 
lic administrator  becomes  vested  vsdth  the  power  of  administering, 
any  executor  or  administrator  appears  and  produces  letters  testa- 
mentary or  of  administration,  he  is  entitled  to  receive  the  prop- 
erty in  the  public  administrator's  hands,  after  deducting  his  ex- 
penses as  taxed  and  allowed.^ 

Letters  of  acl ministration,  when  to  be  applied  for.] — In  case 
the  property  of  which  he  is  authorized  to  take  charge  exceeds  in 


=  2  R.  S.  128,  §§  45,  46;  L.  1866,  c.  802,  §  1.  2  jj 

'  2  R.  S.  121,  §  14;  L.  1863,  p.  580,  c.  358,  §  37,  subd.  4,  as  am'd  by  L.  1865, 
p.  1207,  c.  592,  §  5. 

*  Id.  and  L.  1856,  c.  147,  §  4.  '  2  R.  S.  128,  §  28. 

«  2  R.  S.  127,  §  88.  '2  R.  B.  119,  §§  6,  7.  «  2  R.  S.  124,  §  30. 
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value  one  hundred  dollars,  tlie  public  administrator  must  immedi- 
ately give  notice  of  his  intention  to  apply  for  letters  of  adminis- 
tration ;  ^  and  the  notice  (the  contents  of  which  are  prescribed  by 
the  statute)  must  be  served  on  the  widow  and  relatives  entitled  to 
share  in  the  estate.*  In  case  the  widow  and  relatives  of  the  de- 
ceased cannot  be  found  in  the  city  of  New  York,  the  service  may 
be  made  by  publication,  in  the  cases  and  manner  directed  by  the 
statute.'  If  the  deceased  was  a  foreigner,  unnaturalized,  or  one 
who  had  never  taken  any  step  for  that  purpose,  the  notice  must  be 
served  on  the  consul  of  the  nation  of  which  the  deceased  was  a 
citizen,  if  there  be  one  in  the  city  of  New  York,  in  the  same  man- 
ner as  upon  the  relatives  of  the  deceased.*  At  the  time  fixed  for 
the  application,  the  public  administrator  is  entitled  to  letters,  un- 
less some  other  person  is  shown  to  be  entitled  to  them,  or  to  have 
already  received  letters.  The  only  provision  in  respect  to  the  con- 
tents of  the  letters  to  be  granted  to  him  is  that  they  shall  briefly 
state  that  administration  of  the  goods,  chattels,  credits  and  effects 
of  the  deceased  has  been  granted  to  him  according  to  law.^  The 
effect  of  the  letters  as  evidence,  when  once  granted,  has  been  stated 
above.* 

Where  letters  may  he  dispensed  with.] — ^Where  the  property 
of  the  intestate,  of  which  the  public  administrator  is  authorized  to 
take  charge,  exceeds  in  value  one  hundred  dollars,  as  has  been  said 
above,  he  must  apply  for  letters  of  administration.  In  cases,  how- 
ever, where  the  property  does  not  exceed  in  value  one  hundred 
dollars,  a  simpler  proceeding  is  provided  for.  In  such  cases  he  is 
required  immediately  to  give  notice,  in  the  mode  prescribed  by  the 
statute,  that  the  effects  of  the  deceased  in  his  hands  will  be  admin- 
istered and  disposed  of  by  him  according  to  law,  unless  the  same 
be  claimed  by  some  lawful  executor  or  administrator  of  the  de- 
ceased, by  a  certain  day.  Notice  to  the  widow  and  relatives  of 
the  deceased  must  be  given.  If,  at  the  time  appointed  in  the  no- 
tice, no  claim  has  been  made  as  therein  required,  the  public  admin- 
istrator, upon  filing  in  the  surrogate's  office  an  affidavit  stating  the 
value  of  the  property,  the  giving  of  notice,  the  failure  of  any 
claimant  to  appear,  and  that  he  has  taken  upon  himself  the  admin- 


'  2  R.  S.  131,  §  16.  "3  R.  S.  131,  §  17.  '  Id. 

<  3  R.  S.  134,  §  39.  "3  R.  S.  133,  §  33.  '  Ante,  p.  328. 
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istration  of  the  estate  of  the  deceased,  becomes  thereby  vested 
with  all  the  rights  and  powers,  and  subject  to  all  the  duties  of  an 
administrator  of  the  estate  of  the  deceased,  in  the  same  manner 
as  if  letters  of  administration  had  been  granted.  The  affidavit,  or 
a  certified  copy,  is  presumptive  evidence  of  the  facts  it  contains, 
and  that  administration  of  the  deceased  has  been  committed  to  the 
public  administrator  according  to  law.^ 

Application  for  letters  in  right  of  priority.] — The  eighth  class 
of  persons  who,  in  the  order  of  priority  fixed  by  the  statute,^  are 
entitled  to  apply  for  letters  of  administration,  are  "  any  other  next 
of  kin  who  would  be  entitled  to  share  in  the  distribution  of  the 
estate."  If  none  of  said  relatives  wiU  accept,  then,  in  the  city  of 
New  York,  the  public  administrator  has  the  preference,  after  the 
next  of  kin,  over  creditors  and  all  other  persons ;  and,  in  other 
counties,  the  county  treasurer  has  preference  next  after  creditors. 

Application  for  letters,  when  denied.] — At  the  time  of  the  ap- 
plication, any  one  interested  in  the  estate  of  the  deceased  may  ap- 
pear and  contest  the  granting  of  letters  to  him,  and  he  is  entitled 
to  compulsory  process  for  the  attendance  of  witnesses.'    If,  upon 


'  3  K.  S.  123,  §§  24-27. 

'  2  R.  8.  74,  g  27,  as  amended,  L.  1867,  c.  782,  §  6.  The  amendment  of  1867 
restored  the  wording  of  the  section  as  it  originally  stood,  and  thus  repealed  an 
amendment  of  1863  (L.  1868,  c.  362),  which  added  to  the  original  the  following: 
"  This  section  shall  not  be  construed  to  authorize  the  granting  of  letters  to  any 
relative  not  entitled  to  succeed  to  the  personal  estate  of  the  deceased,  as  his  next 
of  kin  at  the  time  of  his  decease. "  The  statute,  as  it  originally  stood,  which  is 
the  same  as  it  now  is,  came  under  review  in  the  case  of  Lathrop  v.  Smith,  34  N. 
Y.  417.  It  was  held  that  the  relatives  of  the  decedent  were  entitled  to  adminis- 
ter upon  his  estate  under  that  statute,  although  not  entitled  to  a  distributive 
share  when  the  letters  were  granted,  and  that  where  the  father  of  the  deced- 
ent, who  was  entitled  to  his  personal  estate,  had  renounced,  a  brother  was  enti- 
tled to  administer  before  a  creditor.  Judge  Daties  says:  "  The  true  construc- 
tion of  the  statute  would,  therefore,  seem  to  be  that  all  persons  who  might  be 
entitled  to  participate  in  the  distribution  of  the  estate,  being  the  widow,  rela- 
tives, or  those  representing  relatives  of  the  deceased,  have  the  first  right  to 
administration  in  the  order  named  in  the  statute."  This  decision  overruled 
Public  Administrator  v.  Peters,  1  Bradf .  100.  Accordingly,  Surrogate  Oalvtn 
held,  in  1878  (Matter  of  "Ward,  not  reported),  that  the  two  children  of  the  in- 
testate, being  first  entitled  to  letters,  having  renounced  in  favor  of  the  intestate's 
sister,  their  aunt,  the  latter  was  entitled  to  letters  in  preference  to  the  public 
administrator. 

=  2  R.  S.  122,  §  18. 
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sucli  application,  it  appears  that  the  deceased  has  disposed  of  his 
personal  property  by  will,  and  therein  appointed  an  executor  com- 
petent and  quaMed  to  act,  or  if  there  is  a  widow  or  any  relative 
of  the  deceased  entitled  to  a  share  in  the  estate,  who  is  willing, 
competent,  and  qualified  to  act,  the  application  will  be  denied,  and 
letters  will  be  granted  to  such  person.^ 

Effect  of  denial  of  application.} — Upon  the  granting  of  letters 
testamentary  or  of  administration  to  any  other  person,  the  author- 
ity of  the  public  administrator  ceases,  and  every  order  granted  to 
him  in  relation  to  the  estate  is  revoked.^  And  he  must  turn  over 
to  the  executor  or  administrator  thereby  appointed  the  eflEects  of 
the  deceased  in  his  hands ;  but  he  is  allowed  to  retain,  out  of  the 
same,  certain  necessary  expenses  which  have  been  incurred,  the 
amount  thereof  to  be  taxed  and  allowed  by  the  surrogate,  but  no  com- 
missions are  allowed  him.*  And  if  there  are  no  effects  of  the  de- 
ceased in  his  hands  to  pay  such  expenses,  and  they  are  allowed  and 
taxed,  then  they  are  to  be  paid  by  the  executor  or  administrator, 
and  are  given  a  preference  over  all  other  claims,  except  funeral 
charges,  and  he  is  allowed  to  maintain  an  action  therefor  in  his 
own  natne.^ 

Superseding  letters.'^ — The  cases  in  which  the  powers  and  au- 
thority of  the  public  administrator,  in  relation  to  the  estate  of  the 
deceased,  may  be  superseded,  are  enumerated  as  follows  : 

"  1.  Where  letters  testamentary  shall  be  granted  to  any  execu- 
tor of  a  will  of  any  deceased  person,  either  before  or  after  the 
public  administrator  shall  have  taken  letters,  or  become  vested 
with  the  powers  of  an  administrator  upon  such  estate : 

"  2.  "Where  letters  of  administration  of  such  estate  shall  have 
been  granted  to  any  other  person,  before  the  public  administrator 
became  vested  with  the  powers  of  an  administrator,  upon  the  same 
estate ; 

"  3.  "Where  letters  of  administration  shall  be  granted  upon  such 
estate,  by  any  surrogate  having  jurisdiction,  at  any  time  within  six 
months  after  the  pubKc  administrator  became  vested  with  the  pow- 
ers of  an  administrator  upon  such  estate."  ^ 


■  3  E.  S.  133,  §  19.  '3  R  S.  123,  §  30. 

3  3  R.  S.  133,  §  31.  "3  R.  S.  133,  §  33.  '3  R.  S.  134,  §  31. 
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Any  relative  of  the  deceased,  entitled  to  administer,  upon 
making  application  to  the  surrogate  within  three  months  after  the 
public  administrator  has  become  vested  with  power  to  administer, 
may  have  letters  of  administration  granted  to  him,  upon  proof  (1) 
that  he  did  not  reside  in  the  city  of  New  York  at  the  time  of  the 
death  of  the  intestate ;  or,  (2)  that,  residing  in  the  said  city,  no 
notice  was  served  on  him  as  required  by  the  statute.-'  And  upon 
his  giving  notice  to  the  public  administrator  of  the  granting  of 
such  letters,  and  producing  to  him  duly  attested  copies  thereof,  he 
is  entitled  to  a  delivery  of  the  property  of  the  deceased  in  the 
hands  of  the  public  administrator,  after  deducting  his  charges  and 
commissions.^ 

General  statutory  powers.]— The  rights,  powers,  and  obliga- 
tions of  the  public  administrator,  upon  his  becoming  vested  with 
the  right  to  administer  upon  any  estate,  are  specifically  declared 
by  the  statute  as  follows  : 

"  1.  He  shall  have  aU  the  rights,  powers,  and  authority  given  by 
law  to  any  administrator,  except  so  far  as  the  same  may  be  qualified 
by  the  succeeding  provisions ; 

"  3.  He  may,  like  any  other  administrator,  sue  and  be  sued ; ', 

"  3.  He  shall  make  and  return  an  inventory  in  all  cases,  in  the 
same  manner  and  within  the  same  time  as  is  required  by  law  of 
other  administrators ;  and  the  same  proceedings  may  be  had  to 
compel  such  return ; 

"4.  He  may  sell  the  personal  property  of  the  deceased  at  pub- 
lic auction,  after  publishing  notice  thereof  three  days,  daily,' in  a 
newspaper  in  the  city  of  ISTew  York ;  but  he  shall  not  seU  any 
property,  exceeding  five  hundred  dollars  in  value,  without  having 
given  such  notice  daily  for  fourteen  days ; 

"  5.  He  shall  not  sell  any  public  stock,  or  stock  in  any  incor- 
porated company,  unless  for  the  payment  of  debts,  and  on  the 
order  of  the  surrogate,  to  be  duly  entered  in  his  records ; 

"  6.  In  aL  cases  where  the  estate  of  any  deceased  person  in  his 
hands  shall  exceed  the  value  of  two  hundred  and  fifty  dollars,  he 
shaU  give  notice  to  the  creditors  of  the  deceased  to  exhibit  their 


>  3  R.  S.  134,  §  33.  s  2  r.  s.  125,  §  33. 

8  The  remainder  of  this  subdivision,  allowing  the  public  administrator  to 
plead  the  general  issue,  with  notice  of  special  matter,  is  omitted  as  obsolete. 
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claims,  by  publication,  once  in  each  week  for  eight  weeks,  in  a 
newspaper  printed  in  the  said  city,  and  in  the  State  paper ; 

"  7.  He  may,  in  his  discretion,  proceed,  as  other  administrators 
are  allowed  by  law,  to  compel  creditors  to  exhibit  their  claims,  and 
with  the  like  effect  in  all  respects ; 

"  8.  He  shall  adjust  and  pay  all  demands  against  the  estate  of 
the  deceased,  in  the  same  manner  as  other  administrators ;  and, 
like  them,  may  refer  all  disputes  respecting  such  demands ; 

"  9.  One  year  after  he  shall  have  become  vested  with  the  right 
of  administering  upon  any  estate,  he  shall  account  on  oath  to  the 
surrogate  of  New  York  for  all  assets  of  such  estate  received  by 
him,  and  for  the  application  thereof ;  and  the  same  proceedings 
may  be  had  to  compel  such  account  as  are  provided  by  law  in  the 
case  of  administrators ; 

"  10.  He  may,  in  his  discretion,  proceed  as  other  administrators 
are  allowed  by  law,  after  the  expiration  of  twelve  months  from 
the  time  he  became  vested  with  the  powers  of  an  administrator  on 
any  estate,  to  have  a  final  settlement  of  his  accounts  in  relation  to 
such  estate  and  with  the  like  efEect ; 

"  11.  In  the  settlement  of  his  accounts,  he  shall  not  be  allowed 
for  any  payments  made  by  him,  unless  in  addition  to  the  other 
vouchers  therefor,  it  shall  appear  that  the  same  were  made  on  a 
joint  check,  signed  by  himself  and  the  comptroller  of  the  city  of 
New  York,  upon  the  bank  in  which  his  deposits  are  required  to 
be  made ;  excepting  that  he  may  be  allowed  for  current  expenses 
authorized  by  law,  not  to  exceed  twenty  doUars  in  any  one  case ; 

"  12.  In  the  settlement  of  his  accounts,  he  shall  not  be  allowed 
for  any  demand  which  he  may  have  against  the  estate  of  the  de- 
ceased, unless  such  demand  was  specified  in  writing  to  the  surro- 
gate at  the  time  of  applying  for  letters  of  administration,  or  at 
the  time  of  filing  the  affidavit  herein  required  to  vest  him  with 
the  rights  of  an  administrator,  nor  unless  it  shall  appear  that  he  had 
such  demand,  or  that  his  responsibility  on  which  it  may  be  founded 
existed  previous  to  the  death  of  the  person  against  whose  estate 
may  be  exhibited ; 

"13.  He  shall  pay  all  legacies  and  shares  of  the  estate  of  the 
deceased,  according  to  the  decrees  of  the  surrogate ; 

"  14.  The  balance  of  any  moneys  remaining  in  his  hands  on 
the  adjustment  of  his  accounts,  shall  be  paid  into  the  treasury  of 
23 
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1 

the  city  of  ISTew  York ;  and  he  shall  transfer  and  deliver  to  the 
corporation  of  the  said  .city  all  public  stocks  and  all  stocks  in  any 
incorporated  company  belonging  to  the  estate  of  the  deceased."  ^ 

He  is  required  to  deposit  all  moneys  by  him  collected  and  re- 
ceived, except  a  sum  for  current  expenses  not  exceeding  twenty 
dollars  in  any  one  case,  within  two  days  after  the  receipt  thereof, 
in  a  bank  designated  by  the  common  council,  to  the  joint  credit  of 
himself  and  the  comptroller  of  the  city,  and  to  be  drawn  out  only 
upon  the  joint  check  of  himself  and  the  comptroller.^  Where  the 
bank  allows  interest  on  moneys  so  deposited,  it  belongs  to  the  next 
of  kin,  on  the  distribution  of  the  estate,  and  not  to  the  city.  But 
after  the  settlement  of  the  administrator's  account,  and  the  pay- 
ment of  the  balance  remaining  in  his  hands  into  the  city  treasury, 
to  be  there  preserved  awaiting  an  application  for  it  by  its  lawful 
but  undiscovered  owner,  no  interest  on  such  balance  is  chargeable 
against  the  city.^  The  object  of  the  provision  requiring  such  a 
deposit  in  a  designated  bank  is  to  secure  the  funds  against  loss 
through  conversion  by  the  administrator,  or  his  indiscreet  selection 
of  a  bank.*  But  where  only  the  bank  book  representing  a  deposit, 
in  a  savings  bank,  of  moneys  belonging  to  the  decedent,  came  to 
the  hands  of  the  public  administrator,  the  money  was  held  not  to 
be  collected  and  received  by  him  within  the  meaning  of  the 
statute.^ 

Oommissio7is.] — He  is  allowed  to  retain,  in  addition  to  Ms  ex- 
penses, a  commission  of  five  per  cent,  on  aU  sums  not  exceeding 
twenty-five  hundred  dollars,  and  two  and  one-half  per  cent,  on  aU. 
sums  in  excess  thereof ;  and  such  commissions  may  be  retained  in 
preference  to  any  debt  or  claims,  except  funeral  charges.^  As 
stated  above,  however,  he  cannot  retain  these  commissions  for  his 
own  use,  but  must  pay  them  into  the  city  treasury,  his  sole  com- 
pensation being  the  salary  which  he  receives  as  an  officer  of  the 
law  department  of  the  corporation. 

City  corporation  liable  for  acts  of  public  administrator.] — The 
corporation  of  New  York  city,  as  above  stated,  is  responsible  for 

>  3  R.  S.  135,  §  35.  ^3  R.  S.  126,  §§  36,  37. 

'  Sullivan  v.  Herrera,  7  Hun,  309. 

^  Sheerin  v.  Public  Administrator,  3  Redf.  431.  'Id 

«  3  R.  8.  118,  §  3. 
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Ms  faithful  performance  of  Ms  duties,  and  the  application  of  all 
moneys  received  by  Mm,  and  for  stock  transferred,  dividends 
thereon  received,  and  moneys  paid  into  the  city  treasury  by  Mm, 
or  which  should  be  so  transferred  or  paid  in  by  him,  after  deduct- 
ing his  commissions,  but  not  any  interest  on  such  moneys  or  divi- 
dends on  stock.  And  the  persons  aggrieved  have  the  same  reme- 
dies against  the  corporation  as  they  would  have  against  any 
executor.^  The  corporation  is  liable  not  as  a  surety  and  collat- 
erally, but  primarily  and  in  the  first  instance,  for  the  due  and 
faithful  performance  of  all  the  duties  of  his  office ;  and,  therefore, 
where  the  public  administrator,  without  reasonable  cause  therefor, 
brought  an  action  for  an  alleged  conversion  of  the  goods  of  the 
deceased,  and  was  defeated,  and  a  judgment  for  costs  obtained 
against  Mm,  it  was  held  that  the  party  in  whose  favor  it  was  ob- 
tained could  maintain  an  action  of  debt  on  it  against  the  corpora- 
tion."^ The  intent  of  the  statute  is  to  give  the  aggrieved  person  a 
direct  remedy  by  action  against  the  city,  and  not  to  require  Mm  to 
seek  an  accounting  in  the  surrogate's  court.' 

His  personal  liability.] — This  responsibility  of  the  corporation 
for  his  acts  does  not  take  away  his  personal  liability,  and  he  has 
been  held  liable  personally  for  .the  ■wrongful  taking  or  detention 
of  personal  property  of  a  stranger,  although  he  acted  in  his  ofBcial 
capacity  and  in  good  faith,  and  in  the  belief  that  the  property  be- 
longed to  the  intestate  at  the  time  of  his  death.*  In  case  of  his 
death,  removal  or  resignation,  the  papers,  money  and  effects  are 
to  be  delivered  to  his  successor  in  office,  and  such  delivery  may 
be  compelled  in  the  same  way  as  in  the  case  of  other  public 
officers.^ 


ARTICLE  THIED. 

PUBLIC   ADMINISTEATOE   IN   THE   COUNTY   OF    KINGS. 

The  appointment  of  a  public  administrator  for  the  county  of 
Kings  is  provided  for  by  an  act,^  the  brevity  and  generality  of 

'  2  E.  S.  127,  §§  42,  43.  ^  Matthews  v.  Mayor,  1  Sandf.  132. 

3  Glover  v.  Mayor,  7  Hun,  333.  ^  Levin  v.  Eussell,  43  N.  Y.  251. 

'  3  E.  8.  128,  §  44.  «  L.  1871,  c.  335. 
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which  are  the  cause  of  obscurity.  It  declares  that  all  provisions 
of  law  conferring  jurisdiction,  authority  or  power  upon,  or  other- 
wise relating  to,  the  office  of  public  administrator  of  the  city  of 
New  York,  and  to  the  office  of  public  administrator  in  the  several 
counties  of  this  State,  so  far  as  applicable,  apply  to  and  are  con- 
ferred upon  the  office  thereby  created.^  But  it  will  be  observed, 
that  the  regulations  established  by  the  Revised  Statutes  in  respect 
to  the  public  administrator  in  New  York  county,  and  in  the  other 
counties  of  the  State  respectively,  frequently  differ  in  analogous 
cases,  so  that  the  application  prescribed  by  the  act  mentioned  be- 
comes a  matter  of  some  difficulty. 

His  authority.] — In  ISTew  York  county,  as  will  have  been  no- 
ticed, the  statute  specifies  certain  cases  of  intestacy  in  which  the 
public  administrator  has,  in  right  of  his  office,  power  to  act  at  once 
as  a  collector  and  conservator  of  decedents'  effects,  while  provision 
is  made  for  confirming  or  superseding  his  powers  according  to 
facts  subsequently  appearing.  But  in  Kings  county,  absolute  and 
sole  authority  is  conferred  upon  the  public  administrator,  not  only 
to  collect  and  secure,  but  also  to  administer  upon,  an  intestate's  es- 
tate in  enumerated  cases,  unless  certain  relatives  entitled  to  share 
therein,  and  entitled  and  willing  to  administer  thereupon,  reside 
in  the  State.  It  is  enacted,  that  "  such  public  administrator  shall 
have  absolute  and  sole  authority  to  coUect,  take  charge  of  and  ad- 
minister upon  the  goods,  chattels,  personal  estate  and  debts  of 
persons  dying  intestate,  and  for  that  purpose  to  maintain  suits  as 
such  public  administrator,  as  any  executor  or  administrator  might 
by  law,  in  the  following  cases : 

"  1.  Whenever  such  person  shall  die  leaving  any  assets  or  effects 
in  the  county  of  Kings,  and  there  shall  be  no  widow,  husband  or 
next  of  kin  entitled  to  a  distributive  share  in  the  estate  of  said  in- 
testate, resident  in  the  State,  entitled,  competent  or  willing  to  take 
out  letters  of  administration  on  such  estate. 

"  2.  "Whenever  assets  or  effects  of  any  person  dying  intestate 
shall,  after  his  death,  come  into  the  county  of  Kings,  and  there 
shall  be  no  person,  as  aforesaid,  entitled,  competent,  or  willing  to 
take  administration  of  such  estate.     In  the  above  cases,  intestacy 


'  L.  1871,  c.  335,  §  5. 
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shall  be  presumed  until  a  will  shall  be  proven,  and  letters  testa- 
mentary issued  thereon."  ^ 

His  commissions.'] — He  is  allowed  the  commissions  of  execu- 
tors and  administrators,  besides  the  necessary  expenses  incurred  by 
him  in  administering  the  estate.^  The  surrogate  may  also  issue 
letters  of  collection  to  him  without  security.^  For  other  particu- 
lars in  regard  to  the  powers  and  duties  of  his  office,  reference  must 
be  had  to  the  statutes  in  regard  to  the  other  counties. 


ARTICLE    FOURTH. 

OOTJNTT   TEEASITEEES,  WHEN   ACTING   AS   PUBLIC   ADMINISTEATOES. 

Powers  of  treasurer  iy  virtue  of  his  office.] — In  counties  other 
than  New  York  and  Kings,  the  duties  of  public  administrator  de- 
volve upon  the  county  treasurer,  who,  by  virtue  of  his  office,  is  em- 
powered to  collect  and  take  charge  of  the  assets  of  every  person 
dying  intestate,  where  such  assets  shall  amount  to  one  hundred 
dollars  or  more,  either  in  his  county  or  out  of  it,  upon  which 
no  letters  of  administration  have  been  granted,  in  the  following 
cases : 

"1.  Whenever  such  person  shall  die,  leaving  assets  in  the 
county  of  such  treasurer,  and  there  shall  be  no  widow  or  relative 
in  the  county,  entitled  or  competent  to  take  letters  of  administra- 
tion on  such  estate. 

"  2.  Whenever  assets  of  any  person  so  dying  intestate,  shall, 
after  his  death,  come  into  the  county  of  such  treasurer,  and  there 
shall  be  no  person  entitled,  or  competent  as  aforesaid,  to  take  ad- 
ministration of  such  estate."  *  But  in  the  county  of  Eichmond, 
the  county  treasurer  has  no  power  to  act  as  public  administrator 
in  those  cases  in  which  the  public  administrator  in  the  city  of  New 
York  has  jurisdiction.' 

Care  of  estate.] — ^Even  although  there  is  a  widow  or  relative 
in  the  county  who  is  entitled  to  administration,  yet  the  surrogate 
may  authorize  the  county  treasurer  to  seize  and  secure  the  efEects, 
upon  proof  that  there  are  creditors  or  relatives  of  the  deceased,  re- 


L.  1871,  c.  335,  §  4,  as  am'd  L.  1877,  c.  154. 
'■  Id.  §  3.  » Id.  §  6.  "2  E.  8.  129,  §  47.  » Id. 
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siding  more  than  one  hundred  miles  distant  from  the  residence  of 
such  surrogate,  who  are  interested  in  the  distribution  of  the  estate, 
and  that  the  eflfects  of  the  deceased  are  in  danger  of  waste  or  em- 
bezzlement ;  and  the  granting  of  such  order  vests  him  with  aU  the 
powers  which  he  would  have,  if  he  were  acting  by  virtue  of  his  of- 
fice.i  Until  letters  of  administration  are  granted  to  him,  the 
county  treasurer,  like  the  public  administrator  in  JSTew  York  city, 
cannot  proceed  further  than  to  pay  the  funeral  charges  of  the  de- 
ceased, collect  and  secure  the  effects,  and  defray  the  expenses  of 
the  proceedings  required  by  law.'' 

Filing  inventory  of  assets.] — Upon  taking  possession  of  the 
property,  he  must  cause  it  to  be  appraised ;  and  the  statute  pro- 
vides for  the  appointment  of  the  appraisers,  the  manner  in  which 
they  shall  make  their  inventory,  and  for  their  compensation,'  and 
also  for  the  return  of  the  inventory  to  the  surrogate,  and  its  filing 
by  him,  and  for  the  aflfidavit  by  the  county  treasurer  as  to  its  cor- 
rectness ;  *  and  imposes  upon  him  the  penalty  of  fine  and  loss  of 
office,  if  he  neglect  to  return  it  within  a  prescribed  time.^ 

Grcmting  of  letters  to  treasurer.] — Upon  his  filing  the  inven- 
tory and  giving  the  usual  collector's  bond,  with  sureties,  and  in  a 
penalty  approved  by  the  surrogate,  letters  issue  to  him,  authorizing 
him  to  collect  and  preserve  the  estate  of  the  deceased.*  Immedi- 
ately upon  the  issuing  of  such  letters,  it  is  the  duty  of  the  surrogate 
to  cause  notice  thereof  to  be  published  as  prescribed  by  the  statute, 
requiring  aU  persons  claiming  a  right  to  administer  on  such  estate 
to  appear  and  interpose  such  claim  before  the  surrogate  within  a 
time  fixed.'  If,  within  the  time  appointed,  a  claimant  appears,  the 
surrogate,  upon  ten  days'  notice  to  the  collector,  may  grant  let- 
ters ;  *  or  if  a  claimant,  duly  qualified  and  competent,  appears  at 
the  time  appointed,  he  is  entitled  to  letters."  If  letters  are  not 
granted  to  any  other  person,  and  it  does  not  appear  that  letters 
have  been  granted  on  the  estate  by  any  other  surrogate,  then,  at 
the  expiration  of  the  time  fixed,  the  county  treasurer  is  entitled  to 


'  3  E.  S.  139,  §  49.  >  3  R.  S.  131,  §  65.  33  r.  g  jgo^  g§  gg^  53 

*  3  R.  S.  130,  §  54.  '3  R.  S.  180,  §  55.  ^  3  r.  g.  130^  g  gg. 

'  3  R.  S.  130,  §  57.  *  3  R.  8.  130,  §  58.  «  3  R.  S.  181,  §  59. 
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letters,  upon  giving  the  usual  administrator's  bond,^  and  it  is  made 
Ms  duty  to  accept  the  letters  and  give  the  bond.^  A  certified 
<;opy  of  all  such  letters  must  be  sent  to  the  State  comptroller  by 
the  surrogate,  the  expense  of  which  is  paid  to  him  from  the  State 
treasury.' 

Superseding  letters.] — Upon  letters  being  granted  to  an  author- 
ized claimant,  the  authority  of  the  county  treasurer  ceases,  and  he 
must  deliver  to  the  person  appointed,  the  assets  in  his  hands,  after 
deducting  certain  expenses  and  a  reasonable  compensation  for  his 
services,  not  exceeding  three  doUars  for  each  day  necessarily  em 
ployed,  to  be  allowed  and  taxed  by  the  surrogate,  on  the  oath  of 
the  collector.*  The  statute  provides  that  the  "  powers  and  author 
ity  of  the  county  treasurer,  in  relation  to  the  estate  of  any  deceased 
person,  shall  be  superseded — 

"1.  By  the  production  of  any  letters  testamentary,  that  may 
have  been  granted  before,  or  that  shall  be  granted  subsequent,  to 
his  becoming  vested  with  the  authority  of  an  administrator,  upon 
the  same  estate ; 

"  2.  By  the  production  of  any  letters  of  administration  that 
shall  have  been  granted  to  any  other  person,  upon  the  same  estate, 
before  the  said  county  treasurer  became  vested  with  the  powers  of 
an  administrator  thereon ; 

"  3.  By  the  production  of  any  letters  of  administration,  issued 
by  the  surrogate  of  any  county  in  this  State,  of  which  the  deceased 
was  a  resident  at  the  time  of  his  death,  granted  after  the  county 
treasurer  may  have  become  vested  with  the  powers  of  an  adminis- 
trator upon  the  estate  of  such  deceased."  ^ 

And  on  his  authority  being  so  superseded,  he  must  deliver  to 
the  one  producing  letters,  all  the  assets  in  his  hands,  after  deducting 
his  expenses  and  allowance.^  All  acts  done  by  the  county  treas- 
urer in  good  faith,  previous  to  notice  of  the  issuing  of  letters  by 
which  he  is  superseded,  are  declared  valid.' 

Powers  and  duties  under  letters.'] — Upon  receiving  letters  of 
administration,  the  county  treasurer  becomes  vested  with  all  the 


'  2  B.  S.  131,  §  61.  '2  R  S.  131,  §  62.  «  2  R.  S.  131,  §  64. 

*  2  E.  S.  131,  §  60.  *  2  R.  8.  131,  §  66.  «  2  R.  8.  132,  §  67. 

^  2  R.  8.  132,  §  68. 
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powers  and  rights  of  other  administrators,  and  subject  to  the  same 
duties  and  obligations,  except  as  otherwise  provided  by  the  statute.* 
Within  one  year  after  receiving  letters,  he  must  account  on  oath 
to  the  surrogate  for  all  assets  received  and  their  application,  and 
such  accounting  may  be  compelled  by  any  person  interested,  or  by 
the  attorney-general  or  the  comptroller.' 

Settlement  of  account  and  distribution.'] — On  the  settlement  of 
his  accounts,  he  is  allowed  for  his  expenses  as  other  administrators, 
and  double  their  commissions.  The  balance  of  moneys  in  his 
hands  must  be  paid  into  the  State  treasury  for  the  benefit  of  such 
persons  as  shall  be  entitled  thereto.*  -A-ny  person  claiming  any 
moneys  that  have  been  paid  into  the  State  treasury  as  so  pro- 
vided, may  petition  the  supreme  court  that  such  moneys  may  be 
paid  to  him.  A  copy  of  the  petition  must  be  served  upon  the  at- 
torney-general fourteen  days  before  it  is  presented ;  and  the  court, 
upon  ascertaining,  by  a  reference  or  otherwise,  the  rights  of  the 
claimant,  may  order  payment  of  the  money  due  him,  but  without 
interest,  and  after  deducting  the  expense  incurred  by  the  State  in 
relation  thereto.*  Upon  the  production  of  a  certified  copy  of  such 
order,  the  comptroller  must  draw  his  warrant  on  the  treasury 
•for  the  amount  therein  specified,  which  must  be  paid  by  the  treas- 
urer to  the  person  entitled  thereto.' 


1  2  E.  S.  133,  §  69.  »  2  B.  S.  133,  §  70.  ^  3  R.  S;  133,  §  71. 

*  3  E.  S.  133,  §§  74,  75.  Section  74  was  amended,  by  L.  1877,  c.  456,  so  as  to 
apply  also  to  moneys  paid  into  the  State  treasury  by  any  administrator,  pursuant 
to  3  E.  S.  98,  §  81  (Co.  Civ.  Proc.  §§  3747,  2748). 

'  3  R.  S.  133,  §  76. 


CHAPTER  XIII. 
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Jurisdiction  to  grant  letters.] — -Where  the  appointment  of  an 
executor  or  administrator  is  delayed,  it  often  becomes  necessary 
that  some  immediate  steps  should  be  taken  for  the  preservation  of 
the  estate,  as  well  as  for  the  collection  of  debts  and  other  assets. 
Grave  inconvenience  has  sometimes  arisen,  also,  in  respect  _to  the 
right  to  collect  the  assets,  and  otherwise  manage  the  property  of  a 
person  who  has  disappeared  and  is  unheard  from,  where  there  is 
no  sufficient  evidence  of  death.  In  the  absence  of  any  statutory 
provision  for  such  a  case,  the  rule  as  to  the  presumption  of  death, 
arising  from  the  absence  of  the  person  unaccounted  for,  would 
necessarily  govern  the  action  of  the  surrogate.  In  each  of  these 
classes  of  cases,  the  statute  accordingly  authorizes  the  appointment 
of  a  temporary  custodian  of  the  property,  who  has  heretofore  re- 
ceived the  various  appellations  of  collector,  special  administrator, 
receiver  and  trustee,  but  by  the  Code  of  Civil  Procedure  is  uni- 
formly styled  a  temporary  administrator.^  Power  is  conferred  on 
the  surrogate  to  grant,  in  his  discretion,  such  letters — 

"  1.  Where  delay  necessarily  occurs  in  the  granting  of  letters 
testamentary  or  letters  of  administration,  in  consequence  of  a  con- 
test arising  upon  an  application  therefor,  or  for  probate  of  a  will ; 
or  in  consequence  of  the  absence  from  the  State  of  an  executor 
named  in  the  will ;  or  for  any  other  cause. 

"  2.  Where  a  person,  of  whose  estate  the  surrogate  would  have 
jurisdiction,  if  he  was  shown  to  be  dead,  disappears  or  is  missing, 
so  that,  after  diligent  search,  his  abode  cannot  be  ascertained,  and 
under  circumstances  which  afford  reasonable  ground  to  believe 
either  that  he  is  dead,  or  that  he  has  beteome  a  lunatic,  or  that  he 
has  been  secreted,  confined,  or  otherwise  unlawfully  made  away 
with ;  and  the  appointment  of  a  temporary  administrator  is  neces- 


'  Under  the  English  ecclesiastical  law,  several  dL£Eerent  sorts  of  limited  or 
temporary  administrations  are  recognized— «.  5'.,  sAmimaiTaXioii  durante  minore 
asfate,  pendente  lite,  durante  absentia,  etc.  (see  Williams  on  Executors,  7th  ed.  479). 
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sary  for  the  protection  of  his  property,  and  the  rights  of  creditors, 
or  of  those  who  will  be  interested  in  the  estate,  if  it  is  found  that 
he  is  dead."  ^  The  authority  of  the  surrogate  is  not  confined  to 
cases  where  the  contest  as  to  probate,  executorship,  or  administra- 
tion is  pending  before  him,  but  extends  to  any  contest,  whether 
before  him  or  on  appeal  to  a  higher  court  from  his  decision.^  And 
he  may  make  the  appointment  in  anticipation  of  a  delay  necessa- 
rily to  ensue,  e.  g.,  at  the  instance  of  one  intending  to  contest  a  will, 
upon  proof  that  the  contest  will  be  such  as  to  cause  delay.'^ 

Power,  discretionary  and  summary.'] — The  statute  provides 
that  the  surrogate  may  grant  temporary  administration,  in  his  dis- 
cretion. The  propriety  of  the  exercise  of  the  surrogate's  discre- 
tion in  the  grant  of  such  letters  is  plainly  dependent  upon  the  ex- 
igencies of  the  estate,  the  value  and  situation  of  the  property, 
and  other  eircumistances  which  require  to  be  judged  summarily. 
Consequently,  his  decision  upon  an  application  made  to  him  is  not 
subject  to  review  upon  appeal.  His  determination  is  summary  and 
exclusive  .■* 

Who  may  apply  for  temporary  administrator.] — A  creditor,  or 
any  person  interested  ^  in  the  estate,  may  apply  to  the  surrogate  to 
grant  letters  of  -temporary  administration ;  *  and,  if  the  estate  is 
that  of  an  absentee,  the  county  treasurer  of  the  county  where  he 
last  resided,  or,  if  he  was  not  a  resident  of  the  State,  of  the 
county  where  any  of  his  property,  real  or  personal,  is  situated, 
may  make  the  application,  with  like  effect  and  iu  like  manner  as  a 
creditor.'' 

'  Co.  Civ.  Proo.  §  3668.  Collectors  and  special  administrators  appointed  be- 
fore the  date  when  the  provisions  of  the  code  relating  to  temporary  administra- 
tors took  efleot  (Sept.  1,  1880),  are  subject  to  the  duties  and  liabilities  imposed 
thereby  upon  the  temporary  administrator  of  a  decedent  and  his  sureties,  and 
the  surrogate  has  the  same  power  and  authority  over  them  as  over  the  latter; 
except  where  such  a  rule  would  be  repugnant  to  the  provisions  of  law  in  force 
when  the  collector  or  special  administrator  was  appointed,  or  to  the  letters  is- 
sued to  him  (Co.  Civ.  Proc.  §  3683). 

2  Hicks  V.  Hicks,  12  Barb.  323.  See  Mootrie  v.  Hunt,  4  Brad.  173 ;  Lawrence 
V.  Parsons,  37  How.  Pr.  36. 

^  Crandall  v.  Shaw,  2  Redf .  100. 

*  McGregor  v.  Buel,  34  N.  Y.  166;  and  see  Mootrie  v.  Hunt,  4  Bradf.  173. 

^  See  Co.  Civ.  Proc.  §  2514,  subd.  11.  «  Co.  Civ.  Proc.  §  3668. 

■>  Co.  Civ.  Proc.  §  3670. 
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Mode  of  application.'] — The  manner  of  proceeding  to  obtain 
a  grant  of  temporary  letters  is  different  in  the  case  of  a  decedent's 
estate  from  that  in  the  case  of  the  estate  of  an  absentee.  In  the 
former  instance,  the  application  is  a  step  taken  in  a  special  pro- 
ceeding already  commenced  before  the  surrogate,  and  undeter- 
mined, while,  in  the  latter,  an  original  and  distinct  special  proceed- 
ing is  instituted  for  the  purpose.  Accordingly,  where  a  decedent's 
estate  is  in  question,  no  formality  is  prescribed  by  the  code,  which 
merely  directs  that  the  appointment  must  be  made  by  an  order,  at 
least  ten  days'  notice  of  the  application  for  which  must  be  given 
to  each  party  to  the  special  proceeding  who  has  appeared.^  In 
many  cases  the  facts  upon  which  the  application  is  based  will  be 
obvious  to  the  court,  so  that  it  will  take  judicial  notice  of  them 
without  proof.  Where  it  is  necessary  to  furnish  proof  it  may 
doubtless  be  made  by  affidavit,  or  petition,  or  oral  examination. 
On  the  other  hand,  an  application  for  temporary  administration  of 
the  estate  of  an  absentee  "  must  be  made  by  petition,  in  like  man- 
ner as  where  an  application  is  made  for  administration  in  a  case  of 
intestacy,"  and  the  proceedings  are  the  same  as  upon  such  an  ap- 
plication.^ 

Petition,  etc.,  where  absentee's  estate  concerned.'] — The  only 
guide  as  to  the  contents  of  the  petition,  and  the  details  of  the  sub- 
sequent proceedings  before  decree,  where  letters  are  asked  for 
upon  the  estate  of  an  absentee,  is  the  succinct  provision  of  the 
code,  that  "  the  proceedings  are  the  same  as  prescribed  in  article 
fourth  of  this  title,  relating  to  such  last  mentioned  application," 
i.  e.,  an  application  for  permanent  letters  in  cases  of  intestacy. 
But,  at  the  threshold  of  an  attempt  to  elaborate  the  scheme  thus 
indicated,  we  are  confronted  with  the  difficulty  that  the  manner  of 
procedure  to  obtain  permanent  letters  upon  an  intestate's  estate  is 
dependent  upon  the  question  of  priority  of  right  to  administer  f 
while  no  statute  rules  of  priority  exist  in  reference  to  the  right  of 


'  Co.  Civ.  Proc.  §  2669.  An  appointment  made  without  such  notice  is  irreg- 
ular, and  will  be  vacated  on  application;  but  the  appointee  having  acted  in  good 
faith  may  be  allowed  his  compensation  and  expenses  (Orandall  v.  Shaw,  3  Redf . 
100). 

■^  Co.  Civ.  Proc.  §  2670. 

»  Regulated  by  2  R.  S.  74,  §  37.    See  p.  396,  ante. 
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temporary  administration  upon  the  estate  of  either  a  decedent  or 
an  absentee,  the  letters  being  apparently  issuable  to  any  person 
competent  to  be  an  executor,  who  will  duly  qualify.^  It  is  clear, 
however,  that  the  petition  must  set  forth  (1)  the  petitioner's  title, 
i.  e.,  must  show  that  he  is  a  creditor,  or  person  interested,  or  the 
county  treasurer  of  the  proper  county ;  and  (2)  the  jurisdictional 
facts,  such  as  the  disappearance  of  the  owner  of  the  estate,  under 
the  prescribed  circumstances,  the  unsuccessful  search  for  his  abode, 
the  necessity  for  the  appointment  to  protect  property,  and  the 
rights  of  creditors  and  others,  and  such  additional  facts  concerning 
residence,  and  the  location  of  property,  etc.,  as  would  give  juris- 
diction to  the  surrogate  applied  to,  if  the  absentee  was  shown  to 
be  dead.  The  assumption  being  that  there  is  no  ground  for  the 
formal  legal  presumption  of  death,  it  is  not  very  clear  how  certain 
clauses  of  the  code,^  relating  to  the  place  of  death  and  the  resi- 
dence at  the  time  of  death  of  an  intestate,  should  be  applied  to 
the  case  in  hand.  A  citation  should  probably  issue  in  all  cases,  it 
being  impossible,  for  reasons  already  indicated,  to  determine 
whether  there  is  ground  for  dispensing  therewith.'  The  remain- 
ing proceedings,  to  procure  the  decree  and  letters,  sufficiently  re- 
semble those  already  set  forth  under  the  topic  of  administration  in 
intestacy.* 

Competency,  eligibility  and  qualification  of  administrator.] — 
It  is  provided  that  the  letters  can  be  issued  only  "  to  one  or  more 
persons  competent  and  qualified  to  serve  as  executors."  =  But  the 
word,  qualified,  here,  would  seem  to  be  expletive,  since,  by  another 
section  of  the  code,  a  temporary  administrator  must  qualify  as  pre- 
scribed in  that  act,  with  respect  to  an  administrator  in  chief.® 
One  named  as  executor  should  not  be  appointed  temporary  admin- 
istrator, pending  a  contest  over  the  probate  of  the  wiU,  against  the 
objection  of  the  contestants,  especially  where  he  has  an  interest  in 
any  degree  hostile  to  the  estate.'    Nor  should  any  party  to  the 


'  Co.  Civ.  Proc.  §  2668.  '•'  Co.  Civ.  Proc.  §  3476;  p.  393,  ante. 

»  See  Co.  Civ.  Proc.  §  3663;  p.  304,  anU. 
*  See  Chapter  XI,  ante.  «  Co.  Civ.  Proc.  §  3668. 

«  Co.  Civ.  Proc.  §  3671.    For  the  regulations  as  to  the  oath  and  offlclal  bond 
of  an  administrator  in  chief,  see  Id.  §§  3594,  3667;  and  pp.  311,  313,  ante. 
'  Howard  v.  Dougherty,  3  Eedf .  585. 
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Etigation  be  appointed.^  Where  tlie  validity  of  the  proceedings 
for  the  grant  of  letters  is  attacked,  it  is  to  be  presumed  in  their 
favor,  that  the  person  receiving  them  took  the  oath  required  by 
law  before  they  were  issued.'  Where  the  temporary  administra- 
tor's letters  were  revoked,  and  his  official  bond  was  assigned  to  the 
public  administrator  as  his  successor,  it  was  held  that  the  latter 
could  maintain  an  action  thereon  in  his  own  name,  as  public  ad- 
ministrator.^ The  sureties  in  the  bond  are  liable  for  property  be- 
longing to  the  estate  received  by  the  temporary  administrator  be- 
fore his  appointment,  and  as  agent  of  a  former  administrator,  or 
in  any  other  capacity.^  If  he  is  subsequently  appointed  executor 
or  administrator  in  chief,  the  sureties  in  both  official  bonds  are  lia- 
ble for  property  received  by  him  under  the  temporary  letters, 
though  the  latter  sureties  are  liable  over  to  the  former.^ 

Form  of  letters.^ — The  code  contains  no  special  provisions  re- 
lating to  the  form  of  letters  of  temporary  administration.  Those 
granted  upon  the  estate  of  a  decedent  may  be  in  the  same  form  as 
letters  of  administration  in  chief ;  but  those  granted  upon  the  es- 
tate of  an  absentee  will  naturally  vary  somewhat  from  the  former, 
inasmuch  as  the  administrator,  in  the  latter  case,  has,  in  right  of 
his  office,  certain  powers  in  respect  to  real  property  which  the  ad- 
ministrator of  the  estate  of  a  decedent  possesses  only  by  special 
grant  from  the  surrogate.  In  either  case,  the  letters  are  subject 
to  the  general  provisions  of  the  code,  prescribing  the  manner  in 
which  surrogates'  letters  must  be  tested,  signed,  sealed  and  re- 
corded, and  specifying  theu*  efEect  as  evidence  of  the  authority  of 
the  persons  to  whom  they  are  granted.^ 

Authority  as  to  personalty.] — The  temporary  administrator 
has  authority  to  take  into  his  possession  personal  property,  to  se- 
cure and  preserve  it,  and  to  collect  choses  in  action.  The  surro- 
gate may,  by  an  order,  made  upon  at  least  ten  days'  notice  to  all 


1  Crandall  v.  Shaw,  3  Redf.  100.  '  Dayton  v.  Johnson,  69  N.  Y.  419. 

»  Dayton  v.  Johnson,  69  K  Y.  419.  See  the  same  case,  as  to  the  efEect  of 
recitals  in  the  bond  in  an  action  against  the  sureties. 

^  Co.  CIt.  Proc.  §  2596.  Gottsberger  v.  Taylor,  19  N.  T.  150;  affl'g  5  Duer,  666. 

«  Co.  Civ.  Proc.  g  3596. 

^  See  Chapter  XI,  ante,  for  general  regulations  as  to  the  form,  etc.,  of  letters 
of  administration. 
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the  parties  who  have  appeared  in  the  special  proceeding,  authorize 
the  temporary  administrator  to  sell,  after  appraisal,  such  personal 
property,  specifying  it,  of  the  decedent,  or  of  the  absentee  whom 
he  represents,  as  it  appears  to  be  necessary  to  sell,  for  the  benefit 
of  the  estate.  The  surrogate  may,  also,  by  order,  authorize  him 
to  pay  funeral  expenses,  or  any  expenses  of  the  administration  of 
his  trust.^  It  has  been  held  that  a  special  administrator  has  no 
authority  to  make  investments.'  A  statutory  provision,  stUl  in 
force,  directs  that  all  interest  received  by  any  special  administrator 
on  any  moneys  which  may  come  to  his  hands,  shall  be  accounted 
for  and  paid  over  by  him  in  the  same  manner  as  the  principal  sum. 
in  his  hands.' 

Where  the  temporary  administrator  was  appointed  upon  the 
estate  of  an  absentee,  and  satisfactory  proof  is  furnished  to  the 
surrogate,  that  the  wife  or  any  infant  child  of  the  absentee,  is  in 
such  circumstances  as  to  require  provision  to  be  made  out  of  the 
estate,  for  his  or  her  maintenance,  clothing,  or  education,  the  sur- 
rogate may  make  an  order,  directing  the  temporary  administrator 
to  make  such  provision  therefor,  as  the  surrogate  deems  proper, 
out  of  any  personal  property  in  his  hands,  not  needed  for  the  pay- 
ment of  debts.^ 

Advertising  for  claims.] — "After  six  months  have  elapsed, 
since  letters  were  issued  to  a  temporary  administrator,  appointed 
upon  the  estate,  of  either  a  decedent  or  an  absentee,  he  has  the 
same  power,  as  an  administrator  in  chief,  to  publish  a  notice  re- 
quiring creditors  of  the  decedent  or  absentee,  to  exhibit  their  de- 
mands to  him.  The  publication  thereof  has  the  same  effect,  with 
respect  to  the  temporary  administrator,  and  also  an  executor  or  ad- 
ministrator subsequently  appointed  upon  the  same  estate,  as  if  the 
temporary  administrator  was  the  executor  or  an  administrator  in 
chief,  and  the  person  to  whom  the  subsequent  letters  are  issued 
was  his  successor."  ^ 

Payment  of  ^eJfo.]—"  After  a  year  has  elapsed,  since  letters 
were  issued  to  a  temporary  administrator,  appointed  upon  the  es- 

'  Co.  Civ.  Proc.  §  2673.    See  Matter  of  Cogswell,  4  Eedf.  241. 

'  Baskin  v.  Baskin,  4  Lans.  90.  3  L.  1864,  c.  71,  8  13. 

*  Co.  Civ.  Proc.  §  3677.  s  Co.  Civ.  Proc.  §  2673. 
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tate  of  either  a  decedent  or  an  absentee,  the  surrogate  may,  upon 
the  application  of  the  temporary  administrator,  and  upon  proof, 
to  his  satisfaction,  that  the  assets  exceed  the  debts,  make  an  order, 
permitting  the  applicant  to  pay  the  whole  or  any  part  of  a  debt 
due  to  a  creditor  of  the  decedent  or  absentee ;  or,  upon  the  peti- 
tion of  such  a  creditor,  he  may  issue  a  citation  to  the  temporary 
administrator,  requiring  him  to  show  cause  why  he  should  not  pay 
the  petitioner's  debt." '  When  such  a  petition  is  presented,  the 
proceedings  are,  in  all  respects,  the  same  as  where  a  creditor  pre- 
sents a  petition,  praying  for  a  decree  directing  an  executor  or  ad- 
ministrator in  chief  to  pay  his  debt,  as  prescribed  in  the  code.* 
The  surrogate's  authority  to  direct  a  temporary  administrator  to 
pay  debts  is  derived  wholly  from  the  statute,  and  must  be  exer- 
cised strictly  according  to  its  provisions.' 

Duty  as  to  depositing  moneys.'] — A  temporary  administrator 
is  required,  within  ten  days  after  any  money  belonging  to  the  es- 
tate comes  into  his  hands,  to  deposit  it  as  follows :  1.  Where  he 
was  appointed  by  the  surrogate's  court  of  any  county  except  !fTew 
York,  with  a  person,  or  with  a  bank,  designated  by  the  surrogate ; 
but  a  natural  person,  so  designated  as  depositary,  must  first  file  in 
the  surrogate's  office  a  bond  to  the  surrogate,  in  a  penalty  fixed  by 
him,  executed  by  the  depositary  and  two  sureties,  and  conditioned 
to  render  a  faithful  account,  and  pay  over  all  moneys  received  by 
him,  upon  the  direction  of  any  court  of  competent  jurisdiction. 
2.  Where  he  was  appointed  by  the  surrogate  of  the  county  of 
JSIew  York,  in  a  domestic  incorporated  trust  company,  having  its 
principal  office  or  place  of  business  in  the  city  of  New  York,  and 
either  specially  approved  by  the  surrogate,  or  designated,  in  the 
general  rules  of  practice,  as  a  depositary  of  funds  paid  into  court.* 

If  he  neglects  to  make  a  deposit  within  the  time  so  limited, 
the  surrogate  is  required,  upon  the  application  of  a  creditor,  or 
person  interested  in  the  estate,  accompanied  with  satisfactory 
proof  of  the  neglect,  to  make  an  order  directing  him  to  do  so 
forthwith,  or  show  cause  why  a  warrant  of  attachment  should  not 
issue  against  him.^    If  a  warrant  of  attachment  issues  and  is  re- 


1  Co.  Civ.  Proc.  §  2674.  '  Id.     See  §  3717,  Chapter  XVII,  post. 

3  Matter  of  Haskett,  3  Redf .  165.  *  Co.  Civ.  Proc.  §  3678. 

'  Co.  Civ.  Proc.  §  3679.     In  the  county  of  New  York,  the  order  must  he 
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turned  not  served,  the  surrogate  must  revoke  the  administrator's 
letters.^  Money  so  deposited  cannot  be  withdrawn,  except  upon 
the  order  of  the  surrogate,  a  certified  copy  of  which  must  be  pre- 
sented to  the  depositary.^  "  Such  an  order  may  be  made  upon 
two  days'  notice  of  the  application  therefor,  given  to  all  the  par- 
ties to  the  special  proceeding,  in  which  the  temporary  administra- 
tor was  appointed,  who  appeared  therein  ;  but  not  otherwise."  ^ 
Where  a  collector  deposited  the  funds  of  the  estate,  first  with  his 
firm  and  thereafter  in  his  own  name  in  bank,  it  was  held  that  he 
should  be  charged  with  interest  at  the  highest  rate,  for  the  time 
the  funds  were  so  deposited ;  that  depositing  trust  funds  in  such  a 
manner  amounted  to  a  misappropriation  of  the  same,  and  rendered 
him  chargeable  with  the  legal  rate  of  interest,  as  though  he  had 
borrowed  the  funds  and  used  them  in  his  business ;  and  that  the 
remedy  against  a  collector,  in  such  a  case,  was  not  limited  to  the 
proceedings  provided  by  the  statute  *  revised  in  the  foregoing  pro- 
visions.^ He  may,  however,  keep  on  hand  a  reasonable  sum,  to 
pay  current  expenses.^ 

Authority  over  decedents  realty.] — A  special  administrator  or 
collector,  appointed  under  the  former  statutes,  had  no  power  in 
reference  to  the  real  property,  his  sole  function  being  that  of  a  re- 
ceiver of  the  assets  during  a  period  of  controversy  as  to  the  right 
of  administration  or  of  executorship.  Eut  it  is  provided  in  the 
code,  that  "  where  a  temporary  administrator  is  appointed,  in  con- 
sequence of  a  contest  respecting  a  wiU  of  real  property,  the  order 
appointing  him  may  confer  upon  him  authority  to  take  possession 
of  real  property,  in  the  same  or  another  county,  which  is  affected 
by  the  will,  and  to  receive  the  rents  and  profits  thereof.  The  sur- 
rogate may,  by  an  order,  confer  upon  him  authority  to  lease  any 


made  returnable  three  days  after  issuing  it;  and  it  must  be  served  upon  the  tem- 
porary administrator,  at  least  two  days  before  the  return  day  thereof,  either  per- 
sonally or  by  leaving  a  copy  thereof  within  the  State,  at  his  dwelling  place,  or 
his  office  for  the  regular  transaction  of  business  in  person;  or,  if  it  cannot  be 
served  in  either  of  those  methods,  by  serving  it  in  such  other  manner,  as  the 
surrogate  directs.  In  any  other  county,  it  must  be  made  returnable  within  a 
reasonable  time,  not  exceeding  fifteen  days  after  issuing  it;  and  it  must  be 
served,  in  like  manner,  at  least  ten  days  before  the  return  day  thereof  (Id.). 

'  Co.  Civ.  Proc.  §  3691,  subd.  4.  «  Co.  Civ.  Proc.  §  3680. 

'Id.  •  <  L.  1864,  c.  71. 

=  Matter  of  Mairs,  4  Eedf.  160.  '  Harrington  v.  Libby,  6  Daly,  259. 
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or  all  of  the  real  property,  for  a  term  not  exceeding  one  year ;  or 
to  do  any  other  act  with  respect  thereto,  except  to  sell  it,  which  is, 
in  the  surrogate's  opinion,  necessary  for  the  execution  of  the  will, 
or  the  preservation  or  benefit  of  the  real  property." '  The  powers 
of  the  administrator  are  limited  to  those  thus  conferred.  They 
are  confined  to  the  preservation  of  the  estate ;  he  cannot  be  au- 
thorized to  administer  it.' 

Authority  over  absentee's  realty.] — A  temporary  administrator, 
appointed  upon  the  estate  of  an  absentee,  has  all  the  powers  and  au- 
thority enumerated  in  the  last  preceding  paragraph,  with  respect 
to  the  real  property  of  the  absentee,  without  any  delegation  from 
the  surrogate.*  His  acts,  done  in  pursuance  of  that  authority, 
hind  the  absentee,  if  he  is  living,  or  his  heir  or  devisee,  if  he  is 
dead,  in  the  same  manner  as  the  acts  of  an  executor  or  administra- 
tor bind  his  successor.* 

Actions,  etc.,  hy  and  against  administrator.] — The  temporary 
administrator  has  power  to  maintain  any  action  or  special  proceed- 
ing for  the  purpose  of  taking  possession  of,  securing  and  preserv- 
ing the  personal  estate,  and  collecting  choses  in  action ; '  also  to 
maintain  or  defend  any  action  or  special  proceeding  in  the  exercise 
of  authority  conferred  upon  him  by  the  surrogate  over  the  real 
property  of  a  decedent,  or  possessed  in  right  of  his  office  over  the 
real  property  of  an  absentee.*  Like  other  administrators,  he  is  the 
judge  of  the  propriety  of  his  own  course  in  respect  to  the  institu- 
tion of  suits,  subject  to  his  KabUity  when  the  administration  is  ter- 
minated and  his  accoumts  settled.'  An  action  may  be  maintained 
against  him,  by  leave  of  the  surrogate,  upon  a  debt  of  the  decedent 
or  of  the  absentee  whom  he  represents,  in  like  manner  and  with 
like  effect  as  if  he  were  an  administrator  in  chief.' 


*  Co.  Civ.  Proc.  §  2675,  adopting  L.  1870,  c.  359,  §  13,  which  related,  how- 
ever, to  the  county  of  New  York  only. 

'  Kiegelman  v.  Eiegelman,  4  Redf .  493.  Accordingly,  an  application,  pend- 
ing a  contest  over  probate,  for  a  direction  to  the  collector  to  pay  her  one-third  of 
the  rents  and  profits  of  the  estate,  both  real  and  personal,  and  also  to  pay  to 
her,  for  her  two  infant  children,  one-sixth  each  of  the  residue  of  said  rents 
and  profits,  and  that  he  be  ordered  to  pay  all  interest  on  mortgages,  ground 
rents, taxes  and  insurance,  was  denied  (lb.). 

3  Co.  Civ.  Proc.  §  3676.  *  Id. 

»  Co.  Civ.  Proc.  §  3673.  '  Id.  §§  2675,  3676. 

'  Delafleld  v.  Parish,  4  Bradf .  24.  '  Co.  Civ.  Proc.  §  3672. 

23 
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Accounting.] — The  surrogate's  court  may  compel  a  judicial 
settlement  of  the  account  of  a  temporary  administrator  at  any 
time.^  Where  his  letters  are  revoked,  he  may  be  called  to  account 
by  his  successor.^ 

Compensation  of  temporary  administrator.] — The  former 
statute'  provided  for  payment  of  the  expenses,  but  not  of  compen- 
sation, for  the  services  of  a  temporary  administrator ;  but  it  was 
held  that  he  was  within  the  equity  of  the  statute  relating  to  exec- 
utors and  administrators,  and  entitled  to  the  same  commissions, 
which  were  to  be  based  not  simply  on  the  money  actually  received 
and  paid  out,  but  upon  the  value  of  the  whole  estate  received  and 
passed  over  by  him.*  The  present  code  seems  clearly  to  contem- 
plate the  payment  to  him  of  the  same  commissions  as  if  he  were 
an  administrator  in  chief ;  and  it  expressly  provides  that,  where 
permanent  letters  are  subsequently  issued  to  him,  he  is  entitled  to 
compensation,  in  one  capacity  only,  at  his  election,  except  that 
where  he  has  received  compensation  in  one  capacity,  he  is  entitled 
to  the  excess,  if  any,  of  the  compensation  prescribed  by  law  in  the 
other  capacity,  above  the  sum  which  he  has  already  received.^  A 
surrogate's  decree,  allowing  to  him  a  gross  sum  for  his  services,  will 
not  be  reversed  on  that  ground,  if  it  appears  not  to  exceed  the 
amount  of  the  statutory  fees.*  The  code  contains  a  general  pro- 
vision to  the  effect,  that  where  the  law  requires  or  permits  an  act 
relating  to  the  estate  of  a  decedent  to  be  done  within  a  specified 
time  after  letters  testamentary  or  of  administration  are  issued,  and 
successive  or  supplementary  letters  are  issued  upon  the  same  es- 
tate, the  time  so  specified  must  be  reckoned  from  the  issuing  of 
the  first  letters.'  But  it  declares,^  substantially,  that  letters  testa- 
mentary or  of  administration  in  chief  are  not  deemed  successive 
or  supplementary  to  temporary  letters  previously  issued  upon  the 
same  estate,  within  the  meaning  of  the  foregoing  provision,  except 


'  Co.  Civ.  Proc.  §  2735.  For  the  proceedings  to  settle  his  account,  see  chap- 
ter on  Accovmtings,  post. 

»  Co.  Civ.  Proc.  §  3605.  See  Chapter  XIV,  pout. 

'  L.  1837,  c.  460,  §  24.  4  green  v.  Sanders,  18  Hun,  808 

<■  Co.  Civ.  Proc.  §  2738.  e  Green  v.  Sanders,  mma 

'  Co.  Civ.  Proc.  §  3593. 

»  Co.  Civ.  Proc.  §  2683.  Such,  at  least,  is  the  pui-port  of  this  section,  as  we 
interpret  its  provisions,  which  we  do  not  consider  entirely  clear. 
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as  otherwise  prescribed  in  two  sections  of  the  code,*  relating  to 
advertisement  for  claims  and  payment  of  debts. 

Certain  notices,  how  served.'] — The  code  provides  that  notices 
required  to  be  given,  as  prescribed  in  the  article  thereof  concern- 
ing the  appointment,  etc.,  of  a  temporary  administrator,  to  a  party 
other  than  that  officer,  "  must  be  served  upon  the  attorney  of  the 
party  to  whom  notice  is-  to  be  given  ;  or,  if  he  has  not  appeared 
by  an  attorney,  upon  the  party,  in  like  manner  as  a  notice  may  be 
served  upon  an  attorney  in  a  civil  action,  brought  in  the  supreme 
court.  But  where  the  attorney  or  party  to  be  served  does  not  re- 
side in  the  surrogate's  county ;  or  where  the  attorney  for  a  party 
has  died,  and  no  other  appearance  for  that  party  has  been  filed  in 
the  surrogate's  office ;  the  surrogate  may,  by  order,  dispense  with 
notice  to  that  party ;  or  may  require  notice  to  be  given  to  him,  in 
any  manner  which  he  thinks  proper."  ^ 

Revocation  of  letters.] — The  statute  provides  that  the  letters 
of  the  temporary  administrator  of  the  estate  of  an  absentee,  may 
be  revoked  upon  the  petition  of  a  creditor  or  person  interested  in 
the  estate'  (including,  it  is  presumed,  the  returned  absentee), 
where  it  is  shown  that  the  absentee  has  returned ;  or  that  he  is 
living,  and  capable  of  returning  and  resuming  the  management  of 
his  affairs ;  or  that  an  executor  or  an  administrator  in  chief  has 
been  appointed  upon  his  estate ;  or  that  a  committee  of  his  prop- 
erty has  been  appointed  by  a  competent  court  of  the  State.^  And 
the  surrogate  is  required  to  make  a  decree,  on  his  own  motion,  re- 
voking the  administrator's  letters,  where  an  order  has  been  made 
and  served,  as  already  specified,  directing  him  to  deposit  money,  or 
show  cause  why  a  warrant  of  attachment  should  not  issue  against 
him,  and  a  warrant  of  attachment  issued  thereupon  has  been  re- 
turned not  served  upon  him.'  His  letters  are,  of  course,  to  be  re- 
voked where  he  resigns,  and  the  resignation  is  accepted  by  the 
surrogate.^ 

1  §§  3673,  2674.     See  Chapter  XVII,  post.  ^  Co.  Civ.  Proc.  §  2681. 

'i  Co.  Civ.  Proc.  §2685.  This  section  confines  the  right  to  petition  to  "a 
creditor  or  person  interested  in  the  estate  of  a  decedent;"  but  this  appears  to  he 
due  to  an  inadvertence.  The  proceedings  to  procure  the  revocation  are  detailed 
in  the  chapter  on  Eevocation  of  Letters. 

'  Co.  Civ.  Proc.  §  2685.  '  Id.  §  2691,  subd.  4. 

« Id.  §§  2689,  2690;  L.  1879,  c.  406. 
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Cessation  of  authority.^ — The  position  of  an  oflBcer  appointed, 
as  mentioned  in  this  chapter,  to  administer  lipon  the  estate  of  a 
decedent,  or  an  absentee,  is,  as  his  title  indicates,  temporary  in  its 
nature.  In  the  latter  class  of  cases,  the  events  upon  and  manner 
in  which  his  authority  is  terminated  have  been  specified  in  a  pre- 
ceding paragraph.  As  regards  a  decedent's  estate,  when  the  con- 
test over  the  general  administration  has  been  decided,  or  the  other 
causes  for  delay  have  been  removed,  and  letters  testamentary  or 
of  administration  have  been  granted,  the  authority  of  the  tem- 
porary administrator  ceases  of  course.^  The  present  code  appears 
to  contemplate  the  entry  of  a  decree  revoking  the  temporary  ad- 
ministrator's letters  in  this  as  in  other  cases  of  cessation  of  his 
powers.*  The  efEects  of  revocation,  upon  pending  actions  and 
.special  proceedings,  in  favor  of  or  against  a  temporary  adminis- 
trator, are  considered  in  the  next  chapter. 

Where  he  is  superseded,  he  may  be  compelled  to  deliver,  to  the 
person  succeeding  to  the  administration,  aU  the  property  belonging 
to  the  estate  ia  his  hands ;  but  where  he  himself  claims  leasehold 
property,  by  virtue  of  a  title  acquired  prior  to  his  appointment,  the 
surrogate  has  no  power  to  pass  upon  the  question.' 


'  The  former  statute  contained  an  express  provision  to  that  effect  (3  R  8  77 
140). 
«  See  Co.  Civ.  Proc.  §§  2603,  2605.  »  Gottssberger  v.  Smith,  2  Bradf .  86. 


CHAPTER    XIV. 

REVOCATION  OF  AUTHORITY  OF  EXECUTORS,  ADMINISTRATORS, 
AND  TESTAMENTARY  TRUSTEES. 

Abt  1. — ^Recall  of  letters  testamentary  and  of  administration. 
2. — Incidental  revocation  of  letters. 
3. — Direct  revocation  by  proceeding. 

Sec.  1. — Revocation  on  petition  of  creditor,  etc. 
3. — ^Revocation  upon  resignation. 
4. — Revocation  of  authority  of  testamentary  trustees. 
5. — ^Effect  of  revocation,  generally. 


ARTICLE  FIRST. 

RECALL   OF    LETTEES    TESTAMENTAKT   AND   OP  ADMINISTEATIOlir. 

Hevooation  of  probate  iy  action.] — As  the  authority  to  issue 
letters  testamentary,  or  of  administration,  is  Tested  solely  in  the 
surrogates'  courts,  those  courts  alone  have  the  power  to  recall  and 
revoke  such  letters.  But,  indirectly,  the  letters  may  be  revoked 
or  rendered  inoperative  by  the  vacating  of  the  decree  upon  which 
the  letters  were  granted.  We  have  already  had  occasion  to  speak 
of  the  effect  of  surrogates'  decrees,  and  the  method  in  which  they 
may  be  impeached  ia  a  collateral  action.  *  When  it  is  said  that 
equity  will  not  interfere  to  set  aside  a  will  and  its  probate  for 
fraud,  it  is  not  meant  that  there  is  an  absolute  want  of  Jurisdiction 
in  a  court  of  equity  to  set  aside  the  probate  of  a  wiU,  and  the  will 
itself,  but  only  that  there  is  no  occasion  for  the  exercise  of  such 
jurisdiction,  if  the  party  aggrieved  has  an  adequate  remedy  at 
law  or  in  the  court  of  probate.*    The  new  powers  of  surrogates' 


'  See  ante,  p.  47. 

'  De  Bussierre  v.  HoUaday,  4  Abb.  N.  Cas.  111.  That  action  was  brought  to 
set  aside  a  probate  as  having  been  obtained  by  fraudulent  contrivance  and  collu- 
sion, and  by  an  imposition  upon  the  court  which  granted  it.  At  that  time  the 
surrogate's  court  which  granted  the  probate  had  not  power  to  open  a  decree  on 
such  grounds,  and  the  remedy  by  ejectment  was  not  clear  and  adequate.    It  was 
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Revocation  of  Probate  by  Motion  in  Surrogate's  Court. — Revocation  of  Letters. 

courts  to  open,  vacate,  and  set  aside  their  decrees  for  any  sufficient 
cause,^  furnish  so  adequate  a  remedy  against  fraud,  error  and  mis- 
take, that  there  is  less  occasion  now  than  ever  to  resort  to  other 
courts  for  relief  against  them. 

—  hy  motion  in  surrogate's  court.'] — ^Among  the  incidental 
powers  of  surrogates'  courts,  is  the  power  "  to  open,  vacate,  modify, 
or  set  aside  its  decrees  or  orders,"  and  to  grant  a  new  trial  or 
hearing  "  for  fraud,  newly  discovered  evidence,  clerical  error,  or 
other  sufficient  cause ;"  ^  and  a  decree  revoking  probate  is  expressly 
required  to  contain  a  revocation  of  the  letters  issued  upon  it, 
though  it  is  obvious  that  the  revocation  of  a  decree  of  probate,  or 
of  a  decree  of  administration  in  intestacy,  wOl,  of  itself,  effect  a 
revocation  of  any  letters  which  may  have  been  issued  upon  it.  In 
general,  it  may  be  stated  that  surrogates'  courts  may  vacate  or 
modify  their  orders  and  decrees  in  like  cases,  and  in  the  same 
manner  as  other  courts  of  record.^ 

Revocation  of  letters,  as  such.'] — In  the  exercise  of  the  juris- 
diction conferred  upon  him  by  law,  a  surrogate  may  issue  letters  of 
various  descriptions,  to  executors,  administrators  and  other  officers, 
all  of  which  are  revocable  for  causes,  and  ia  the  methods  specified 
in  the  statutes  relating  thereto.  Thus,  he  has  authority  to  grant 
and  revoke : 

1.  Letters  testamentary ; 

2.  Letters  of  administration  with  the  will  annexed ; 

3;  Letters  of  administration  in  chief,  in  case  of  intestacy ; 

4.  Ancillary  letters  of  each  of  the  three  foregoing  classes ; 

5.  Letters  of  temporary  administration  upon  the  estate  of  either 
a  decedent  or  an  absentee ; 


held  (Van  Vobst,  J.)  that  the  action  could  be  maintained,  and  that  since  the  trans- 
fer of  the  povrers  of  the  court  of  chancery  to  the  supreme  court,  it  cannot  be  suc- 
cessfully urged,  as  an  objection  to  maintaining  an  action,  that  the  remedy  of  the 
plaintiff  is  at  law  and  not  in  equity.  If  the  complaint  contains  a  cause  of  action 
it  cannot  be  dismissed.  As  to  the  reluctance  of  courts  of  equity  to  interfere  in 
auch  cases,  see  Brady  v.  McCosker,  1  N.  Y.  314 ;  Clarke  v.  Sawyer,  3  Id.  498; 
Colton  V.  Eoss,  3  Paige,  396;  Booth  v.  Kitchen,  7  Hun,  355;  and  cases, 
ante,  p.  355. 

'  Co.  Civ.  Proc.  §  3481,  subd.  6. 

'  Id.  p.  59,  ante. 

»  See  Bailey  v.  Hilton,  14  Hun,  3;  affl'g  3  Redf.  313;  and  cases  cited.  See 
Pettigrew  v.  Foshay,  13  Hun,  483 ;  and,  also,  antt,  pp.  63,  355. 
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6.  Letters  of  administration  to  a  public  administrator  ; 

7.  Letters  of  guardiansMp  of  the  person  or  property,  or  both, 
of  an  infant ; 

8.  Ancillary  letters  of  guardianship ; 

9.  Letters  to  a  testamentary  trustee. 

The  expression  "  letters  of  administration,"  as  used  in  the  code, 
includes,  it  will  be  borne  in  mind,  letters  of  temporary  administra- 
tion.^ The  general  authority  of  a  surrogate  to  revoke  an  executor's 
or  administrator's  letters,  by  a  direct  proceeding,  is  given  by  statute, 
which  confers  upon  him  jurisdiction  "  to  grant  and  revoke  letters 
testamentary  and  letters  of  administration,  and  to  appoint  a  suc- 
cessor in  place  of  a  person  whose  letters  have  been  revoked."  '  It 
should  stiU  be  stated,  as  a  general  principle,  that  the  surrogate's 
court,  as  formerly  held,  has  no  power  to  revoke  the  letters  of  an 
executor,  except  for  the  causes  and  on  the  grounds  specified  in  the 
statute,  no  matter  how  gross  a  breach  of  duty  he  may  be  guilty  of  f 
but  the  practical  inconvenience  of  the  rule  is  obviated,  under  the 
present  code,  which  is  very  broad  in  its  enumeration  of  the  acts  or 
omissions  which  justify  a  revocation  of  letters.  The  power  to 
revoke  administration,  granted  here,  is  confined  to  our  courts,  and 
a  court  of  another  State  can  have  no  jurisdiction  to  revoke  letters 
of  administration  granted  in  this.^  The  revocation  is  always 
effected  by  a  decree,  which  is  required  to  be  recorded  in  a  book 
kept  by  the  surrogate,  and  to  be  plainly  noted  at  the  end  or  in  the 
margin  of  the  record  of  the  letters,  with  a  reference  to  the  book 
and  page  where  the  decree  is  recorded.'  In  some  instances,  the 
surrogate  decrees  the  revocation  as  an  incident  to,  or  substitute  for, 
the  relief  asked  in  a  proceeding  instituted  for  another  purpose,  or 
for  some  default  occurring  in  such  a  proceeding,  e.  g.,  where  the 
executor  or  administrator  is  removed  from  office  for  failing  to  file 
a  new  bond,  etc.,  the  decree  of  removal  must  contain  a  clause  re- 
voking the  delinquent's  letters ;  and  a  decree  revoking  probate  of 
a  win  is  required  to  revoke  the  letters  issued  upon  the  probate. 
On  the  other  hand,  the  code  provides  for  certain  special  proceed- 


1  Co.  Civ.  Proc.  §  2514,  subd.  5. 

» Id.  §  3472,  subd.  2  ;  p.  45,  anU. 

*  Emerson  v.  Bowers,  14  N.  T.  449 ;  Wood  v.  Brown,  34  Id.  337. 

^  Chapman  v.  Fish,  6  Hill,  554. 

'  Co.  Civ.  Proc.  §  2498,  subd.  5  ;  §  2499. 
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ings,  having  for  their  direct  object  the  procuring  of  a  decree  of 
revocation. 


ARTICLE  SECOND. 

INCIDENTAL   EEVOCATION   OF   LETTEES. 

Itevocationfor  certain  defaults  as  to  official  bond.'] — As  men- 
tioned in  the  chapter  on  Official  Bonds,  a  creditor  or  person  inter- 
ested in  the  estate  may,  under  certain  circumstances,  present  to  the 
surrogate  having  jurisdiction,  a  petition  praying  that  an  executor 
who  has  given  an  official  bond,  or  an  administrator,  may  be  required 
to  give  a  new  bond  in  a  larger  penalty  or  new  or  additional  sureties, 
whereupon  the  surrogate  must,  in  a  proper  case,  make  an  order  grant- 
ing such  prayer  and  directing  that,  in  default  of  obedience  thereto^ 
the  letters  be  revoked ;  and  if  a  bond  is  not  approved  and  filed  as 
required  by  the  order,  the  surrogate  is  required  to  make  a  decree 
removing  the  delinquent  from  office  and  revoking  the  letters  issued 
to  him.  ^  Again,  the  sureties  in  an  executor's  or  administrator's 
bond,  may  present  a  petition  praying  to  be  released  from  responsi- 
bility on  account  of  any  future  breach  of  the  condition  of  the  bond, 
and  that  the  principal  may  be  required  to  file  a  bond  with  new 
sureties,  whereupon,  unless  a  bond  with  new  sureties,  satisfactory 
to  the  surrogate  is  duly  filed,  he  is  required  to  make  a  decree  re- 
voking the  delinquent's  letters.* 

Bevocation  where  will  proved,  etc.,  after  letters.] — It  may  hap- 
pen that,  after  letters  of  administration  on  the  ground  of  intestacy 
have  been  granted,  a  wiU  is  admitted  to  probate  and  letters  are  is- 
sued thereupon ;  or  that,  after  letters  have  been  issued  upon  a  will,, 
the  probate  thereof  is  revoked,  or  a  subsequent  will  is  admitted 
to  probate,  and  letters  are  issued  thereupon.  In  either  of  such 
cases,  the  code  directs  that  the  decree  granting  or  revoking  probate 
must  revoke  the  former  letters.'  But  letters  of  administration 
will  not  be  revoked  upon  an  improved  allegation  that  a  will  exists. 


•  Co.  Civ.  Proc.  §  2599.  *  Co.  Civ.  Proc.  §  2601. 

•  Co.  Civ.  Proc.  §  2684. 
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or  that  a  will,  which  had  been  executed,  has  been  lost  or  fraudu- 
lently destroyed.'^  Where  the  surrogate's  decree  declared  a  will 
void,  and  letters  of  administration  were  granted,  but  an  appeal  was 
taken  from  the  decree,  whereby  all  proceedings  on  those  letters 
were  stayed,  it  was  held  that  the  letters  should  be  revoked,  in  or- 
der to  permit  a  grant  of  temporary  administration  for  the  protec- 
tion of  the  personal  property,  pending  the  appeal.^ 

Summary  revocation  for  defaults  in  certain  proceedings.] — 
The  code  requires  the  surrogate  to  make  a  decree  revoking  letters 
testamentary  or  of  administration  issued  from  his  court,  without  a 
petition  or  the  issuing  of  a  citation,  for  certain  inexcusable  acts  of 
misconduct  on  the  part  of  the  executor  or  administrator,  as,  where 
he  refuses  to  account,  or  evades  service  of  process,  or  otherwise  so 
acts  as  to  render  it  manifestly  unfit  that  he  should  longer  remain  in 
office,  even  for  a  brief  period.     The  cases  enumerated  are  : 

1.  Where  the  person,  to  whom  the  letters  were  issued,  is  not  a 
resident  of  the  State,  or  is  absent  therefrom ;  and,  upon  being 
duly  cited  to  account,  neglects  to  appear  upon  the  return  of  the  cita- 
tion, without-  showing  a  satisfactory  excuse  therefor ;  and  the  surro- 
gate has  not  sufficient  reason  to  believe  that  such  an  excuse  can 
be  made. 

2.  Where  a  citation,  issued  to  such  a  person,  in  a  case  pre- 
scribed by  law,  cannot  be  personally  served  upon  him,  by  reason  of  • 
his  having  absconded  or  concealed  himself. 

3.  Where,  by  reason  of  his  default  in  returning  an  inventory, 
such  a  person  has  remained  for  thirty  days  committed  to  jail,  under 
the  surrogate's  order,  granted  in  proceedings  *  to  compel  him  to 
return  an  inventory  or  a  further  inventory. 

4.  In  the  case  of  a  temporary  administrator,  where  an  order 
has  been  made  and  served,  directing  him  to  deposit  money,*  or 
show  cause  why  a  warrant  of  attachment  should  not  issue  against 
him ;  and  a  warrant  of  attachment,  issued  thereupon,  has  been  re- 
turned not  served  upon  him.^ 


1  Holland  v.  Ferris,  2  Bradf.  334.    And  see  Bulkley  v.  Redmond,  Id.  381. 

'  Newhoxise  v.  Gale,  1  Eedf.  217. 

'  See  Co.  Civ.  Proc.  jj  3715;  and  Chapter  XVI,  post. 

*  See  Co.  Civ.  Proc.  §  2679;  and  Chapter  XIII,  ante. 

»  Co.  Civ.  Proc.  §  2691. 
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By  whom  and  how  Application  Made. 

ARTICLE  THIRD. 

DIRECT   EETOCATION   BT   PEOCEEDIN&. 

Sec.  1. — Revocation  on  petition  of  creditor,  etc. 
2. — Revocation  upon  resignation. 

SECTION   FIRST. 
REVOCATION   ON   PETITION   OF   CEEDITOE,    ETC. 

The  statute  permits  a  special  proceeding  for  the  revocation  of 
letters  testamentary  or  of  administration  to  be  instituted  either  by 
the  executor  or  administrator  himself,  as,  where  he  wishes  to  re- 
sign, or  by  another  who  has  an  interest  to  procure  his  removal. 
The  latter  proceeding  is  here  considered. 

By  whom  and  how  application  made.'\ — The  application  for 
revocation  of  letters  testamentary  or  of  administration,  in  the  va- 
rious cases  hereafter  mentioned,  may  be  made  by  a  creditor  or  per- 
son interested  in  the  estate  of  a  decedent,  to  the  surrogate's  court 
from  which  the  letters  were  issued,  upon  a  written  petition  duly 
verified,  praying  for  a  decree  revoking  the  same,  and  that  the  ex- 
ecutor or  administrator  may  be  cited  to  show  cause  why  a  decree 
should  not  be  made  accordingly.^  The  executor  of  a  deceased  co- 
executor  is  a  "  person  interested."  *  The  executrix,  who  is  also  a 
legatee  under  an  alleged  will  of  a  later  date  than  that  already  ad- 
mitted to  probate,  is  such  a  person,  pending  proceedings  on  the 
probate  of  the  paper  propounded  by  her.'  It  was  held  that  a  com- 
plainant, who  swore  positively  to  a,  prima  facie  valid  claim  against 
the  estate,  established  a  sufiicient  interest  to  authorize  the  court  to 
proceed  on  his  application.*  The  petition  must  set  forth  the  facts 
and  circumstances,  showing  that  the  case  is  within  the  statute.^ 
Besides  the  allegations  of  interest  or  creditorship,  it  must  specify 


'  Co.  Civ.  Proc.  §  3685.  «  Shook  v.  Shook,  19  Barb.  658. 

^  Cunningham  v.  Souza,  1  Redf.  463. 

•  Cotterell  v.  Brock,  1  Bradf.  148.  And  see  Co.  Civ.  Proc.  §  3514,  subd.  11. 
Upon  the  trial  of  an  action,  brought  by  a  legatee  and  next  of  kin,  to  procure  the 
removal  of  an  executor,  and  compel  him  to  account,  it  appearing  that  the  plaint- 
iff has  asBigned  his  interest  in  the  estate,  as  security  for  a  debt,  the  court  may 
direct  the  person  holding  it  as  security  to  be  brought  in  as  a  defendant  (Hood  v. 
Hood,  19  Hun,  300).    See  ante,  p.  101. 

'  Co.  Civ.  Proc.  §  3686. 
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the  acts  or  omissions  of  the  executor  or  administrator,  or  other 
grounds  upon  which  the  prayer  for  revocation  of  his  letters  is 
based.  These  will  vary,  according  to  the  clause  of  the  statute 
nnder  which  the  applicant  proceeds.  "Where  an  executor's  removal 
.is  asked  for  on  the  ground  that  his  circumstances  are  so  precarious 
as  not  to  afford  adequate  security  for  the  due  administration  of  the 
estate,  the  petition  should  set  forth  particulars  as  to  the  situation 
and  valuation  of  the  estate,  and  the  pecuniary  circumstances  of 
the  executor,  so  as  to  make  sl  prima  J'aoie  case  oidonht  whether 
the  estate  is  safe  in  his  hands ;  an  allegation  following  the  words 
of  the  statute,  and  verified  upon  information  and  belief  merely,  is 
insufficient.'' 

Grounds  of  petition  against  executor  or  administrator.] — 
Such  an  application  is  allowed  by  the  present  code,  against  either 
an  executor  or  an  administrator,  for  either  of  the  following  causes  : 

1.  "Where  the  executor  or  administrator  was,  when  letters  were 
issued  to  him,  or  has  since  become,  incompetent,  or  disqualified  by 
law  to  act  as  such ;  and  the  grounds  of  the  objection  did  not  exist, 
or  the  objection  was  not  taken  by  the  petitioner,  or  a  person  whom 
he  represents,  upon  the  hearing  of  the  application  for  letters.'^ 

The  facts  constituting  incompetency — or  disqualification,  which 
appears  to  amount  to  the  same  thing — to  administer  have  been  de- 
tailed and  discussed  under  previous  topics,  and  it  will  be  unneces- 
sary to  renew  their  consideration  here.  The  foregoing  rule  en- 
larges the  previous  statute  by  permitting  revocation  for  a  ground 
existing  before  appointment,  but  not  then  made  a  basis  of  objec- 
tion, instead  of  confining  it  to  supervening  causes.  Bj  the  origi- 
nal,* it  was  provided  that,  in  case  a  woman  married  after  being  ap- 
pointed administratrix,  etc.,  the  surrogate,  on  the  application  of 
any  person  interested,  might  revoke  such  appointment.  It  seems 
that  even  under  that  act,  the  marriage  of  an  administratrix  subse- 
quent to  her  appointment  was  not  ground  for  removing  her,  if 
her  husband  filed  his  consent  to  her  continuance  in  office,  and 
united  with  her  and  the  sureties  in  a  new  bond.* 


'  Colegrove  v.  Horton,  11  Paige,  361. 

^  Co.  Civ.  Proc.  §  3685,  subd.  1.  •'  L.  1837,  c.  460,  §  34. 

*  Newhouse  v.  Gale,  1  Redf.  317.     But  see,  now,  L.  1867,  c.  783,  §  3;  p.  399, 
ante,  as  to  the  power  of  a  married  woman  to  be  administratrix,  etc. 
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2.  "Where,  by  reason  of  his  having  wasted  or  improperly  ap- 
plied the  money  or  other  assets  in  his  hands,  or  invested  money  in 
securities  unauthorized  by  law,  or  otherwise  improvidently  man- 
aged or  injured  the  property  committed  to  his  charge;  or  by 
reason  of  other  misconduct  in  the  execution  of  his  oflSce,  or  dis- 
honesty, drunkenness,  improvidence,  or  want  of  understanding ; 
he  is  unfit  for  the  due  execution  of  his  office.'' 

Although  dishonesty  is  a  ground  of  objection  to  appointment 
only  in  the  case  of  an  executor,'  it  is  made,  by  this  subdivision,  a 
reason  for  removal  of  an  administrator  also.  There  can  be  no 
doubt  that  the  rule,  in  respect  to  grounds  of  objection  to  the  ap- 
pointment, should  be  the  same  as  in  respect  to  causes  for  revoking 
the  letters  of  the  representative  of  a  decedent.  This  subdivision 
practically  supersedes  a  decision  whereby  a  gross  breach  of  duty 
was  held  not  a  cause  for  removing  an  executor.* 

3.  Where  he  has  willfully  refused,  or,  without  good  cause, 
neglected,  to  obey  any  lawful  direction  of  the  surrogate  contained 
in  a  decree  or  order ;  or  any  provision  of  law  relating  to  the  dis- 
charge of  his  duty.^ 

4.  Where  the  grant  of  his  letters  was  obtained  by  a  false  sug- 
gestion of  a  material  fact.^ 

Independently  of  statute,  the  surrogate  has  been  held  to  have 
power  to  revoke  letters  of  administration,  obtained  upon  a  false 
suggestion  of  a  matter  of  fact,  and  without  due  notice  to  the 
party  rightfully  entitled  to  administration.^  The  false  suggestions 
need  not  be  fraudulent,  i.  e.,  known  to  have  been  false,  when  made. 
It  is  enough  that  they  were  false,  even  though  they  were  made  by 
mistake.' 


•  Co.  Civ.  Proc.  §  2685,  subd.  2.  »  L.  1873,  c.  79. 

'  EmersoH  v.  Bowers,  14  N.  Y.  449.  And  see  Wood  v.  Brown,  34  Id.  337; 
Coggshall  V.  Green,  9  Hun,  471. 

*  Co.  Civ.  Proc.  §  2585,  subd.  3.  '  Id.  subd.  4. 

«  Proctor  V.  Wanmaker,  1  Barb.  Ch.  302;  Kerr  v.  Kerr,  41 IST.  Y.  272.  And 
see  ante,  p.  59,  as  to  the  power  of  the  court  to  open  a  default  and  rehear  a  mat- 
ter already  passed  upon.  In  Proctor  v.  Wanmaker,  the  false  representation  con- 
sisted in  a  false  affidavit  of  service  of  the  citation— which  affidavit  was  not 
made  by  the  person  to  whom  the  letters  were  issued— and  it  was  held  that  the 
surrogate  had  power  to  revoke,  although  the  statute  then  specified,  as  a  ground 
of  revocation,  only  the  false  representations  made  by  the  person  to  whom  the 
letters  were  granted. 

'  Perley  v.  Sands,  3  Edw.  325;  Kerr  v.  Kerr,  41  N.  Y.  272.    See  Oram  v. 


REVOCATION  OF  AUTHORITY  OF  EXECUTORS,   <feo.  365 

Grounds  of  Petition  against  Executor. 

Grounds  of  petition  against  executor.] — Sucli  an  application  is 
allowed  against  an  executor,  for  either  of  the  following  causes : 

1.  "Where  his  circumstances  are  such  that  they  do  not  afEord 
security  to  the  creditors  or  persons  interested,  for  the  due  admin- 
istration of  the  estate.-^  The  former  statute  is :  "  where  his  cir- 
cumstances are  so  precarious  as  not  to  afford  adequate  security  for 
the  due  administration  of  the  estate."  What  circumstances  will 
'be  so  considered,  must,  of  course,  depend  upon  the  facts  of  each 
case  as  it  arises.  The  surrogate  must  decide  each  case  on  its  own 
features  and  circumstances.*  The  main  point  in  every  case  is, 
whether  there  is  a  reasonable  doubt  that  the  trust  fund  is  safe  in 
the  executor's  hands,  to  be  administered  as  directed.'  It  does  not 
necessarily  follow  that  the  fund  is  not  safe  from  the  fact  that  the 
executor  does  not  own  property  to  the  full  value  of  the  estate ;  * 
but  where  the  executor's  only  property  consisted  of  an  unliquidated 
demand,  and  he  was  about  to  remove  from  the  State,  and  the  trust 
created  by  the  will  was  to  continue  for  many  years,  it  was  held  a 
proper  case  in  which  to  require  him  to  give  security.' 

2.  Where  he  has  removed  or  is  about  to  remove  from  the 
State,  and  the  case  is  not  one  where  a  non-resident  executor  would 
be  entitled  to  letters  without  giving  a  boiid.^ 

3.  Where,  by  the  terms  of  the  wiU,  his  office  was  to  cease 
upon  a  contingency,  which  has  happened.' 

It  is  not  material  to  inquire  whether  the  testator  was  aware  of 
the  want  of  responsibihty  at  the  time  of  making  the  will.' 


Oram,  3  Redf .  300.  In  the  latter  case,  letters  had  been  granted  to  one  claiming 
to  be  the  widow  of  the  intestate,  and  who  had  in  fact  been  married  to  him  be- 
fore his  death,  in  good  faith  supposing  that  he  had  been  divorced  from  his  first 
wife.  The  surrogate,  however,  having  decided  that  the  divorce  which  had  been 
obtained  in  Indiana  was  void  for  want  of  jurisdiction,  revoked  the  letters,  and 
granted  administration  to  the  first  wife. 

'  Co.  Civ.  Proc.  §  2685,  subd.  5. 

»  See  Shields  v.  Shields,  60  Barb.  56;  ante,  p.  371. 

'  Cotterell  v.  Brock,  1  Bradf .  148. 

*  Mandeville  v.  Mandeville,  8  Paige,  475. 

'  Wood  V.  Wood,  4  Paige,  399.    And  see  Holmes  v.  Cock,  3  Barb.  Ch.  426. 

«  Co.  Civ.  Proc.  §  3685,  subd.  6.    And  see  Id.  §  2638;  p.  373,  ante. 

'  Co.  Civ.  Proc.  §  2685,  subd.  7. 

«  Wood  V.  Wood,  4  Paige,  299.  And  see  Freeman  v.  Kellogg,  4  Redf.  318, 
where  Surrogate  Calven  says  :  "  But  I  am  of  the  opinion  that  section  19,  above 
referred  to,  when  it  authorizes  the  surrogate  to  require  security  of  an  executor 
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Grounds  of  Petition  against  Temporary  Administrator  of  Absentee. 

—  against  temporary  administrator  of  absentee.'] — Such  an 
application  is  allowed  against  a  person  appointed  as  temporary  ad- 
ministrator upon  the  estate  of  an  absentee,  according  to  what  ap- 
pears to  be  a  correct  construction  of  the  code,  not  only  in  the 
cases  above  mentioned  as  applying  to  administrators,  but  also,  in 
addition  thereto,  "  where  it  is  shown  that  the  absentee  has  re- 
turned ;  or  that  he  is  living  and  capable  of  returning  and  resum- 
ing the  management  of  his  affairs ;  or  that  an  executor,  or  an  ad- 
ministrator in  chief,  has  been  appointed  upon  his  estate  ;  or  that 
a  committee  of  his  property  has  been  appointed  by  a  competent 
court  of  the  State." '  This  is  a  new  provision  and  will  probably 
receive  a  liberal  construction  in  furtherance  of  its  beneficial  de- 
signs. Such  a  construction  may  be  necessary  in  case  the  applica- 
tion for  revocation  of  letters  is  made  by  a  person  interested  in  the 
estate  of  an  absentee  who  "  has  returned,"  or  "  is  living,"  e.  g.,  by 
the  absentee  himself,  inasmuch  as  the  opening  clause  of  the  section 
mentions  only  a  person  interested  in  the  estate  of  a  decedent. 
The  proceedings  for  the  appointment  of  a  committee  of  the  ab- 
sentee where  he  is  lunatic,  are  regulated  by  the  code.^ 

Entertaining  or  dismissing  petition  j  citation.] — The  code 
does  not  provide,  as  it  does  in  most  cases,  that  a  citation  shall  issue 


when  it  shall  appear  that  his  circumstances  are  so  precarious,  etc.,  is  not  affected 
by  the  fact  that  the  decedent  knew  of  their  pecuniary  condition  when  he  ap- 
pointed them.  I  approve  and  follow  the  rule  laid  down  by  Chancellor  Wal- 
worth, in  Wood  V.  Wood,  4  Paige,  299,  303  :  '  It  is  not  material  to  inquire 
whether  the  testator  was  aware  of  the  want  of  responsibility  in  the  executor,  at 
the  time  of  making  the  will.  For  if  the  testator  has  been  so  improvident  as  to 
commit  the  administration  of  his  estate  to  one  whose  circumstances  are  such  as 
not  to  afford  adequate  security  for  the  faithful  discharge  of  his  trust,  the  court 
must  interfere  for  the  protection  of  the  estate  against  the  effects  of  such  im- 
providence.' In  Holmes  v.  Cock,  3  Barb.  Ch.  426,  it  was  held  that  the  statute  in 
question  was  applicable  to  a  case  of  an  executor  who  had  not  suflBcient  prop- 
erty, exclusive  of  the  contingent  interest  of  his  wife  in  the  proceeds  of  the  real 
estate  of  the  testator,  to  pay  his  debts.  At  page  438,  the  learned  chancellor,  in 
speaking  of  an  executor  authorized  by  the  will  to  sell  real  estate,  says :  '  He 
may  then  sell  the  farm  without  notice  to  any  one,  and,  being  insolvent,  there  is 
no  certainty  that  the  proceeds  will  be  safe  in  his  hands.'  "These  authorities  do 
not  seem  to  me  to  be  overcome  by  the  case  of  Shields  v.  Shields  (60  Barb.  56). 
For,  in  the  latter  case,  there  is  an  obvious  misinterpretation  of  the  expression 
used  in  the  19th  section,  '  or  that  his  circumstances  are  so  precarious  as  not  to 
afford  adequate  security,'  etc.,  by  ascribing  to  'circumstances'  the  personal 
traits  of  the  executor  rather  than  his  pecuniary  responsibility." 

■  Co.  Civ.  Proc.  §  2685,  subd.  8.  '  See  Co.  Civ.  Proc.  §  3320,  et  seq. 
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upon  the  presentation  of  the  petition,  but  requires,  in  the  first  in- 
stance, proof  by  affidavit  or  oral  testimony,  satisfactory  to  the  sur- 
rogate, of  the  truth  of  the  allegations  contained  in  the  petition. 
If  the  surrogate  is  satisfied,  he  must  issue  a  citation  according  to 
the  prayer  of  the  petition ;  except  that,  where  .the  petitioner's  case 
is  based  on  the  alleged  precarious  circumstances  of  the  executor, 
and  he  has  given  a  bond  to  obviate  that  objection,  before  the  issu- 
ing of  letters  to  him,  the  surrogate  may,  in  his  discretion,  enter- 
tain or  decline  to  entertain  the  application.* 

Proceedings  upon  the  hearing.'] — The  executor  should  file  a 
verified  answer  to  the  allegations  of  the  petition,  if  he  desires  to 
contest  the  application.  The  burden  of  proof  then  rests  upon  the 
petitioner.*  The  lines  of  evidence  have  been  indicated  in  preced- 
ing paragraphs- of  this  article.  The  validity  of  the  complainant's 
demand,  and  the  plea  of  limitations,  should  not  be  tried  upon  the 
application.* 

Dismissing  proceedings  notwithstanding  proof.'] — Upon  the 
return  of  the  citation,*  and,  of  course,  after  the  introduction  of  the 
evidence,  the  surrogate  may,  in  his  discretion,  although  an  objec- 
tion is  established  to  his  satisfaction,  dismiss  the  proceedings  upon 
such  terms,  as  to  costs,  as  justice  requires,  and  allow  the  letters  to 
remain  unrevoked,  in  either  of  the  following  cases : 

1.  Where  the  executor  or  administrator  has  disobeyed  a  direc- 
tion of  the  law  or  of  the  surrogat,e,  as  to  the  discharge  of  his  du- 
ties ;  if  he  obeys  it  and  makes  suitable  amends  to  the  injured  per- 
sons. 

2.  "Where  the  executor's  or  administrator's  letters  were  ob- 
tained by  a  false  suggestion  of  fact ;  if  they  ought  to  have  issued 
notwithstanding. 

3.  Where  the  proceedings  are  against  an  executor,  and  his  cir- 
cumstances afford  inadequate  security;  if,  within  a  reasonable 
time,  not  exceeding  five  days,  he  gives  a  bond  such  as  he  would 
have  been  required  to  give  to  procure  letters,  in  ease  a  like  objec- 
tion, made  before  they  were  issued,  had  been  sustained.^     Such  a 


'  Co.  Civ.  Proc.  §  2686.    See  People  v.  Hartman,  2  Sweeny,  576;  Stevens  v. 
Stevens,  3  Eedf.  513. 

«  Cotterell  v.  Brock,  1  Bradf .  148.  =  Id. 

"  See  Co.  Civ.  Proc.  §  2514,  subd.  10.  =  Co.  Civ.  Proc.  §  2687. 
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Decree,  where  Proceedings  not  Dismissed. 

tond  must  be  the  same  as  would  be  exacted  of  an  administrator 
upon  the  estate  of  an  intestate,  that  is,  not  less  than  twice  the 
value  of  the  personal  estate ;  ^  subject,  however,  to  the  qualifica- 
tion that,  in  fixing  the  penalty  thereof,  the  surrogate  must  take 
into  consideration  the  value  of  the  real  property  which  may  come 
to  the  hands  of  the  executor  by  virtue  of  any  provision  contained 
in  the  will.'  In  such  a  case,  as  in  all  others  where  the  surrogate 
or  the  statute  requires  a  bond  of  an  executor,  the  surrogate  may 
direct  securities  to  be  deposited  with  him  to  reduce  the  penalty  of 
the  bond.'  The  sureties,  in  a  bond  given  by  an  executor  under 
the  foregoing  provision,  cannot  limit  their  liability  to  deficiencies 
or  defalcations  of  the  executor,  occurring  after  the  giving  of  the 
bond.* 

Decree^  where  proceedings  not  dismissed.'] — Where  the  objec- 
tions of  the  creditor,  or  person  interested,  or  any  of  them,  are  es- 
tablished to  the  surrogate's  satisfaction,  and  he  does  not  dismiss 
the  proceedings  as  above  mentioned,  he  must  make  a  decree  revok- 
ing the  letters  issued  to  the  person  complained  of.'  The  code 
makes  no  express  provision  for  the  surrogate's  action,  where  the 
petitioner's  prayer  is  to  be  denied  upon  the  merits ;  but,  doubtless, 
in  such  a  case,  a  decree  will  be  rendered  to  that  effect.  The 
costs  of  the  application,  if  granted,  should,  as  a  general  rule,  be 
charged  on  the  fund  ;^  but,  if  denied,  ought  to  be  paid  by  the  pe- 
titioner personally.' 


'  See  Co.  Civ.  Proc.  §  3667;  also  Chapter  XV,  post. 

'  Co.  Civ.  Proc.  §  2645.  3  q^.  Civ.  Proc.  §  3595. 

*  So  held,  under  the  Kevised  Statutes,  in  Scofleld  v.  Churchill,  73  N.  T.  565. 
It  has  been  held  that,  where  the  executor  is  empowered  to  sell  the  real  property, 
the  security  required  of  him  should  be  for  double  the  amount  of  the  proceeds 
which  may  come  to  his  hands  for  the  benefit  of  others,  unless  they  are  very 
large,  in  which  case  security  to  a  limited  amount  beyond  the  fund  should  be 
deemed  sufficient  (Holmes  v.  Cock,  2  Barb.  Ch.  426).  So,  where  a  clear  vested 
interest  in  a  part  or  all  of  the  fund  is  shown  to  exist  in  the  trustee,  security  will 
be  required  only  for  the  residue  (Cotterell  v.  Brock,  1  Bradf.  148). 

'  Co.  Civ.  Proc.  §  3687.  «  Holmes  v.  Cook,  3  Barb.  Ch.  436. 

'  Shook  V.  Shook,  19  Barb.  653. 
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Revocation  upon  Resignation. 


SECTION    SECOND. 
EETOCATION   VFON   EESIGNATION. 

The  statute  has  changed  the  common  law  rule  forbidding  the 
resignation  of  an  executor  or  administrator  who  has  once  assumed 
the  duties  of  the  office,  and  now  he  has  the  right,  upon  reasonable 
cause  shown,  to  resign  his  trust,  and  the  surrogate  is  empowered  to 
accept  it,  and  to  discharge  him  from  the  further  execution  thereof  .^ 
It  is  provided  that  "an  executor  or  administrator  may,  at  any  time, 
present  to  the  surrogate's  court  a  written  petition,  duly  verified, 
praying  that  his  account  may  be  judicially  settled ;  that  a  decree 
may  thereupon  be  made,  -revoking  his  letters,  and  discharging  him 
accordingly."  ^  It  does  not  f  oUow  that  the  surrogate  is  bound  to 
entertain  the  petition.  On  the  contrary,  he  may,  in  his  discretion, 
entertain  or  decline  to  entertain  the  application.^ 

The  petition  and  order.] — If  the  surrogate  decides  to  entertain 
the  application,  "  the  proceedings  must  be,  in  all  respects,  the  same 
as  upon  a  petition  for  a  judicial  settlement  of  the  petitioner's  ac- 
count ;  except  that,  upon  the  hearing,  the  surrogate  must  first  de- 
termine whether  sufficient  reasons  exist  for  granting  the  prayer  of 
the  petition.  If  he  determines  that  they  exist,  he  must  make  an 
order  accordingly,  and  allowing  the  petitioner  to  account,  for  the 
purpose  of  being  discharged."''  The  petition  should,  therefore, 
set  forth  "  the  facts  upon  which  the  application  is  founded,"  that 
is,  some  reason  for  the  desire  of  the  executor  or  administrator  to 
be  relieved,  though,  generally,  we  should  think  that  a  statement 


'  For  the  former  rule  aa  to  administrators,  see  Flinn  v.  Chase,  4  Den.  85. 

*  Co.  Civ.  Proc.  §§  3689,  2690.  These  sections  of  the  code  seem  to  supersede, 
so  far  as  executors  and  administrators  are  concerned,  the  provision  of  an  act  of 
1879,  that  upon  application  of  any  executor,  administrator,  etc.,  to  whom  letters 
shaU  have  been  granted  by  the  surrogate  of  any  of  the  counties  of  the  State,  ex- 
cept the  county  of  New  York,  and  on  such  notice  to  the  persons  interested  in 
the  estate  as  he  shall  direct,  the  surrogate  may,  by  his  order,  revoke  such  letters 
and  discharge  such  executor, etc.,  from  his  trust  upon  such  terms  and  conditions 
as,  in  his  judgment,  may  be  proper  for  the  security  of  the  estate,  and  thereupon 
issue  letters  to  another;  but  such  surrogate  shall  require  such  executor,  etc., 
so  to  be  appointed,  to  give  security  for  the  faithful  performance  of  such  trust 
(L.  1879,  c.  406);  although  the  act  has  not  been  expressly  repealed. 

3  Co.  Civ.  Proc.  §  2689,  last  sentence.  "  Co.  Civ.  Proc.  §2690. 

34 
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Decree  of  Revocation. 

of  such  causes  as  ill  health,  contemplated  absence  from  the  State, 
want  of  harmony  between  co-executors  or  administrators,  or  be- 
tween the  representative  and  the  beneficiaries,  and  the  like,  would 
be  held  to  be  sufficient.  In  all  other  respects,  the  petition  "  must 
conform  to  a  petition,  praying  for  a. judicial  settlement  of  the  ac- 
count of  an  executor  or  administrator."^  It  should  recite  the 
names  of  the  same  persons,  who  are  required  to  be  cited  upon  an 
ordinary  settlement  of  an  executor  or  administrator's  account. 
Citation  should  be  served  upon  such  persons  in  the  same  manner 
as  in  an  ordinary  accounting. 

Decree  of  revocation.^ — The  petitioning  executor  or  adminis- 
trator, having  fully  accounted  and  paid  over  all  money  which  is 
found  to  be  due  from  him  to  the  estate,  and  deKvered  over  all 
books,  papers,  and  other  property  of  the  estate  in  his  hands,  either 
into  the  surrogate's  court,  or  in  such  manner  as  the  surrogate  di- 
rects, is  entitled  to  a  decree,  revoking  his  letters  and  discharging 
him  accordingly.^ 


ARTICLE  FOURTH. 

EEVOCATION    OF   AUTHORITY   OF   TESTAMENTARY   TRUSTEES. 

In  speaking,  in  a  former  chapter,'  of  the  issue  of  letters  testa- 
mentary to  executors,  who  are  also,  by  the  terms  of  the  will, 

'  Co.  Civ.  Proc.  §  3689. 

'  Co.  Civ.  Proc.  §  2690.    See  Matter  of  Bernstein,  3  Eedf.  20. 

2  See  ante,  p.  377.  See,  also,  Green  v.  Green,  4  Bedf.  357.  In  that  case,  A., 
B.  and  C.  were  appointed  executors  of  a  will,  and  A.  and  B.  were  also  appointed 
therein  trustees  of  a  fund,  to  pay  the  interest  thereof  to  D.  for  life,  with  power 
to  make  advances  to  him  out  of  the  principal.  A.  alone  qualified  as  executor. 
D.  objected  to  A.'s  acting  as  trustee,  and  the  fund  was,  at  D.'s  request,  held  and 
managed  by  B.,  who  paid  D.  the  interest  and  part  of  the  principal.  Upon  B.'s 
death,  A.  advanced,  out  of  his  own  funds,  money  for  the  support  of  D.  Upon 
a  motion  to  compel  A.  to  pay  the  interest  of  the  fund  to  D.,  and  to  account,  it 
was  held  that  A.,  by  accepting  the  office  of  executor,  had aot,  under  the  circum- 
stances of  this  case,  assumed  the  duties  of  trustee;  and  having  never  received 
or  intermeddled  with  the  trust  fund,  he  was  not  liable  therefor  to  the  beneficiary; 
that  the  payment  by  A.,  out  of  his  own  pocket,  of  money  to  D.,  for  his  support,' 
was  immaterial;  also,  that  the  presumption  of  an  acceptance  of  a  trust,  arising 
from  the  acceptance  of  the  office  of  executor,  may  be  overcome  by  proof  that 
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trustees  of  the  estate  or  any  part  of  it,  for  a  particular  purpose, 
we  pointed  out  the  distinction  between  the  functions  of  the  two 
offices  of  executorship  and  trusteeship,  and  stated,  incidentally, 
that  where  the  offices  are  intended  by  the  testator  to  be  essentially 
distinct,  whether  held  by  the  same  person,  or  by  different  persons, 
the  surrogate's  court  has  no  authority  to  issue  letters  of  trusteeship 
separately  from  letters  testamentary,  except  that  in  the  case  of  the 
death,  resignation  or  removal  of  a  testamentary  trustee,  the  court 
has  power  to  appoint  "  a  successor  "  to  such  trustee.  Where  a 
trustee,  named  in  a  will,  refuses  or  neglects  to  accept  the  trust, 
and  quahfy  as  trustee,  for  a  period  of  twenty  years,  he  must  be 
deemed  to  have  renounced  the  trust,  and  a  vacancy  is  thereby  cre- 
ated which  may  be  filled  by  the  court.^ 

It  is  convenient  to  speak  in  this  place  of  the  rules  regulating 
the  removal  of  testamentary  trustees  and  of  the  appoiutment  of 
their  successors.  It  should  be  observed  in  the  first  place,  however, 
that  the  jurisdiction  of  the  surrogate's  court  in  regard  to  testa- 
mentary trustees  is  limited  to  the  cases  of  "  trusts  created  by  the 
will  of  a  resident  of  the  State,  or  relating  to  real  property  situ- 
ated within  the  State,"  and  this  without  regard  either  to  the  resi- 
dence .of  the  trustee  or  the  date  of  the  will.^  The  surrogate's 
court  now  has  power  to  accept  the  resignation  of  a  testamentary 
trustee,  and,  in  a  proper  case,  to  require  him  to  give  security  in 
the  same  cases  as  an  executor  may  be  required  to  do  ;  also  to  re- 
move him  from  office  upon  substantially  the  same  grounds  as  will 
warrant  the  removal  of  an  executqr ;  and  in  case  of  his  resigna- 
tion, removal,  death  or  lunacy,  to  appoint  a  successor.  It  is  ex- 
pressly provided,'  however,  that  where  the  same  person  is  a  testa- 
mentary trustee,  and  also  the  executor  of  the  will,  or  an  adminis- 


the  trust  was  declined,  and  that  one  may  disclaim  a  trust  as  effectually  by  words 
or  acta  without  deed,  as  by  deed. 

'  Matter  of  Robinson,  37  N.  Y.  361 ;  which  was  the  case  of  an  appointment 
by  the  supreme  court.  And  see  Ross  v.  Roberts,  2  Hun,  90;  afli'd,  63  N.  Y. 
653;  Dunning  v.  Ocean  Nat.  Bank,  6  Lans.  396;  affi'd,  61  N.  Y.  497. 

'  Co.  Civ.  Proc.  §  3830.  The  general  duties  and  powers  of  testamentary 
trustees  will  be  considered  in  the  chapter  upon  the  Administration  of  the  Estate 
and  the  Performance  of  the  Will :  and  their  right  and  liability  to  account  for 
their  proceedings  in  the  surrogate's  court  will  be  considered  in  the  chapter  on 
Accounting. 

*  Co.  Civ.  Proc.  §  3819. 
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trator  upon  the  same  estate,  proceedings  taken  by  or  against  Mm, 
for  his  resignation,  or  removal,  or  to  require  him  to  give  security, 
do  not  affect  him  as  executor  or  administrator,  or  the  creditors  of, 
or  persons  interested  in,  the  general  estate,  except  in  one  of  the 
following  cases : 

"  1.  Where  he  presents  a  petition,  praying  for  the  revocation 
of  his  letters,  he  may  also,  in- the  same  petition,  set  forth  the  facts, 
upon  showing  which  he  would  be  allowed  to  resign  as  testamen- 
tary trustee ;  and  may  thereupon  pray  for  a  decree  allowing  him 
so  to  resign,  and  for  a  citation  accordingly. 

"  2.  "Where  a  person  presents  a  petition,  praying  for  the  revo- 
cation of  letters  issued  to  an  executor  or  administrator ;  and  any 
of  the  facts  set  forth  in  the  petition  are  made,  by  the  provisions 
of  this  title,  sufficient  to  entitle  the  same  person  to  present  a  peti- 
tion, praying  for  the  removal  of  a  testamentary  trustee ;  the  peti- 
tioner may  pray  for  a  decree,  removing  the  person  complained  of 
in  both  capacities,  and  for  a  citation  accordingly." 

In  either  case,  proceedings  for  the  resignation  or  removal  of 
the  testamentary  trustee,  and  for  the  judicial  settlement  of  his  ac- 
count, may  be  taken  in  connection  with,  or  separately  from,  the 
like  proceedings  upo^  the  petition  for  the  revocation  of  the  letters, 
as  the  surrogate  directs. 

designation  of  trustee. '\ — A  testamentary  trustee  may  at  any 
time  apply  to  the  surrogate's  court  for  leave  to  resign  his  trust. 
The  application  must  be  by  the  verified  petition  of  the  trustee. 
It  is  always  a  condition  of  the  acceptance  of  such  resignation  that 
his  accounts  be  first  judicially  settled  and  that  he  pay  over  all 
money  belonging  to  the  trust  and  deliver  all  books,  papers  and 
other  property  of  the  trust  in  his  hands,  either  into  the  surrogate's 
court,  or  as  the  surrogate  directs.  Upon  such  petition,  an  order 
to  show  cause  may  be  granted,  directed  to  aU  persons  who  are  en- 
titled, absolutely  or  contingently,  by  the  terms  of  the  will  or  by 
operation  of  law,  to  share  in  the  fund  or  estate,  or  the  proceeds  of 
any  property  held  by  the  trustee.^  The  petition  must  set  forth 
the  facts  upon  which  the  application  is  founded,  conforming  to 
the  petition  of  an  executor  for  a  judicial  settlement  of  his  ac- 


Co.  Civ.  Proc.  §  3814. 
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counts,  and  should  state  some  reasons,  such  as  ill  health,  contem- 
plated absence  from  the  State,  disagreement  with  co-trustee,  dis- 
satisfaction of  the  cestui  que  trust,  or  the  like.  The  surrogate 
has  a  discretion  to  entertain  or  to  decline  to  entertain  the  petition.^ 
If  he  determines  that  sufficient  reasons  exist  therefor,  he  may  al- 
low the  trustee  to  account ;  and  having  accounted,  and  paid,  and 
delivered  over  the  fund,  and  the  books  and  papers  of  the  trust,  a 
decree  will  be  granted  accepting  the  resignation,  and  discharging 
him  accordingly.'  Unhke  a  person  named  as  executor,  a  testamen- 
tary trustee  having  renounced,  and  letters  having  issued  to  others, 
cannot,  on  his  subsequent  retraction,  be  restored  as  trustee.^ 

Requiring  trustee  to  give  security.'] — As  in  the  case  of  execu- 
tors, testamentary  trustees  may  be  required  to  furnish  a  bond  for 
the  faithful  performance  of  their  duties.  In  general,  where  the 
executor,  as  such,  is  also  trustee,  his  bond  as  executor  is  security 
for  the  faithful  performance  of  his  duty  as  trustee ;  but  where  the 
will  contemplates  that  the  two  offices,  though  held  by  the  same 
person,  are  to  be  distinct  and  separate,  then,  it  is  said,  the  execu- 
tor's bond  is  not  security  for  the  trustee.*  In  such  a  case,  or  where 
the  trustee  is  a  person  other  than  the  executor,  any  person,  bene- 
ficially interested  in  the  execution  of  the  trust,  may  present  to 
the  surrogate's  court  a  verified  petition  "  setting  forth,  either  upon 
his  knowledge,  or  upon  his  information  and  belief,  any  fact,  re- 
specting a  testamentary  trustee,  the  existence  of  which,  if  it  was 
interposed  as  an  objection  to  granting  letters  testamentary  to  a 
person  named  as  executor  in  a  wiU,  would  make  it  necessary  for 


'  For  the  old  rule  as  to  inability  of  a  trustee  to  resign  after  having  under- 
taken the  trust,  see  Cruger  v.  Halliday,  11  Paige,  314;  rev'g  3  Edw.  565;  Wood 
V.  Wood,  5  Paige,  596;  Craig  v.  Craig,  3  Barb,  Oh.  76;  Ee  Wadsworth,  3  Id. 
381;  Matter  of  Eobinson,  37  N.  T.  361;  Matter  of  Bernstein,  8  Eedf.  30.  In 
Matter  of  Foster,  7  Hun,  139,  the  trustee  was  relieved  from  his  trust,  upon  his 
own  petition,  by  an  order  of  the  supreme  court ;  but  the  order  was  opened,  on 
the  application  of  the  cestui  que  trust,  upon  allegations  of  improvident  and  im- 
proper investments,  in  respect  of  which  she  claimed  an  accounting,  and  a 
reference  was  ordered,  pending  which  the  trustee  died.  The  court  thereupon 
granted  an  order  bringing  in  the  representatives  of  the  trustee  as  parties  to  the 
proceeding,  which  order  was  sustained  by  the  general  term,  holding  that  the 
trustee's  proceeding  was  not  purely  a  personal  one,  but  such  as  directly  affected 
his  estate  in  the  hands  of  his  representatives. 

»  Co.  Civ.  Proc.  §  3814.  '  See  anU,  p.  366.  "  Bee  ante,  p.  378. 
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such  a  person  to  give  security,  in  order  to  entitle  himseK  to  let- 
ters." 1  The  petition  should  pray  for  a  decree,  directing  the  tes- 
tamentary trustee  to  give  security  for  the  performance  of  his 
trust ;  and  that  he  may  be  cited  to  show  cause  why  such  a  decree 
should  not  be  made.  Upon  the  presentation  of  the  petition,  a  ci- 
tation will  issue.  "  Upon  the  return  of  the  citation,  a  decree,  re- 
quiring the  testamentary  trustee  to  give  such  security,  may  be 
made,  in  a  case  where  a  person  so  named  as  executor  can  entitle 
himself  to  letters  testamentary,  only  by  giving  a  bond ;  but  not 
otherwise."  ^  The  security  to  be  given  must  be  a  bond  to  the 
same  effect,  and  in  the  same  form,  as  an  executor's  bond.  All  the 
provisions  of  the  code,  applicable  to  the  bond  of  an  executor,  or 
to  the  rights,  duties,  and  liabilities  of  the  parties  thereto,  includ- 
ing the  release  of  the  sureties,  and  the  giving  of  a  new  bond, 
apply  to  the  bond  so  given,  and  to  the  parties  thereto.' 

Removal  of  trustees.'] — The  surrogate's  court  has  jurisdiction, 
likewise,  to  remove  a  testamentary  trustee,  upon  the  petition  of 
any  person  beneficially  interested  in  the  execution  of  the  trust,  in 
the  following  cases  :  * 

"  1.  "Where,  if  he  was  named  in  a  will  as  executor,  letters  tes- 
tamentary would  not  be  issued  to  him,  by  reason  of  his  personal 
disqualification  or  incompetency." 

"  2.  Where,  by  reason  of  his  having  wasted  or  improperly  ap- 
plied the  money  or  other  property  in  his  charge,  or  invested  money 
in  securities  unauthorized  by  law,  or  otherwise  improvidently 
managed  or  injured  the  property  committed  to  his  charge,  or  by 
reason  of  other  misconduct  in  the  execution  of  his  trust,  or  dis- 
honesty, drunkenness,  improvidence,  or  want  of  understanding, 
he  is  unfit  for  the  due  execution  of  his  trust." 


'  Co.  Civ.  Proc.  §  2815.  2  Id. 

'  Co.  Civ.  Proc.  §  2816.     See  Chapter  XV,  p)a. 

*  Co.  Civ.  Proc.  §  3817.  See  Matter  of  Morgan,  66  N.  Y.  618;  affi'g  63  Barb. 
631;  Bronson  v.  Bronson,  48  Ho-s^.  Pr.  481;  Matter  of  Wadsworth,  3  Barb.  Ch. 
381.  The  foregoing  section  revises  a  provision  of  L.  1871,  c.  482,  prior  to  the 
passage  of  which,  surrogates,  generally,  had  no  power  to  remove  a  testamentary- 
trustee  (Hetzell  V.  Barber,  6  Hun,  535).  That  act,  however,  conferred  such 
power,  even  where  the  title  to  real  estate  vests  in  the  trustee  by  the  terms  of  the 
win  (Clapp  V.  Brown,  4  Redf.  300). 
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"  3.  "Where  he  has  failed  to  give  a  bond,  as  required  by  a  de- 
cree, made  as  prescribed  in  the  last  two  sections ;  ^  or  has  willfully 
refused,  or  without  good  cause  neglected,  to  obey,  a  direction  of 
the  surrogate,  contained  in  any  other  decree,  or  in  an  order,  made 
as  prescribed  in  this  title ;  or  any  provision  of  law,  relating  to  the 
discharge  of  his  duty." 

The  authority  thus  conferred  upon  surrogates'  courts,  in  respect 
to  the  removal  of  a  testamentary  trustee,  is  not  so  broad  as  that 
possessed  by  the  supreme  court,  which  may  make  a  removal  where 
"  for  any  cause "  the  incumbent  "  shall  be  deemed  an  unsuitable 
person  to  execute  the  trust."  * 

Appointment  of  successor.] — "Qj  the  Revised  Statutes,  the  ap- 
pointment of  a  new  trustee,  in  the  place  of  the  one  dead,  resigned 
or  removed,  was  vested  in  the  court  of  chancery,'  and  is  now 
vested  in  the  courts  which  have  succeeded  to  the  jurisdiction  of 
that  court.  The  surrogate's  court  has  concurrent  jurisdiction,  with 
those  courts,  to  appoint  a  successor,  but  only  in  the  cases  men- 
tioned in  the  statute,  to  wit,  where  the  trust  is  created  by  a  will 
of  a  resident  of  the  State,  or  the  trust  relates  to  real  property  sit- 
uated within  the  State,*  and  where  a  sole  trustee  of  such  a  trust 
dies,  or  becomes  lunatic,  or  is  removed  by  the  surrogate,  or  by 
Mm  is  allowed  to  resign,  and  the  trust  has  not  been  fully  exe- 
cuted;  unless  such   appointment  would  contravene  the  express 


'  §§  2815,  3816. 

» 1  E.  S.  730,  §  70.  See  Quackenboss  v.  Southwick,  41  N.  Y.  117.  In  Blake 
T.  Sands,  3  Redf.  168,  a  trustee  named  in  a  will  petitioned  the  surrogate's  court 
to  be  included  in  a  decree  whicli  had  issued  directing  Ms  co-trustees  to  hold  and 
retain  the  estate,  subject  to  the  trust;  to  which  the  co-trustees  and  others,  bene- 
ficiaries under  the  will,  answered,  objecting  to  the  amendment  of  the  decree,  on 
the  ground  that  the  estate  had  been  well  managed  by  the  co-trustees,  whom  the 
beneficiaries  desired  to  retain  it;  that  the  petitioner  was  not  in  harmony  with 
the  co-trustees,  and  that  his  accession  would  cause  their  retirement;  that  he  was 
a  young  man  without  successful  business  experience,  or  ostensible  property,  and 
had  made  over  his  interest  in  the  estate  to  his  wife,  and  that  none  of  the  others 
interested  in  the  estate  desired  him  to  act  as  trustee;  whereupon  the  petitioner 
filed  a  reply  denying  the  lack  of  property  and  assignment  of  his  interest  alleged. 
It  was  held,  that  the  answer  was  equivalent  to  amotion  to  remove  the  petitioner 
from  his  trusteeship,  and  that  the  surrogate  had  no  power  to  remove  him,  such 
power  being  vested  solely  in  the  supreme  court. 

s  1  R.  8.  780,  §§  68,  71.     See  ante,  p.  279.  *  Co.  Civ.  Proc.  §  2820. 
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terms  of  the  will.^  In  the  case  of  the  removal  of  a  trustee,  or  his 
discharge,  upon  his  resignation,  the  surrogate's  decree,  of  removal 
or  discharge,  may  designate  the  successor.  But  if  the  decree  fails 
to  designate  the  successor,  or  the  person  designated  fails  to  qual- 
ify, then  the  court  must  appoint,  as  successor,  the  person  who 
would  be  entitled  to  letters  of  administration  with  the  will  an- 
nexed, and  such  person  must  qualify  in  the  same  manner  as  is  re- 
quired of  such  an  administrator.^  So  in  the  case  of  the  death  or 
lunacy  of  a  trustee,  the  successor  must  be  appointed  and  must 
qualify  as  prescribed  for  the  appointment  and  qualification  of  an 
administrator  with  the  will  annexed.' 


ARTICLE  FIFTH. 

EFFECT   OF   EEVOCATION   GENEEALLT. 

Cessation  of  powers.] — Upon  the  entry  of  a  decree  revoking 
letters  issued  by  a  surrogate's  court  to  an  executor  or  administra- 
tor, his  powers  cease.*  An  appeal  from  the  decree  does  not 
stay  its  execution.'  But  the  revocation  does  not  affect  the 
validity  of  any  act,  within  the  powers  conferred  by  law  upon 
the  executor  or  administrator,  done  by  him  before  the  service 
of  the  citation,  where  the  other  party  acted  in  good  faith ;  or 
done  after  the  service  of  the  citation,  and  before  entry  of 
the  decree,  where  his  powers,  with  respect  thereto,  were  not 
suspended  by  service  of  the  citation,  or  where  the  surrogate, 
in  a  case  prescribed  by  law,  permitted  him  to  do  the  same,, 
notwithstanding  the  pendency  of  the  special  proceeding  against 
him ;  and  he  is  not  liable  for  such  an  act  done  in  good  faith.® 
This  is  substantially  the  rule  at  common  law,  though  as  to  the  ef- 
fect of  a  revocation  of  letters  on  the  intermediate  acts  of  the 
former  representative,  a  distinction  is  made  between  grants  of  let- 


■  Co.  Civ.  Proc.  §  2818.  » Id.  »  See  anU,  p.  287. 

^  Co.  Civ.  Proc.  §  2603.    See  ante,  p.  260.  '  Co.  Civ.  Proc.  §  2583. 

•  Co.  Civ.  Proc.  §  3603.  This  provision  is  manifestly  framed  in  reference  to- 
a  decree  in  a  special  proceeding,  adverse  to  the  executor  or  administrator,  com- 
menced for  the  purpose  of  procuring  a  revocation,  and  in  which  a  citation  is- 
sued; yet  it  has  appeared,  in  the  present  chapter,  that  a  decree  of  revocation 
may  be  issued  under  many  different  circumstances.  But  the  provision  cited  ex- 
pressly applies  to  any  revocation  effected  hy  "a  decree  made  as  prescribed  in 
this  chapter"  (c.  18  of  the  Code). 
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ters  wliich  are  void  and  those  which  are  merely  voidable.  But 
whether  the  probate  or  letters  of  administration  be  void  or  voida- 
ble, if  the  grant  be  by  a  court  of  competent  jurisdiction,  a  bona 
fide  payment  to  the  executor  or  administrator,  of  a  debt  due  to 
the  estate,  will  be  a  legal  discharge  to  the  debtor.^  But  the  person 
to  whom  any  payment  of  money  or  delivery  of  property  is  made, 
whether  as  husband,  wife,  next  of  kin,  or  legatee  of  the  decedent, 
is  nevertheless  liable  to  respond  therefor,  to  the  proper  person,  upon 
the  revocation  of  the  letters,  whether  the  revocation  is  made  be- 
cause a  supposed  decedent  is  living,  or  because  a  will  is  discovered, 
after  administration  granted,  in  a  case  of  supposed  intestacy,  or 
which  revokes  a  prior  will  upon  which  the  letters  in  question  were 
granted.^ 

Accounting  on  revocation  of  letters.] — Upon  the  revocation  of 
the  letters,  the  surrogate's  court  may  compel  a  judicial  settlement 
of  the  accounts  of  the  executor,  administrator,  or  testamentary 
trustee,  as  the  case  may  be.'  In  its  discretion,  the  court  may,  by 
its  decree  of  revocation,  include  an  order  requiring  the  person, 
whose  letters  are  revoked,  to  account  for  all  money  and  other 
property  in  his  hands,  and  to  pay  and  deliver  the  same  into  the 
surrogate's  court,  or  to  his  successor  in  office,  or  to  such  other  per- 
son as  is  authorized  by  law  to  receive  the  same  ;  or  it  may  be  made 
without  prejudice  to  an  action  or  special  proceeding  for  that  pur- 
pose, then  pending  or  thereafter  to  be  brought.*  The  surrogate's 
court  has  the  same  jurisdiction,  upon  the  petition  of  the  successor, 
or  of  a  remaining  executor,  administrator  or  trustee,  to  compel  the 
person,  whose  letters  have  been  revoked,  to  account  for,  or  deliver 
over  money  or  other  property,  and  to  settle  his  account,  which  it 
would  have  upon  the  petition  of  a  creditor  or  person  interested  in 
the  estate,  if  the  term  of  office,  conferred  by  the  letters,  had  expired 
by  its  own  limitation.^ 

Appointment  and  powers  of  successor.'] — The  surrogate's 
court,  making  the  decree  of  revocation,  has,  except  in  a  case 
where  it  is  otherwise  specially  prescribed  by  law,  the  same  power 
to  appoint  a  successor  to  the  person  whose  powers  have  ceased  as 


'  Williams  on  Ex'rs,  6  Am.  ed.  659.  ''  Co.  Civ.  Proc.  §  2604. 

'  Co.  Civ.  Proc.  §§  2724,  2807.  "  Co.  Civ.  Proc.  g  2603. 

«  Co.  Civ.  Proc.  §  2605.     See  Dunford  v.  Weaver,  21  Hun,  349;   Casonl  v. 
Jerome,  58  N.  T.  815. 
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if  the  letters  had  not  been  issued.*  And  where  letters  of  all  the 
executors  or  aU  the ,  administrators,  to  whom  letters  have  been  is- 
sued, are  revoked  as  to  all  of  them,  the  surrogate  is  expressly  re- 
quired to  grant  letters  of  administration  to  one  or  more  persons,  as 
their  successors,  in  like  manner  as  if  the  former  letters  had  not 
been  issued.^  The  appointment  of  such  a  successor  to  an  executor 
is  considered  under  the  head  of  administration  with  the  will  an- 
nexed ;  that  of  a  successor  to  an  administrator,  under  the  head  of 
administration  de  honis  7ion  /  and  that  of  a  successor  to  a  testa-' 
mentary  trustee,  under  the  head  of  letters  testamentary.  But 
where  the  letters  of  one  of  two  or  more  executors  or  administrar 
tors  are  revoked,  a  successor  to  the  person  whose  letters  are  re- 
voked will  not  be  appointed,  except  where  such  an  appointment  is 
necessary,  in  order  to  comply  with  the  express  terms  of  a  will ;  but 
the  others  may  proceed  and  complete  the  administration  of  the  es 
tate,  pursuant  to  the  letters,  and  may  continue  an  action  or  special 
proceeding  brought  by  or  against  all.'  Where  a  successor  is  ap- 
pointed, he  may  complete  the  execution  of  the  trust  committed  to 
his  predecessor ;  he  may  continue,  in  his  own  name,  a  civil  action 
or  special  proceeding,  pending  in  favor  of  his  predecessor ;  and  he 
may  enforce  a  judgment,  order  or  decree,  in  favor  of  the  latter.^ 

Effect  on  powers  of  executor,  etc.,  as  trustee.] — "  "Where  an  ex- 
ecutor or  administrator  is  also  a  testamentary  trustee,  a  decree,  re- 
voking his  letters,  does  not  affect  his  power  or  authority  as  testa- 
mentary trustee,"  except  as  specially  provided  in  the  code  in 
relation  to  the  latter  officer.' 

Right  to  reappointment.'] — The  removal  of  an  administrator, 
for  failure  to  give  sureties,  does  not  disqualify  the  person  removed 
from  being  reappointed  ;  therefore  he  is  entitled  to  notice  of  an 
application  for  letters  made  by  one  having  a  right  inferior  to  his.' 


'  Co.  Civ.  Proc.  g  3605.  '  Co.  Civ.  Proc.  §  3693. 

»  Co.  Civ.  Proc.  §  3692.  •  Co.  Civ.  Proc.  §  2605. 

'  Co.  Civ.  Proc.  §  3688;  superseding  Matter  of  Crossman,  30  How.  Pr.  350, 
and  confirming  Matter  of  Bull,  45  Barb.  384;  s.  c.  31  How.  Pr.  69.  See  Co. 
Civ.  Proc.  §  3819,  for  the  cases  and  manner  in  which  a  representative  who  is 
also  a  testamentary  trustee  may  be  removed  in  both  capacities  by  one  decree. 

«  Barber  v.  Converse,  1  Redf.  330. 
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But  if  another  person  is  thereafter  duly  appointed,  his  px-eferenee 
is  lost.^ 

A  ction  on  official  hand.'] — The  code  provides  that,  where  let- 
ters have  been  revoked  by  a  decree  of  the  surrogate's  court,  the 
successor  may  maintain  an  action,  on  his  predecessor's  official  bond, 
to  recover  money  or  property  received  by  the  latter  and  not  duly 
.administered,  etc. ;  ^  also,  that  where  no  successor  to  an  executor  or 
administrator  is  appointed,  any  person,  aggrieved  by  the  acts  of  the 
displaced  officer,  may  apply  for  leave  to  sue  on  his  bond.'  But 
this  subject  will  be  more  fully  treated  in  the  next  chapter. 


'  Matter  of  "Williams,  18  Abb.  Pr.  350. 

'  Co.  Civ.  Proc.  §  2608.  «  Co.  Civ.  Proc.  §  2609. 
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ARTICLE  FIRST. 

OFFICIAL   BOND   OF   THE    8UBE0GATE. 

Surrogate  to  give  lond,  on  election.'] — Withiii  twenty  days  after 
lie  receives  notice  of  his  appointment  or  election,  the  surrogate  is 
required  to  execute,  to  the  people  of  this  State,  with  two  or  more 
sureties,  being  resident  freeholders,  a  joint  and  several  bond,  con- 
ditioned for  the  faithful  performance  of  his  duties,  and  for  the 
application  and  payment  of  all  moneys  and  effects  that  may  come 
into  his  hands  as  such  surrogate  in  the  execution  of  his  office.^  In 
New  York  county,  it  must  be  in  the  penal  sum  of  $50,000 ;  in 
Kings  county,  $25,000;  and  in  other  counties,  $10,000.^  The 
bond  must  be  properly  acknowledged  by  all  the  persons  who  exe- 
cute it,  and  the  sureties  must  justify,  in  the  aggregate,  in  double 
the  penalty.'  The  county  clerk  is  the  judge  of  the  sufficiency  of 
the  sureties,  and,  if  satisfied,  by  the  oath  of  the  sureties  or  other- 
wise, that  they  are  good  and  sufficient,  he  must  indorse  on  the 
bond  a  certificate  of  his  approval,  file  it  in  his  office,  there  to  re- 
main a  matter  of  record,  and  record  it  in  the  record  of  deeds.*  The 
record,  or  a  certified  copy  thereof,  is  evidence,  of  the  same  force 
and  effect  as  the  original  bond,  in  any  action  or  proceeding  against 
the  surrogate  or  his  sureties.'  In  like  manner,  a  person  appointed, 
in  any  county  except  ISTew  York  or  Kings,  to  act  as  surrogate,  dur- 


'  1  K.  S.  382,  §  87,  as  am'd  L.  1871,  c.  389.  «  Id.  •  Id. 

■>  Id.,  and  1  R.  S.  383,  §  88.  '^  1  R.  S.  883,  §  87,  as  am'd  L.  1871,  c.  239 
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ing  the  disability  of  that  oflScer  by  reason  of  sickness,  absence  or 
lunacy,  or  in  certain  cases  of  vacancy,  is  required,  before  entering 
upon  the  execution  of  the  duties  of  his  office,  to  give  an  official 
bond,  as  prescribed  by  law  with  respect  to  a  person  elected  to  the 
office  of  surrogate.*  If  the  surrogate  neglects  so  to  file  his  bond, 
the  county  clerk  is  required  immediately  to  give  notice  thereof  to 
the  governor ;  ^  and  if  he  executes  any  of  the  duties  or  functions 
of  his  office  before  executing  or  filing  the  bond,  he  forfeits  the 
office,  and  is  guilty  of  a  misdemeanor.' 

Bond  of  officer  acting  as  surrogate.'] — The  former  statute,*  re- 
quiring every  county  judge,  special  county  judge,  or  other  officer 
authorized  to  act  as  surrogate,  before  entering  upon  or  discharging 
any  of  the  duties  of  surrogate,  to  execute  a  bond,  in  the  same 
manner  and  with  the  same  conditions  as  are  required  of  surrogates, 
has  been  repealed,^  and  replaced  by  a  provision  that  the  general 
term  of  the  supreme  court,  held  within  the  department  embracing 
the  county  in  question,  may,  in  its  discretion,  by  its  order  desig- 
nating the  officer  empowered  to  discharge  the  duties  of  the  office 
of  surrogate,  require  the  officer  to  give  security  for  the  due  dis- 
charge of  his  duties  therein.^  The  nature  and  form  of  the  secur- 
ity so  to  be  given  are  left  for  the  court  to  prescribe. 

Liability  upon  surrogate's  hond.'\—Tlh.e  surrogate's  bond  is 
deemed  to  be  in  force  and  obligatory  upon  the  principal  and  sure- 
ties therein,  so  long  as  he  continues  to  discharge  the  duties  of  his 
office,  and  until  his  successor  is  elected  and  duly  quahfied.'  But 
the  sureties  in  the  bond  are  exonerated  from  all  liabiKty  by  reason 
thereof,  for  all  acts  or  omissions  of  their  principal,  after  he  has 
duly  renewed  his  official  bond.^  "Where  a  surrogate  received  from 
his  predecessor  a  fund  in  court,  and,  although  in  ignorance  of  any 
deficiency,  paid  orders  of  his  predecessor,  as  presented  to  him, 
until  the  fund  was  exhausted,  and  in  so  doing  paid  out  to  one  per- 
son moneys  belonging  to  another,  he  was  held  personally  liable.' 


'  Co.  Civ.  Proc.  §  2493.  '  1  R.  S.  130,  §  37.  '  Id.  §  31. 

*  L.  1858,  c.  213.  5  L,  i880,  c.  245. 

»  Co.  Civ.  Proc.  §  2488.  '  1  B.  8.  130,  §  29.  » Id.  §  30. 

»  Disbrow  v.  Mills,  63  N.  Y.  604;  affi'g  4  Supm.  Ct.  (T.  &  C.)  683.  In  that 
case,  the  surrogate  received  from  his  predecessor  $7,367  89,  as  balance  of  funds 
in  the  hands  of  the  latter,  as  surrogate.    Included  in  this  fund  was  $3,658  19 
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It  was  his  duty,  on  entering  upon  his  office,  before  paying  out  any 
portion  of  the  surrogate's  fund  turned  over  to  him  by  his  prede- 
cessor, to  ascertain  from  what  sources  it  was  derived  and  who  was 
entitled  thereto.  The  transfer  of  the  fund  should  be  accompanied 
with  an  account  showing  the  estates  or  persons  to  whom  it  be- 
longs, and  this  he  should  properly  examine  and  test ;  and  if  he  re- 
ceives the  fund  without  such  an  account  and  examination,  he  in- 
curs the  risk  of  any  errors  resulting  from  such  neglect.  Inasmuch 
as  the  clerk  of  the  surrogate's  court  does  not  give  an  official  bond, 
and  the  surrogate  has  absolute  power  of  appointment  and  removal, 
the  code  provides  that  a  surrogate,  and  the  sureties  in  his  official 
bond,  are  liable  for  any  act  of  the  clerk  of  the  surrogate's  court,  in 
the  discharge  of  his  official  duties,  during  the  surrogate's  term  of 
office,  as  if  the  act  was  performed  by  the  surrogate ;  ^  but  the  sur- 
rogate may  take  security  from  the  clerk  to  indemnify  him  against 
such  liability.'  The  appropriation  to  his  own  use  by  the  surrogate 
of  any  county,  or  other  misappropriation,  or  the  withholding  by 
him  of  any  moneys  directed  by  the  board  of  supervisors  of  the 
county  to  be  paid  for  clerk  hire,  is  a  misdemeanor.' 

Application  for  leave  to  prosecute  hand.'] — Where  a  surrogate^ 
or  an  officer  acting  as  surrogate,  is  guilty  of  any  actionable  de- 
fault or  misconduct  in  his  office,  the  person  injured  thereby  may 
apply  for  leave  to  prosecute  the  delinquent's  official  bond.*  The 
application  may  be  made  to  the  supreme  court,  or  to  a  superior  city 
court  having  jurisdiction ; '  and  may  be  made  without  notice,  but, 
in  that  case,  the  surrogate,  or  either  of  his  sureties,  may  apply, 
upon  notice,  to  vacate  an  order  permitting  the  applicant  to  main- 
tain an  action,  upon  any  ground  showing  that  it  ought  not  to  have 
been  granted.^  The  application  must  be  accompanied  with  proof, 
by  affidavit,  of  the  default  or  misconduct  complained  of,  and  that 


belonging  to  plaintiff.  The  surrogate  made  no  inquiry  or  attempt  to  ascertain 
to  whom  the  several  sums  comprised  in  the  former  sum  belonged,  but  paid 
therefrom  various  claims  other  than  plaintiff  presented,  until  the  sum  in  his 
hands  was  reduced  to  $1,400.  He  was  held  liable  to  the  plaintiff  for  the  entire 
sum  belonging  to  him. 

'  This  rule  is  applicable  only  to  surrogates  entering  upon  office  after  Sept.  1, 
1880. 

'  Co.  Civ.  Proc.  §  3510.  »  L.  1877,  c.  401,  §  4. 

*  Co.  Civ.  Proc.  g  1886.  '  Id.  §  1880.  « Id.  1893. 
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satisfaction  of  the  same  lias  not  been  received ;  and  with  a  certified 
copy  of  the  official  bond.^ 

Order  for  proseGution.] — Upon  such  an  application,  the  court 
must  grant  an  order  permitting  the  applicant  to  maintain  an  ac- 
tion upon  the  bond ;  which  must  be  brought  in  the  court  which 
granted  the  order,  by  the  applicant  as  plaintiff,  and  it  may  be 
maintained,  in  general,  as  if  the  applicant  was  the  obligee  named 
in  the  bond.'  The  same,  or  any  other  applicant,  may,  in  like 
manner,  either  before  or  after  judgment  in  the  first  action,  obtain 
from  the  court  which  made  the  first  order,  but  not  from  any  other 
court,  an  order  permitting  him  to  maintain  another  action  in  the 
same  court,  upon  the  same  bond,  for  another  default  or  miscon- 
duct ;  and  any  number  of  such  orders  may  be  successively  made — 
neither  of  the  actions  so  authorized  being,  in  general,  affected  by 
the  pendency  of,  or  the  recovery  of  judgment  in,  any  other.' 

Proof  in  action  on  bond.'] — ^Where  the  default,  by  reason  of 
which  an  application  to  prosecute  the  official  bond  is  made,  con- 
sists of  the  non-payment  of  money,  the  applicant  must  *  prove  a 
demand  of  the  money  from  the  surrogate,  or  that  a  demand  can- 
not be  made  with  due  diligence ;  but  such  proof  is  not  necessary 
where  the  applicant  has  recovered  a  judgment  against  the  surro- 
gate.' 

Defenses  in  action  on  bond.l — It  is  a  defense  by  a  surety, 
against  whom  an  action  is  brought  upon  a  surrogate's  official  bond, 
that  he,  or  any  other  surety  or  sureties,  have  been  or  will  be  com- 
pelled, for  want  of  sufficient  property  of  the  surrogate,  to  pay, 
upon  one  or  more  judgments  recovered  against  him  or  them,  upon 
the  same  bond,  an  aggregate  amount,  exclusive  of  costs,  officers' 
fees  and  expenses,  equal  to  the  sum  for  which  the  defendant  is 
liable  by  reason  of  the  bond ;  and  it  is  a  partial  defense  that  the 
difference  between  the  aggregate  amount,  so  paid  or  to  be  paid, 
and  the  sum  for  which  the  defendant  is  thus  liable,  is  less  than 
the  amount  of  the  plaintiff's  demand.^ 


'  Co.  Civ.  Proc.  §  1880.  . 

'  Co.  Civ.  Proc.  §  1881.    Formerly  the  action  was  required  to  be  brought  in 
the  name  of  the  people. 
5  Co.  Civ.  Proc.  §  1883. 

^  Unless  special  provision  is  otherwise  made  by  law. 
5  Co.  Civ.  Proc.  §  1891.  « Id.  §  1884. 
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Execution  in  Action  on  Bond. — Apportionment  of  Recovery. 

Execution  in  action  on  bond.} — ^Where  an  execution  is  issued 
upon  a  judgment  recovered  against  the  surrogate  and  any  of  his 
sureties,  in  an  action  so  brought,  the  plaintiff's  attorney  must  in- 
dorse thereon  a  direction  to  collect  the  same,  in  the  first  place,  out 
of  the  property  of  the  surrogate,  and,  if  sufficient  property  of  the 
surrogate  cannot  be  found,  then  to  collect  the  deficiency  out  of 
the  property  of  the  surety  or  sureties.'' 

Apportionment  of  recovery.] — If  the  aggregate  amount  of  the 
liabilities,  which  might  be  so  recovered  by  actions  upon  the  surro- 
gate's official  bond,  exceeds  the  sum  for  which  the  sureties  are  hable, 
the  court  must,  upon  the  application  of  a  person  who  has  obtained 
leave  to  prosecute  the  bond,  made  upon  notice  to  the  plaiatiff's  at- 
torney, in  each  action  then  pending  upon  the  surrogate's  official 
bond,  and  in  each  uncollected  judgment  recovered  thereupon, 
direct  and  provide  for  the  distribution  of  the  money  collected  out 
of  the  property  of  the  sureties,  among  the  persons  in  favor  of 
whom  the  liabilities  have  accrued,  in  proportion  to  the  amount 
which  each  one  is  entitled  to  recover,  to  be  ascertained  by  a  refer- 
ence, or  in  such  other  manner  as  the  court  directs.^  For  the  pur- 
poses of  the  motion,  an  order  may  be  made  by  a  judge,  forbidding 
the  payment,  to  the  plaintiff  in  any  action,  of  the  sum  collected  or 
to  be  collected  by  virtue  of  a  judgment  therein ;  but  the  court  is 
not  authorized  to  compel  a  plaintiff  to  refund  any  money  collected 
and  received  by  him  in  good  faith,  before  service  or  notice  of  such 
an  order.^  The  subject  of  the  remedy  upon  a  surrogate's  bond 
has  become  of  less  moment  since  the  adoption  of  the  provision  of 
the  present  code,  relieving  him  from  the  burden  incident  to  the 
functions  of  depositary,  custodian  and  distributor  of  moneys  paid 
into  his  court.* 


'  Co.  Civ.  Proc.  §  1883.  '  Id.  §  1885.  « Id. 

*  See  Co.  Civ.  Proc.  §  2537,  p.  120,  anU. 
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ARTICLE  SECOND. 

OFFICIAL    BONDS    OF    OFFICERS    SUBJECT   TO    THE    SUEEOGATe's    JUEIS- 

DIOTION. 

Sec.  1. — Provisions  relating  to  several  classes  of  official  bonds. 
2. — Official  bonds  of  executors  and  administrators. 

3. — Official  bonds  of  guardians,  testamentary  trustees,  and  freeholders,  to 
sell  lands. 

SECTION    FIE8T. 
PEOVISIONS  EELATING  TO  SETEEAL  CLASSES  OF  OFFICIAL  BONDS. 

The  surrogate's  court,  in  the  exercise  of  the  jurisdiction  con- 
ferred upon  it  by  statute,  may  compel  the  filing  of  an  official  bond 
by  any  of  several  descriptions  of  officers,  including  executors,  ad- 
ministrators, guardians,  and  other  trustees,  and  may  exercise  cer- 
tain supervisory  powers  in  respect  to  a  security  so  to  be  given.  It 
is  proposed  to  present,  in  this  section,  propositions  applying  to  the 
bonds  of  all  or  most  of  such  officers,  leaving  for  separate  subse- 
quent remark  such  propositions  as  are  not  generally  applicable.* 

General  requisites  of  official  bonds.] — Every  official  bond, 
given  as  prescribed  in  the  code,  must  be  acknowledged  or  proved, 
and  certified,  in  like  manner  as  a  deed  to  be  recorded.^  The  clerk 
of  the  surrogate's  court  has  power  to  take  the  acknowledgment  or 
proof  of  the  execution  of  any  bond  to  be  filed  in  the  court  of 
which  he  is  clerk.'  A  provision  of  the  code  requiring  a  bond  to 
be  given  by  or  in  behalf  of  a  person  does  not  necessitate  his  join- 
ing with  the  sureties  in  the  execution  thereof,  unless  the  provision 
requires  him  to  execute  the  same ;  and  the  execution  thereof  by 
one  surety  is  sufficient,  although  the  word  "  sureties "  is  used, 
unless  the  provision  expressly  requires  two  or  more  sureties.*    A 


'  It  may  be  remarked  here  that  the  provisions  of  the  present  code  relating  to 
the  bonds  of  executors,  administrators,  etc.,  and  the  rights  and  liabilities  of 
sureties,  apply  to  representatives,  guardians,  etc.,  to  whom  letters  were  issued 
before  or  after  the  first  of  September,  1880,  but  the  code  does  not  affect  the  lia- 
bilities of  the  sureties  in  a  bond  executed  before  this  date  (Go.  Civ.  Proc. 
§  2610). 

2  Co.  Civ.  Proc.  §  810.  »  Co.  Civ.  Proc.  §  3509,  subd.  5. 

■•  Co.  Civ.  Proc.  §  811. 
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bond,  executed  by  a  surety  or  sureties,  as  prescribed  in  the  code, 
must,  where  two  or  more  persons  execute  it,  be  joint  and  several 
in  form ;  and,  unless  otherwise  expressly  prescribed,  it  must  be  ac- 
companied with  the  affidavit  of  each  surety,  subjoined  thereto,  to 
the  effect  that  he  is  a  resident  of,  and  a  householder  or  a  freeholder 
within,  the  State,  and  is  worth  the  penalty  of  the  bond,  over  all 
the  debts  and  liabilities  which  he  owes  or  has  incurred,  and  exclu- 
sive of  property  exempt  by  law  from  levy  and  sale  under  an  exe- 
cution.^ If  given  without  a  surety,  it  must  be  accompanied  with 
the  affidavit  of  the  obhgor,  to  the  same  effect.^ 

Number  of  sureties.] — Where  the  penalty  of  the  bond  is 
twenty  thousand  dollars  or  upwards,  the  surrogate  may  in  his  dis- 
cretion allow  the  sum,  in  which  a  surety  is  required  to  justify,  to 
be  made  up  by  the  justification  of  two  or  more  sureties,  each  in  a 
smaller  sum,  but  in  that  case,  a  surety  cannot  justify  in  a  sum  less 
than  ten  thousand  dollars  ;  and  where  two  or  more  sureties  are  re- 
quired by  law  to  justify,  the  same  person  cannot  so  contribute  to 
make  up  the  sum  for  more  than  one  of  them.' 

Deposit  of  securities  to  redm,ee  penalty  of  hond.] — A  practice, 
which  has  prevailed  to  some  extent,  of  reducing  the  penalty  of  a 
bond  by  a  deposit  of  securities,  or  the  funds  belonging  to  the  es- 

'  Co.  Civ.  Proc.  §  813. 

'  Id.  In  New  York  county,  a  rule  is  adopted  for  the  examination  of  sureties 
in  an  official  bond  coming  within  the  cognizance  of  the  surrogate,  as  follows: 
"  Wherever  a  bond  with  sureties  shall  be  executed  by  an  executor,  administra- 
tor, or  other  trustee,  any  person  interested  in  the  estate  may  apply  to  the  surro- 
gate for  an  order  requiring  the  sureties  in  said  bond  to  appear  before  him  or  his 
chief  clerk,  and  submit  to  an  examination,  imder  oath,  as  to  their  sufficiency  as 
such  sureties;  and  if  it  shall  appear,  to  the  satisfaction  of  the  surrogate,  that 
such  examination  is  necessary,  he  will  make  such  order  prescribing  the  time  and 
place  where  such  examination  shall  take  place,  a  copy  of  which  order  shall  be 
served  upon  such  executor,  administrator,  or  trustee,  at  least  five  days  before  the 
time  fixed  for  such  examination;  and  if  on  such  examination  the  surrogate  or 
chief  clerk  shall  be  satisfied  of  the  sufficiency  of  such  surety,  he  will  indorse  his 
approval  upon  the  bond,  or  a  copy  thereof;  and  in  case  such  surety  on  such  ex- 
amination shall  not,  in  the  opinion  of  the  surrogate  or  chief  clerk,  be  sufficient, 
the  surrogate  will  make  an  order  requiring  the  substitution  of  new  sureties, 
within  five  days  after  the  service  of  a  copy  of  said  order  upon  the  executor,  ad- 
ministrator, or  trustee,  or  his  attorney,  if  he  shall  have  appeared  on  such  exam- 
ination by  attorney"  (Rule  XIX,  Sept.  1.  1880). 

«  Co.  Civ.  Proc.  8  813. 


OFFICIAL  BONDS.  387 


ApproTal  and  Filing  of  Bond. 


tate,  in  a  trust  company,  to  the  credit  of  the  proceeding,  to  be 
withdrawn  only  upon  the  order  of  the  court,  has  been  adopted  by 
the  code,^  which  prescribes  that  where  a  bond,  or  new  sureties  to 
a  bond,  are  "  required  by  a  surrogate  from  an  executor,  adminis- 
trator, or  other  trustee,  if  the  value  of  the  estate  or  fund  is  so 
great,  that  the  surrogate  deems  it  inexpedient  to  require  security 
in  the  fuU  amount  prescribed  by  law,  he  may  direct  that  any  se- 
curities for  the  payment  of  money,  belonging  to  the  estate  or 
fund,  be  deposited  with  him,  to  be  delivered  to  the  county  treas- 
urer, or  be  deposited,  subject  to  the  order  of  the  trustee,  counter- 
signed by  the  surrogate,  with  a  trust  company  duly  authorized  by 
law  to  receive  the  same.  After  such  a  deposit  has  been  made,  the 
surrogate  may  fix  the  amount  of  the  bond,  with  respect  to  the 
value  of  the  remainder  only  of  the  estate  or  fund.  A  security 
thus  deposited  shall  not  be  withdrawn  from  the  custody  of  the 
county  treasurer  or  trust  company,  and  no  person,  other  than  the 
county  treasurer  or  the  proper  officer  of  the  trust  company,  shall 
receive  or  collect  any  of  the  principal  or  interest  secured  thereby, 
without  the  special  order  of  the  surrogate,  entered  in  the  appro- 
priate book.  Such  an  order  can  be  made  in  favor  of  the  trustee 
appointed,  only  where  an  additional  bond  has  been  given  by  him, 
or  upon  proof  that  the  estate  or  fund  has  been  so  reduced,  by 
payments  or  otherwise,  that  the  penalty  of  the  bond  originally 
given  will  be  sufficient  in  amount,  to  satisfy  the  provisions  of  law 
relating  to  the  penalty  thereof,  if  the  security  so  withdrawn  is  also 
reckoned  in  the  estate  or  fund."  ^ 

Approval  a/nd  filing  of  hond.'] — The  bond  is,  in  every  case, 
subject  to  the  approval  of  the  surrogate,  to  be  indicated  by  his 
indorsement  thereupon,  to  that  effect,'  and  must  be  filed  with  the 


'  Co.  Civ.  Proc.  §  3595. 

*  In  conformity  to  this  provision,  the  following  rule  has  been  adopted  by  the 
surrogate  of  New  York  county:  "The  deposit  of  securities  for  the  payment  of 
money  belonging  to  an  estate  or  fund,  as  provided  in  section  3595  of  the  Code 
of  Procedure,  for  the  purpose  of  reducing  the  bond  of  an  executor,  administra- 
tor, or  other  trustee,  shall  be  made  under  the  order  of  the  surrogate  in  the  Union 
Trust  Company  of  the  city  of  New  York,  subject  to  the  order  of  the  trustee,  to 
be  countersigned  by  the  surrogate,  and  not  otherwise  "  (Rule  XVII,  Sept.  1, 
1880). 

3  Co.  Civ.  Proc.  §  813. 
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surrogate  or  the  clerk  of  his  court.*  Every  bond  filed  in  his  office 
must  be  carefully  preserved  by  him  and  delivered  to  his  successor 
when  his  term  expires.'"* 

Liability  of  sureties.] — "  A  person  to  whom  letters  are  issued, 
is  liable  for  money  or  other  personal  property  of  the  estate,  which 
was  in  his  hands,,  or  under  his  control,  when  his  letters  were  is- 
sued ;  in  whatever  capacity  it  was  received  by  him,  or  came  under 
his  control.  "Where  it  was  received  by  him,  or  came  under  his 
control,  by  virtue  of  letters  previously  issued  to  him,  in  the  same 
or  another  capacity,  an  action  to  recover  the  money,  or  damages 
for  failure  to  deliver  the  property,  may  be  maintained  upon  both 
official  bonds  ;  but,  as  between  the  sureties  upon  the  official  bond 
given  upon  the  prior  letters,  and  those  upon  the  official  bond  given 
upon  the  subsequent  letters,  the  latter  are  liable  over  to  the  for- 
mer." *  The  ignorance  of  the  sureties,  when  they  executed  the 
bond,  of  the  real  nature  of  the  administration,  is  not  available  as  a 
defense  in  an  action  upon  the  bond ;  nor  is  the  fact  that  they  were 
misled  or  deceived  by  those  at  whose  request  they  executed  it,  as 
against  one  who  was  in  no  way  connected  with  the  deception.* 

Petition,  hy  person  interested,  for  new  iond  or  new  sureties.] 
— Any  person,  interested  in  the  estate  or  fund,  may  present  to  the 
surrogate's  court  a  written  petition,  duly  verified,  setting  forth 
that  a  surety  in  any  bond,  taken  as  prescribed  in  the  eighteenth 
chapter  of  the  code,  "  is  insufficient,  or  has  removed,  or  is  about  to 


'  See  Co.  Civ.  Proc.  §  816.  '  Co.  Civ.  Proc.  §  2500. 

'  Co.  Civ.  Proc.  §  2596.  Tliis  is  a  new  provision,  making  general  the  rule 
established  by  Gottsberger  v.  Taylor,  19  N.  Y.  150,  affl'g  5  Duer,  566,  that  the 
sureties  of  a  special  administrator  were  liable  for  money  belonging  to  the  estate, 
received  by  him  before  his  appointment,  and  as  the  agent  of  a  previous  ad- 
ministrator to  whom  he  succeeded.  See,  also,  Scofleld  v.  Churchill,  72  N.  Y. 
565,  and  ante,  p.  278. 

*  Casoni  v.  Jerome,  58  N.  Y.  315.  And  see  Brewster  v.  Balch,  41  N.  Y. 
Sup'r,  63.  lu'the  latter  case,  upon  the  appointment  of  C.  as  administratrix,  and 
D.  as  administrator,  upon  the  estate  of  an  intestate,  they  having  executed  a 
bond,  with  two  sureties,  conditioned  that  "  the  above  bounden  C.  and  D.  shall 
faithfully  execute  the  trust  reposed  in  her,  as  administratrix  and  administrator 
of  all  and  singular  the  goods,"  etc.,  of  the  decedent,  "and  obey  all  orders  of 
the  surrogate,  touching  the  administration  of  the  estate  committed  to  her,"  the 
sureties  were  held  liable  for  a  breach  of  the  condition  of  the  bond  by  D. 
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remove,  from  the  State,  or  that  the  bond  is  inadequate  in  amount ; 
and  praying  that  the  principal  in  the  bond  may  be  required  to 
give  a  new  bond,  in  a  larger  penalty,  or  new  or  additional  sureties, 
as  the  ease  requires ;  or,  in  default  thereof,  that  he  may  be  re- 
moved from  his  office,  and  that  letters  issued  to  him  may  be  re- 
voked. Where  the  bond  so  taken  is  that  of  a  guardian,  the  peti- 
tion may  also  be  presented  by  any  relative  of  the  infant.  When 
the  bond  is  that  of  an  executor  or  administrator,  the  petition  may 
also  be  presented  by  any  creditor  of  the  decedent.  If  it  appears 
to  the  surrogate,  that  there  is  reason  to  believe  that  the  allegations 
of  the  petition  are  true,  he  must  cite  the  principal  in  the  bond 
to  show  cause  why  the  prayer  of  the  petition  should  not  be 
granted."  * 

Citation  to  renew  hand,  etc.] — Upon  the  return  of  such  a  cita- 
tion,^ "  the  surrogate  must  hear  the  allegations  and  proofs  of  the 
parties ;  and  if  the  objections,  or  any  of  them,  are  found  to  be 
valid,  he  must  make  an  order,  requiring  the  principal  in  the  bond 
to  give  new  or  additional  sureties,  or  a  new  bond  in  a  larger  pen- 
alty, as  the  case  requires,  within  such  a  reasonable  time,  not  ex- 
ceeding five  days,  as  the  surrogate  fixes ;  and  directing  that,  in  de- 
fault thereof,  his  letters  be  revoked." ' 

Effect  of  failure  to  renew  iond,  etc.] — "  If  a  bond  with  new 
or  additional  sureties,  or  in  a  larger  penalty,  is  approved  and 
filed  in  the  surrogate's  office,  as  required  by  such  an  order,  the 
surrogate  must  make  a  decree,  dismissing  the  proceedings,  upon 
such  terms,  as  to  costs,  as  justice  requires ;  otherwise,  he  must 
make  a  decree,  removing  the  delinquent  from  office,  and  revoking 
the  letters  issued  to  him."  * 

Petition  hy  sureties  to  ie  released.'] — Any  or  all  of  the  sureties 
in  any  bond,  taken  as  prescribed  in  the  eighteenth  chapter  of  the 
code,  "  may  present  a  petition  to  the  surrogate's  court,  praying  to 
be  released  from  responsibility,  on  account  of  any  future  breach 
of  the  condition  of  the  bond ;  and  that  the  principal  in  the'  bond 
may  be  cited  to  show  cause,  why  he  should  not  give  new  sureties. 


*  Co.  Civ.  Proc.  §  2597. 

«  See  Co.  Civ.  Proc.  §  3514,  subd.  10. 

'  Co.  Civ.  Proc.  §  2598.  <  Co.  Civ.  Proc.  §  3599. 
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The  surrogate  must  thereupon  issue  a  citation  accordingly."  ^  The 
fact  that  the  surety  and  his  relatives  are  indebted  to  the  estate, 
and  that  his  object  in  making  the  application  is  to  procure  the 
administration  to  be  transferred  to  a  person  who  will  refrain 
from  enforcing  payment  of  such  debts  by  him  and  them,  is  not 
ground  for  refusing  the  application.' 

Release  of  sureties,  or  r&vocation  of  letters.] — Upon  the  return 
■of  such  a  citation,^  "  if  the  principal  in  the  bond  files  in  the  sur- 
rogate's office  a  bond  in  the  usual  form,  with  new  sureties  to  the 
satisfaction  of  the  surrogate,  then  or  within  such  a  reasonable 
time,  not  exceeding  five  days,  as  the  surrogate  fixes,  the  surrogate 
must  make  a  decree,  releasing  the  petitioner  from  liability  upon 
the  bond  for  any  subsequent  act  or  default  of  the  principal ;  other- 
wise he  must  make  a  decree,  revoking  the  delinquent's  letters."  * 

Action  on  iond,  how  condmoted.'] — The  code  declares,^  that  a 
receiver,  an  assignee  of  an  insolvent  .debtor,  or  a  trustee,  or  other 
officer  appointed  hy  a  court  or  a  judge,  is  a  public  officer,  within 
the  meaning  of  a  section  which  provides  that  "  where  a  public 
officer  is  required  to  give  an  official  bond  to  the  people,  and  spec- 
ial provision  is  not  made  by  law,  for  the  prosecution  of  the  bond, 
by  or  for  the  benefit  of  a  person,  who  has  sustained,  by  his  default, 
delinquency  or  misconduct,  an  injury,  for  which  the  sureties  upon 
the  bond  are  liable,  such  a  person  may  apply  for  leave  to  prosecute 
the  delinquent's  official  bond."^  The  application  for  leave  to 
bring  such  an  action,  and  various  proceedings  therein,  are  regu- 


'  Co.  Civ.  Proo.  §  2600.  "■  Lewis  v.  "Watson,  3  Redf .  43.  , 

''  In  Stevens  v.  Stevens,  3  Redf.  507,  the  citation,  on  a  surety's  application  to 
■be  released,  was  served  upon  a  non-resident  executor  without  the  limits  of  the 
State,  and  it  was  held  that,  the  statute  not  providing  for  substituted  service,  and 
the  executor  having  originally  subjected  himself  to  the  jurisdiction  of  the  court, 
such  service  should  be  regarded  as  sufiBcient.  But  this  ruling  appears  now  to 
be  superseded  by  the  provisions  of  the  code  for  service  of  a  citation  by  publi- 
cation. .  See  Co.  Civ.  Proc.  §  2533,  subd.  1;  p.  81,  ante. 

*  Co.  Civ.  Proc.  §  2601.  s  Co.  Civ.  Proc.  §  1890. 

"  Co.  Civ.  Proc.  §  1888.  The  plaintiff  must  have  the  surrogate's  leave  to  pros- 
ecute (People  V.  Falconer,  3  Sandf.  81.  See  Matter  of  Van  Eps,  56  N.  Y.  599). 
Having  been  obtained,  the  leave  to  sue  is  -conclusive  (People  v.  Downing,  4 
Sandf.  189).  But  leave  to  sue  is  not  sufiBcient  evidence  of  disobedience  (People 
V.  Barnes,  13  Wend.  498). 
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lated  by  certain  sections  of  tlie  code  which  are  primarily  framed 
in  reference  to  an  action  upon  the  bond  of  a  sherifE/  and  which 
are  contained  in  the  last  preceding  article,  as  applied  to  an  action 
on  a  surrogate's  bond.  If,  as  would  seem  to  be  the  case,  "  a  trustee 
or  other  oflScer,  appointed  by  a  court  or  a  judge,"  includes  the 
officers  referred  to  in  this  article,  resort  must  be  had  to  the  sec- 
tions of  the  code  above  cited,  for  the  manner  of  prosecuting  their 
official  bonds,  except  where  special  provision  is  otherwise  made 
by  law.  Certain  of  such  special  provisions  are  hereafter  con- 
sidered.^ 

Action  on  'bond  after  execution  unsatisfied  on  decree.] — 
"Where  an  execution,  issued  upon  a  surrogate's  decree,  against 
the  property  of  an  executor,  administrator,  testamentary  trustee, 
or  guardian,  has  been  returned  wholly  or  partly  unsatisfied,  an  ac- 
tion, to  recover  the  sum  remaining  uncollected,  may  be  maintained 
upon  his  official  bond,  by  and  in  the  name  of  the  person  in  whose 
favor  the  decree  was  made.  If  the  principal  debtor  is  a  resident 
of  the  State,  the  execution  must  have  been  issued  to  the  county 
where  he  resides."  ^  The  rule  that  the  action  may  be  brought  in 
the  name  of  the  party  interested  is  the  same  as  existed  under  the 
former  statute.*    In  the  absence  of  fraud  or  collusion  between  the 


'  Co.  Civ.  Proc.  §§  1880-1885,  1891,  1893. 

'  See,  also,  Co.  Civ.  Proc.  §  814,  which  seems  to  be,  in  some  respects,  cumu- 
lative to  §  1888. 

3  Co.  Civ.  Proc.  §  3607;  revising  L.  1837,  c.  460,  §  65,  which  provided  for  an 
assignment  of  the  bond  by  the  surrogate  to  the  claimant  under  the  decree,  for  the 
purpose  of  suing.  Under  that  statute,  it  was  held  that  a  bond  running  to  the 
people,  given  by  an  administrator  for  the  faithful  performance  of  his  duty,  was 
sufficiently  assigned  by  the  order  of  the  surrogate  for  its  prosecution;  and,  it  ap- 
pearing that  the  order  was  made  November  33d,  and  that  the  petition  on  which  it 
was  based  was  verified,  and  was  a  record  in  the  surrogate's  office  on  that  day,  the 
fact  that  the  petition  was  not  marked  filed  till  November  26th  did  not  impair  the 
validity  of  the  order  (Rowe  v.  Parsons,  6  Hun,  338).  So  where,  by  mistake,  the 
■bond  provided  that  the  administrator  should  obey  "  all  the  orders  of  the  surrogate 
of  the  county  of  Ontario,"  instead  of  Steuben,  it  was  held  that,  as  It  appeared 
that  the  surety  knew  of  the  use  to  be  made  of  the  bond,  and  of  its  delivery  to  the 
surrogate  of  Steuben  county,  the  mistake  was  immaterial  (Gerould  v.  Wilson,  16 
Hun,  530;  affi'd,  Ct.  of  App.  23  Alb.  L.  J.  353).  See,  also,  Baggott  v.  Boulger, 
2  Duer,  160;  Cridler  v.  Curry,  66  Barb.  386;  Thayer  v.  Clark,  48  Barb.  243; 
affi'd,  4  Abb.  Ct.  App.  Dec.  391;  Field  v.  Van  Cott,  15  Abb.  N.  S.  848. 

*  Cridler  v.  Curry,  66  Barb.  336.  But  see  People  v.  StruUer,  16  Hun,  234. 
Upon  the  final  settlement  of  the  accounts  of  an  administrator,  a  decree  was  entered 
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plaintiff  and  the  principal,  the  decree  of  the  surrogate  is  conclu- 
sive in  the  action  upon  the  sureties  in  the  bond.^  By  their  con- 
tract they  have  made  themselves  privy  to  the  proceedings  against 
their  principal,  and  when  he  is  concluded,  they,  in  the  absence  of 
fraud  or  collusion,  are  concluded  also.'  The  sureties  are  estopped 
even  from  denying  the  jurisdiction  of  the  surrogate  to  render  the 
decree,  for  the  disobedience  of  which  the  action  on  the  bond  is 
brought.'  The  appointment,  letters  and  oath  of  the  principal 
may,  of  course,  be  proved  by  the  record ;  but,  irrespectively  of  this, 
they  may  be  proved  by  a  recital  in  the  bond,  of  intent  to  apply  for 
letters,  with  evidence  that  the  principal  acted  as  if  he  had  been 
appointed  and  had  qualified.*  If  judgment  is  recovered  in  the 
action,  upon  payment  of  the  judgment  by  one  of  the  sureties,  he 
becomes  subrogated  to  the  decree,  and  has  the  right  to  have  the 
same  assigned  to  himself,  or  to  some  other  person  designated  by 
him ;  and,  upon  such  assignment,  may  enforce  the  decree  against 
the  principal.'  And  may  also  compel  a  contribution  by  his  co- 
surety.^   An  action  against  the  sureties  is  not  barred,  suspended. 


directing  the  payment  of  separate  sums  to  several  of  the  next  of  kin.  It  was  held 
that  the  surrogate  might,  under  2  K.  8.  223,  §  17,  issue  separate  certificates  to 
each  of  such  persons,  upon  which  separate  judgments  might  be  docketed,  and  that 
each  of  such  persons  might  maintain  a  separate  action  upon  the  administrator's 
bond  to  recover  the  amount  due  to  him  or  her  (Bramley  v.  Forman  15  Hun 
144). 

>  Scofield  V.  Churchill,  72  N.  Y.  565. 

'  Casoni  v.  Jerome,  58  N.  T.  315,  322;  Thayer  v.  Clark,  4  Abb.  Ct.  App.  Dec. 
361;  affi'g  48  Barb.  248.  See  Douglass  v.  Howland,  24  Wend.  85;  Jackson  v. 
Griswold,  4  Hill,  522;  Annett  v.  Terry,  35  N.  T.  256. 

«  Field  V.  Van  Cott,  15  Abb.  Pr.  N.  S.  349.  Oontra,  Browning  v.  Vander- 
hoven,  4  Abb.  N.  Cas.  166,  which  was  the  case  of  an  action  on  an  administrator'a 
bond,  based  on  a  decree  of  the  surrogate  of  New  York  county,  rendered  after 
the  passage  of  the  act,  L.  1870,  c.  359,  making  his  court,  in  some  respects,  equiv- 
alent to  a  court  of  general  jurisdiction.  In  Harrison  v.  Clarke,  20  Hun,  404, 
which  was  an  action  against  sureties  on  an  administrator's  bond,  where  his  let- 
ters had  been  revoked  by  a  defective  order,  without  notice  to  the  sureties,  it  wa& 
held  that,  as  the  facts  showed  that  the  surrogate  had  jurisdiction  to  make  the 
order  on  the  petition  and  proof  before  him,  the  sureties  could  not  take  advan- 
tage of  the  defect  in  the  order. 

«  Dayton  v.  Johnson,  69  N.  Y.  419.  Compare  People  v.  Hascall,  22  Id.  188 j 
Eowe  V.  Parsons,  6  Hun,  388;  Gerould  v.  "Wilson,  16  Id.  530. 

»  Townsend  v.  Whitney,  75  N.  Y.  425;  afQ'g  15  Hun,  93. 

'  And  where  the  co-surety  is  deceased,  his  representatives  may  be  compelled 
to  contribute.     Bee  Cornes  v.  Wilkin,  14  Hun,  428;  affl'd,  79  N.  Y.  129. 
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Action  on  Bond  by  OfiBcer's  Successor. — Bond  of  Administrator. 

or  otherwise  affected  by  the  levy,  upon  the  principal's  property,  of 
an  execution,  or  by  his  imprisonment  in  contempt  proceedings, 
Tinder  a  surrogate's  decree  rendered  against  him  by  reason  of  the 
default.^  It  is  no  defense  for  the  surety  to  show  that  he  was  mis- 
led in  signing  the  bond  by  a  person  with  whose  deception  the 
plaintiff  was  not  connected ;  *  nor  can  the  surety  show  that  the 
surrogate  erred  in  making  the  decree,  or  that  he  wrongly  adjudged 
the  claim  established ;  nor  that  there  were,  in  fact,  no  assets.^  But 
he  may  show  that  there  was  no  order  for  the  prosecution  of  the 
bond,  or  that  the  bond  was  not  given,  or  that  the  decree,  if  made, 
was  collusive ;  *  or,  of  course,  that  there  was  no  failure  of  the  prin- 
cipal to  comply. 

Action  on  bond  by  officer's  successor.] — "  Where  letters  have 
been  revoked  by  a  decree  of  the  surrogate's  court,  the  successor  of 
the  executor,  administrator,  or  guardian,  whose  letters  are  so  re- 
voked, may  maintain  an  action  upon  his  predecessor's  official  bond, 
in  which  he  may  recover  any  money,  or  the  full  value  of  any 
other  property,  received  by  the  principal  in  the  bond,  and  not  duly 
administered  by  him';  and  to  the  full  extent  of  any  injury  sus- 
tained by  the  estate  of  the  decedent  or  of  the  infant,  as  the  case 
may  be,  by  any  act  or  omission  of  the  principal.  The  money  re- 
covered in  such  an  action  is  regarded  as  part  of  the  estate  in  the 
hands  of  the  plaintiff,  and  must  be  distributed  or  otherwise  dis- 
posed of  accordingly ;  except  that  a  recovery  for  an  act  or  omis- 
sion respecting  a  right  of  action,  or  other  property,  appropriated 
by  law  for  the  benefit  of  the  husband,  wife,  family,  or  next  of  kin 
of  a  decedent,  or  disposed  of  by  a  wiU  for  the  benefit  of  any 
person,  is  for  the  benefit  of  the  person  or  persons  so  entitled 
thereto."  = 

SECTION    SECOND. 
OFFICIAL   BONDS   OF   EXECUTOES   AND   ADMINISTEATOES. 

Bond  of  adm,inistrator.'] — A  person  appointed  an  adminis- 
trator must,  before  letters  are  issued  to  him,  execute  to  the  people 


■  Co.  Civ.  Proc.  §  3555.  °  Oasoni  v.  Jerome,  58  N.  Y.  315. 

'  People  V.  Laws,  3  Abb.  Pr.  450. 

■>  Annett  v.  Terry,  35  N.  T.  256;  affl'g  2  Robt.  556;  People  v.  Townaend,  37 
Barb.  520.  '  Co.  Civ.  Proc.  §  2608. 
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Bond  of  Executor. 


of  the  State,  and  jBle  with  the  surrogate,  the  joint  and  several  bond 
of  himself,  and  two  or  more  sureties,  in  a  penalty,  fixed  by  the  sur- 
rogate, not  less  than  twice  the  value  of  the  personal  property  of 
which  the  decedent  died  possessed,  and  of  the  probable  amount  to 
be  recovered  by  reason  of  any  right  of  action,  granted  to  an  exec- 
utor or  administrator,  by  special  provision  of  law.^  The  sum,  to 
be  fixed  as  the  amount  of  the  penalty,  must  be  ascertained  by  the 
surrogate,  by  the  examination,  upon  oath,  of  the  applicant  for  the 
decree  granting  letters,  or  any  other  person,  or  otherwise,  as  the 
surrogate  thinks  proper ;  and  the  bond  must  be  conditioned  that 
the  administrator  wiU  faithfully  discharge  the  trust  reposed  in  him 
as  such,  and  obey  all  lawful  decrees  and  orders  of  the  surrogate's 
court,  touching  the  administration  of  the  estate  committed  to  him.' 
The  administrator's  bond  being  joint  and  several,  an  action  there- 
on will  lie  against  two  of  four  obligors  therein.  It  is  no  longer 
necessary  to  bring  the  action  against  either  one  or  all.'  The  sure- 
ties on  an  administrator's  bond  cannot  procure  from  the  surrogate 
an  order  restraining  a  debtor  to  the  estate  from  paying  a  sum  due, 
to  the  administrator,  on  an  allegation  that  the  latter  has  so  admin- 
istered the  estate  as  to  render  the  sureties  liable  upon  their 
bond.* 

Bond  of  executor.'] — Unlike  an  administrator,  an  executor  is 
not,  in  general,  required  to  give  bonds,  unless  the  will  so  directs,^ 
^the  maxim  being  that  whom  the  testator  trusted  the  court  may 
trust  also.  But  there  are  certain  exceptions  to  the  rule.  Thus,'  a 
person  named  as  executor  in  a  will,  can  entitle  himself  to  letters 
testamentary,  only  by  giving  a  bond  where  either  of  the  following 
objections  have  been  established  against  him  to  the  satisfaction  of 
the  surrogate : 

1.  That  his  circumstances  are  such  that  they  do  not  afford 
adequate  security  to  the  creditors  or  persons  interested  in  the 
estate,  for  the  due  administration  of  the  estate ;  or 

2.  That  he  is  not  a  resident  of  the  State,  although  he  is  a 
citizen  of  the  United  States.*    "  But  a  person  against  whom  there 


'  Co.  Civ.  Proc.  §  2667.  "  Id.  '  Cridler  v.  Curry,  66  Barb.  836. 

*  Estate  of  Kerrigan,  1  Law  Bull.  78. 

»  See  Sullivan's  Estate,  1  Tuck.  94.     See  ante,  p.  268. 

«  Co.  Civ.  Proc.  §  2638. 
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Bond  of  Executor  or  Administrator  on  Selling  Decedent's  Lands. 

is  no  objection,  except  that  of  non-residence,  is  entitled  to  letters 
testamentary  without  giving  a  bond,  if  he  has  an  office  within 
the  State,  for  the  regular  transaction  of  business  in  person ;  and 
the  will  contains  an  express  provision  to  the  effect  that  he  may  act 
without  giving  security."  ^  And  where,  after  letters  testamentary 
have  issued,  if  it  appears,  upon  the  application  for  revocation  of 
the  letters,  made  by  a  creditor  or  person  interested,  that  the  cir- 
cumstances of  an  executor  who  has  not  given  a  bond  are  such  as 
not  to  afford  adequate  security  for  the  due  administration  of  the 
estate,  he  can  prevent  a  revocation  only  by  giving  a  bond  to  the 
effect  hereafter  mentioned.^  Where  a  bond  is  required  from  an 
executor,  pursuant  to  the  statute,  he  must,  before  letters  are  issued 
to  him,  qualify  as  prescribed  by  law,  with  respect  to  an  adminis- 
trator upon  the  estate  of  an  intestate ;  except  that,  in  fixing  the 
penalty  thereof,  the  surrogate  must  take  into  consideration  the 
value  of  the  real  property  or  of  the  proceeds  thereof ,  which  may 
come  to  his  hands  by  virtue  of  any  provision  contained  in  the 
will.^  Legatees  under  a  will  may  enforce  a  bond  given  by  a  non- 
resident executor,  though  not  parties  to  it.* 

Bond  of   executor  or   administrator    on  selling    decedenfs 
lands.] — "  Before  an  executor  or  administrator  can  execute  a  de- 


=  Co.  Civ.  Proc.  §  2638.     See  ante,  p.  368. 

'  See  Co.  Civ.  Proc.  §  2685,  subd.  5;  §  2687,  subd.  8.  Under  the  original 
statute  (3  R.  S.  73,  §§  18-30)  whicli  was  broader  than  the  corresponding  provis- 
ion of  the  code,  a  bond  was  given  upon  an  application  for  the  executor's  re- 
moval, based  upon  allegations  that  he  had  improperly  invested  moneys  of  the 
estate,  had  removed  from  the  State  of  New  York,  etc.  The  bond  was  condi- 
tioned, among  other  things,  that  the  executor  should  "obey  all  orders  of  the 
surrogate  touching  the  administration  of  the  estate  committed  to  him. ''  In  an 
action  brought  thereon,  it  was  held  that  the  sureties  could  not  limit  their  liability 
to  deficiencies  or  defalcations  of  the  executor  occurring  after  the  giving  of  the 
bond.  The  object  of  the  statute  was  to  provide  against  any  improper  use  of  the 
funds  belonging  to  the  estate,  without  regard  to  the  time  of  its  occurrence,  and 
the  condition  of  the  bond,  by  its  express  terms,  bound  the  obligors  for  a  failure 
of  the  executor  to  obey  an  order  ^s  to  the  payment  of  moneys  which  came  to 
the  hands  of  the  executor,  although  lost  or  disposed  of  before  the  bond 
was  executed ;  also,  that  evidence  tending  to  show  the  condition  of  the  assets 
of  the  estate,  at  and  prior  to  the  time  of  the  execution  of  the  bond,  was  incom- 
petent, and  properly  excluded  (Scofield  v.  Churchill,  73  N.  T.  565;  afB'g  s.  c. 
sub.  nom.  Schofield  v.  Hustis,  9  Hun,  157). 

'  Co.  Civ.  Proc.  §  3645.     See  ante,  p.  273. 

<  Hood  V.  Hood,  19  Hun,  300.     See  Sullivan's  Estate,  1  Tuck.  94. 
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cree,  directing  that  property  be  mortgaged,  leased,  or  sold,  lie  must 
execute,  aud  file  with  the  surrogate,  his  bond,  with  two  or  more 
sureties,  to  the  people  of  the  State,  in  a  penalty,  fixed  by  the  surro- 
gate, not  less  than  twice  the  sum  to  be  raised,  if  the  decree  directs 
a  mortgage ;  or,  if  it  directs  a  lease,  in  such  a  penalty  as  the  sur- 
rogate thinks  proper ;  or,  if  it  directs  a  sale,  in  a  penalty  not  less 
than  twice  the  value  of  the  real  property,  or  interest  in  real  prop- 
erty, directed  to  be  sold.  The  bond  must  be  conditioned  for  the 
faithful  performance  of  the  duties  imposed  upon  the  principal  by 
the  decree ;  for  the  payment  into  the  surrogate's  court,  within 
twenty  days  after  the  receipt  thereof,  by  the  principal,  of  all 
money  arising  from  the  mortgage,  lease,  or  sale ;  for  the  delivery 
to  the  surrogate,  within  the  same  time,  of  all  the  securities  taken 
thereupon ;  and  for  the  accounting  by  the  principal,  for  all  money 
received  by  him,  whenever  he  is  required  so  to  do  by  a  court  of 
competent  jurisdiction." ' 

* 

Bond  of  administrator  with  will  anneased.'] — An  administrar 

tor  with  the  will  annexed,  inasmuch  as  no  confidence  has  been 
reposed  in  him  by  the  testator,  stands,  as  regards  security,  in  the 
position  of  an  administrator  in  intestacy ;  and,  accordingly,  it  is 
required  that  he  should,  in  all  cases,  before  letters  are  issued  to 
him,  give  a  bond  such  as  is  required  from  an  executor  who  is 
compelled  to  give  security  pursuant  to  the  statute.^  Where,  upon 
the  appointment  of  an  administratrix  with  the  will  annexed,  she, 
with  the  other  defendants  as  her  sureties,  executed  and  delivered 
to  the  surrogate  a  bond  in  the  usual  form,  and  subsequently  one 
of  the  clerks  in  the  surrogate's  office,  without  the  knowledge  or 
assent  of  any  of  the  parties  interested,  inserted  in  the  recital  in 
the  bond,  after  the  word  "  administratrix,"  the  words  "  with  the 
will  annexed,"  it  was  held,  in  an  action  upon  the  bond,  that  the 
words  inserted  did  not  change  the  legal  force  and  character  of  the 
bond,  nor  did  the  imauthorized  insertion  thereof  avoid  the  instru- 
ment, or  relieve  the  obligors  from  liability  under  it  as  originally 
executed.' 

Bond  of  tempora/ry  administrator.] — A  temporary  adminis- 
trator, appointed  upon  the  estate  either  of  a  decedent  or  of  an 

'  Co.  Civ.  Proc.  §  2766. 

'  See  Co.  Civ.  Proc.  §  2645.     See  ante,  p.  287. 

'  Casoni  v.  Jerome,  58  N.  T.  315. 
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absentee,  is  required,  before  letters  are  issued  to  him,  to  qualify  in 
the  same  manner  as  an  administrator  in  chief  in  a  case  of  intes- 
tacy.^ In  an  action  against  the  sureties  upon  a  bond  given  by  a 
special  administrator  or  collector  under  the  former  statute,  a  recital 
in  the  bond  that  the  surrogate  was  about  to  issue  letters,  with  proof 
that  defendant's  principal  acted  as  special  administrator,  was  called 
to  account  and  was  decreed  to  be  in  default  as  such,  was  held 
sufficient  evidence  of  the  actual  appointment,  and  the  issuing  of 
letters  to  the  special  administrator ;  it  was  not  necessary  that  the 
bond  should  state  an  actual  appointment.^  In  such  an  action,  upon 
due  proof  being  made  that,  upon  the  settlement  of  the  accounts  of 
defendant's  principal,  an  amount  of  money  remained  in  his  hands 
which  he  had  failed  to  pay  over,  the  burden  is  upon  the  defendant 
to  show  that  this  has  been  paid  over.  The  presumption  is  that  it 
has  not  been  paid,  and  to  escape  liability,  the  presumption  must 
be  rebutted  by  proof  that  it  has  been.^ 

Bond  of  administrator,  de  bonis  non.] — An  administrator,  de 
ionis  non,  i.  e.,  a  person  appointed  to  complete  the  administration 
of  the  estate  of  an  intestate,  where  all  the  administrators,  to  whom 
letters  have  been  issued,  die,  or  become  incapable,  or  the  letters 
are  revoked  as  to  all  of  them,  is  required  to  qualify  in  the  same 
manner  as  if  he  were  an  original  administrator  in  chief.^ 

Bond  of  amciUa/ry  executor  or  administrator.] — A  person  to 
whom  ancillary  letters  testamentary,  or  of  administration,  are  is- 
sued from  a  surrogate's  court  of  this  State,  is  required,  before  the 
letters  are  issued,  to  qualify  in  the  same  manner  as  a  domestic  ad- 
ministrator upon  the  estate  of  an  intestate ;  "  except  that  the  pen- 
alty of  the  bond  may,  in  the  discretion  of  the  surrogate,  be  in 
such  a  sum,  not  exceeding  twice  the  amount  which  appears  to  be 
due  from  the  decedent  to  residents  of  the  State,  as  will,  in  the 
surrogate's  opinion,  effectually  secure  the  payment  of  those  debts ; 
or  the  sums  which  the  resident  creditors  will  be  entitled  to  receive, 
from  the  persons  to  whom  the  letters  are  issued,  upon  an  account- 
ing and  distribution,  either  within  the  State,  or  within  the  juris- 
diction where  the  principal  letters  were  issued."  ^ 


'  Co.  Civ.  Proc.  §  2671.  '  Dayton  v.  Jolinson,  69  N.  Y.  419. 

3  Id.  *  Bee  Co.  Civ.  Proc.  §  2693. 

'  Co.  Civ.  Proc.  §  2699.     See  ante,  p.  275. 


398  OFFICIAL  BONDS. 


Bond  of  General  Guardian  of  Infant's  Property. 


Action  on  executor's  or  ad/rrwmsbrator' s  iond  iy  person  ag- 
gri&oed,  after  letters  revoTced.'] — Where  the  letters  of  an  executor 
or  administrator  have  been  revoked,  "and  no  successor  is  ap- 
pointed, any  person  aggrieved  may,  upon  obtaining  an  order  from 
the  surrogate,  granting  him  leave  so  to  do,  maintain  an  action 
upon  the  official  bond  of  the  executor  or  administrator,  in  behalf 
of  himseK  and  all  others  interested ;  in  which  the  plaintiff  may 
recover  any  money,  or  the  full  value  of  any  other  property,  re- 
ceived by  the  principal  in  the  bond,  and  not  duly  administered  by 
him,  and  to  the  full  extent  of  any  injury,  sustained  by  the  estate 
of  the  decedent,  by  any  act  or  omission  of  the  principal.  The 
money  recovered  in  such  an  action  must  be  paid,  by  the  sheriff  or 
other  officer  who  collects  it,  into  the  surrogate's  court ;  and  the 
surrogate  must  distribute  it  to  the  creditors  or  other  persons  enti- 
tled thereto."  ^  The  proceedings  for  such  a  distribution  are  the 
same  as  prescribed  for  the  distribution  of  theproceeds  of  a  sale  of 
real  property  of  a  decedent,  for  the  payment  of  his  debts  or  fu- 
neral expenses.' 


ARTICLE  THIRD. 

OFFICIAL   BONDS  OF  GTTAEDIANS,  TBSTAMENTAET   TRUSTEES,  AND  FEEE- 
HOLDEES,    TO    SELL    LANDS. 

Bond  of  general  gua/rdian  of  infamfs  property.] — Before  let- 
ters of  guardianship  of  an  infant's  property  are  issued  by  the  sur- 
rogate's court,  the  person  appointed  "  must  execute  to  the  infant, 
and  file  with  the  surrogate,  his  bond,  with  at  least  two  sureties,  in  a 
penalty,  fixed  by  the  surrogate,  not  less  than  twice  the  value  of  the 
personal  property,  and  of  the  rents  and  profits  of  the  real 
property ;  conditioned  that  the  guardian  will,  in  all  things,  faith- 
fully discharge  the  trust  reposed  in  him,  and  obey  all  lawful  direc- 
tions of  the  surrogate  touching  the  trust ;  and  that  he  will,  in  aU 
respectsj  render  a  just  and  true  account  of  all  money  and  other 
property  received  by  him,  and  of  the  application  thereof,  and  of 
his  guardianship,  whenever  he  is  required  so  to  do,  by  a  court  of 
competent  jurisdiction." '    The  complaint  in  an  action  against  the 


Co.  Civ.  Proc.  §  3609.  '  Id.  s  Co.  Civ.  Proc.  §  2830. 
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Security  by  Ancillary  Guardian. — Bond  of  Guardian  by  Will  or  Deed. 

surety  in  the  bond  of  a  guardian  of  an  infant's  property,  setting 
up  an  order  of  the  surrogate  in  a  matter  within  his  jurisdiction, 
and  where  a  want  of  jurisdiction  does  not  appear  on  the  face  of 
the  order,  is  sufficient,  though  not  alleging  the  facts  necessary  to 
give  jurisdiction ;  as  those  facts  will  be  presumed.^ 

Bond  of  general  guardian  of  infa/nfs  person.] — Before  let-r 
ters  of  guardianship  of  an  infant's  person  are  issued  by  the  surro- 
gate's court,  the  surrogate  may  require  the  person  appointed  "  to 
execute  to  the  infant  a  bond,  in  a  penalty  fixed  by  the  surrogate, 
and  with  or  without  sureties,  as  to  the  surrogate  seems  proper ; 
conditionedjthat  the  guardian  will  in  all  things  faithfully  discharge 
the  trust  reposed  in  him,  and  duly  account  for  all  money  or  other 
property  which  may  come  to  his  hands,  as  directed  by  the  surro- 
gate's court."  ^  Where  the  general  guardian  of  an  infant  is  dis- 
charged upon  his  own  resignation,  the  sureties  in  his  official  bond 
continue  to  be  liable,  with  respect  to  all  matters  connected  with 
his  trust,  until  his  account  is  judicially  settled  at  the  instance  of  his 
successor  or  of  the  ward.' 

Security  hy  a/rhciUa/ry  gua/rdia/n.l — Where  ancillary  letters  of 
guardianship  are  granted  by  a  surrogate's  court  of  this  State,  as 
they  may  be,  in  the  case  of  an  infant  residing  without  the  State 
and  within  the  United  States,  and  who  is  entitled  to  property 
within  this  State,  or  to  maintain  an  action  in  any  court  thereof, 
the  letters  are  issued  without  security ;  but  they  can  be  issued  only 
to  a  person  who  has  been  appointed  a  general  guardian  of  the  in- 
fant's property  by  a  court  of  competent  jurisdiction  within  the 
State  or  territory  where  the  ward  resides  and  has  there  given 
security,  in  at  least  twice  the  value  of  the  personal  property,  and 
of  the  rents  and  profits  of  the  real  property  of  the  ward.*  The  let- 
ters will  be  issued  only  on  the  application  of  the  guardian  himself ;  ^ 
and,  formerly,  the  security  which  the  guardian  had  given  in  the 
foreign  jurisdiction  must  have  been  a  bond,  in  all  cases.^ 

Bond  of  gua/rdian  hy  will  or  deed.] — ^Where  a  guardian  of  an 
infant's  person  or  property  has  been  duly  appointed  by  the  will  or 


1  Beams  v.  Gould,  77  N.  T.  455;  decided  under  L.  1870,  c.  359,  §  1.     See, 
now,  Co.  Civ.  Proc.  §  2473 ;  p.  50,  ante. 

'  Co.  Civ.  Proc.  §  2831.  '  Co.  Civ.  Proc.  §  2837. 

*  Co.  Civ.  Proc.  §§  2838,  2840.  »  Matter  of  Pitch,  3  Redf.  457.  « Id. 
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deed  of  tlie  father  or  mother  of  the  infant,  the  surrogate's  court 
in  which  the  will  was  admitted  to  probate,  or  of  the  county  in 
which  the  deed  was  recorded,  is  authorized,  upon  the  petition  of 
the  infant  or  any  relative  or  other  person  in  his  behalf,  to  make  a. 
decree  requiring  the  guardian  to  give  security  for  the  performance 
of  his  trust,  in  any  case  where  a  person  named  as  executor  in  a  will 
can  entitle  himself  to  letters  testamentary  only  by  giving  a  bond.* 
The  security  to  be  given  by  such  a  guardian,  when  required,  must 
be  a  bond  to  the  same  effect  and  in  the  same  form  as  the  bond  of 
a  general  guardian  appointed  by  the  surrogate's  court.  Each  pro- 
vision of  the  eighteenth  chapter  of  the  code,  applicable  to  the  bond 
of  a  general  guardian  so  appointed,  and  to  the  rights,  duties  and 
liabilities  of  the  parties  thereto,  or  any  of  them,  including  the  re- 
lease of  the  sureties  and  the  giving  of  a  new  bond,  applies  to  the 
bond  given  by  a  guardian  appointed  by  wUl  or  deed,  and  the  par- 
ties thereto.^  If  the  guardian  fails  to  give  a  bond  as  required  by 
the  decree  of  the  surrogate,  it  is  a  ground  for  his  removal.^ 

Special  gucN-dicms,  or  gua/rdimis  ad  liteTn.] — The  code  con- 
tains a  provision  in  respect  to  the  guardian  ad  litem  appointed  for 
an  infant  party  to  an  action,  to  the  effect  that  such  a  guardian 
shall  not  be  permitted  to  receive  money  or  property  of  the  infant, 
other  than  costs  and  expenses  allowed  to  the  guardian  by  the  court, 
until  he  has  given  sufficient  security  approved  by  a  judge  of  the 
court  or  a  county  judge ;  and  prescribing  the  form  of  the  security, 
to  wit,  a  bond,  with  at  least  two  sureties  ;  and  permitting  proceed- 
ings to  be  taken  for  a  renewal  of  the  bond.*  But  there  appears 
to  be  no  corresponding  provision  relating  to  special  guardians  of 
infants,  appointed  by  a  surrogate  in  proceedings  in  his  court,  al- 
though he  has  authority  to  appoint  such  officers.^ 

Bond  of  freeholder,  on  selling,  etc.,  decedenCs  lands.] — If  a 
sole  executor  or  administrator,  or  all  the  executors  or  administra- 
tors, fail  to  give  the  necessary  bond,  where  the  decedent's  lands  are 
to  be  sold,  etc.,  to  pay  debts  or  funeral  expenses,  the  surrogate 
must  make  an  order  appointing  a  disinterested  freeholder  to  exe- 

'  Co.  Civ.  Proc.  §  3853.  «  Co.  Civ.  Proc.  §  2854 

"  Co.  Civ.  Proc.  §  3858.  *  Co.  Civ.  Proc.  §§  474,  475. 

'  See  Co.  Civ.  Proc.  §g  3527,  3530. 
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cute  the  decree.  A  person  so  appointed  must  give  a  bond  in  all 
respects  like  that  required  from  an  executor  or  administrator,  as 
prescribed  in  the  code.' 

Bond  of  testmnentary  trustee.] — Upon  the  petition  of  any 
person  beneficially  interested  in  the  execution  of  a  trust  created 
by  will,  the  surrogate  is  authorized  to  make  a  decree  requiring  a 
testamentary  trustee  to  give  security  for  the  performance  of  his 
trust,  in  any  case  where  a  person  named  as  executor  in  a  will  can 
entitle  himself  to  letters  testamentary  only  by  giving  a  bond.^ 
The  security  to  be  given  by  a  testamentary  trustee,  when  required, 
must  be  a  bond  to  the  same  effect  and  in  the  same  form  as  an  ex- 
ecutor's bond.  Each  provision  of  the  eighteenth  chapter  of  the 
code,  applicable  to  the  bond  of  an  executor,  or  to  the  rights,  du- 
ties and  liabilities  of  the  parties  thereto  or  any  of  them,  including 
the  release  of  the  sureties,  and  the  giving  of  a  new  bond,  applies 
to  the  bond  so  given  and  to  the  parties  thereto.'  If  the  testamen- 
tary trustee  fails  to  give  a  bond  as  required  by  the  decree  of  the 
surrogate,  it  is  a  ground  for  his  removal.* 


'  Co.  Civ.  Proc.  §  3767.     See  p.  393,  anU. 

=  Co.  Civ.  Proc.  §  2815.    See  p.  394,  ante.  »  Co.  Civ.  Proc.  §  2816. 

"  Co.  Civ.  Proc.  §  3817.  See  Blake  v.  Sands,  3  Redf.  168,  as  to  the  surro- 
gate's power  to  remove  a  testamentary  trustee  before  the  present  code ;  and,  also, 
ante,  p.  375. 
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ARTICLE   FIRST. 

WHAT     CONSTITUTE     ASSETS. 

Filing  wwentory  of  assetsJ] — The  first  duty  of  an  executor  or 
administrator  is  to  prepare  and  file  an  inventory  of  the  personal 
property  ^  of  the  decedent.  Strictly  speaking,  the  word  "  assets," 
which  is  commonly  used  in  this  connection,  has  a  more  restricted 
meaning  than  "personal  property,"  the  former  signifying  personal 
property  applicable  to  the  payment  of  the  debts  of  the  decedent,^ 
and  thus  not  including  the  property  which  is  exempt  from  seizure 
by  creditors,  and  which  is  to  be  set  apart  for  the  use  of  the  widow 
and  minor  children.  But,  as  we  shall  have  occasion  to  point  out 
hereafter,  all  the  personal  property  of  the  decedent,  exempt  from 
seizure  or  otherwise,  passes  to  the  executor  or  administrator,  who 
is  entitled  to  its  possession  and  custody,  in  order  to  inventory  the 
articles  and  set  aside  those  which  are  exempt.  The  statute  declares 
that  certain  property  enumerated  in  nine  distinct  classes,  shall  be 
deemed  assets,  and  shall  go  to  the  executors  or  administrators,  to 
be  applied  and  distributed  as  part  of  the  personal  estate,  and  shall 
be  included  in  the  inventory.'    It  does  not  follow  that  no  other 


'  See  Co.  Civ.  Proc.  §  2514,  suhd.  2.  « Id. 

'  2  R.  8.  82,  §  6.  The  revisers  of  the  statutes,  in  their  report  to  the  legislature, 
say  of  this  section,  that  the  object  of  it  was  to  apprise  executors,  etc.,  of  the 
description  of  property  which  was  committed  to  their  charge,  and  to  settle  the 
law  upon  some  disputed  points;  and  that  all  those  articles  which  were  likely  to 
occasion  doubt  were  therefore  enumerated. 
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kinds  of  property  than  those  thus  enumerated  are  to  be  inyento- 
ried  and  accounted  for  by  the  executor  or  administrator. 

Interest  m,  land.'] — The  first  three  classes,  which  require  no 
particular  comment,  embrace  certain  interests  in  lands  which  do 
not  amount  to  a  freehold,  and  which  are  designated  in  the  statute, 
as  follows : 

"  1.  Leases  for  years ;  lands  held  by  the  deceased  from  year  to 
year ;  and  estates  held  by  him  for  the  life  of  another  person.  2. 
The  interest  which  may  remain  in  the  deceased  at  the  time  of  his 
death,  in  a  term  for  years,  after  the  expiration  of  any  estate  for 
■years  therein,  granted  by  him  or  any  other  person.  3.  The  inter- 
est in  lands  devised  to  an  executor  for  a  term  of  years,  for  the 
payment  of  debts."  ' 

The  executor  or  administrator  is  not  accountable  for  the 
value  of  a  pew  belonging  to  the  decedent,  as  it  descends 
to  the  heir  as  real  estate;^  nor  for  real  estate  devised  to 
one  for  life,  and  then  directed  to  be  converted  into  cash;^ 
nor  for  the  proceeds  of  property  in  which  the  decedent  had 
a  base  or  determinable  fee,  this  being  also  real  estate.*  But 
where  the  decedent,  shortly  before  his  death,  rented  premises  for 
three  years,  by  parol,  a  lease  being  drawn  but  not  signed,  and  he 
entered  and  made  improvements,  the  whole  term  was  held  to  be 
assets.*  And  where  premises  are  leased  for  the  term  of  one  year 
and  an  indefinite  period  thereafter,  at  an  annual  rent  which  the 
lessee  agrees  to  pay,  and  he  enters  and  occupies  for  several  years,  he 
is  the  owner  of  an  estate  as  tenant  from  year  to  year,  which,  on  his 
death,  passes  to  his  personal  representatives,  who  hold  it  by  virtue 
of  the  demise  to  him.' 

Fixtures.] — Fixtures  constitute  the  fourth  class  of  assets  speci- 
fied in  the  statute ;  that  is,  "  things  annexed  to  the  freehold  or  to 
any  building,  for  the  purposes  of  trade  or  manufacture,  and  not 
fixed  into  the  wall  of  a  house  so  as  to  be  essential  to  its  support." 
Except  fixtures  falling  within  this  description,  things  annexed  to 


'  McNabb  v.  Pond,  4  Bradf .  7.  The  interest  in  a  church  pew  is  limited  and 
usufructuary  merely  (Freligh  v.  Piatt,  5  Cow.  494).  See  Heeney  v.  St.  Peter's 
Church,2  Edw.  608;  Vielie  v.  Osgood,  8  Barb.  130;  Wheaten  v.  Gates,  18N.Y.  395. 

2  James  v.  Beesly,  4  Redf .  236.  ^  gtUwell  v.  Melrose,  15  Hun,  878. 

*  Green  v.  Green,  3  Redf.  408.  "  Pugsley  v.  Aikin,  11  N.  T.  494. 
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the  freehold  or  to  any  building,  do  not  go  to  the  executor,  but 
pass  with  the  freehold  to  the  heirs  or  devisees.^  Notwith- 
standing the  apparent  intention  of  the  legislature  to  abolish,  by 
this  section,  the  well-established  distinction  between  the  rights  of 
a  tenant  to  remove  certain  kinds  of  fixtures  which  he  had  himself 
annexed  to  the  freehold,  and  those  of  the  heirs  or  devisees,  the 
courts  have  found  it  necessary  to  resort  to  the  principles  of  the 
common  law,  to  ascertain  what  is  a  substantial  part  of  the  free- 
hold and  what  is  a  thing  annexed  thereto  for  the  purpose  of  trade 
and  manufacture ;  ^  the  result  of  the  decisions  being,  that  as  be- 
tween the  heir  and  the  personal  representative  of  the  decedent, 
the  rule  still  is,  that  whatever  is  annexed  or  affixed  to  the  freehold 
by  being  let  into  the  soil  or  annexed  to  it,  or  to  some  erection 
"Upon  it,  to  be  habitually  used  tliere,  particularly  if  for  the  purpose 
of  enjoying  the  realty,  or  some  profit  therefrom,  is  a  part  of  the 
freehold,  and  goes  to  the  heir  or  devisee.^  As  to  such  fixtures,  the 
rule  obtains  in  ISTew  Tork,  as  elsewhere,  which  treats  as  identical 
the  rights  of  heirs  and  personal  representatives,  grantor  and 
grantee,. and  mortgagor  and  mortgagee;  while  in  regard  to  certain 
annexations  for  purposes  of  trade  and  manufacture,  and  growing 
crops,  the  rule  is  the  same  in  the  case  of  the  heir  and  personal 
representative  as  in  that  of  landlord  and  tenant.*    In  applying  this 


'  2  R.  S.  83,  §  6,  subd.  4;  Id.  §  7. 

'  House  V.  House,  10  Paige,  158;  Ford  v.  Cobb,  30  N  Y.  344;  Voorhees  v. 
McGinnis,  48  Id.  278;  Coey's  Estate,  1  Tuclc.  125;  Livingston  v.  Sulzer,  19  Hun, 
375;  McKeage  v.  Hanover  Fire  Ins.  Co.  16  Hun,  239;  Wells  v.  Maples,  15  Hun, 
90;  McRea  v.  Cent.  Nat.  Bank  of  Troy,  66  N.  Y.  489. 

'  Buckley  v.  Buckley,  11  Barb.  43.  In  tbat  case  it  was  accordingly  held,  that 
all  erections  connected  with  a  cotton  factory  and  other  mills  propelled  by  water 
power,  including  the  dams,  water  wheels  and  gearing,  and  machinery  fastened 
to  the  ground  or  buildings,  axe  prima  facie  a  part  of  the  realty,  and  descend  to 
the  heir,  and  do  not  pass  to  the  executor  or  administrator.  And  see  Lockwood 
V.  Lockwood,  8  Eedf .  330,  336.  In  Hovey  v.  Smith  (1  Barb.  372),  the  court  held 
that,  whether  a  pump  and  pipe,  balance  and  scales,  and  a  beer  pump  were  an- 
nexed to  the  freehold,  was  a  matter  of  fact  which  belonged  to  the  surrogate  to 
decide. 

■*  For  illustrations  of  the  text,  see  the  cases,  supra,  and  also  Murdock  v.  Gif- 
ford,  18  N.  Y.  28,  33;  affi'g  20  Barb.  407;  Potter  v.  Cromwell,  40  N.  Y.  287; 
Miller  v.  Plumb,  6  Cow.  665;  Walker  v.  Sherman,  30  Wend.  636;  Farrar  v. 
Chaufletfite,  5  Den.  537;  Vanderpoel  v.  Van  Allen;  10  Barb.  157;  Laflin  v.  Grif- 
fiths, 35  Id.  58;  Tabor  v.  Robinson,  36  Id.  483;  Freeland  v.  Southworth,  24 
Wend.  191. 
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distinction,  however,  it  is  to  be  observed  that  the  contract  under 
which  the  article  may  have  been  affixed  to  the  freehold,  or  the 
wiU  from  which  the  executor  derives  his  authority,  may  modify 
the  rights  of  the  parties  interested  in  the  estate.' 

Hents.] — By  another  clause  of  the  statute,  rents  reserved  to  the 
deceased,  which  had  accrued  at  the  time  of  his  deathj  go  to  the 
executor  or  administrator  as  assets,  and  not  to  the  heir.**  This 
means  rents  which  had  become  due  to  the  deceased,  and  were 
payable  upon  or  before  his  death.'  If  the  rent  was  not  only  ac- 
cruing, but  was  due,  before  the  decedent's  death,  the  fact  that,  by 
the  terms  of  the  contract,  the  time  of  payment  was  postponed 
until  a  day  before  which  he  died,  does  not  affect  the  executor's 
right  to  take  the  rent.^ 

Crops  and  produce.] — The  statute  also  declares  that  "the  crops 
growing  on  the  land  of  the  deceased  at  the  time  of  his  death," 
and  every  kind  of  produce  raised  annually  by  labor  and  cultiva- 
tion, excepting  grass  growing  and  fruit  not  gathered,  shall  be  re- 
garded as  assets.'  This  is  not  a  new  rule,  but  is  simply  declaratory 
of  the  common  law.  A  distinction  has  always  been  taken  be- 
tween growing  crops  of  grain  and  vegetables,  such  as  wheat,  corn, 
and  potatoes,  the  annual  produce  of  labor  in  the  cultivation  of  the 
earth,  and  growing  trees,  fruit,  and  grass,  the  natural  produce  of 
the  earth,  which  grow  spontaneously  and  without  cultivation.  The 
former  have  always  been  considered  to  be  chattels,  which  the  ex- 
ecutor is  entitled  to  take ;  while  the  latter  are,  until  severed,  parcel 
of  the  land,  and  descend  to  the  heir.^  If  severed,  they  become 
chattels,  though,  to  have  that  effect,  the  severance  need  not  be  an 


'  Downing  v.  Marshall,  1  Abb.  Ct.  App.  Dec.  535.  In  that  case,  the  court 
observed,  that,  although  it  might  be  true  that  a  testator  could  not  by  his  will 
withdraw  fixtures  from  the  effect  of  the  statute,  where  such  property  was  neces- 
sary to  pay  debts,  yet  it  seems  the  statute  did  not  interfere  with  the  right  of  the 
testator  to  relieve  such  property  from  the  payment  of  debts  or  distribution,  in 
case  there  remained  other  property  sufficient  to  pay  the  debts,  though  it  might 
be  disposed  of  in  specific  legacies. 

2  3  R.  S.  83,  §  6,  subd.  7.    See  Harris  v.  Meyer,  3  Redf .  450. 

3  Marshall  v.  Moseley,  21  N.  T.  380.  Compare  1  R.  S.  74,7,  g  31;  Kohler  v. 
Knapp,  1  Bradf.  341. 

'  Wadsworth  v.  Allcott,  6  N.  T.  64.  =  3  R.  S.  83,  §  6,  subd.  5,  6. 

'  Bank  of  Lansingburgh  v.  Crary,  1  Barb.  544;  Kain  v.  Fisher,  6  N.  Y.  597. 
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actual  physical  severance.  Thus,  a  valid  sale  of  growing  trees, 
etc.,  to  one  having  no  interest  in  the  land,  has,  in  law,  the  effect- 
to  sever  them  from  the  land ;  and,  in  that  case,  it  seems,  they  go 
to  the  executors  of  the  purchaser,  as  personal  property.^  But 
where  land,  upon  which  a  crop  of  wheat  is  growing,'  is  devised  in 
such  form  as  to  convey  it  to  the  devisee,  the  crop  is  put  upon  the 
footing  of  a  chattel  specifically  bequeathed,  and  the  executor, 
though  he  may  take  the  crop  primarily  as  trustee  for  creditors  can- 
not sell  it  to  pay  general  legacies ;  and  where  it  appears  that  there 
are  no  creditors,  there  being  no  longer  any  trust  purpose  to  serve, 
the  whole  title,  legal  and  equitable,  vests  in  the  devisee,  who  can 
compel  a  delivery,  or  in  case  it  has  been  converted  by  the  execu- 
tor or  any  other  person,  may  maintain  an  action  to  recover  its 
value.'    ^ 

Things  in  action  and  other  property.'] — Debts  secured  by 
mortgage,  bonds,  notes,  or  bills ;  accounts,  money,  and  bank  bills, 
or  other  circulating  medium,  things  in  action,  and  stock  in  any 
company,  whether  incorporated  or  not ;  and  goods,  wares,  mer- 
chandise, utensils,  furniture,  cattle,  provisions,  and  every  other 
species  of  personal  property  and  effects,  not  expressly -excepted, 
are  also  declared  by  the  statute  to  be  personal  assets.^  An  order 
of  a  surrogate  requiring  an  administrator  to  inventory  certain 
bonds  as  part  of  the  estate,  made  in  a  proceeding  instituted  by 
one  only  of  the  next  of  kin,  does  not  preclude  the  administrator 
from  claiming  them  as  his  own  property.*  And  where  an  intent 
is  manifested,  on  the  face  of  the  wiU,  that  a  claim  agahist  an  ex- 
ecutor is  to  be  enforced  only  by  a  deduction  from  a  bequest  to  his 
wife,  he  is  not  chargeable  with  it  as  assets.^  A  debt,  owing  by 
one  of  several  executors  to  the  testator,  at  the  time  of  his  decease, 
is  an  asset  in  the  hands  of  the  debtor  executor,  for  which  he  is 
solely  responsible ;  but  it  should  appear  as  such  asset  in  a  joint 
account  rendered  by  the  executors ;  it  cannot  be  credited  as  an 
uncollected  asset.^ 


'  "Warren  v.  Leland,  3  Barb.  613.   And  see  Mclntyre  v.  Barnard,  1  Sandf .  Ch 
53. 

■'  Stall  V.  Wilbur,  77  N.  Y.  158.  '  3  R.  S.  83,  §  6,  subd.  8,  9. 

"  Young  V.  Young,  5  Week.  Dig.  109. 

'  Stevens  v.  Stevens,  3  Redf .  365. 

"  Adair  v.  Brimmer,  74  N.  Y.  540;  Freeman  v.  Freeman,  4  Redf.  311;  Decker 
V.  Miller,  3  Paige,  149. 
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Literary  property.'] — The  executors  or  administrators  of  any 
person  have  also  the  same  privilege  as  the  person  himself,  to  copy- 
right a  book,  play,  etc.,  of  which  he  was  the  author,  etc.,  and  of 
vending  a  book  copyrighted  by  him.'  But  letters  or  correspond- 
ence are  not  assets  in  the  hands  of  the  receiver's  personal  represen- 
tative, for  the  purpose  of  sale.^ 

Partnership  property.] — Where  the  deceased  was  a  member 
of  a  business  firm,  his  executor  has  only  a  right  to  an  accounting, 
as  against  the  surviving  members  of  the  firm.  The  surviving 
partner  is  entitled  to  the  exclusive  possession  and  management  of 
the  firm  assets,  for  the  purpose  of  selKng  and  closing  the  same, 
and  is  not  required  to  file  the  books,  to  enable  the  next  of  kin  to 
ascertain  the  interest  of  the  decedent.^  For  every  other  purpose, 
the  surviving  partner  and  the  executor  or  administrator  of  the  de- 
ceased partner  are  tenants  in  common  of  the  partnership  prop- 
erty.* 

Surplus  moneys.] — The  law  treats  as  personal  property,  and 
therefore  within  the  power  of  the  executor  and  administrator,  any 
interest  in  the  proceeds  of  real  property,  which  was  sold  by  author- 
ity of  law  before  the  decedent's  death,  and  after  he  had  become 
of  full  age.^ 

Insurance  moneys.] — ^Where  the  decedent  had  an  insurance 
policy  upon  his  life,  payable  to  his  executors  or  administrators,  the 
fund  is,  of  course,  assets.  Where  a  policy,  payable  to  the  widow 
or  children,  is  issued  by  a  company  whose  charter  declares  that 
such  policies  shall  issue  to  the  benefit  of  the  payee,  independently 
of  the  creditors  of  the  person  whose  life  is  the  subject  of  insur- 


>•  U.  S.  Eev.  Stat.  p.  966,  §  4953. 

'  Eyre  v.  Higbee,  35  Barb.  503.  As  to  patent  rights,  see  Ktts  v.  Jameson, 
15  Id.  310. 

3  Waring  v.  Waring,  1  Eedf .  205.    See  Thomson  v.  Thomson,  1  Bradf .  34. 

■•  See  Ch.  XVII,  post. 

«  See  Bogert  v  Furman,  10  Paige,  496;  Sweezey  v.  Willis,  1  Bradf.  495; 
Cox  V.  McBurney,  3  Sandf .  561 ;  Horton  v.  McCoy,  47  N.  T.  31 ;  Sweezey  v. 
Thayer,  1  Duer,  386;  Foreman  v.  Foreman,  7  Barb.  315;  Davison  v.  De  Freest, 
3  Sandf.  Ch.  456;  Hoey  v.  Kinney,  10  Abb.  Pr.  400.  As  to  the  proceeds  of  a 
partition  sale,  invested  for  the  heirs  during  the  widow's  life,  see  Robinson  v. 
McGregor,  16  Barb.  581;  Shumway  v.  Cooper,  Id.  556. 
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ance,  the  fund  is  secured  to  the  beneficiaries,  and  the  husband  or 
father  cannot,  by  bequeathing  the  policy  for  other  uses,  defeat 
their  right.^    In  case  of  such  a  policy,  as  in  the  case  of  any  life  in- 
surance for  the  benefit  of  the  natural  dependents  of  the  deceased, 
the  fund  may,  doubtless,  be  pursued  as  assets  by  creditors,  but 
only  in  case  and  so  far  as  it  can  be  shown  that  it  was  procured  by 
the  payment  of  premiums  in  fraud  of  the  creditors  of  the  dece- 
dent.^   Fire  insurance  policies,  on  which  moneys  had  become  due 
by  a  loss  before  the  decedent's  death,  are  assets.     Where  the  death 
occurs  after  insurance,  and  before  a  loss,  the  executor  or  adminis- 
trator should  give  notice  to  the  insurers  to  make  the  policy  one 
for  the  benefit  of  "  the  estate,"  unless  the  property  covered  has 
clearly  passed  to  particular  persons  as  heirs  or  devisees,  beyond  any 
question  of  claim  in  favor  of  others.     A  policy  thus  continued  by 
the  personal  representative,  as  well  as  one  taken  out  by  the  de- 
ceased, and  in  terms  payable  to  his  personal  representative,  or  one 
taken  out  in  the  first  instance  by  the  personal  representative,  may 
give  him  a  right  of  action  when  a  loss  occurs ;  but  ■  the  question 
whether  the  fund  accruing  is  assets  or  not  will  depend  on  the  char- 
acter of  the  property  insured.     The  executor  or  administrator, 
though  he  has  no  title  to  the  realty — and  the  creditors  have  no  hen 
thereon — nevertheless  represents  the  creditors ;  and  their  interest, 
like  that  of  a  mortgagee,  is  insurable.' 

Damages  hy  reason  of  decedent's  death.] — Where  the  death  of 
a  decedent  who  left,  him  or  her  surviving,  a  husband,  wife,  or  next 
of  kin,  was  caused  by  the  wrongful  act,  neglect  or  default  of  a 
natural  person  who,  or  a  corporation  which,  would  have  been  lia- 
able  to  an  action  therefor  if  death  had  not  ensued,  the  executor  or 


'  Euppert  V.  Union  Mut.  Ins.  Co.  7  Robt.  155.  And  see  Senior  v.  Aekerman, 
3  Redf .  302. 

*  By  special  statutes,  a  wife  may  effect  insurance  on  her  husband's  life,  and 
if  she  survive,  the  insurance  moneys  will  be  payable  to  her  or  her  children,  ex- 
cept as  to  such  part  as  may  be  secured  by  premium  paid,  in  any  year,  out  of  the 
property  of  the  husband,  exceeding  $500  (L.  1840,  c.  80;  L.  1858,  c.  187;  L. 
1866,  o.  656;  L.  1870,  c.  377;  L.  1873,  c.  831).  See  L.  1879,  c.  248,  as  to  the 
assignability  or  surrender  of  a  wife's  policy. 

2  Wyman  v.  Wyman,  26  N.  Y.  253,  modifying  36  Barb.  368;  Herkimer  v. 
Rice,  27  N.  Y.  163;  Colburn  v.  Lansing,  46  Barb.  37;  Clinton  v.  Hope  Ins.  Co. 
45  N.  Y.  454;  affi'g  51  Barb.  647. 
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administrator  may  maintain  an  action  to  recover  damages  for  the 
same,  whicli  are  exclusively  for  the  benefit  of  the  decedent's  hus- 
band or  wife  and  next  of  kin,  and  when  collected  are  to  be  distrib- 
uted by  the  plaintiff  as  if  they  were  unbequeathed  assets  left  in 
his  hands  after  payment  of  all  debts  and  expenses  of  administra- 
tion.* The  damages,  therefore,  are  not  assets  for  the  general  pur- 
poses of  administration.  The  expenses  of  the  action,  and  the 
representative's  commissions  on  the  residue,  are  to  be  allowed  by 
the  surrogate,  upon  notice,  given  in  such  a  manner  and  to  such  per- 
sons as  the  surrogate  deems  proper.^ 

Foreign  assets.] — Personal  property  has  no  status  or  locality, 
except  as  it  follows  the  owner's  person ;  and  wherever  situate,  the 
representative  is  the  proper  person  to  collect  and  receive  it. 
Hence  assets  belonging  to  a  deceased  resident,  situated  in  another 
State,  must  be  included  in  the  inventory  of  the  assets  filed  by  his 
executor,  to  whom  letters  testamentary  are  issued  here.^  It  is  not 
sufficient  for  the  appraisers  to  include  only  such  property  as  "  shall 
be  exhibited  to  them,"  but  all  the  property  of  which  they  have 
any  knowledge  should  be  included.* 


AETICLE  SECOND. 

ABTICLES    SET  APART    FOE   THE   FAMILY    OF   THE   DECEASED. 

Estate  of  executor,  eto.,  in  exempted  articles.] — The  law,  upon 
the  same  grounds  of  humanity  on  which  it  exempts  certain  arti- 
cles of  a  debtor  from  seizure  by  creditors  under  execution,  sets 
apart  certain  of  the  goods,  etc.,  of  a  decedent,  for  the  use  and 
benefit  of  a  widow  or  minor  children,  or  both.  These  articles  are 
enumerated  by  the  statute.  They  ai-e  as  much  assets  as  any  part 
of  the  personal  estate,  and  as  such  would  pass  under  the  will,  or 
be  applicable  to  the  payment  of  debts,  but  for  the  statutory  pro- 
vision exempting  them  from  the  operation  of  the  laws  relating  to 
administration  of  estates.  In  the  eye  of  the  law,  therefore,  these, 
like  other  personalty,  pass  to  the  executor,  for  the  purposes  of  the 


'  Co.  Civ.  Proc.  §§  1903,  1903.    See  ante,  p.  97.  '  Id.  g  1903. 

2  Matter  of  Butler,  38  K  Y.  397.  ^  Id. 
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trust  vested  in  Mm ;  and  he  has  a  right  to  their  possession  and 
custody,  in  order  to  inventory  the  articles,  and  set  apart  those 
which  the  statute  exempts.^  His  authority  in  this  respect,  how- 
ever, is  that  of  a  trustee  for  the  widow  or  family ;  and  if  he  refuse 
or  neglect  to  set  apart  the  articles,  the  surrogate  may  cite  him  to 
show  cause  why  he  should  not  be  compelled  to  do  so ; '  and  if  he 
sells  the  articles,  the  proceeds  constitute  a  trust  in  his  hands, 
which  the  surrogate  may  compel  him  to  pay  over,  if  the  widow 
affirms  the  sale.'  It  seems,  also,  that  in  case  of  willful  neglect,  he 
is  liable  to  an  action.^ 

Compelling  the  settmg  a/pa/rt,  etc.,  of  exempt  a/rticles.] — "  Where 
an  executor  or  administrator  has  failed  to  set  apart  property  for  a 
surviving  husband,  wife,  or  child,  as  prescribed  by  law,  the  person 
aggrieved  may  present  a  petition  to  the  surrogate's  court,  setting 
forth  the  failure,  and  praying  for  a  decree,  requiring  him  to  set 
apart  the  property  accordingly ;  or,  if  it  has  been  lost,  injured, 
or  disposed  of,  to  pay  the  value  thereof,  or  the  amount  of  the  iu- 
jury  thereto ;  and  that  he  may  be  cited  to  show  cause  why  such  a 
decree  should  not  be  made.  If  the  surrogate  is  of  the  opinion  that 
sufiBeient  cause  is  shown,  he  must  issue  a  citation  accordingly. 
Upon  the  return  of  the  citation,  the  subrogate  must  make  such  a 
decree  in  the  premises  as  justice  requires.  In  a  proper  ease,  the 
decree  may  require  the  executor  personally  to  pay  the  value  of 
the  property,  or  the  amount  of  the  injury  thereto>"  ^  The  decree, 
made  upon  a  judicial  settlement  of  the  account  of  an  executor  or 
administrator,  may  award  to  a  surviving  husband,  wife,  or  child, 
the  same  relief  which  may  be  awarded,  in  his  or  her  favor,  upon 
a  petition  presented  as  above.' 

The  interest  of  widow,  etc.,  in  exempted  articles.} — The  effect 
of  the  statutes  is  to  give  the  widow  and  children  of  a  person  own- 
ing personal  property  of  the  character  specified  therein,  at  least  a 


'  Voelckner  v.  Hudson,  1  Sandf.  215. 

»  Sheldon  v.  Bliss,  8  N.Y.  31;  affi'g  7  Barb.  153.  And  see  Lockwood  v.  Lock- 
wood,  3  Redf.  830,  386;  Co.  Civ.  Proc.  §  3730. 

'  Id.  And  an  error  in  this  matter  may  be  corrected  by  a  proper  credit  on  an 
accounting  (Clayton  v.  Wardell,  3  Bradf.  1). 

^  Voelckner  v.  Hudson,  1  Sandf.  315. 

'  Co.  Civ.  Proc.  §  3730.  e  Co.  Civ.  Proc.  g  3721. 
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beneficial  interest  in  so  much  as  the  statutes  specify,  subject  only 
to  the  right  of  the  executor  or  administrator  to  take  possession  for 
the  purpose  of  inventorying  it ;  and  (so  far  at  least  as  the  selection 
of  the  articles  is  not  made  dependent  on  the  discretion  of  the  ap- 
praisers) the  widow  may  sell  them  immediately,  subject,  however, 
to  the  aforesaid  right.^  The  testator  cannot  by  his  will  defeat  this 
provision  which  the  law  makes  for  the  family.^  "Where  a  widow 
dies,  leaving  her  surviving  a  minor  child  or  children,  the  same 
articles  and  personal  property  are  to  be  set  apart  for  the  benefit  of 
the  minors  as  are  set  apart  for  the  benefit  of  the  widow,  etc.,  in 
the  case  of  a  man  dying,  etc.^  It  was  formerly  held,  that,  on  the 
accounting  of  an  administratrix,  she  could  not  be  allowed  for  the 
articles  which  she  might,  as  widow,  have  claimed  to  be  exempt  by 
law  in  her  favor,  on  making  the  inventory,  if  they  were  not  so  al- 
lowed ;  especially  where  there  was  evidence  tending  to  show  that 
she  had  possession  of  assets  not  inventoried ;  and  that  if,  through 
ignorance  or  mistake,  she  omitted  to  claim  the  exemption  at  the 
proper  time,  the  remedy  is  a  special  application  to  correct  the 
mistake,  on  notice  to  the  creditors  and  next  of  kin.* 

Exempt  a/rtioles  enumerated.'] — The  provisions  of  the  statute' 
are,  that  where  a  man  having  a  family  dies,  leaving  a  widow  or  a 


■  Fox  V.  Burns,  13  Barb.  677.  '  Vedder  v.  Saxton,  46  Barb.  188. 

3  L.  1867,  c.  783,  §  13. 

''  Cornwell  v.  Deck,  3  Redf .  87.  By  the  act  of  1874,  the  exemption  in  the 
case  of  a  man  dying,  leaving  a  family,  was  enlarged,  but  no  mention  was  made 
of  the  case  of  a  widow  dying,  leaving  minor  children.  By  the  act  of  1867,  the 
exemption  in  the  case  of  a  widow  was  directed  to  be  the  same  "  as  is  now  pro- 
vided by  law  "  in  the  case  of  a  man  dying,  etc. 

'  3  R.  S.  83,  §  9;  as  amended,  L.  1874,  c.  470.  The  articles  enumerated  by 
the  statute  are  as  follows: 

"1.  All  spinning  wheels,  weaving  looms,  one  knitting  machine,  one  sewing 
machine,  and  stoves  put  up  or  kept  for  use  by  his  family. 

"3.  The  family  bible,  family  pictures,  and  school  books  used  by  or  in  the 
family  of  such  deceased  person,  and  books  not  exceeding  in  value  fifty  dollars, 
.which  were  kept  and  used  as  part  of  the  family  library  before  the  decease  of 
such  person. 

"  3.  All  sheep  to  the  number  of  ten,  with  their  fleeces,  and  the  yarn  and  cloth 
manufactm-ed  from  the  same,  one  cow,  two  swine  and  the  pork  of  such  swine, 
and  necessary  food  for  such  swine,  sheep  or  cow,  for  sixty  days,  and  all  neces- 
sary provisions  and  fuel  for  such  widow  or  child  or  children  for  sixty  days  after 
the  death  of  such  deceased  person. 

"4.  All  the  necessary  wearing  apparel,  beds,  bedsteads  and  bedding,  neces- 


412  INVENTORY  AND   APPRAISAL   OF  ASSETS. 

Exempt  Articles  Enumerated. 

minor  child  or  children,  certain  specified  articles  are  not  to  be 
deemed  assets,  but  must  be  included  and  stated  in  the  inyentory 
of  the  estate,  without  being  appraised.  By  an  act  subsequent  to 
the  Revised  Statutes,''  in  addition  to  the  articles  specifically  men- 
tioned therein,  the  appraisers  are  required  to  inventory  and  set 
apart  necessary  household  furniture,  provisions,  or  other  personal 
property,  in  the  discretion  of  the  appraisers,  to  the  value  of  not 
exceeding  one  hundred  and  fifty  dollars.  The  articles  so  set 
apart  are  to  remain  in  the  possession  of  the  widow,  if  there  be  one, 
during  the  time  she  shall  live  Avith,  and  provide  for,  the  minor 
child  or  children.  When  she  shall  cease  so  to  do,  she  is  to  be  al- 
lowed to  retain  as  her  own,  her  wearing  apparel,  her  ornaments, 
and  one  bed,  bedstead,  and  the  bedding  for  the  same ;  and  the 
other  articles  then  belong  to  the  minor  cliild  or  children.  If  there 
be  a  widow,  and  no  such  minor  child,  then  the  articles  shall  belong 
to  the  widow.^  Under  the  Revised  Statutes  (before  their  amend- 
ment in  1874),  and  the  act  of  1842,  it  was  settled  that  the  apprais- 
ers must  set  apart  property  to  the  value  of  one  hundred  and  fifty 
dollars  in  addition  to  the  articles  specified  as  exempt,'  and  that  aU 
the  property  so  set  apart  is  to  remain  in  the  possession  of  the 
widow  so  long  as  she  is  able  and  willing  to  keep  up  the  family 
circle  and  provide  for  the  children.  If  the  children,  during  their 
minority,  leave  her,  contrary  to  her  wishes,  and  without  any  fault 
or  omission  on  her  part,  she  is  entitled  to  the  possession  of  the 
property  until  they  arrive  at  full  age,  although  it  seems  that  it 
would  be  otherwise,  if  they  left  on  account  of  improper  treatment 
on  her  part.*  The  rule  is  the  same  though  the  widow  is  a  step- 
mother to  the  children.^  By  another  act,*  the  articles  so  set  apart 
remain  the  sole  personal  property  of  the  widow  after  the  minor 


saiy  cooking  utensils,  the  clotliing  of  the  family,  the  clothes  of  the  widow  and 
her  ornaments  proper  for  her  station;  one  table,  six  chairs,  twelve  knives  and 
forks,  twelve  plates,  twelve  tea  cups  and  saucers,  one  sugar  dish,  one  milk  pot, 
one  tea  pot,  and  twelve  spoons,  and  also  other  household  furniture  which  shall 
not  exceed  one  hundred  and  fifty  dollars  in  value." 

The  "  cow  "  must  be  a  milch  cow,  if  there  is  any  such  in  the  estate  (Brigham 
V.  Bush,  33  Barb.  596). 

'  L.  1843,  0.  157,  §  3.  «  2  E.  S.  83,  §  10. 

»  Sheldon  v.  Bliss,  8  N.  T.  31;  affl'g  7  Barb.  152. 

*  Scofleld  V.  Scofield,  6  Hill,  642.  <■  Id. 

«  L.  1867,  c.  782,  §  13. 
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cWldren  arrive  at  age.  "  Having  a  family,"  as  tliese  words  are 
used  ill  the  statute,  does  not  necessarily  mean  having  children.  If 
a  man  has  a  wife  and  relatives  living  with  him  at  the  time  of  his 
death,  he  has  a  family,  within  the  meaning  of  the  statute,  although 
he  has  no  children.^  It  is  not  necessary  that  the  decedent  should 
have  been  a  householder,  or  that  he  or  his  widow  and  children 
should  have  been  inhabitants  of  this  State,  to  entitle  the  latter  to 
the  possession  of  the  exempted  articles.^  The  appraisers'  discre- 
tion, under  the  act  of  1842,  can  obviously  be  exercised  only  as  to 
what  particular  articles  they  will  set  apart ;  and  they  may  set  apart 
a  portion  in  furniture  or  other  articles,  or  the  whole  in  money.' 
The  exemption  of  "  household  furniture  which  shall  not  exceed 
one  hundred  and  fifty  dollars  in  value,"  added  to  the  Revised 
Statutes,  by  the  act  of  1874,  is  in  addition  to  that  specified  in  the 
act  of  1842.* 

A^raiseri  estimate  of  value.] — The  appraisers'  estimate  of 
the  value  of  the  articles  is  not  regarded  as  the  exercise  of  an  abso- 
lute discretion,  but  it  is  subject  to  review  by  the  surrogate,  who 
may  correct  not  only  any  irregularity  or  mistake,  but  also  an  im- 
proper valuation.^  And  if  they  set  apart  articles  which  exceed  the 
statute  limit,  and  this  appears  on  the  face  of  the  inventory,  the 
proceedings  may  be  deemed  void,  unless  the  items  are  separable.^ 
Beyond  the  articles  thus  provided  for  the  family,  the  family  are 
not  entitled  to  their  support  from  the  estate  pending  administra- 
tion ; '  and  whatever  payments  the  executor  or  administrator  makes 
to  them,  and  whatever  portion  of  the  assets  they  are  allowed  to 
consume,  must  be  accounted  for  on  the  settlement  of  the  estate.' 

The  widow's  right,  under  the  statute,'  to  tarry  in  the  chief  house 
of  her  husband,  forty  days,  after  his  death,  without  liability  for 
rent,  and  to  have,  during  that  time,  her  reasonable  sustenance  out 
of  the  estate,  will  be  mentioned  hereafter.*" 


'  Kain  v.  Fisher,  6  N.  Y.  597. 

'  Kapp  V.  Public  Adm'r,  2  Bradf .  358. 

3  See  Dayton  on  Surrog.  (3d  ed.)  373,  374. 

*  Matter  of  Miller,  1  Law  Bull.  48. 

'  Applegate  v.  Cameron,  3  Bradf.  119.  "  Id. 

'  Hennessy's  Estate,  1  Tuck.  335. 

8  See  Heidenlieimer  v.  Wilson,  81  Barb.  636. 

» 1  E  S.  743,  S  17.  ">  See  Chapter  XVII,  post. 
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ARTICLE  THIRD. 

^  METHOD   OF   MAKING  APPEAI8AL   AND   INVENTOEY. 

The  apprmsal.'] — For  the  purpose  of  completing  the  inven- 
tory, the  surrogate  must,  upon  application  of  the  executor  or  ad- 
ministrator, as  often  as  occasion  requires,  appoint  two  disinterested 
appraisers  to  estimate  and  appraise  the  personal  property.^  No 
clerk  or  other  person  employed  in  the  office  of  a  surrogate  is  eligi- 
ble.'' Each  appraiser  is  entitled,  in  addition  to  his  actual  expenses, 
to  a  sum,  to  be  fixed  by  the  surrogate,  not  exceeding  five  dollars 
for  each  day  actually  and  necessarily  occupied  by  him  in  making 
the  appraisal  or  inventory.  The  number  of  days'  services,  and 
the  expenses,  if  any,  must  be  proved  by  the  affidavit  of  the  ap- 
praiser ;  and  the  sums  payable  therefor  taxed  by  the  surrogate, 
and  paid  by  the  executor  or  administrator.'  The  appraisement 
cannot  be  made  until  after  five  days'  notice  of  the  time  and  place 
of  making  it  shall  have  been  served  on  the  legatees  and  next  of 
kin  residing  in  the  county  where  the  property  to  be  appraised  is 
situated,*  and  the  notice  must  also  be  posted  in  three  of  the  most 
public  places  of  the  town.^  If  the  assets  are  in  several  different 
and  distant  places  within  the  State,  several  inventories  may  be 
made.*  Before  acting,  the  appraisers  must  take  and  siibscribe,  be- 
fore any  officer  authorized  to  administer  oaths,  an  oath,  inserted 
in  the  inventory,  that  they  will  truly,  honestly  and  impartially  ap- 
praise the  personal  property,  which  shall  be  exhibited  to  them, 
according  to  the  best  of  their  knowledge  and  ability.''  The  ap- 
praisal of  the  property  in  the  inventory  must  be  made  in  presence 
of  such  of  the  next  of  kin,  legatees  or  creditors  as  may  attend,^ 
and  duplicates  of  the  completed  inventory  must  be  signed  by  the 
appraisers,  one  of  which  the  executor  or  administrator  will  retain, 
and  the  other  will  be  verified  by  him  and  filed.'  A  convenient 
method  of  enumeration  is  to  designate  the  articles  in  successive 

■  2  E.  S.  83,  §  1.  .  "  L.  1873,  c.  325,  §  1. 

3  Co.  Civ.  Proc.  §  3565. 

■•  8  R.  S,  83,  §  3.  Where  this  notice  was  omitted,  the  inventory  was  held 
void,  and  another  waff  directed  to  be  made  and  filed  (Matter  of  Scofield,  1  Law 
Bull.  64). 

'  Id.  « Id.  §  3.  '  Id.  §  4.  8  Id.  g  5_  9  2  r.  s.  84,  §  15. 
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classes ;   first,  those,  if  any,  which,  by  the  statute,  are  absolutely 
exempt ;  then,  in  a  second  class,  the  articles  which  it  is  proposed 
the  appraisers  shall  set  apart  as  allowable,  in  their  discretion,  upon 
their  valuation ;  then,  thirdly,  assets  consisting  of  things  in  pos- 
session having  an  ascertainable  money  value.     After  these,  things 
in  action  which  are  supposed  to  be  good  and  collectible ;  and, 
lastly,  bad  debts  and  other  things  in  action  or  in  possession,  which 
have  no  ascertainable  value.     Each  article  must  be  set  down  sepa- 
rately, with  its  money  value  distinctly  in  figures,  opposite.'     If 
the  value  is  unknown  or  doubtful,  it  should  be  so  stated.     All 
moneys  in  whatever  form,  whether  in  specie  or  bank  bills,  or  other 
circulating  medium,  belonging  to  the  deceased,  which  have  come 
to  the  hands  of  the  executor  or  administrator,  must  be  included ; 
and  if  none  shall  have  come  to  his  hands  the  fact  must  be  sc^ 
stated.'    In  respect  to  things  in  action,  the  statute  requires  a  par- 
ticular statement  of  all  bonds,  mortgages,  notes,  and  other  securi- 
ties for  the  payment  of  money,  belonging  to  the  deceased,  which 
are  known  to  the  executor  or  administrator,  specifying  the  name 
of  the  debtor  in  each  security,  the  date,  the  sum  originally  paya- 
ble, the  indorsements  thereon,  if    any,  with  their  dates,  and  the 
sum  which,  in  the  judgment  of  the  appraisers,  may  be  collectible 
on  each.'   Anj  claim  which  the  deceased  had  against  the  executor 
or  administrator  himself  (unless,  of  course,  it  be  one  which  abated 
by  death),  must  be  included  in  the  inventory.*    A  testator  does 
not,  by  naming  his  debtor  as  executor,  discharge  any  just  claim  he 
had,  but  the  executor  is  liable  for  it,  as  so  much  money  in  his 
hands,  at  the  time  the  demand  becomes  due ;  and  must  apply  the 
amount  as  assets.^    And  if  the  testator  has  by  his  will  given  a 
discharge  of  a  debt  due  him,  or  bequeathed  it  to  the  debtor,  this 
can  take  effect  only  as  a  specific  bequest ;  and  cannot  avail  as 
against  creditors.     The  demand  must  be  included  in  the  inven- 
tory, and,  if  necessary  for  the  payment  of  debts,  will  be  collected 
and  applied  ;  if  not  necessary  for  that  purpose,  the  provision  of 
the  will  will  have  effect  as  a  specific  legacy,  in  the  same  manner 


1  2  R  S.  83,  §  5.  »  2  R  S.  84,  §  12.  ^2  R.  S.  84,  §  11. 

*  Decker  v.  Miller,  2  Paige,  149. 

'  2  R  S.  84,  §  13.     Before  the  statute,  the  appointment  of  a  person  as  exec- 
utor discharged  a  debt  due  from  him  to  the  testator. 
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and  proportion  as  other  specific  legacies.'  Foreign  assets  may  be 
included,  and  the  executor  may  be  compelled  to  include  them  in 
his  inventory,  although  they  are  subject  to  administration  in  the 
foreign  jurisdiction.*  An  executor  appointed  exclusively  to  ad- 
minister property  in  this  State,  is  only  bound  to  account  for  such 
property  as  is  situated  here,  and  is  not  chargeable  with,  or  liable  to 
account  for,  the  property  of  the  testator  situated  without  this 
State,  and  which  never  came  into  his  actual  possession,  nor  is  he 
bound  to  enter  such  property  upon  the  inventory  filed  by  him 
here.' 

The  inventory.] — It  is  the  duty  of  the  executor  or  administra- 
tor to  proceed  within  a  reasonable  time  to  make  his  inventory,* 
and  it  must  be  filed  within  three  months  from  the  date  of  his  let- 
ters.^ This  inventory  is  nothing  more  than  a  list  of  the  assets, 
with  their  appraised  value.  Where  there  is  an  official  appraisal, 
the  report  of  the  appraisers,  verified  by  the  executor  or  adminis- 
trator, may  be  considered  the  inventory.  The  verification,  which 
may  be  made  before  any  officer  authorized  to  administer  an  affida- 
vit,^ and  must  be  indorsed  upon  or  annexed  to  the  inventory,  must 
state  that  the  inventory  "  is  in  all  respects  just  and  true,  that  it 
contains  a  true  statement  of  all  the  personal  property  of  the  de- 
ceased which  has  come  to  the  knowledge  of  such  executor  or 
administrator,  and  particularly  of  all  money,  bank  bills,  and  other 
circulating  medium,  belonging  to  the  deceased,  and  of  all  just 
claims  of  the  deceased  against  such  executor  or  administrator, 
according  to  the  best  of  his  knowledge." ' 

Supplemental  inventory.] — Whenever  personal  property  or 
assets  of  any  kind,  not  mentioned  in  an  inventory  already  made, 
come  to  the  possession  or  knowledge  of  an  executor  or  adminis- 
trator, he  must  cause  such  property  to  be  appraised  in  the  manner 
before  described,  and  an  inventory  returned  within  two  months 
after  the  discovery,  and  the  making  of  the  inventory,  and  return 
may  be  enforced  in  the  same  manner  as  in  the  case  of  the  first 
inventory.' 

'  2  R.  S.  84,  §  14.  =  Matter  of  Butler,  38  N.  Y.  397;  1  Tuck.  87. 

?  Sherman  v.  Page,  31  Hun,  69. 

^  2  R.  S.  83,  §  2.  »  2  R  8.  84,  §  15.  «  See  Co.  Civ.  Proc.  §  843. 

'  3  R.  S.  84,  §  16.  »  2  R.  S.  86,  §  34. 
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ARTICLE  FOURTH. 

COMPELLING   EETTJEN   OF   INVENTOET. 

AppUeaUon  and  order  to  show  cause.] — "  A  creditor,  or  per- 
son interested  in  the  estate,  may  present  to  the  surrogate's  court 
proof,  by  affidavit,  that  an  executor  or  administrator  has  failed  to 
return  an  inventory,  or  a  sufficient  inventory,  within  the  time  pre- 
scribed by  law  therefor.  Thereupon,  if  the  surrogate  is  satisfied 
that  the  executor  or  administrator  is  in  default,  he  must  make  an 
order  requiring  the  delinquent  to  return  the  inventory,  or  a  fur- 
ther inventory ;  or,  in  default  thereof,  to  show  cause,  at  a  time 
and  place  therein  specified,  why  he  should  not  be  attached."  ^  The 
former  statute  was  held  to  apply  to  collectors,^  and  the  code  pre- 
serves the  rule  as  to  temporary  administrators.^  The  original 
statute  *  expressly  permitted  the  surrogate  to  grant,  for  reasonable 
cause,  to  an  executor  or  administrator  in  default,  "  further  time, 
not  exceeding  four  months,"  within  which  to  return  the  inventory. 
This  provision  is  now  omitted,  but  the  power  seems  to  be  implied. 
There  is  no  fixed  limit  within  which  the  application  must  be 
made,  but  after  a  sufficient  lapse  of  time  a  presumption  arises  that 
the  estate  has  been  properly  administered.  It  has  been  held  that 
the  lapse  of  thirty  years  affords  such  a  presumption,  and  the  ap- 
plication in  such  a  case  was  accordingly  denied.^  It  has  been  held 
that  the  surrogate  might  proceed  to  compel  the  return,  without  an 
application.*  The  statute  (Joes  not  state  how  many  days  before 
its  return  the  order  must  be  served,  nor  when  it  is  to  be  return- 
able, but  the  form  of  the  order  will,  doubtless,  be  such  as  to  allow 
the  necessary  steps  to  be  taken  for  the  appointment  of  appraisers, 
the  notice  of  the  appraisal,  and  other  proceedings  for  the  comple- 
tion of  the  inventory  before  the  return  day. 


'  Co.  Oiv.  Proc.  §  2715,  in  part.  See  Forsyth  v.  Burr,  37  Barb.  540;  Thom- 
son V.  Thomson,  1  Bradf.  34;  Gratacap  v.  Phyfe,  1  Barb.  Oh.  485.  This  sec- 
tion, it  is  held,  confers  no  new  power  on  the  surrogate,  but  is  merely  declaratory 
of  the  law  as  already  adjudged  (Matter  of  Mclntyre,  4  Eedf .  489). 

■^  Matter  of  Gartner,  3  Law  Bull.  76. 

3  See  Co.  Civ.  Proc.  §  2673,  3d  sentence.  ■*  2  R.  S.  85,  §  17. 

*  Thomson  v.  Thomson,  1  Bradf.  24.     See,  also,  Leroy  v.  Bayard,  3  Id.  338. 

"  Thomson  v.  Thomson,  1  Bradf.  24. 
27 
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P%mishment  for  contempt  for  disoieyirvg  order.] — The  statute 
directs  that  "  upon  the  return  of  the  order,"  which  of  course  im- 
plies proof  of  due  service  thereof,  "  if '  the  delinquent  has  not  filed 
a  sufficient  inventory,  the  surrogate  must  issue  a  waurromt  of  attach- 
ment against  him,  upon  which  the  proceedings  a/re  the  same,  as 
upon  a  warrant  issued  for  disobedience  to  an  order,  as  prescribed 
in  title  twelfth,  of  chapter  seventeenth,  of''  the  Code  of  Civil  Pro- 
cedure.^ 

The  proper  construction  of  this  italicized  clause  is  somewhat 
obscure.  The  title  mentioned  is  that  relating  to  "proceedings 
supplementary  to  an  execution  against  property."  It  may  be  pre- 
sumed that  the  reference  is  to  the  section  of  the  code  which  pro- 
vides that  a  person  who  refuses,  or,  without  good  cause,  neglects,  to 
obey  an  order  therein  specified,  may  be  punished,  as  for  a  con- 
tempt." ^ 

Excusing  failure  to  file  inventory.] — A  proper  inventory  must 
contain  an  appraisal  by  appraisers,  but  no  appraisal  can  be  made 


'  Co.  Civ.  Proc.  §  3715,  last  sentence. 

^  Co.  Civ.  Proc.  §  2457.  It  is  difficult,  however,  to  understand  why  refer- 
ence was  not  made  directly  to  title  third  of  chapter  seventeenth,  which  treats  of 
proceedings  to  punish  as  for  a  contempt  of  court.  The  doubt  is  increased  by  the 
fact  that  the  original  draft  of  the  section  containing  the  italicized  clause  in  ques- 
tion, as  framed  by  the  revision  commissioners,  did  refer  to  the  last  named  title  (1st 
draft  of  Kevis.  Stat.  §,  2493).  Again,  by  §  2440  of  the  code,  also  contained  in 
c.  17,  tit.  13,  it  is  provided,  that  where  a  judgment  debtor  has  been  ordered  to 
give  an  undertaking,  "  if  he  fails  to  comply  with  the  order,  the  judge  may  forth- 
with, by  warrant,  commit  him  to  prison,  there  to  remain  until  the  close  of  the 
examination,  or  the  giving  of  the  required  undertaking," — which  bears  a  strik- 
ing resemblance  to  the  portion  of  the  Revised  Statutes  for  which  the  italicized 
clause  is  a  substitute,  viz.:  "the  surrogate  shall  issue  an  attachment  against 
him,  and  commit  him  to  the  common  jail  of  the  county,  there  to  remain  until 
he  shall  return  such  inventory"  (2  R.  S.  85,  §  17).  The  note  of  Mr.  Commis- 
sioner Throop,  to  §  3715  of  the  code,  states  that  the  purpose  of  the  italicized 
clause  was  "to  apply  to  the  proceedings  the  ordinary  rules  applicable  to  cases 
of  contempt."  There  was  an  inconsistency  between  the  provisions  of  the  origi- 
nal clause  and  the  general  provisions  of  the  statute  in  regard  to  attachments 
issuing  from  the  surrogate's  court,  which  provided  for  the  delinquent  being 
brought  before  the  court  to  answer  for  his  alleged  disobedience,  instead  of  being 
committed  to  jail  at  once.  But,  as  the  directions  of  the  former  were  explicit 
and  direct,  the  better  opinion  was  that  they  must  prevail,  and  the  commitment 
issue  at  once,  without  any  opportunity  for  the  executor  to  excuse  his  alleged 
neglect.  But  now  it  appears  that  reference  must  be  had  to  the  provisions  of  the 
new  code,  prescribing  the  proceedings  where  a  warrant  of  attachment  issues  to 
punish  for  a  contempt. 
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unless  the  assets  are  in  existence.  Accordingly,  where  an  admin- 
istratrix, without  filing  an  iuTentory,  has  disposed  of  all  the  assets 
of  the  estate,  in  the  payment  of  funeral  expenses  and  debts,  it  was 
held  that  she  could  not  be  compelled  to  file  a  statutory  inventory ; 
and  that  the  only  remedy,  in  such  a  case,  appeared  to  be  to  require 
her  to  make,  under  oath,  a  statement  of  the  property  that  came 
into  her  hands,  its  value  and  its  disposition,  and  what  had  become 
of  the  proceeds.-' 

A'mending  inventory.] — Before  the  present  code,  it  was  held 
that  the  surrogate  might  likewise,  upon  a  proper  application,  re- 
quire an  executor  or  administrator  to  show  cause  why  the  inven- 
tory filed  should  not  be  amended,  and  in  a  proper  case — e.  g.,  where 
no  exeijiption  was  made  of  articles  for  the  widow's  use — ^he  might 
order  the  inventory  to  be  amended.'  This  power  was  not  derived 
from  the  provisions  of  the  Revised  Statutes  specially  relating  to 
the  return  of  inventories,  but  from  the  clauses  thereof  which  au- 
thorized surrogates  to  direct  and  control  the  conduct,  and  settle 
the  accounts,  of  executors  and  administrators,  and  to  administer 
justice  in  all  matters  relating  to  the  affairs  of  deceased  persons.^ 
But  now,  as  has  been  seen,  the  proceedings  are  expressly  authorized 
to  be  taken,  not  only,  as  formerly,  on  failure  to  return  an  inven- 
tory, but  also  where  the  one  returned  is  insufficient,  which  includes 
the  case  where  a  supplemental  or  further  inventory  becomes  req- 
uisite.* Where  the  application  is  to  compel  the  filing  of  a  further 
inventory^  and  the  representative  denies  the  existence,  of  further 
assets,  the  application  will  be  refused.'  If  the  application  is 
founded  on  allegations  of  omissions  or  under-valuations  in  the  in- 
ventory filed,  a  reference  may  be  ordered  to  inquire  into  the  mat- 
ter.°  The  surrogate  may,  in  his  discretion,  award  costs  to  any 
party  to  the  proceeding,  not  exceeding  ten  dollars,  besides  neces- 
sary disbursements,  if  any,  for  printing  and  referee's  fees ; '  but  in 
ISTew  York  county  the  matter  is  governed  by  the  rule.^ 


'  Matter  of  Robbins,  4  Eedf.  144;  Matter  of  Mclntyre,  Id.  489. 

'  Sheldon  v.  Bliss,  8  N.  Y.  31. 

'  2  E.  S.  330,  §  1,  eubd.  3,  6.  .  ^  See  ante,  p.  47. 

'  Matter  of  Mclntyre,  4  Redf.  489;  Matter  of  Robbins,  Id.  144. 

s  Matter  of  Haley,  1  Law  Bull.  33.    And  see  Co.  Civ.  Proc.  §  3546;  p.  115,  anU. 

'  Co.  Civ.  Proc.  §§  3556,  3336,  3351.  subd.  3. 

"  No  coats  will  be  allowed  to  the  petitioner  who  takes  proceedings  to  compel 


420  INTENTORY  AND   APPRAISAL  OF  ASSETS. 
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Discharge  of  imprisoned  executor,  etc.] — ^A  person  committed 
to  jail,  upon  the  return  of  a  warrant  of  attachment,  issued  as  above 
prescribed,  "  may  be  discharged  by  the  surrogate,  or  a  justice  of 
the  supreme  court,  upon  his  paying  and  delivering,  under  oath,  all 
the  money  and  other  property  of  the  decedent,  and  all  papers  relat- 
ing to  the  estate,  under  his  control,  to  the  surrogate,  or  to  a  person 
authorized  by  the  surrogate  to  receive  the  same."  ^ 

Mevoking  letters  for  default.'] — ^Where,  by  reason  of  his  de- 
fault in  returning  an  inventory,  he  has  remained  committed  to 
jail,  under  the  surrogate's  order,  for  thirty  days,  the  surrogate  is 
required  to  revoke  the  letters  issued  to  him  without  a  petition  or 
the  issuing  of  a  citation.*  The  original  statute '  also  provided  for 
a  like  revocation  in  case  the  summons  could  not  be  served  person- 
ally, by  reason  of  the  executor  or  administrator  absconding  or  con- 
cealing himself,  but  there  appears  to  be  no  substitute  for  this  en- 
actment in  the  present  code. 

Ride  where  two  or  more  executors,  etc.] — ^Where  there  are  sev- 
eral executors  or  administrators,  any  one  or  more  of  them,  on  the 
neglect  of  the  others,  may  return  an  inventory ;  and  those  so  neg- 
lecting cannot  thereafter  interfere  with  the  administration,  or 
have  any  power  over  the  personal  estate  of  the  deceased  ;  but  the 
executor  or  administrator  so  returning  an  inventory  has  the  whole 
administration,  until  the  delinquent  return  and  verify  an  inven- 
tory as  provided  by  the  statute.^ 

Prosecution  of  lond,  etc.] — ^Where  the  surrogate  revokes  the 
executor's  or  administrator's  letters,  as  above  prescribed,  the  stat- 
ute provides,  as  in  case  of  a  revocation  for  any  other  cause,  for  a 
prosecution  of  the  removed  representative's  official  bond,  in  which 
the  plaintiff  is  entitled  to  recover  any  money,  or  the  full  value  of 


the  filing  of  an  inventory  by  an  executor  or  administrator,  unless  such  executor 
or  administrator  shall  have  unreasonably  delayed  to  make  and  file  such  inven- 
tory after  having  been  duly  requested  to  do  so  by  or  in  behalf  of  the  petitioner 
(Rule  XV,  Sept.  1,  1880). 

■  Co.  Civ.  Proc.  §  2716. 

'  Co.  Civ.  Proc.  §  2691,  subd.  8.     See  the  chapter  on  Revocation,  etc. 

i*  2  R.  S.  85,  1 19. 

■»  2  R.  S.  86,  §  23.     See  Jeroms  v.  Jeroms,  18  Barb.  24 
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any  other  property,  received  by  the  principal  in  the  bond  and  not 
duly  administered  by  him,  and  to  the  full  extent  of  any  injury 
sustained  by  the  estate  of  the  decedent,  by  any  act  or  omission  of 
the  principal.'- 


AETICLE   FIFTH. 

EFFECT   OF   INVENTOET   AS    ETDDENCE. 

The  making  and  filing  of  an  inventory  and  appraisal  of  the 
effects  of  a  deceased  person  is  as  well  for  the  protection  of  the 
executor  or  administrator  as  for  the  legatees,  next  of  kin,  and 
creditors.  The  inventory  is  only  presumptive  evidence  against 
the  person  filing  it.  The  statute  provides,  that  in  "  any  action  or 
special  proceeding,  to  which  an  executor  or  administrator  is  a 
party,  wherein  the  question,  whether  he  has  administered  the  es- 
tate of  the  decedent,  or  any  part  thereof,  is  in  issue,  or  is  the  sub- 
ject of  inquiry,  and  the  inventory  of  assets,  filed  by  him,  is  given 
in  evidence,  either  party  may  rebut  the  same,  by  proof,  either  (1) 
that  any  property  was  omitted  in  the  inventory,  or  was  not  re- 
turned therein  at  its  true  value ;  or  (2)  that  any  property  has  per- 
ished or  has  been  lost,  without  the  fault  of  the  executor  or  admin- 
istrator ;  or  has  been  fairly  sold  by  him,  at  private  or  public  sale, 
at  a  less  price  than  the  value  so  returned ;  or  that,  since  the  return 
of  the  inventory,  it  has  deteriorated  or  enhanced  in  value."  ^    It  is 


'  Co.  Civ.  Proc.  §§  3608,  2609.     See  chapter  on  Official  Bonds,  etc.,  ante. 

''  Co.  Civ.  Proc.  §  1833;  extending  the  original  to  special  proceedings  by  or 
against,  and  to  actions  by,  an  executor  or  administrator.  The  former  statute  ap- 
plied only  to  actions  against  the  representative.  A  constniction  of  the  original 
section,  which  appears  to  be  applicable  to  the  revised  provision,  was  given  in 
Underbill  v.  Newburger,  4  Redf.  499,  where  Surrogate  Calvin  says:  "  I  am  of 
the  opinion  that  it  would  be  a  very  unsafe  rule  to  establish  that  the  representa- 
tive of  an  estate  may  overcome  the  force  of  an  inventory,  by  a  mere  statement 
that  he  had  sold  the  property  at  a  greatly  reduced  price,  and  thus  throw  the  bur- 
den of  proving  neglect  or  bad  faith  upon  the  contestants,  who  cannot  be  pre- 
sumed to  know  the  manner  of  sale,  or  the  circumstances  under  which  it  was 
made,  though  I  am  not  able  to  find  any  direct  authority  upon  the  subject.  It 
seems  to  me  it  is  plainly  intimated,  by  section  14,  3  R.  S.  733  (6th  ed.),  which 
provides  that  in  any  action  against  executors,  etc.,  in  which  the  fact  of  adminis- 
tering the  estate  shall  come  in  issue,  and  the  inventory  made  by  them  shall  be 
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also  provided,  that  "  in  such  an  action  or  special  proceeding,  the 
executor  or  administrator  shall  not  be  charged  with  a  demand  or 
right  of  action,  included  in  the  inventory,  unless  it  appears  that  the 
same  has  been  collected,  or  might  have  been  collected,  with  due 
diligence."'  But  the  code  declares  that  " the  last  two  sections^ 
do  not  vary  any  rule  of  evidence,  respecting  any  proof,  which  an 
executor  or  administrator  may.  now  °  make."  ^  The  iuventory  is, 
however,  prima  facie  evidence  of  the  value  of  the  property,  as 
well  as  of  what  assets  have  come  into  the  hands  of  the  executors ; 
and  if  they  have  disposed  of  any  of  the  property,  they  are  'prima 
facie  liable  for  the  amount  of  money  at  which  it  was  inventoried.^ 
If  it  is  shown  that  they  were  disposed  of  for  more  than  the  inven- 
tory price,  they  are  of  course  liable  for  that  amount.  And  where 
assets  are  taken  by  an  administrator  at  the  inventory  price,  if  it  is 
shown  that  they  are  of  greater  value  than  that  price,  he  must  an- 
swer for  the  true  value.^  There  was  formerly  no  way  in  which  an 
inventory  could  be  impeached  in  a  proceeding  in  relation  to  the 
inventory  itself,  but  it  might  be  surcharged  or  falsified  on  an  ac- 
counting.' The  unexplained  omission  of  an  administrator  to  make 
any  claim  of  set-off  or  defense  to  a  demand  against  himself  in  the 


given  in  evidence,  the  plaintiff  or  defendant  may  rebut  the  same  by  proof:  1st, 
that  any  property  or  effects  have  been  omitted  in  such  inventory,  or  veere  not 
returned  therein  at  their  true  value.  3d,  that  the  property  has  perished  or  been 
lost,  without  their  fault,  or  fairly  sold  by  them,  at  private  or  public  sale,  at  a  less 
price,  or  that  since  the  inventory  it  has  deteriorated  or  enhanced  in  value. 
Though  the  terms  of  this  section  are  somewhat  obscure,  I  understand  the  mean- 
ing to  be,  that  where  the  executors  or  administrators  give  the  inventory  in  evi" 
dence,  to  fix  their  liability,  the  plaintiff  may  show  the  omission  of  property 
therefrom,  or  an  under  valuation,  or  an  enhanced  value.  While,  if  the  plaintiff 
shall  give  it  in  evidence,  to  fix  their  liability,  they  shall  be  at  liberty,  in  order 
to  overcome  it,  to  show  that  the  property  has  perished  or  been  lost  without  their 
fault;  that  it  has  been  fairly  sold  at  private  or  public  sale,  at  a  less  price,  or 
that  it  has  deteriorated;  and  that  these  conditions  must  be  affirmatively  shown, 
in  order  to  overcome  the  presumption  raised  by  the  inventory,  by  the  parties 
seeking  to  overcome  it." 

1  Co.  Civ.  Proc.  §  1833.  ■■"  §§  1833,  1833,  mpra. 

'  That  is,  under  the  law  prevailing  prior  to  Sept.  1,  1880.    See  Co.  Civ.  Proc. 
§3343,  subd.  33;  Id.  §3356. 
' "  Co.  Civ.  Proc.  §  1834.     See  "Willoughby  v.  McCluer,  3  Wend.  608. 

^  Ames  V.  Dunning,  1  Bradf.  331. 

«  Zilkin  V.  Carhart,  3  Bradf.  376. 

'  Montgomery  v.  Duning,  3  Bradf.  220.     And  see  Thomson  v.  Thomson,  1 
Id.  34.    But  the  rule  seems  now  to  be  changed.    See  Co.  Civ.  Proc.  §  1833,  s«pra. 
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inventory,  is  evidence  against  the  validity  of  such  a  defense.' 
Where  an  executor,  in  preparing  an  inventory  of  the  estate,  in- 
cluded therein  a  promissory  note  given  by  him  to  the  testator, 
which  note  was  then  outlawed,  it  was  held  that  this  was  a  suffi- 
cient acknowledgment  in  writing  to  remove  the  bar  of  the  statute 
of  limitations.*  "Where  a  bank  deposit  is  inventoried  as  cash,  but 
the  money  is  not  actually  collected  before  the  bank  fails,  the  ad- 
ministrator is  not  absolutely  concluded,  but  the  inventory  may  be 
shown  to  be  incorrect,  e.  g.,  upon  a  final  accounting.^ 


'  Lloyd  V.  Lloyd,  1  Redf.  399.  '  Ross  v.  Ross,  6  Hun,  80. 

'  Slieerin  v.  Public  Administrator,  3  Redf,  421. 
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ARTICLE  FIRST. 

THE    OFFICE    AND    ESTATE   OF    EXECTJTOES,  ADMmiSTEATOES    AND   TES- 
TAMENTAET     TEUSTEES. 

Sec.  1. — The  title  and  object  of  the  office. 

3. — The  surrogate's  control  and  supervision. 

3. — The  estate  of  executors,  administrators  and  testamentary  trustees. 

* 

SECTION   FIRST. 

THE   TITLE   AND    OBJECT   OF   THE    OFFICE. 

« 

"We  have,  in  preceding  chapters,  given  in  detail  an  account  of 
the  proceedings  in  the  surrogate's  court  by  which  executors  and 
administrators,  and,  in  certain  cases,  testamentary  trustees,  acquire 
authority  to  act  as  such ;  and  have  also  pointed  out  certain  specific 
duties  prescribed  by  statute,  with  respect  to  executors  and  admin- 
istrators, as  to  appjraising  the  assets  of  their  decedent,  and  making 
and  filing  an  inventory.  The  duties  and  powers  of  the  officers 
above  mentioned,  in  the  management  and  disposition  of  the  estate 
in  their  hands,  their  rights  of  action,  and  their  accountability  in 
law  and  equity  for  the  faithful  performance  of  their  obligations, 
are  subjects  of  large  importance,  not  strictly  within  the  scope  of 
this  volume,  and  can  be  treated  in  a  single  chapter  in  only  a  gen- 
eral way. 

The  office  of  executor.] — An  executor  has  been  defined  to  be 
one  to  whom  the  execution  of  a  last  will  and  testament  of  per- 
sonal estate — that  is,  the  appKcation  of  the  estate  pursuant  to  the 
directions  of  a  will— is,  by  the  testator's  appointment  confided. 
The  term  was  originally  employed  in  a  sense  sufficiently  broad  to 
include  an  administrator  upon  the  estate  of  an  intestate,  a  distinc- 
tion being  taken  between  executm'  testamentarius  and  executor 
dativits,^  but  this  usage  is  obsolete.  He  can  derive  his  office  from 
a  testamentary  appointment  only,  though  it  is  not  necessary  that 
he  be  expressly  named  as  such.  If,  by  any  word  or  circumlocu- 
tion, the  testator  recommend  or  commit  to  one  or  more  the  charge 
and  office,  or  the  rights  which  appertain  to  an  executor,  it  amounts 


'  1  Wms.  on  Ex'rs,  6  Am.  ed.  266. 


426  ADMINISTRATION  OF  ESTATE,   &o. 

Testamentary  Trustees. 

to  as  much  as  the  ordaining  or  constituting  him  or  them  to  be 
executors.^  And,  as  has  been  before  noted,  it  is  n»t  even  requi- 
site that  the  testator  should  constructively  name  the  executor,  for 
he  may  delegate  to  another  the  power  to  make  the  nomination.^ 
At  common  law,  although  an  executor  could  not  assign  the  execu- 
torship, yet  he  plight  continue  it  by  his  will ;  and  in  case  of  the 
death  of  the  sole  executor,  the  executor  of  such  executor  was,  to 
all  intents  g,nd  purposes,  the  executor  and  representative  of  the 
first  testator.  But  our  statutes  have  abrogated  this  rule.'  So,  at 
common  law,  one  who,  not  being  either  executor  or  administrator, 
intermeddled  with  the  goods  of  the  deceased,  or  did  any  other  act 
characteristic  of  the  ofBee  of  executor,  was  thereby  an  executor  of 
his  own  wrong,  called  more  usually  an  executor  de  son  tort.  But 
the  law  of  this  State  does  not  recognize  such  an  executor,  and  one 
who  is  neither  executor  nor  administrator,  cannot  acquire  any  title 
to  the  assets  as  a  representative  of  a  decedent.* 

Testamentary  trustees.] — A  distinction  is  made  between  the 
oiEce  of  executor  and  that  of  a  testamentary  trustee.  The  duty  of 
an  executor  as  such,  and  his  duty  as  a  trustee  of  an  express  trust 
under  the  will  are  entirely  different.  As  executor,  it  is  his  duty 
to  collect  the  property,  and  pay  the  debts  and  general  legacies ; 
while,  as  trustee,  it  is  his  duty  to  invest  and  manage  the  particular 
fund  or  trust  estate  in  accordance  with  the  directions  of  the  will. 
Formerly  it  was  understood  that,  in  his  character  as  executor,  he 
was  primarily  accountable  for  the  discharge  of  his  duties  to  the 
surrogate  and,  as  a  trustee,  to  the  supreme  court.  The  latter  court 
will  not  remove  one  who  is  both  executor  and  trustee  under  the 
will,  f pr  misconduct  as  executor,  if,  in  respect  to  the  trust,  no  case 
is  made  for  his  removal  by  a  court  of  equity.  In  a  proper  case, 
however,  a  court  of  equity  may,  where  the  trust  vested  in  an  exec- 
utor is  distinguishable  from  the  duties  of  his  office,  dismiss  him  as 


'  See  Humbert  v.  Wurster,  22  Hun,  405;  1  Wms.  on  Ex'rs,  6  Am.  ed.  280. 

«  Hartnett  v.  Wandell,  60  N.  Y.  346;  p.  263,  ante. 

'  See  Fosdick  v.  Delafield,  8  Eedf .  392. 

'  See  2  E.  S.  81,  §  78;  Id.  449,  §  17;  p.  124,  ante.  If  persons  pretending  to 
be  executors  take  possession,  the  next  of  kin  should  procure  an  administrator  to 
be  appointed,  and  he  may  recover  the  property  (Muir  v.  Trustees  of  the  Leake 
&  Watts  Orphan  House,  3  Barb.  Oh.  477.  And  see  Brown  v.  Brown,  1  Id.  189; 
Wever  v.  Marvin,  14  Barb.  376;  Humbert  v.  Wurster,  22  Hun,  405). 
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to  the  former  and  not  as  to  the  latter.^  But  now  it  is  expressly 
provided  th^t  suiTOgates'  courts  may  compel  testamentary  trustees 
to  render  accounts  of  their  proceedings,  substantially  in  the  same 
manner  as  executors.^ 

The  office  of  administrator.] — At  an  early  period  in  England, 
the  sovereign,  as  parens  patrice,  took  possession  of  the  goods  of  an 
intestate,  it  being  presumed  that  the  deceased,  by  his  neglect  to 
make  a  will,  acknowledged  that  he  was  without  a  rightful  heir. 
Subsequently  the  crown  conceded  the  right  to  distribute  the 
effects  to  the  near  relatives  of  the  deceased,  but  this  was  to  be 
done  under  the  direction  of  the  church.  The  ecclesiastical  author- 
ities were  not  slow  to  realize  the  benefits  of  this  supervisory  power, 
and,  before  the  lapse  of  much  time,  the  privilege  of  adminis- 
tering the  goods  of  an  intestate  was  exercised  by  the  bishops  instead 
of  the  crown.  The  abuses  of  this  power — amounting  almost  inva- 
riably to  the  confiscation  of  the  whole  estate  for  the  benefit  of  the 
bishop  or  his  order — grew  to  be  so  great,  that  •  parliament  inter- 
fered at  last,  and  deprived  the  church  of  its  power  to  administer 
the  estates  of  deceased  persons.  Such  administration  in  this 
country  has  always  been  conferred  by  law  upon  some  one  of  the 
nearest  of  \m.  of  the  deceased,  upon  the  order  and  under  the 
authority  of  a  civil  tribunal.  In  general,  it  may  be  said  there  is 
no  distinction  between  the  rights,  powers,  and  duties  of  executors 
and  administrators  as  such.^ 

Representative  character  of  executors,  etc.] — An  executor  or 
administrator  is  said  to  be  the  representative  of  the  testator  or  in- 
testate in  respect  to  his  personal  estate,  the  whole  of  which  vests 
in  the  one  on  the  death  of  the  testator,  and  in  the  other  on  the 
grant  of  letters  of  administration,  which  relate  back  to  the  time  of 
the  decease  of  the  intestate.*  The  interest  thus  vested  in  such 
personal  representatives  is  for  the  benefit  of  the  estate,  to  discover 
and  collect  the  effects,  preserve  them  from  waste,  pay  the  debts 


'  Craig  V.  Craig,  3  Barb.  Ch.  76;  Matter  of  Wadsworth,  3  Id.  381;  Wood  v. 
Brown,  34  N.  T.  337;  Deraismes  v.  Dunham,  23  Hun,  86.     See  p.  277,  ante. 

2  See  Co.  Civ.  Proc.  §§  3803,  2807;  Wood  v.  Brown,  34  N.  Y.  341. 

3  Douglass  V.  Satterlee,  11  Johns.  16;  Murray  v.  Blatchford,  1  Wend.  588; 
Jaclison  V.  Robinson,  4  Id.  436. 

*  Valentine  v.  Jackson,  9  Wend.  303. 
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in  their  legal  order,  and  to  distribute  the  surplus,  if  any,  according 
to  the  will  of  the  testator  or  the  statute  of  distributions,  as  the 
case  may  be.  To  tliis  end  they  are  invested  with  every  power 
and  remedy  which  belonged  to  the  deceased  while  living  within 
the  jurisdiction  of  the  State  in  which  the  letters  were  granted.' 
Nevertheless,  they  are  not  the  mere  representatives  of  their  testa- 
tor or  intestate,  but  are,  under  the  statutes  of  this  State,  trustees 
for  the  benefit  of  the  persons  interested  in  the  estate ;  ^  and  they 
may,  for  the  benefit  of  creditors  or  others  interested  in  the  estate, 
disaffirm,  treat  as  void,  and  resist  all  acts  done,  transfers  and 
agreements  made,  in  fraud  of  such  persons'  rights.^ 

Foreign  executors  and  administratryrs.l — The  term  "foreign," 
as  applied  to  executors  and  administrators,  most  properly  distin- 
guishes the  personal  representatives  of  one  dying  domiciled  with- 
out the  State,  whose  authority  is  solely  evidenced  by  letters  issued 
from  a  tribunal  of  the  decedent's  domicil.  But  it  has  already  ap- 
peared that  the  surrogates'  courts  of  this  State  have  jurisdiction, 
in  certain  instances,  to  issue  original  letters  upon  the  estate  of  a 
non-resident  decedent ;  thus  giving  rise,  where  the  foreign  court 
has  also  acted,  to  what  has  been  termed  a  "  conflicting  grant  of 
letters."  ^  And,  finally,  the  code  provides  for  the  issuing,  from 
our  surrogates'  courts,  of  letters  upon  the  estate  of  such  a  dece- 
dent, in  aid  of  letters  granted  by  a  tribunal  of  his  domicil,  and  at 
the  instance  of  the  person  or  persons  holding  the  same.'  It  is 
pertinent  to  remark,  in  this  place,  upon  the  rights  and  liabilities 
of  foreign  representatives,  in  the  sense  above  indicated,  in  the 
courts,  and  otherwise  within  the  Kmits  of  this  State. 


'  Schultz  V.  Pulver,  11  Wend.  361.    Compare  Babcock  v.  Booth,  3  Hill,  181. 

'  Dox  V.  Backenstose,  13  Wend.  543;  and  see^osi,  art.  6,  sec.  1,  subd.  3. 

«  L.  1858,  c.  314,  §  1.  "See  Stone  v.  Scripture,  4  Lans.  186. 

'  As  to  such  letters, — called  ancillary  letters  testamentary  and  of  administra- 
tion,— and  the  ohject  of  the  ofiBce  so  created,see  pp. 318-333, crote/  Parsons  v.  Ly- 
man, 20  N.  Y.  103 ;  Cummings  v.  Banks,  3  Barb.  603.  In  the  latter  case,  it  was 
held  that  one  appointed  here  administrator  with  the  will  annexed,  of  a  testator 
dying  domiciled  in  a  foreign  country,  pursuant  to  a  power  of  attorney  given  by 
the  foreign  executors,  was  not  independent  of,  but  anclUaiy  to,  them,  and  was 
bound  by  a  decree  rendered  against  them  by  a  court  of  the  testator's  domicil. 
Where  the  ancillary  executor  brings  an  action  in  a  court  of  this  State,  it  is  not 
necessary  for  him  to  allege  probate  of  the  will  in  a  tribunal  of  the  testator's 
domicil  (Leland  v.  Manning,  4  Hun,  7). 


ADMINISTRATION  OF  ESTATE,   &o.  429 

Foreign  Executors  and  Administrators. 

The  general  rule  is  that  the  authority  of  a  foreign  executor  or 
administrator  is  strictly  local,  and  is  not  recognized  outside  of  the 
jurisdiction  in  which  his  letters  were  granted.^  His  appointment 
by  a  court  of  a  foreign  country, — and,  for  this  purpose,  the  sev- 
eral States  regard  each  other  as  foreign  countries, — puts  him  in  no 
different  position  from  that  which  he  would  occupy  if  no  letters 
had  ever  been  granted  to  him.  But  these  general  propositions 
must  be  taken  with  some  modifications,  in  respect  to  which  it  will 
be  convenient  to  distinguish  between  acts  involving  litigation  and 
those  where  no  judicial  action  is  taken.  As  to  the  latter,  it  is  to 
be  observed  that  the  courts  have,  in  some  cases,  allowed  foreign 
representatives  to  do  certain  acts  here,  as  to  take  possession  of  goods, 
receive  voluntary  payment  of  debts,  dispose  of  assets  situated  here, 
foreclose  by  advertisement  under  our  statutes  a  mortgage  of  real 
property  situated  in  this  State,  and  otherwise  exercise  authority  so 
far  as  possible  without  bringing  suit.^  Even  as  to  acts  of  this 
character,  however,  it  has  been  held  that  a  distinction  is  to  be 
made  between  cases  where  there  is  a  conflicting  grant  of  letters, 
and  those  where  such  a  circumstance  does  not  exist.' 

But  such  representatives  have  no  standing  as  parties  plaintiff  in 
the  courts  of  this  State,  without  taking  out  letters  here ;  ^  although 
the  assignee  of  a  foreign  executor  may  maintain  an  action  in  a  court 
of  this  State,  upon  a  cause  of  action  transferred  to  him  by  the  latter, 
since,  in  such  a  case  he  sues  in  his  own  right,  notwithstanding  that 


'  See  Isham  v.  Gibbons,  1  Bradf.  69;  Morrell  v.  Dickey,  1  Johns.  Cb.  153; 
Doolittle  V.  Lewis,  7  Id.  45;  Williams  v.  Storrs,  6  Id.  353. 

^  See  Vroom  v.  Van  Home,  10  Paige,  549;  Brown  v.  Brown,  1  Barb.  Cli. 
187;  Middlebrook  v.  Merchants'  Bank,  14  Abb.  Pr.  463,  note;  24  How.  Pr.  367; 
41  Barb.  481;  8  Keyes,  185;  Williams  v.  Storrs,  6  Johns.  Ch.  353;  Doolittle  v. 
Lewis,  7  Id.  45 ;  Averill  v.  Taylor,  5  How.  Pr.  476. 

'  Stone  V.  Scripture,  4Lans.  186.  Where  original  administration  was  granted, 
first  in  New  York  and  afterwards  in  New  Hampshire,  upon  the  estate  of  one 
dying  domiciled  in  the  latter  State;  and,  an  action  having  been  brought  here,  by 
the  New  York  administrator,  to  foreclose  a  mortgage  upon  lands  here,  given  to 
secure  payment  of  a  bond  made  by  a  resident  of  this  State,  it  was  held  that  the 
satisfaction  of  the  mortgage  by  the  foreign  administrator  was  no  defense.  See 
Co.  Civ.  Proc.  §  2478;  p.  139,  ante. 

*  Parsons  v.  Lyman,  20  N.  Y.  103;  Middlebrook  v.  Merchants'  Bank,  24 
How.  Pr.  267;  Matter  of  Butler,  38  N.  Y.  397;  Matter  of  Webb,  11  Hun,  134. 
Compare  Holyoke  v.  Union  Mut.  Life  Ins.  Co.  23  Hun,  75. 
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his  title  may  be  derived  from  a  representative.''  The  exemption 
of  foreign  executors  and  administrators  from  liability  to  prosecu- 
tion in  our  courts  is  not  co-extensive  with  their  disability  to  sue 
therein.  They  cannot  be  so  proceeded  against  in  a  purely  legal 
action/  nor  can  they  be  substituted  in  such  an  action,  pending 
against  the  decedent  here  at  the  time  of  his  death ;  ^  but  they  are 
liable  to  an  action  in  equity,  under  certain  circumstances,  and  upon 
proper  allegations,  to  prevent  waste  of  property  brought  within 
•the  jurisdiction,  and  secure  its  application  to  the  payment  of  the 
debts  of  the  testator  according  to  the  law  of  the  State  whence 
they  derived  their  authority.^  Their  responsibility  extends  to  as- 
sets shown  to  have  been  in  their  possession  within  this  State,  no 
matter  where  they  have  been  received.'  And  their  character  as 
foreign  executors  or  administrators  furnishes  no  objection  to  an 


'  Petersen  v.  Chemical  Bank,  33  N.  Y.  21;  affl'g  3  Robt.  605;  Smith  v.  Tif- 
fany, 16  Hun,  553.     See  McBride  v.  Farmers'  Bank,  26  N.  Y.  450. 

''  Field  V.  Gibson,  56  How.  Pr.  232;  Matter  of  Webb,  11  Hun,  124;  Vermil- 
ya  V.  Beatty,  6  Barb.  439;  Metcalf  v.  Clark,  41  Barb.  45. 

3  Matter  of  Webb,  11  Hmi,  124. 

"Field  V.  Gibson,  56  How.  Pr.  333.  See  Campbell  v.  Tousey,  7  Cow.  64; 
Sere  v.  Colt,  5  Abb.  Pr.  481. 

=  Gulick  V.  Gulick,  33  Barb.  93;  s.  c.  21  How.  Pr.  33.  In  that  case 
it  appeared  that  the  decedent  was  a  resident  of  California,  and  died,  leaving 
personal  property  there,  and  holding  a  demand  against  J.,  his  brother.  The  lat- 
ter possessed  himself  of  the  property,  and  died  in  a  foreign  country,  and  his 
administratrix,  appointed  in  California,  took  possession  of  his  assets,  and 
brought  the  same  into  this  State.  It  was  held,  that  the  surrogate  here  had  ju- 
risdiction to  appoint  an  administrator  of  the  estate  of  the  first  mentioned  dece- 
dent; and  that  such  administrator  could  maintain  an  action  in  the  courts  of  this 
State  against  the  administratrix  of  J.,  to  recover  the  indebtedness  of  the  estate 
of  J.  to  the  estate  of  R.  In  Sedgwick  v.  Ashburner,  1  Bradf .  105,  it  appeared 
that  an  executor  of  a  decedent  who  was  domiciled  in  Massachusetts,  took  out 
letters  in  India  and  collected  a  debt  there,  and  transmitted  to  S.,  a  co-executor, 
who  resided  in  New  York,  but  had  taken  out  letters  in  Massachusetts,  bills  for 
the  amount  of  a  share  thereof  belonging  to  A.  under  the  will,  with  directions  to 
indorse  them  without  recourse,  and  deliver  them.  It  was  held  that,  although 
the  executor  S.  took  out  letters  in  New  York,  and  named  the  bills  in  the  inven- 
tory, and  although  A.,  the  legatee,  refused  to  accept  the  bills  in  release  of  the 
foreign  executor's  liability,  neither  the  bills  nor  their  proceeds  were  assets  in  the 
hands  of  S.,  and  that  he  must  be  deemed  to  have  received  them  as  the  agent  of 
the  foreign  executor  or  of  the  legatee.  See  Lyman  v.  Parsons,  20  N.  Y.  103 ; 
Sherwood  v.  Wooster,  11  Paige,  441;  Vermilya  v.  Beatty,  6  Barb.  429;  Kohler 
V.  Knapp,  1  Bradf.  341 ;  Ordronaux  v.  Helie,  3  Sandf .  Ch.  513. 
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action  against  tliem  in  a  court  of  equity  of  this  State  in  their  char- 
acter as  trustees,  e.  g.,  where  the  alleged  liability  is  not  that  of  the 
decedent  or  his  estate,  but  is  predicated  upon  their  own  wrongful 
use  or  misapplication  of  trust  funds  which  have  come  to  their 
hands.^ 


SECTION    SECOND. 

THE    SUEEOGATE's    CONTEOL   AND   ST7PEEVISI0N. 

In  all  matters  relating  to  the  estate,  the  surrogate  granting  let- 
ters testamentary  or  of  administration  has  a  general  supervision 
and  control  of  the  executor  or  administrator.  The  code  expressly 
declares  that  he  has  jurisdiction  to  direct  and  control  the  con- 
duct, and  settle  the  accounts  of  executors,  administrators  and  tes- 
tamentary trustees.'^  His  power  over  the  last  named  oflflcers  is 
shared  by  other  courts  of  record,  and  is  not  so  extensive  as  that 
possessed  in  respect  to  executors  and  administrators,  though  it  has 
been  much  enlarged  by  the  Code  of  Civil  Procedure.^  It  is  not 
to  be  inferred,  however,  that  the  surrogate  has  authority  to  control 
the  conduct  of  executors  or  administrators  relative  to  proceedings 
in  other  courts,  afiecting  the  estate,  e.  g.,  to  prohibit  an  executor 
from  contesting  the  payment  of  promissory  notes,  given  by  the 
testator,  in  an  action  at  law  brought  thereon.*  JSTor  can  he  con- 
trol their  actions  as  to  property  which,  as  executors  or  administra- 
tors, they  had  no  right  to  take  possession  of  .^  So  he  cannot  com- 
pel an  executor  to  treat  a  legacy  as  a  charge  upon,  and  satisfy  the 
same  out  of,  the  testator's  real  property.*  And,  in  general,  he 
cannot  interfere  with  the  representative,  to  control  him  while  in 
the  orderly  discharge  of  his  duties.' 


'  Montalvan  v.  Clover,  33  Barb.  190. 

»  See  Co.  Civ.  Proc.  §  2473,  subd.  3;  p.  45,  cmte. 

°  See  Brown's  Accounting,  16  Abb.  N.  S.  457. 

*  Matter  of  Parker,  1  Barb.  Ch.  154. 

'  Calyer  v.  Calyer,  4  Redf .  305 ;  holding  that  a  surrogate  has  no  jurisdiction 
to  compel  an  administrator  with  the  will  annexed,  to  pay  over  to  the  devisee 
rents  from  real  estate  devised  to  the  latter  for  life,  or  to  restrain  the  further  col- 
lection of  such  rents  by  the  administrator. 

«  Bevan  V.  Cooper,  73  N.  Y.  817,  338. 

'  Wood  V.  Brown,  34  N.  Y.  337,  343. 
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It  is  obviously  desirable  that  surrogates'  courts  should  possess 
authority  to  direct  the  conduct  of  two  or  more  executors  or  admin- 
istrators where  there  is  a  disagreement  between  them  as  to  the  cus- 
tody of  money,  or  management  of  the  estate.  As  the  law  for- 
merly stood,  it  was  doubtful  if  any  such  authority  existed  in  either 
the  surrogate's  court  or  the  supreme  court ;  and  it  certainly  did 
not,  unless  it  clearly  appeared  that  the  interests  of  the  beneficiaries 
were  jeoparded  by  reason  of  the  disagreement ;  ^  or  the  application 
was  made  by  a  majority  of  such  beneficiaries.^  This  defect  is 
remedied  by  the  present  code  in  a  section  which  extends  also  to 
testamentary  trustees  and  guardians,  and  provides  that  "where 
two  or  more  co-executors  or  co-administrators  disagree,  respect- 
ing the  custody  of  money  or  other  property  of  the  estate;  or 
two  or  more  testamentary  trustees  or  guardians  of  the  property 
disagree,  respecting  the  custody  of  money  or  other  property,  be- 
longing to  a  fund  or  an  estate  which  is  committed  to  their  joint 
charge;  the  surrogate  may,  upon  the  application  of  either  of 
them,  or  of  a  creditor  or  person  interested  in  the  estate,  and  proof, 
by  affidavit,  of  the  facts,  make  an  order,  requiring  them  to  show 
cause,  why  the  surrogate  should  not  give  directions  in  the  premises. 
Upon  the  return  of  the  order,  the  surrogate  may,  in  his  discretion, 
make  an  order,  directing  that  any  property  of  the  estate  or  fund 
be  deposited  in  a  safe  place,  in  the  joint  custody  of  the  executors, 
administrators,  guardians,  or  testamentary  trustees,  as  the  case  re- 
quires, or  subject  to  their  joint  order ;  or  that  the  money  of  the 
estate  be  deposited  in  a  specified  safe  bank  or  trust  company,  to 
their  joint  credit,  and  to  be  drawn  out  upon  their  joint  order. 
Disobedience  to  such  a  direction  may  be  punished  as  a  contempt 
of  the  court." ' 

Power  is  conferred  upon  the  surrogate  to  authorize  an  executor 
or  administrator  to  compound  or  compromise  a  debt  due  to  the 
estate,^  thus  affording  the  officer  additional  protection  when  acting 
in  good  faith  in  the  exercise  of  the  common  law  powers ;  ^  but  it 
will  be  observed  that  the  statute  does  not  extend  to  claims  against 


'  Burt  V.  Burt,  41  N.  Y.  46.  '  Quackenboss  v.  Southwick,  Id.  117. 

»  Co.  Civ.  Proc.  §  2602. 

*  L.  1847,  c.  80,  §  1.     See  art.  5  of  this  chapter. 

'  See  Chouteau  v.  Suydam,  31  N.  Y.  179. 
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the  estate,  thougli  it  would  seem  that  a  power  to  permit  the  com- 
pounding of  such  claims  might  prove  equally  beneficial. 

Yarious  other  specific  acts  of  supervision,  on  the  part  of  the 
subrogate,  over  the  proceedings  of  executors,  administrators  and 
testamentary  trustees,  such  as  those  relating  to  the  inventory  of 
assets,  the  exemption  in  favor  of  the  widow  or  family,  the  recovery 
of  concealed  property,  the  payment  of  debts  and  legacies,  and  vol- 
untary and  compulsory  accounting,  are  only  to  be  mentioned  here, 
as  they  constitute  the  topics  of  separate  articles  or  chapters,  where 
they  are  discussed  in  detail. 


SECTION    THIRD. 

THE   ESTATE    OF     EXECUTORS,    ADMINISTEATOKS     AND     TESTAMENTAET 

TEUSTEES. 

SuBD.  1. — The  nature  of  the  estate. 

3. — The  quantity  of  the  estate. 
3. — The  vesting  of  the  estate. 

SuBD.  1. — The  natubb  or  the  estate. 

The  efiect  of  the  death  of  an  owner  of  property  is  to  vest  the 
title  thereto  at  once  in  some  other  person.  The  property  is  never 
for  one  moment  without  an  owner.  The  estate  which  an  executor 
or  administrator  has  in  the  goods  of  the  deceased,  is  not  the  abso- 
lute interest  which  every  one  has  in  his  own  property  ;  neverthe- 
less, for  many  purposes,  the  law  treats  the  executor  or  administra- 
tor as  the  absolute  owner,  and  as  such,  capable  of  disposing  of  the 
goods  of  his  decedent,  as  if  they  were  his  own.  But,,  speaking 
generally,  the  estate  of  an  executor  or  administrator,  as  such,  is  in 
autre  droit,  and  the  decedent's  property  in  his  possession,  if  dis- 
tinguishable from  his  own,  is  not  subject  to  his  debts.^  Hence,  a 
general  assignment  by  an  eixecutor  of  all  his  property,  or  a  release 
of  all  actions  and  demands  which  he  has  for  any  cause  whatever, 


'  The  statute  declares  that  the  real  property  which  belonged  to  any  decedent 
is  not  bound  or  in  any  way  affected  by  any  judgment  against  his  executor  or  ad- 
ministrator, and  is  not  liable  to  be  sold  by  virtue  of  any  execution  issued  upon 
such  judgment,  unless  the  judgment  is  expressly  made,  by  its  terms,  a  lien  upon 
specific  real  property  therein  described,  or  exj)ressly  directs  the  sale  thereof 
(Co.  Civ.  Proc.  §  1823). 
28 
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does  not  extend  to  or  embrace  the  property  or  demands  wMcli  he 
holds  as  executor.  As  to  the  property  which  they  hold  in  a  repre- 
sentative capacity,  executors  and  administrators  are,  in  equity,  to 
be  treated  as  trustees  for  the  legatees  or  next  of  kin,  and  creditors. 
Hence,  while,  at  law,  the  executor  or  administrator  has  absolute 
power  to  dispose  of  or  to  pledge  the  assets,  and  to  give  a  valid 
title,'  equity  will  always  intervene  in  a  case  of  fraud  or  misappli- 
cation, and  will  follow  the  assets  or  their  proceeds  into  the  hands 
of  a  purchaser  affected  with  notice  of  their  misapplication,  and  the 
trust  will  attach  on  the  property.^  Thus,  an  executor  or  adminis- 
trator cannot  make  a  valid  sale  or  pledge  of  the  assets,  as  a  pay- 
ment of  or  security  for  his  own  debt,  since  the  very  nature  of  the 
transaction  implies  notice  to  the  purchaser  or  mortgagee,  of  his  par- 
ticipation in  the  misapplication.' 

Merger  of  title.'] — IS'otwithstanding  the  representative  charac- 
ter of  an  executor  or  administrator,  the  property  held  by  him  at 
first  in  that  character,  may  become  his  own  to  his  own  use,  by  in- 
termixing it  with,  so  as  to  become  indistinguishable  from,  his  own 
property — e.  g.,  money  of  the  decedent  deposited  in  bank,  in  com- 
mon account  with  his  own  funds.  Such  moneys  are  subject  to 
the  executor's  individual  debts,  and  in  case  of  the  insolvency  of 
the  bank,  the  loss  is  his  own  and  not  that  of  the  estate.  So  an  ex- 
ecutor who  is  a  creditor  of  the  deceased,  or  who  pays  the  debts  of 
the  deceased  with  his  own  money,  acquires  and  becomes  vested 
with  the  absolute  ownership  of  the  assets  in  his  hands,  to  the  ex- 
tent of  the  debt  owed  to  or  money  paid  by  him  ; — in  the  first  case, 
title  vesting  at  his  election,  in  the  latter,  by  operation  of  law.* 
This  principle  does  not,  however,  warrant  the  conclusion  that  an 
executor  or  administrator  can  give  himself  a  preference  over  other 
creditors.  Under  the  existing  statute,  he  must  include  his  liability 
in  the  accounting,  and  he  makes  any  such  appropriation  meanwhile 
at  his  peril. 

Joint  tiinancy  of  executor,  etc.] — ^Every  estate  vested  in  exec- 
utors or  administrators,  as  such,  is  held  by  them  in  joint  tenancy.^ 


1  Hunnier  v.  Eogers,  55  Barb.  85.  =  Sacia  v.  Berthoud,  17  Barb.  15. 

'  2  Williams  on  Ex'rs,  843.     See  Sutherland  v.  Brush,  7  Johns.  Ch.  21;  Field 
V.  Schieffelin,  Id.  153. 

*  Williams  on  Ex'rs,  446.     See  Livingston  v.  Newkirk,  3  Johns.  Ch.  312. 
'  1  E.  8.  737,  §  44. 
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They  are  to  be  considered  as  one  person,  and  as  having  but  one 
joint  and  entire  estate  in  the  property  of  the  decedent.  The  death 
of  either  does  not  change  the  quality  of  the  estate ;  the  survivor 
is  vested  with  the  interest  of  his  deceased  companion.  Therefore, 
the  acts  of  any  one  of  them  relating  to  the  management  and  dis- 
position of  the  assets,  are  to  be  deemed  the  acts  of  all.^  Thus,  two 
executors,  against  the  will  of  their  co-executor,  may  compromise, 
and  release  a  mortgage  or  other  debt  of  the  estate.'  Where  two 
executors  or  administrators  take  an  obligation  to  themselves  joint- 
ly as  representatives  of  their  decedent,  for  a  debt  belonging  to  his 
estate,  one  of  them  can  receive  payment  and  lawfully  discharge 
the  obligation.* 

The  rule  is  not  the  same  in  regard  to  testamentary  trustees. 
The  latter  cannot,  like  executors,  act  separately,  but  all  must  join 
in  receipts  and  conveyances.  A  deed  by  two,  while  a  thirdj  who 
is  qualified  to  act,  is  living,  is  not  valid  therefoi-e.*  But  when  the 
founder  of  the  trust  expressly  authorizes  a  majority  to  act  and  to 
execute  their  acts,  their  executions  of  the  duties  of  the  trust,  in 
good  faith,  are  valid  and  effectual.' 

SuBD.  2. — The  qitantitt  of  the  estate. 

The  whole  personal  estate  of  the  deceased,  both  at  law  and  in 
equity,  including  debts,  accounts,  things  in  action,  and  every  spe- 
cies of  psrsonal  property  not  expressly  excepted  by  the  statute, 
vests  in  the  executor  or  administrator.      He  alone  is  entitled  to 


'  Wheeler  v.  Wheeler,  9  Cow.  34;  Bogert  v.  Hertell,  4  Hill,  493;  Murray  v. 
Blatchford,  1  Wend.  583;  Jackson  v.  Robinson,  4  Wend.  486;  Stuyvesant  v. 
Hall,  3  Barb.  Ch.  151.  And  see  Douglass  v.  Satterlee,  11  Johns.  16;  Gardnerv. 
Miller,  19  Id.  188. 

'  Murray  v.  Blatchford,  1  Wend.  583.  Compare  Wheeler  v.  Wheeler,  9  Cow. 
34;  Stuyvesant  v.  Hall,  2  Barb.  Ch.  151. 

3  People  V.  Keyser,  28  N.  Y.  236;  s.  c.  17  Abb.  Pr.  214;  rev'g  39  Barb.  587. 

*  Ridgeley  v.  Johnson,  11  Barb.  537.  As  to  survivorship  of  estate  among  co- 
executors,  sea  post,  p.  443. 

'  Crane  v.  Decker,  32  Hun,  453.  In  that  case,  it  appeared  that  the  will 
named  three  executors,  and  conferred  upon  them  duties  as  trustees,  and  also 
provided  that  "  the  act  of  any  two  of  my  said  executors  in  respect  to  anything 
which  by  my  will  they  are  empowered  to  do,  shall  be  binding,  as  also  shall  the  act  s 
of  the  sole  survivor  of  them."  They  all  qualified ?  and  it  was  held  that  the  act 
of  any  two  was  valid  and  obligatory. 
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represent  the  deceased  in  respect  of  his  personal  property,^  and  he 
has  the  same  right  to  the  possession  of  the  estate  as  the  decedent 
would  have,  if  living,  and  the  same  remedies  for  its  recovery  and 
protection.'  "Where  the  executor  is  indebted  to  the  testator,  the 
debt  must  be  included  among  the  credits  and  effects  of  the  estate, 
and  the  former  is  liable  therefor,  as  for  so  much  money  in  his 
hands.' 

On  the  other  hand,  it  may  be  stated,  as  a  general  rule,  that  the 
rights  of  the  real  estate  are  represented  solely  by  the  heir  or  de- 
visee, who  alone  can  sue  in  respect  of  injuries  done  to  it.  There 
are  two  classes  of  representatives  therefore :  personal  representa- 
tives, that  is,  executors  or  administrators ;  and  real  representatives, 
that  is,  the  heir  or  devisee.  By  the  use  of  the  term  "  representa- 
tive," is  not  meant  to  imply  that  a  man,  regarded  as  an  individual, 
and  apart  from  his  rights  in  and  to  property,  continues  his  exist- 
ence Jby  representation.  By  death,  all  the  accrued  rights  of  an  in- 
dividual as  such  are  extinguished ;  and  strictly  personal  causes  of 
action,  as  for  attacks  upon  his  life,  his  liberty,  or  his  reputation,  do 
not  survive  him,  even  though  suit  has  been  commenced  on  them, 
and  actions  against  him  for  the  like  causes  perish  in  like  manner, 
according  to  the  maxim,  actio  personalis  moriinr  cum  persona.* 


'■  While  it  is  true  that  the  appointment  of  an  executor  vests  in  him  all  the 
personal  estate  of  the  testator,  yet  if  it  can  be  collected,  from  any  circumstance 
or  expression  in  the  will,  that  the  testator  intended  his  executor  to  have  only  the 
office,  and  not  the  beneficial  interest,  equity  will  give  effect  to  such  an  intention, 
and  the  executor  will  be  deemed  a  trustee  for  those  on  whom  the  law  would 
have  cast  the  surplus,  in  case  of  a  complete  intestacy  (see  Story  Eq.  Jur.  §  1208). 

'  See  Patchen  v.  Wilson,  4  Hill,  57. 

'  3  B.  S.  84,  §  13.  But  this  provision  does  not  discharge  a  lien  upon  real  es- 
tate by  which  the  debt  is  secured,  or  so  afiect  it  as  to  give  subsequent  incum- 
brancers priority  of  lien.  It  merely  adds  to  the  original  obligation,  a  liability 
to  account,  as  executor,  for  the  debt;  and  until,  in  the  performance  of  his  tmst, 
he  has  paid  the  amount  of  his  debt  and  thus  discharged  it,  all  liens  by  which  it 
is  secured  remain  in  full  force  (Soverhill  v.  Suydam,  59  N.  Y.  140). 

•  "  A  representative  "  is  defined  to  be  one  who  stands  in  the  place  of  another 
as  heir,  or  in  the  right  of  succeeding  to  the  estate  of  inheritance— one  who  takes 
by  representation  (Webs.  Diet. ) ;  one  who  occupies  another's  place,  and  succeeds 
to  his  rights  and  liabilities.  Executors  and  administrators  represent,  in  all  mat- 
ters in  which  the  personal  estate  is  concerned,  the  person  of  the  testator  or  in- 
testate, as  the  heir  does  that  of  the  ancestor  (Lee  v.  Dill,  39  Barb.  516;  disap- 
proving McCray  v.  McCray,  ^3  Abb.  Pr.  1).  For  the  meaning  of  the  term 
"legal  representative,"  as  used  in  the  statute  of  distribution,  see  post,  art.  8  of 
this  chapter. 


ADMINISTRATION  OF  ESTATE,   &o.  437 

Personal  Property  in  Possession. 

Personal  property  may  be  either  in  possession,  that  is,  where 
the  deceased  had  not  only  the  right  to  enjoy,  but  also  the  actual 
enjojnuent ;  or  in  action,  that  is,  where  he  had  not  the  occupation, 
but  merely  a  right  to  occupy  the  thing  in  question,  the  possession 
whereof  may,  however,  be  recovered  by  action,  from  whence  the 
thing  so  recoverable  is  called  a  thing  or  chose  in  action.^ 

Personal  jproperty  in  possession.] — The  executor  or  adminis- 
trator may  enter  upon  premises  descended  to  the  heir,  for  the  pur- 
pose of  removing  the  goods,  and  it  is  his  duty  to  acquire  posses- 
sion of  such  books  of  account  and  title  deeds  or  papers  of  the  de- 
ceased as  will  inform  him  of ,  the  nature  and  amount  of  the  estate. 
As  we  have  already  had  occasion,  in  connection  with  the  subject 
of  the  appraisal  and  inventory  of  the  estate,  to  speak  of  what 
constitutes  assets,  it  is  not  necessary  to  recur  to  the  subject  here.^ 
But  it  may  be  well  to  remark  that,  in  an  accurate  and  legal  sense, 
all  the  personal  property  of  the  deceased,  which  is  of  a  salable  na- 
ture, and  may  be  converted  into  ready  money,  is  deemed  assets ; 
but,  in  a  larger  sense,  all  the  property  of  the  deceased  which  is 
chargeable  with  his  debts  or  legacies  and  is  applicable  to  that  pur- 
pose, is  to  be  deemed  assets.  "Where  a  question  arises,  as  to 
whether  certain  effects  are  assets  of  the  estate,  or  the  individual 
property  of  the  representative,  the  latter  may,  by  his  own  acts,  be 
concluded  from  claiming  them.'  Personal  property  of  a  non-resi- 
dent testator  may  vest  in  the  executor,  under  a  will  which  would 
be  void  if  the  former  had  resided  here.*    The  complicated  ques- 


'  Williams  on  Ex'rs,  6  Am.  ed.  863.  .  ^  See  ante,  Chapter  XVI. 

'  Garvey  v.  MoCue,  3  Bedf.  313;  rev'd  on  another  point,  14  Hun,  563.  In 
that  case,  one  who,  having  received  letters  of  administration  upon  the  estate  of 
his  wife,  swore  that  she  left  an  estate,  and  filed  his  account,  in  which  certain 
moneys  were  returned  as  constituting  the  whole  estate,  was  held  estopped,  as 
against  a  creditor  of  the  estate,  from  claiming  the  moneys  as  his  own  individual 
property.  Evidence  that  the  intestate  gave  to  his  wife  money  with  which  to 
purchase  furniture,  which  she  did,  without  further  evidence  tending  to  show  a 
gift,  either  of  the  money  or  furniture,  to  her  as  her  separate  property,  is  not 
enough  to  exonerate  her  from  accounting  for  it  as  administratrix  (Matter  of 
Ward,  3  Bedf.  351). 

*  Despard  v.  Churchill,  53  N.  Y.  193.  In  that  case,  a  resident  of  California 
dying  seized  of  certain  leasehold  estates  for  years,  in  lands  situated  in  this  State, 
left  a  last  will  and  testament,  void,  in  its  material  provisions,  under  the  statutes 
of  this  State,  but  valid  by  the  laws  of  California.     A  portion  of  the  executors 
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tions  growing  out  of  the  doctrine  of  equitable  conversion  cannot 
be  considered  here ;  ^  nor  is  it  necessary  to  enlarge  upon  the  sub- 
ject of  the  different  kinds  of  chattels,  real  and  personal,  which  is 
fully  treated  in  standard  works  of  authority.* 

Projperty  in  joint  tenancy.] — In  regard  to  joint  property,  or 
property  which  the  decedent  held  jointly  with  another,  the  general 
rule  is  that  the  surviving  joint  tenant,  and  not  the  executor  or  ad- 
ministrator of  the  deceased  joint  tenant,  takes  it.  But  the  law 
merchant  makes  an  exception  to  this  rule,  in  favor  of  the  joint  or 
partnership  property  of  merchants  and  traders,  and  those  engaged 
in  undertakings  in  the  nature  of  trade.  Such  property  does  not 
go  to  the  survivor,  but  the  share  of  the  deceased  partner  goes  to 
his  executor  or  administrator.' 

Real  property.] — "With  respect  to  the  real  estate,  unless  it  is 
devised  to  the  executor  in  trust,  the  heir  or  devisee  is  the  only 
person  who  has  the  right  to  its  possession  and  enjoyment,  except 
where  it  may  be  required  to  satisfy  the  debts  of  the  deceased.^ 


named  in  the  will  were  residents  of  this  State,  and  these  were  charged  with  the 
care  and  administration  of  the  property  here.  It  was  held,  that  the  leasehold 
estates  were  to  be  treated  as  personalty,  and  to  be  governed  by  the  law  of  the 
testator's  domicil;  but  that  the  courts  of  this  State  would  not  aid  in  carrying 
out  here  bequests  contrary  to  its  staMite  laws,  and  that  the  assets  here,  after 
paying  therefrom  certain  legacies,  valid  under  the  laws  of  this  State,and  directed 
to  be  paid  by  the  executors  here,  should  be  remitted  to  California,  to  be  there 
distributed. 

'  For  the  more  recent  decisions  on  this  subject,  see  Hatch  v.  Bassett,  53  N. 
Y.  359;  Ross  V.  Eoberts,  63  N.  Y.  653;  affi'g  3  Hun,  90;  Gourlay  v.  Campbell, 
66  N.  Y.  169;  Fisher  v.  Banta,  Id.  468;  Kewell  v.  Nichols,  75  N.  Y.  78;  affi'g 
13  Hun,  604;  Betts  v.  Betts,  4  Abb.  N.  C  317;  Barnes  v.  Hathaway,  66  Barb. 
453;  Sage  v.  Lockman,  53  How.  376;  Power  v.  Cassidy,  54  Id.  4;  Gano  v.  Mc- 
Cunn,  56  How.  337;  Shumway  v.  Harmon,  4  Hun,  411;  Graham  v.  Livingston, 
7  Id.  11. 

'  See  Williams  on  Ex'rs,  6  Am.  ed.  746-817;  3  Redf.  on  Wills,  351. 

'  See  Egberts  v.  Wood,  3  Paige,  517;  Wilder  v.  Keeler,  Id.  166.  The  sev- 
eral owners  of  a  vessel  are  tenants  in  common,  and  must  join  or  be  joined  in 
actions  by  or  against  them.  If  joined  as  defendants,  and  the  death  of  one  of 
them  occurs,  his  executor  or  personal  representative  cannot  be  joined  with  the 
survivors.  The  executor  is  charged  Ae  bonis  testaloris,  the  survivors  de  bonis  pro- 
priis,  and  the  judgment  could  not  be  thus  rendered  (Wright  v.  Marshall,  3  Daly, 
331). 

*  The  heir  has  a  property  in  the  monuments  of  his  ancestors,  but  not  in  their 
ashes  (Matter  of  Brick  Presbyterian  Church,  3  Edw.  155).     A  pew  is  to  be  con- 
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The  same  is  true  of  an  interest  in  a  contract  for  the  purchase  of 
lands  by  the  decedent.  Such  an  interest  descends  to  the  heirs  of 
the  purchaser,^  and  the  purchase  money  passes  to  the  executor  of 
the  vendor  as  part  of  the  assets.  An  administrator,  as  such,  has 
no  authority  or  control  over  the  real  estate  of  his  intestate,  and 
owes  no  duty  to  the  heirs.^  He  is  not,  therefore,  precluded  from 
purchasing  such  real  estate,  upon  a  foreclosure  sale,  in  his  own 
right.'  "Where  real  estate,  of  which  the  decedent  died  seized,  is 
incumbered  by  a  mortgage  which  is  foreclosed  after  his  death,  and 
the  land  is  sold,  any  surplus  arising  on  the  sale  is  to  be  regarded 
as  realty,  and  goes  to  the  heirs  or  devisees,  not  to  an  administrator, 
although  the  mortgage  provides  that  the  surplus  shall  be  paid  to 
the  mortgagor,  his  executors  or  administrators.^ 

A  devise  of  realty  to  an  executor,  in  trust,  to  sell,  will,  of  course, 
vest  the  title  in  him.  And  as  equity  will  consider  as  actually  done 
that  which  ought  to  have  been  done,  land  is,  under  some  circum- 
stances, regarded  as  money,  and  money  as  land — as  where  the  will 
directs  that  the  land  shall  be  sold,  or  that  money  shall  be  laid  out 


sidered  as  real  property  in  the  settlement  of  tlie  owner's  estate.  Althougli  the 
owner  has  no  absolute  interest  in  the  soil  on  which  the  edifice  is  erected,  his 
right  to  the  use  of  a  pew  is  a  right  springing  out  of  the  land,  and  in  this  respect 
has  some  of  the  qualities  of  realty.  The  property  being  indeterminate  In  dura- 
tion, and  also  issuing  out  of  realty,  it  is  therefore  an  incorporeal  hereditament 
(McNabb  v.  Pond,  4  Bradf .  7).  On  the  death  of  a  tenant  pour  autre  vie,  the  es- 
tate becomes  a  chattel  real,  and  goes  to  the  personal  representative  (1  R,  8.  732, 
§  63;  Id.  83,  §  6;  Reynolds  v.  Collin,  3  Hill,  441).  An  equitable  estate  of  the 
wife  for  the  life  of  the  husband  has  been  held,  on  her  death,  to  belong  to  her 
administrators,  and  therefore  to  go  to  her  husband  without  administration  (Nor- 
ton V.  Norton,  3  Sandf  296). 

'  If,  however,  the  administrator  of  the  purchaser  receives  rents  for  such  land 
accruing  after  the  death  of  the  intestate,  he  must  account  for  them,  as  well  as 
for  the  sum  realized  by  him  upon  a  sale  of  his  intestate's  interest  in  the  land 
(Griffith  V.  Beecher,  10  Barb.  432). 

'  HoUingsworth  v.  Spaulding,  54  N.  Y.  636;  Hillman  v.  Stephens,  16  N.  Y. 
278;  Brevoort  v.  M'Jimsey,  1  Edw.  551;  Griffith  v.  Beecher,  10  Barb.  433. 

^  HoUingsworth  v.  Spaulding,  supra. 

■*  Dunning  v.  O.  N.  Bank,  61  N.  Y.  497.  This  rule  was  not  changed  by  the 
provisions  of  the  act  (L.  1867,  c.  658;  revised  in  Co.  Civ.  Proc.  §§  2793,  2799) 
which  requires  such  surplus  to  be  paid  to  the  surrogate,  to  be  disposed  of,  on 
the  application  of  an  executor  or  administrator,  that  statute  being  designed 
merely  to  provide  for  the  application  of  the  surplus  to  the  payment  of  debts,  if 
required  for  that  purpose,  and  not  otherwise  affecting  the  rights  of  heirs  or  de- 
visees (Id.). 
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in  land.  A  devise  directing  lands  to  be  sold  and  the  proceeds  to 
be  divided,  etc.,  is  therefore  a  disposition  of  money  and  not  of  land, 
and  is  good,  as  a  power  to  the  executors  to  sell,  although  they  are 
not  expressly  named  as  the  donees  of  the  power.  In  selling  under 
such. a  power,  the  executor  acts  in  his  character  as  such,  and  not  as 
trustee,^  and  is  accountable,  in  the  surrogate's  court,  for  the  pro- 
ceeds of  any  sale  made  by  him,  as  he  is  also  for  the  rents  and 
profits.^  On  the  other  hand,  a  donee  of  a  power  in  trust  derives 
his  right  to  exercise  the  power,  not,  like  an  executor,  from  the  pro- 
bate, but  directly  from  the  will  itself,  and  hence  he  may  execute 
such  power  before  probate,  and  without  a  grant  of  letters  testa- 
mentary.' A  mere  authority  to  executors  to  sell  real  estate  in  a 
certain  contingency  and  divide  the  proceeds  among  certain  speci- 
fied persons,  does  not,  however,  vest  the,  estate  in  the  executors. 
It  is  simply  a  power,  and  the  land  passes  at  once  to  the  devisees, 
subject  only  to  the  execution  of  the  power.*  So  where  the  will 
devises  lands,  and,  by  a  subsequent  clause,  gives  power  to  the  exec- 
utors to  sell  the  same  for  a  minimum  sum  and  invest  the  proceeds 
for  the  benefit  of  the  devisee  during  life,  the  executors  take  no 
title,  but  the  devisee  takes  a  fee  subject  to  the  execution  of  the 
power  of  sale.^  A  power  in  executors  to  sell  lands  will  not  be  im- 
plied from  the  fact  that  the  lands  are  charged  with  the  payment  of 
debts.' 

Estate  of  administrators  with  will  a/nnexed.'\ — ^At  common 
law,  an  executor  of  an  executor,  in  however  remote  a  series,  had 


'  Meakings  v.  Cromwell,  5  K  Y.  136;  affl'g  2  Sandf.  512. 

'  Co.  Civ.  Proo.  §  2724,  subd.  4.  See  Clark  v.  Clark,  8  Paige,  152;  Stagg  v. 
Jackson,  1  N.  Y.  206;  Bloodgood  v.  Bruen,  2  Bradf.  8. 

8  Bolton  V.  Jacks,  6  Robt.  166.  See  Newton  v.  Bronson,  13  N.  Y.  587;  Jud- 
son  V.  Gibbons,  5  Wend.  324;  Doolittle  v.  Lewis,  7  Jobns.  Ch.  48. 

*  Scott  v.  Monell,  1  Redf.  431.  Compare  Re  Vandervoort,  Id.  270;  Vernon 
V.  Vernon,  53  N.  Y.  351.  In  the  last  named  case,  the  testator  gave  to  his  wife 
an  annuity,  to  be  paid  by  the  executors  out  of  his  share  in  the  rents  of  certain 
stores  of  which  he  was  part  owner,  and,  if  they  proved  insufficient,  then  from 
the  interest  of  other  property.  The  executors  were  also  authorized  to  sell  the 
stores  at  a  minimum  price  stated.  It  was  held,  that  the  power  to  receive  rents 
and  profits  was  necessarily  implied  from  the  duty  enjoined,  to  apply  them;  that 
the  executors  took,  as  trustees,  the  legal  title  during  the  life  of  the  wife,  for  the 
purpose  of  the  trust,  and — there  being  no  residuary  clause  in  the  will — that  the 
lands  descended  to  the  testator's  heirs,  upon  his  death,  subject  to  the  trust 
estate. 

'  Vernon  v.  Vernon,  supra.  '  Matter  of  Fox,  52  N.  Y.  530. 
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the  same  interest  in  the  effects  of  the  first  testator  as  the  first  and 
immediate  executor.  But  by  express  provision  of  statute,^  an 
executor  of  an  executor  cannot  administer  on  the  estate  of  the  first 
testator ;  but  on  the  death  of  a  sole  or  surviving  executor,  letters 
of  administration,  with  the  will  annexed,  of  the  assets  of  the  first 
testator  left  unadministered,  will  be  issued  by  the  surrogate.'*  E"or 
can  a  trustee  continue  the  trust  after  his  death  by  will,  whether 
the  trust  be  of  real  or  of  personal  estate.'  No  man  can  bequeath 
anything  but  what  he  has  to  his  own  use.  In  respect  to  personal 
property,  such  an  administrator  is  entitled  to  take  into  possession 
such  personal  assets  as  remain  unadministered  by  the  executor,* 
and  is  entitled  to  all  debts  due  to  the  original  testator  or  intestate. 
The  same  rule  applies  to  the  case  of  an  administrator  de  bonis 
won. 

In  respect  to  real  property,  inasmuch  as  a  power  to  sell  lands, 
conferred  upon  executors,  is  derived  from  the  will  and  not  the 
probate,  it  would  seem  to  be  doubtful  whether  in  any  case  a  power 
relating  to  realty  would  pass  to  an  administrator  with  the  will 
annexed.  It  is  true  that  the  statute  confers,  upon  administrators 
with  the  will  annexed,  "  the  same  duties,  rights  and  powers  as  if 
they  had  been  named  executors  in  the  will ; '  but  the  weight  of 
authority  is  in  favor  of  the  view  that  the  statute  has  reference 
only  to  personalty,^  and  is  not  applicable  to  realty  or  to  a  discre- 


■  2  R.  S.  71,  §  17;  Id.  448,  §  11. 

•^  See  Co.  Civ.  Proc.  §  2643;  and  p.  282,  ante. 

'  Fonda  v.  Penfleld,  56  Barb.  503.  A  trust  in  personal  property,  upon  the 
death  of  the  trustee,  devolves  with  the  property  upon  his  personal  representa- 
tives (Bunn  V.  Vaughan,  1  Abb.  Ct.  App.  Dec.  253;  B.  c.  3  Keyes,  345).  In 
Brink  v.  Layton,  2  Redf.  79,  the  decedent  was  one  of  a  number  of  heirs  and 
beneficiaries  under  a  will  who,  in  her  lifetime,  had  agreed  upon  a  settlement  of 
their  interest  in  their  ancestor's  estate,  pursuant  to  which  a  bond  and  mortgage 
had  been  taken  by  the  decedent  in  her  own  name,  but  in  fact  for  the  benefit  of 
another  beneficiary  whose  share  was  thus  invested.  It  was  held,  that  the  fund 
was  properly  paid  over  to  the  latter  by  the  administrator  of  the  former. 

*  An  administrator  with  the  will  annexed,  is  subject  to  the  executor's  duties, 
and  the  surrogate  may  enforce  against  him  an  outstanding  decree  which  directed 
the  executor  to  pay  a  legacy  out  of  the  estate  (Bowers  v.  Emerson,  14  Barb.  652). 
Such  an  administrator  may  enforce  a  decree  made  on  the  accounting,  against  the 
executors  in  whose  place  he  was  appointed  (Clapp  v.  Meserole,  1  Abb.  Ct.  App. 
Dec.  362). 

»  2  R.  S.  72,  §  22.  «  Conklin  v.  Egerton,  21  "Wend.  430. 
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tionary  power,  or  to  a  gift  in  trust,  or  to  a  power  inseparably  con- 
nected therewith.^ 

SurmvorsMf  of  estate  of  co-executors.] — The  statute  provides, 
that  if  one  or  more  of  the  executors,  on  whom  is  conferred  a  power 
of  sale,  fail  to  take  upon  him  the  execution  of  the  will,  then  any 
sale  made  by  those  who  take  upon  them  the  execution  thereof  is 
valid,  as  if  the  others  had  joined.^  This  is  merely  declaratory  of 
the  common  law.'  The  statute  applies  as  weU  to  the  case  of  a 
mere  power  of  sale,  or  where  there  is  a  dieer-etion  given  to  the  ex- 
BcutoTS  to  determine  whether  the  land  shall  be  sold  or  not,  as  in 
the  case  of  a  positive  order  that  the  land  be  sold.*  The  refusal  of 
one  of  the  executors  to  act  may  be  proved  like  any  other  matter 
in  pais  J  a  renunciation  is  not  necessary.^  In  case  of  the  death  of 
one  of  several  executors,  the  surviving  executor  and  trustee,  or  a 
surviving  administrator,  has  the  right  to  the  exclusive  possession  of 
the  property.* 

It  is  not  unusual  for  a  will  to  confer  upon  the  survivor  of  two 
or  more  executors  or  trustees  the  power  of  appointing  a  successor. 
In  such  a  case,  it  is  not  imperative  that  such  appointment  should 
be  made,  and  if  none  is  made,  the  trust  may  be  carried  out  by  the 
survivor  alone.'' 


'  Dominlck  v.  Michael,  4  Sandf.  374;  Dunning  v.  Ocean  National  Bank,  6 
Lans.  296;  Beekman  v.  Bonsor,  33  N.  Y.  298;  Koome  v.  Philips,  27  N.  Y.  357; 
though,  in  the  latter  case,  Davies,  J.,  said  that  if  the  question  were  nevf,  he 
should  say  the  statute  applied  to  real  property.  The  trust,  in  such  a  case,  de- 
volves upon  the  supreme  court,  which  will  appoint  a  trustee  to  execute  the  trust 
power  under  the  will.  See  DePeyster  v.  Clendening,  8  Paige,  296;  Bunn  v. 
Vaughan,  1  Abb.  Ct.  App.  Dec.  253;  s.  c.  3  Keyes,  345. 

'I  2  E.  8.  109,  §  55. 

"  Davoue  v.  Panning,  2  Johns.  Ch.  252;  Ogden  v.  Smith,  2  Paige,  195;  Niles 
V.  Stevens,  4  Den.  399;  Bunner  v.  Storm,  1  Sandf.  Ch.  857;  Conover  v.  Hoff- 
man, 1  Bosw.  314. 

*  Taylor  v.  Morris,  1  N.  Y.  841;  Leggett  v.  Hunter,  19  N.  Y.  445. 

'^  Roseboom  v.  Mosher,  2  Den.  61;  and  see  Sharp  v.  Pratt,  15  Wend.  610; 
Matter  of  Stevenson,  3  Paige,  420.  The  renunciation  or  disclaimer  of  a  devisee 
in  trust  need  not  be  in  such  a  form  as  to  pass  an  estate  in  the  property  devised. 
In  the  absence  of  proof  to  the  contrary,  such  devisee  is  presumed  to  accept  the 
trust  estate;  but  he  cannot  be  vested  vrith  it  against  his  will.  Where  it  was  in 
writing,  and  acknowledged  so  as  to  be  received  in  evidence  without  further 
proof,  it  was  held  sufficient  (Burritt  v.  Silliman,  13  N.  Y.  93 ;  rev'g  16  Barb.  198). 

*  Shook  V.  Shook,  19  Barb.  653;  House  v.  Eajrmond,  3  Hun,  44. 
1  Belmont  v.  O'Brien,  13  N.  Y.  894. 
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"Where  all  the  trustees  decline  the  trust,  or  die,  or  are  removed, 
the  trust  is  not  defeated,  but  its  execution  devolves  upon  the  court, 
which  may  appoint  others  in  their  place,^  and  the  trust  estate  vests 
in  the  appointees,  as  fully  as  if  they  had  been  originally  named  in 
the  will.^  It  is  well  settled  that  the  court  has  power  to  clothe  the 
substituted  trustee  with  all  the  powers  of  the  one  superseded  by 
death  or  removaL' 

Property  in  action.] — To  entitle  an  executor  or  administrator 
to  sue  upon  a  contract,  it  is  not  necessary  that  he  stould  be  named 
in  it.  If,  by  the  contract,  money  is  payable  to  A.,  or  to  A.  and 
his  assigns,  A.'s  executor  or  administrator  may  sue  for  it.  His 
right  of  action  is  exclusive  also,  and  no  words  introduced  into  a 
contract  or  obligation  can  transfer  to  another  his  exclusive  right 
of  representation.*  In  order  to  vest  a  right  of  action  in  one 
named  as  executor  in  a  will,  it  is  essential,  under  our  statutes,  that 
he  should  qualify." 


'  King  V.  Donnelly,  5  Paige,  46;  DePeyster  v.  Clendening,  8  Id.  395;  Mc- 
Cosker  v.  Brady,  1  Barb.  Ch.  339;  Quackenboss  v.  Soutliwick,  41  N.  Y.  117. 
See  Co.  Civ.  Proc.  §  3818;  p.  378,  ante. 

'  Provision  is  made  by  statute  (1  R.  S.  730,  §  69)  for  the  resignation  of  trus- 
tees upon  petition.  Independently  of  the  statute,  the  court  has  no  power,  upon 
a  mere  petition,  to  discharge  a  trustee  without  consent  of  all  parties  (Matter  of 
Van  Wyck,  1  Barb.  Ch.  565;  Shepherd  v.  McEvers,  4  Johns.  Ch.  136;  Cruger 
v.  Halliday,  11  Paige,  314).  As  to  the  power  to  remove  a  trustee  on  good  cause 
shown,  and  to  substitute  another  in  his  stead,  see  People  v.  Norton,  9  N.  Y.  176 ; 
7  R.  S.  730,  §  70;  Matter  of  Paddock,  6  How.  Pr.  215;  Matter  of  Thompson,  33 
Barb.  334.  Where  the  trustee,  having  mingled  the  money  with  his  own,  with- 
out making  distinction,  died,  it  was  held  that  there  was  no  necessity  for  the  ap- 
pointment of  a  new  trustee,  for  the  trust  fund  had  not  been  kept  separate,  and 
nothing  remained  but  to  compel  the  executor  of  the  deceased  trustee  to  pay  the 
indebtedness  of  the  estate  to  the  distributees  (G-raham  v.  DeWitt,  8  Bradf.  186). 

"  Leggett  V.  Hunter,  19  N.  Y.  445;  affi'g  35  Barb.  81;  Ross  v.  Roberts,  2  Hun, 
90. 

■*  Dicey  on  Parties,  207. 

"At  common  law,  an  executor  might  sue  before  probate;  but,  by  3  R.  S.  71, 
§  16,  he  is  prohibited  from  interfering  with  the  estate,  before  letters  granted, 
further  than  necessary  for  its  preservation,  and  to  pay  funeral  charges,  and  a 
plea  in  bar  that  he  was  not  executor  at  the  commencement  of  the  action  is  good 
(Thomas  v.  Cameron,  16  Wend.  579;  Varick  v.  Bodine,  3  Hill,  443.  See  Plinn  v. 
Chase,  4  Den.  85;  and  ante,  p.  427).  But,  where  a  wife  dies  intestate,  and  the 
husband  afterwards  dies,  leaving  her  assets,  which  belong  to  him  as  her  sur- 
vivor, unadministered,  it  is  not  necessary  for  his  personal  representatives  to  take 


444:  ADMimSTRATION  OF  ESTATE,   &o. 

Survival  of  Rights  of  Action  on  Contract. 

/Survival  of  rights  of  action  on  contraot.1 — The  general  rule  is 
that,  with  respect  to  such  personal  actions  as  are  founded  upon 
any  obligation,  contract,  debt,  covenant  or  other  duty,  the  right  of 
action,  on  which  the  testator  or  intestate  might  have  sued  in  his 
lifetime  (with  certain  exceptions  hereafter  stated),  survives  his 
death,  and  is  transmitted  to  his  executor  or  administrator,  whether 
the  breach  occurred  in  the  lifetime,  or  after  the  death,  of  the  dece- 
dent.' In  respect  to  rights  arising  out  of  real  property,  and  pro- 
ceedings relating  thereto,  they  survive  to  the  heir  or  the  devisee ; 
such  as  causes  of  action  in  favor  of  the  decedent,  for  waste  of  real 
property ;  ^  or  for  injuries  to  it  in  the  decedent's  lifetime ;  ^  causes 
of  action  against  the  decedent,  for  specific  performance  of  a  con- 


out  letters  of  administration  on  her  estate,  to  enable  them  to  institute  suits  for 
the  recovery  of  such  assets.  But  they  may  institute  suits  in  their  character  of 
personal  representatives  of  the  husband,  stating  that  he  survived  his  wife  (Eoose- 
velt  V.  Ellithorp,  10  Paige,  415;  Lockwood  v.  Stocltholm,  11  Id.  87).  Letters 
testamentary,  or  of  administration,  in  due  form,  produced  in  evidence,  are  suffi- 
cient, prima  facie,  to  establish  an  executor's  or  administrator's  representative 
capacity  (Belden  v.  Meeker,  47  N.  Y.  307.     See  ante,  pp.  280,  313). 

'  Holbrook  v.  White,  13  "Wend.  591.  Thus,  an  administrator  may  have  an 
action  in  his  own  name  for  injury  to  personal  property,  intermediate  the  grant- 
ing of  letters  and  the  death  of  the  intestate.  His  title  takes  effect  by  relation 
(Valentine  v.  Jackson,  9  Wend.  303;  Babcock  v.  Booth,  3  Hill,  181).  The  admin- 
istrator has  a  right  to  recover  the  purchase  money  due  on  a  contract  for  the  sale 
of  land,  made  by  the  intestate  in  his  lifetime,  and  may,  it  seems,  extend  the  time 
of  payment  (Schroeppel  v.  Hopper,  40  Barb.  425;  Smith  v.  Gage,  41  Id.  60).  But 
the  interest  of  a  purchaser  in  an  executory  contract  of  sale  of  land  does  not  pass 
to  his  executor  (Griffith  v.  Beecher,  10  Barb.  432).  The  personal  representa- 
tive may  sue  on  a  demand  against  a  co-tenant  in  common  of  the  decedent,  for 
his  share  of  rents  and  profits  (Hannan  v.  Osborn,  4  Paige,  836).  Among  the 
choses  in  action  which  thus  go  to  the  personal  representatives,  are  a  cause  of 
action  for  a  breach  of  a  covenant  of  seizin  (MoKinstry  v.  Benson,  3  Johns.  Oas. 
2d  ed.  563),  and  of  a  covenant  for  title,  if  broken  in  the  lifetime  of  the  decedent 
(Beddoe  v.  Wadsworth,  21  Wend.  130);  and  though  a  covenant  be  purely  per- 
sonal, the  death  of  the  covenantor,  after  breach,  does  not  extinguish  the  cause 
of  action  (Mott  V.  Mott,llBarb.l37);  andso,asto  a  mortgage  interest  before  fore- 
closure (Demarest  v.Wynkoop,  3  Johns.  Ch.  461).  The  right  to  an  accounting,  in 
a  partnership  of  which  the  deceased  was  a  member,  survives  to  his  personal  rep- 
resentatives (Thomson  v.  Thomson,  1  Bradf.  34),  although  they  cannot  qollect 
debts  due  the  partnership,  and  are  not  entitled  to  the  custody  of  the  books  and 
the  assets  (Waring  v.  Waring,  1  Redf.  205;  and  compare  Woodruff  v.  Woodruff, 
17  Abb.  Pr  165). 

^  Co.  Civ.  Proc.  g  1652.  "  2  R.  S.  114,  §  4. 
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tract  to  convey  real  property ;  *  rights  existing  in  favor  of  the 
decedent,  to  redeem  real  property  from  sale  or  by  virtue  of  an 
execution.' 

Contracts  which  do  not  survvve.] — Contracts  which,  by  their 
terms,  are  expressly  limited  to  the  lifetime  of  the  deceased,  or 
which,  as  matter  of  law,  are  determinable  by  the  death  of  either 
party,  do  not  survive,  and  no  action  can  be  maintained  by  or 
against  the  representative,  for  any  alleged  breach  occurring  after 
his  death,  though  it  may,  for  breaches  before  death.'  Contracts 
determinable  by  death,  as  a  matter  of  law.  are  such  as  are  obviously 
founded  upon  personal  considerations — i.  e.,  made  with  reference 
to  the  personal  qualities  of  the  parties — such  as  an  agreement  to 
write  a  book,  paint  a  picture,  and  contracts  of  apprenticeship  and 
agency.*  So,  too,  covenants  which  both  run  with  the  land  and 
descend  to  the  heir  or  devisee — i.  e.,  covenants  which  affect  the 
freehold, — go  to  the  heir,  not  only  where  he  is  not  named,  but 
also  where  the  covenant  is  made  with  the  covenantee  and  his 
executor.  The  heir  is  clearly  the  only  person  to  sue  for  any 
breach  of  such  covenant,  after  the  death  of  the  deceased.  For 
breaches  committed  during  the  lifetime  of  the  deceased,  the  rule 
seems  to  be  that  if  there  has  been  a  formal  breach  of  such  cove- 
nants during  the  ancestor's  lifetime,  but  the  substantial  damage 
has  accrued  after  his  death,  the  real,  and  not  the  personal,  repre- 
sentative is  the  proper  plaintiff  in  an  action  on  the  covenant.^ 

On  the  other  hand,  if  the  breach,  though  committed  in  the 
lifetime  of  the  covenantee,  has  caused  any  damage  to  the  personal 
estate,  the  personal  representative  may  sue.^  So,  too,  a  covenant 
which  does  not  run  with  .the  land— e.  g.,  a  covenant  in  a  lease  not 
to  cut  down  trees  (the  trees  being  excepted  from  the  demise) — 
may  be  sued  on  by  the  personal  representative. 

Hents.] — ^Rent  reserved  to  the  deceased  in  a  lease,  accrued  at 
his   death,  may  be  recovered  by  the  executor  or  administrator.'' 


'  See  Co.  Civ.  Proc.  §  2345.  ■•  Co.  Civ.  Proc.  §  1447. 

3  See  Stubbs  v.  Holywell  R.  Co.,  L.  R.  3  Exch.  311. 

*  As  to  a  contract  to  build  a  house,  see  Quick  v.  Ludborrow,  3  Bulst.  30;  3 
Williams  on  Ex'rs,  6th  Am.  ed.  1593,  note.  '  Dicey  on  Parties,  211. 

6  Raymond  v.  Fitch,  3  C.  M.  &  R.  588.  Compare  Ricketts  v.  Weaver,  12 
Mees.  &  Wels.  718. 

'  3  R.  8.  83,  §  6,  subd.  7.    Rents  of  real  estate  accrued  and  collected  since 
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But  having  no  interest  in  the  land,  he  cannot  bring  ejectment  for 
condition  broken.^  The  statute  ^  also  gives  the  executors  or  admin- 
istrators the  same  remedy  as  the  decedent  for  the  arrears  of  rent. 
But  this  was  held  not  applicable  to  the  case  of  an  action  by  hus- 
band and  wife  for  rent  of  the  wife's  estate,  payable  to  both,  where 
the  husband  dies  pending  the  suit.  In  such  case,  the  cause  of 
action  survived  to  her.^  Where  the  will  directs  a  sale  of  land  by 
the  executors,  after  a  period  named,  it  effects  a  conversion  from 
that  time,  and  the  executors  are  thereafter  entitled  to  the  rents.^ 

Wrongs  to  the  property  of  decedent.'] — If  a  breach  of  contract 
affects  the  personal  estate  of  the  deceased,  the  representative  can 
sue  for  the  consequential  damages.  For  example,  an  executor  or 
administrator  may  maintain  an  action  against  the  attorney  of  the 
deceased,  for  negligence  in  investigating  a  title  to  lands,  in  conse- 
quence of  which  the  deceased  took  an  insufficient  title.^  It  is 
said  that  perhaps  an  action  might  be  brought  even  for  a  breach  of 
promise  of  marriage,  if  the  representative  could  allege  injury  to 
the  deceased's  personal  estate  as  a  consequence  of  the  breach  of 
promise."  '  The  statute  provides  that  for  wrongs  done  to  the  prop- 
erty, rights  or  interests  of  another  (with  the  exceptions  stated), 
for  which  an  action  might  be  maintained  against  the  wrong-doer, 
such  action  may  be  brought  by  the  person  injured,  or,  after  his 
death,  against  his  executors  or  administrators,  in  the  same  manner 
and  with  the  like  effect,  in  aU  respects,  as  actions  founded  upon 
contracts.'  Under  this  provision,  it  is  held  that  an  action  is  given 
against  the  executor  for  every  injury  against  the  testator,  whether 
by  force  or  negligence,  to  the  property  of  another.  The  words, 
"  wrong  done,"  extend  to  cases  of  non-feasance.*     The  provision 

the  testator's  death,  are  not  assets  (Kohler  v.  Knapp,  1  Bradf.  241.  Compare 
Wadsworth  v.  Allcott,  6  N.  Y.  64). 

'  Van  Rensselaer  v.  Jones,  5  Den.  449.  '  1  R.  S.  747  8  31. 

'  Jacques  v.  Short,  20  Barb.  269.  ••  Shumway  v.  Harmon,  4  Hun,  411. 

'  Knights  V.  Quarles,  2  B.  &  B.  104.  See  Fried  v.  N.  Y.  C.  R.  R.  Co.  1 
Sheldon,  1,  for  a  review  of  rights  of  action  under  the  statute  which  do  and  do 
not  survive,  and  go  to  the  executor  and  administrator 

«  Dicey  on  Parties,  209.  See  Chamberlain  v.  Williamson,  3  Maule  &  S.  408; 
Beckham  v.  Drake,  8  Mees.  &  W.  846;  and  compare  Alton  v.  Midland  R.  Co.' 
19  C.  B.  N.  S.  213;  but  see  p.  447,  post.  i  2  R.  S.  447,  §  1, 

s  Elder  v.  Bogardus,  Hill  &  D.  Supp.  116.    We  have  already  referred  to  the 
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extends  to  a  cause  of  action  in  favor  of  a  husband  against  a  rail- 
road company,  for  the  loss  of  services  of  his  wife,  who  was  injured 
in  the  act  of  leaving  their  cars,  while  a  passenger,  through  their 
negligence.-' 

Injuries  to  person  of  deceased.'] — The  general  rule  is  that,  with 
some  exceptions,  an  action  for  a  personal  wrong,  i.  e.,  for  injuries 
to  the  person,  feelings  or  reputation  of  the  deceased,  dies  with 
the  person.  The  statute  declares  that  actions  for  slander,  for 
libel,  and  actions  of  assault  and  battery,  or  false  imprisonment,  ac- 
tions for  injuries  to  the  person  of  the  plaintiff,  or  to  the  person  of 
the  testator  or  intestate  of  any  executor  or  administrator,  do  not 
survive ;  ^  and  the  same  rule  is  applied  to  actions  for  breach  of 
promise  of  marriage.^  Exceptions  to  the  rule  of  the  non-survival 
of  personal  injuries  are  created  by  statute,  in  the  case  of  injury 
or  killing  by  the  careless  use  of  fire-arms ;  *  also  in  the  ease  of  in- 
juries, causing  death,  occasioned  by  wrongful  act,  neglect  or  de- 
fault, in  which  instance  damages  may  be  recovered  for  the  bene- 
fit of  the  surviving  husband,  wife,  or  next  of  kin.^ 

Actions  hy  representative,  how  irought.l — In  all  actions  founded 
on  contracts  to  which  the  deceased  was  a  party,  the  executor  or 
administrator  must  sue  in  his  representative  character ;  while  he 
may  sue  in  either  his  representative  or  in  his  personal  character. 


remedy  which  an  executor  or  administrator  has  by  replevin  to  recover  goods  of 
the  decedent  wrongfully  withheld.  See  2  R.  S.  449,  §  17;  and  McKnight  v. 
Morgan,  3  Barb.  171. 

'-  Cregin  v.  Brooklyn  Cross-town  R.  R.  Co.  75  N.  Y.  192;  56  How.  Pr.  465; 
affl'g  Id.  33. 

^  3  R.  S.  447,  §  3. 

'  Wade  V.  Kalbfleisch,  58  N.  Y.  382;  16  Abb.  N.  S.  104;  affi'g  15  Id.  16. 

*  L.  1873,  c.  19;  under  which  the  cause  of  action  survives  to  the  "heirs  or 
representatives  "  of  a  person  killed. 

'  Co.  Civ.  Proc.  §  1902.  See  Chapter  XVI,  ante.  The  intent  of  this  statute 
is  that  it  should  operate  only  within  the  territorial  limits  of  the  State  (Mahler  v. 
N.  &  N.  Y.  T.  Co.  35  N.  Y.  353;  Whitford  v.  Panama  R.  R.  Co.  33  Id.  465); 
but  a  vessel  belonging  in  this  State,  is  constructively  within  the  State,  for  the 
purposes  of  the  statute,  although  upon  the  high  seas  (McDonald  v.  Mallory,  77 
N.  Y.  546;  rev'g  44  N.  Y.  Sup'r,  80).  Whether  an  administrator  appointed 
here  can  sue  here  for  damages  under  a  kindred  statute  of  another  State,  for  a 
death  occurring  there,  see  Stalknecht  v.  Penn.  R.  R.  Co.  13  Hun,  451 ;  Mackay 
V.  N.  J.  C.  R.  R.  Co.  23  Alb.  L.  J.  152;  Leonaid  v.  Col.  Steam  Nav.  Co.  Id.  193. 
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on  contracts  made  with  him  as  executor  or  administrator,  after  the 
death  of  the  deceased.^  But  he  cannot  join  in  the  same  action 
claims  made  in  his  representative,  with  claims  made  in  his  per- 
sonal, character.^  Co-executors  or  co-administrators,  who  have 
qualified,  must,  of  course,  join  as  plaintiils  in  an  action,  except  in 
the  case  of  a  contract  made  with  some  alone  of  several  executors, 
in  which  case  only  those  with  whom  the  contract  was  made  can 
sue  upon  it.'  The  right  of  action  on  a  contract  made  with  several 
persons  jointly  passes,  on  the  death  of  each,  to  the  survivors,  and 
on  the  death  of  the  last  to  his  representatives/  Under  the  stat- 
ute,' actions  are  to  be  brought,  and  continued  in  the  name  of  the 
acting  executor,  not  joining  others  named  as  executors  to  whom 
letters  have  not  issued,  and  who  have  not  qualified.^ 

Suits  to  disaffirm  wrongful  acts  of  deceased.'] — ^Authority  is 
given  by  statute  to  any  executor,  administrator,  receiver,  assignee, 
or  other  trustee  of  an  estate,  or  of  the  property  and  effects  of  an 
insolvent  estate,  corporation,  association,  partnership,  or  individual, 
to  disaffirm,  for  the  benefit  of  creditors  or  others  interested  in  the 
estate,  and  treat  as  void  and  resist,  all  acts  done,  transfers  and 
agreements  made,  in  fraud  of  the  rights  of  any  creditor,  including 
themselves,  and  others  interested  in  the  estate.'  Under  this  stat- 
ute, the  executors  of  a  fraudulent  vendor  may  resist  an  attempt 
by  the  fraudulent  vendee  to  recover  either  the  possession  or  the 
value  of  the  property  fraudulently  disposed  of ;  and  they  may  de- 
feat a  recovery,  if  they  can  establish  satisfactorily  the  fraudulency 
of  the  transaction.^  The  right  of  an  executor  or  administrator  to 
assail  an  assignment,  made  by  the  decedent,  in  his  lifetime,  in 
fraud  of  his  creditors,  is  not  exclusive.  If  the  executor  collude 
with  the  assignee,  and  refuse  to  do  so,  the  creditors,  or  a  creditor, 
may,  by  action  against  the  personal  representative  and  assignee, 


'  See  Austin  v.  Munro,  47  N.  T.  360;  Ferrin  v.  Myrick,  41  Id.  315;  Bucklin 
V.  Chapin,  1  Lans.  448.  Money  deposited  by  one  as  executor  may  be  sued  for 
and  recovered  by  him  in  his  own  right  (Cheney  v.  Beals,  47  Barb.  523).  ,  See 
Valentine  v.  Jackson,  9  Wend.  302;  Merritt  v.  Seaman,  6  Barb.  330;  Tradesmen's 
Nat.  Bk.  T.  M'Feely,  61  Barb.  522. 

'  Dicey  on  Parties,  216.  '  Id.  *  See  ante,  p.  438. 

'  Co.  Civ.  Proc.  §  1818. 

'  See  Moore  v.  Willett,  8  Hilt.  522;  and  ante,  p.  442. 

'  L.  1858,  c.  314,  §  1.  «  Bryant  v.  Bryant,  3  Eobt.  612. 
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have  the  assignment  set  aside,  and  the  property  applied  as  assets.^ 
It  is  further  provided  that  every  person  who  shall,  in  fraud  of  the 
rights  of  creditors  and  others,  have  received,  or  in  any  manner 
interfered  with,  the  estate  or  effects  of  the  deceased,  etc.,  shall  be 
liable  in  the  proper  action  to  the  executors,  administrators,  or 
other  trustees  of  such  estate,  for  the  same,  or  for  the  value  of  the 
property  taken,  and  the  damages  caused  thereby.^ 

Suits  ietween  co-executors,  etc.] — At  law,  one  executor  or  ad- 
ministrator cannot  bring  an  action  against  his  co-executor  or  ad- 
ministrator, to  recover  a  debt  due  from  the  latter  to  the  testator  or 
intestate,  for,  as  we  have  before  observed,  they  are  joint  tenants, 
and  each  has  the  same  right  to  the  possession  of  the  fund.  It  is 
otherwise  in  equity,  where  such  an  indebtedness  can  be  ascer- 
tained, and  such  disposition  of  the  fund  made  as  justice  and  equity 
require.  Hence,  in  a  case  where  a  mortgagor,  being  appointed  one 
of  the  executors  of  the  will  of  the  mortgagee,  accepts  the  trust 
and  qualifies,  his  co-executor,  having  accepted  and  qualified,,  may- 
proceed  to  revive  the  suit  against  the  mortgagor  co-executor.^  But, 
as  we  have  seen,  it  has  been  held,  that  one  executor  cannot  main- 
tain an  action  against  his  co-executor  to  compel  the  latter  to  place 
the  securities  and  papers  of  the  estate  in  his  possession  in  the  cus- 
tody of  a  bank,  or  that  both  he  and  the  plaintiff  deposit  all  mon- 
eys thereafter  collected  therein,  to  be  drawn  out  only  on  their 
joint  check ;  and  that  it  is  no  ground  for  such  an  action  that  the 
defendant  maintains  exclusive  manual  possession  of  the  securities 
belonging  to  the  estate,  and  refuses  to  deliver  over  any  portion 
thereof  to  the  custody  of  his  co-executor,,  it  not  appearing  that  the 
interests  of  the  beneficiaries  under  the  wiU.  are  jeoparded  by  such 
exclusive  possession.^ 


'  Bate  v.  Graham,  11  N.  Y.  337. 

'  L.  1858,  c.  314,  §  3.    And  see  3  R.  S..  449,,  §  17;   McKnight  v..  Morgan,  3 
Barb.  171. 

'  McGregor  v.  McGregor,  35  N.  Y.  318.    And  see  Decker  v.  Miller,  3  Paige, 
150;  Smith  v.  Lawrence,  11  Id.  306;  Wurts  v.  Jenkins,.  11  Barb.  546. 

*  Burt  V.  Bnrt,  41  N.  Y.  46,  limiting  Wood  v.  Brown,  34  Id.  387.    And  see 
Quackenboss  v.  Southwick,  41  Id.  117,  as  to  the  remedy  in  sucli  a  case  of  'the 
beneficiaries  under  the  will.     But  now,  the  code  expressly  confers  upon  the 
surrogate's  court  ample  power  to  interfere  in  such  cases  (see  p.  483,  ante). 
39 
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The  Vesting  of  the  Estate. 

Survival  of  rights  to  or  against  the  sucoessor.] — It  may  be 
stated,  generally,  tliat  rights  in  action  existing  in  favor  of  a  per- 
son in  an  official  or  representative  capacity,  survive  to  his  succes- 
sors.^ It  is  specially  provided  by  statute,  however,  that  an  execu- 
tor of  an  executor  has  no  authority  to  commence  or  maintain  any 
action  or  proceeding  relating  to  the  estate,  effects  or  rights  of  the 
testator  of  the  first  executor,  or  to  take  any  charge  or  control 
thereof,  as  such  executor.^  ISTor  has  an  administrator  with  the 
will  annexed  any  right  of  action  for  the  recovery  of  moneys  be- 
longing to  a  trust  under  the  will.'  The  supreme  court  must  ap- 
point a  new  trustee,  in  whom  such  a  right  of  action  will  vest.^ 
An  administrator  with  the  will  annexed  may,  of  course,  maintain, 
in  his  representative  capacity,  an  action  against  an  executor  of  a 
former  executor  of  the  same  estate,  for  the  recovery  of  the  assets. 
It  is  not  material  that  such  assets  have  been  in  part  administered.^ 

Limitations  of  actions  hy  executors,  ete.] — On  the  death  of  a 
person  entitled  to  maintain  an  action,  where  the  cause  of  action 
survives,  the  time  within  which  the  action  may  be  brought  by  his 
representative  is  extended  for  the  term  of  one  year  from  the  date 
of  the  death  of  the  party,  in  addition  to  the  time  limited  by  the 
statute  of  Umitations.* 

Stjbd  3. — The  vesting  of  the  estate. 

The  interest  of  an  executor  in  the  estate  of  his  testator,  is  de- 
rived primarily  from  the  wiU.  It  accordingly  vests  in  him  from 
the  moment  of  the  testator's  death,  though,  by  our  statute,  his  au- 
thority to  institute  legal  proceedings  in  that  character,  or  to  dis- 
pose of  the  estate,  is  postponed  till  after  the  probate  of  the  will 
has  been  granted  by  a  court  of  competent  jurisdiction.  On  the' 
other  hand,  an  administrator's  title  is  derived  wholly  from  the 
court  by  whom  he  is  appointed,  and  title  vests  in  him  only  from 
the  time  of  the  grant  of  letters.     But  letters  once  granted  to  him 


'  See  Co.  Civ.  Proc.  S§  766,  1838.  'IRS.  448,  §  11. 

«  Dunning  v.  Ocean  National  Bank,  6  Lans.  396;  afll'd,  61  N.  Y.  497.     See 
ante,  p.  389. 

*  And  see  Co.  Civ.  Proc.  §  3818;  p.  278,  ante. 

5  Walton  V.  Walton,  4  Abb.  Ct.  App.  Dec.  513 ;  1  Keyes,  15. 

s  Co.  Civ.  Proc.  g  403. 
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relate  back  to  the  time  of  tlie  death  of  the  intestate,  and  he  may 
have  an  action  for  the  recovery  of,  or  injuries  to,  the  personal 
property  of  the  intestate  taken  or  injured  between  the  time  of  the 
death  and  the  grant  of  letters  to  him.  So,  it  would  seem,  the 
grant  of  letters  to  him  will  haye  the  effect  of  vesting  leasehold 
property  in  him  by  relation,  so  as  to  enable  him  to  sue  in  respect 
to  that  property,  for  all  matters  affecting  the  same  subsequently  to 
the  death  of  the  intestate,  and  so  as  to  render  him  accountable  for 
the  rents  and  profits  of  it  from  the  death  of  the  intestate.^ 


ARTICLE  SECOND. 

FUNERAL   CHARGES    AND   EXPENSES    OP   ADMINISTRATION. 

Sec.  1. — Funeral  charges. 

3. — Expenses  of  administration. 

SECTIOTSr    FIRST. 
FUNERAL    CHARGES. 

Liability  for  funeral  oha/rges.] — The  expenses  of  the  suitable 
interment  of  the  decedent's  remains  have  priority  over  every  other 
claim  against  the  estate.  The  immediate  duty  of  burying  the  body 
rests  upon  the  husband  or  the  wife,^  or  other  relative  of  the  dece- 
dent, or  may  rest  upon  a  stranger  under  whose  roof  the  death  oc- 
curred.^ He  cannot  keep  the  body  unburied,  or,  by  exposing  it  to 
violation,  offend  the  feelings  or  endanger  the  health  of  the  living. 
Ey  whomsoever  the  duty  is  performed,  the  estate  of  the  deceased 
is  ultimately  liable  to  defray  the  necessary  reasonable  expenses  of 
the  burial.  It  is  analogous  to  the  duty  and  obligation  of  a  father, 
to  furnish  necessaries  to  a  child,  and  of  a  husband  to  a  wife,  from 
which  the  law  implies  a  promise  to  pay  him  who  does  what  the 


1 1  Williams  on  Ex'rs,  6tli  Am.  ed.  695. 

'  Ambrose  v.  Kerrison,  10  0.  B.  776;  Chappie  v.  Cooper,  13  Mees.  &  Wels. 
359;  McCue  v.  Garvey,  14  Hun,  563. 

'  Regina  v.  Stewart,  18  Adol.  &  El.  773.  For  a  full  collection  of  authorities 
upon  the  question  of  the  rights  of  the  heir,  next  of  kin,  and  widow,  respectively, 
to  designate  the  place  of  bm-ial,  and  the  control  of  it,  with  the  monuments,  see 
Matter  of  Beekman  Street,  4  Bradf .  503 ;  and,  also,  the  note  of  Mr.  Moak  to  Re 
Bettison,  L.  R.  4  Ad.  &  Ecc.  394;  13  Moak,  656. 
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father  or  the  husband,  in  that  respect,  omits  to  do.^  It  is  not  usual, 
and,  in  most  cases,  it  is  not  possible,  for  letters,  either  testamentary 
or  of  administration  upon  the  estate,  to  be  applied  for  and  granted 
before  the  funeral  of  the  decedent,  so  that  the  executor  or  admin- 
istrator, as  such,  is  very  rarely  called  upon  to  superintend  the  fu- 
neral ceremony  or  direct  the  necessary  expenditure  of  money. 
The  authority  of  a  person  named  as  executor  in  the  will,  to  pay 
the  funeral  charges  of  his  testator,  before  the  grant  of  letters  to 
him,  is  expressly  recognized  by  the  statute  ;  ^  and  the  rule  at  com- 
mon law  has  long  been  settled,  that  the  executor  or  administrator 
must  bury  the  decedent  in  a  manner  suitable  to  the  estate  he  left 
behind  him.^  The  reason  of  the  rule  is  as  applicable  in  the  case  of 
an  administrator  as  an  executor.*  As  funeral  charges  are  not  to  be 
treated  as  a  debt  of  the  decedent,  but  as  an  administrative  expense 
of  the  estate,  their  priority  over  all  claims  of  creditors  is  not  af- 
fected by  the  fact  that  the  statute  regulating  the  order  of  payment 
of  debts  is  silent  on  the  subject  of  funeral  charges.^  ITor  are  they 
to  be  deemed  a  debt  of,  or  charge  against,  the  estate,  in  such  a 
sense  that  one  who,  upon  the  request  of  an  administrator,  fur- 
nishes materials  for  the  funeral,  has  a  right  of  action  therefor, 
against  the  administrator  as  such.  An  executor  or  administrator 
who  gives  orders  for  the  funeral,  or  ratifies  or  adopts  the  acts  of 
another  who  gives  such  orders,  is  liable  individually,  and  not 
in  his  representative  character,  for  the  reasonable  expenses ;  ^  al- 


'  Per  FoLGBB,  J.,  in  Patterson  v.  Patterson,  59  N.  T.  574 

'  2  E.  S.  71,  §  16.  2  2  Black.  Comm.  508;  Shep.  Touchstone,  476. 

*  Bappelyea  v.  Russell,  1  Daly,  214, 

<■  Patterson  v.  Patterson,  59  N.  Y,  574,  585.    But  see  L.  1874,  c.  267. 

«  Eappelyea  v.  Russell,  1  Daly,  214;  Ferrin  v.  Myrick,  41  N.  Y.  315;  rev'g 
53  Barb.  76.  In  the  last  case,  the  reason  of  the  rule  was  said  to  be  that  payment 
for  only  such  articles  as  are  suitable  and  proper,  in  view  of  the  station  in  life, 
manner  of  living,  and  amount  of  the  estate  of  the  decedent,  is  chargeable  on  the 
estate,  and  that  whether  a  particular  article  is  so  suitable  and  proper,  is  not  a 
question  which  the  person  who  furnishes  the  goods  upon  the  order  of  the  exec- 
utor 01  administrator  is  called  upon  to  decide,  but  that  the  executor  or  adminis- 
trator decides  that  question;  and  the  person  who  furnishes  the  articles  upon  his 
order,  accepts  his  decision,  and,  therefore,  it  is  most  reasonable  and  proper  that 
he  should  have  an  action  therefor  against  the  executor  or  administrator  person- 
ally, although  the  estate  might  not  be  ultimately  liable  to  him  or  to  any  one  else 
for  the  articles  furnished;  and,  also,  because  the  personal  representative  is  not 
the  agent  of  the  testator  or  of  the  estate,  and,  therefore,  cannot  contract  in  its 
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though  it  is  said  *  that,  probably,  in  case  of  the  fraud  or  insolvency 
of  the  executor  or  administrator,  an  equitable  cause  of  action  would 
be  created  against  the  estate,  for  the  value  of  such  articles  as  the 
executor  would  have  been  allowed  for  on  his  accounting,  if  he  had 
paid  for  the  same.  But,  however  this  may  be,  it  is  well  settled 
that  an  executor  or  administrator,  with  assets,  though  he  has 
neither  given  nor  adopted  any  directions  for  the  funeral,  is  liable 
personally,  and  not  in  his  representative  character,  upon  an  im- 
plied contract,  for  the  expenses  of  the  suitable  interment  of  the 
decedent.^  He  wiU  be  allowed,  upon  his  accounting,  the  amount 
paid  for  funeral  expenses,  in  the  absence  of  proof  that  they  were 
unreasonably  large,  even  though  they  were  first  paid  by  another, 
to  whom  he  subsequently  repaid  the  amount.' 

Although  an  executor  or  an  administrator  is  liable  only  in  his 
personal  character,  for  the  claim  of  a  person  who  has  defrayed  the 
funeral  expenses,  it  does  not  follow  that  the  surrogate's  court  may 
not,  either  upon  the  petition  of  the  person  having  the  claim,  or 
upon  the  application  of  the  representative,  determine  the  reasona- 
bleness of  the  charge  and  direct  its  payment.  In  respect  to  the 
reasonableness  of  the  expenses  incurred,  a  person,  e.  g.,  an  under- 
taker, who  is  called  upon  to  furnish  funeral  requisites,  is  only 
chargeable  with  a  knowledge  of  the  apparent  condition  of  the  de- 


behalf,  though,  for  the  purpose  of  use  and  sale,  the  title  of  the  personalty  vests 
in  him,  and  he  is  held  responsible  as  owner.  The  same  rule  applies,  it  is  there 
said,  to  all  contracts  made  by  the  representative  of  the  estate,  in  relation  to  it. 
Chief  Justice  Htint,  ■who  delivered  the  opinion  of  the  court,  said  that  the  au- 
thorities in  this  State  established  the  rule,  ' '  that  in  all  causes  of  action,  where  the 
same  arises  upon  a  contract  made  after  the  death  of  the  testator,  the  claim  is 
against  the  executor,  personally,  not  against  the  estate,  and  the  judgment  must 
be  de  bonis propriis." 

'  Per  Hunt,  C.  J.,  in  Ferrin  v.  Myrick,  supra. 

'  Patterson  v.  Patterson,  59  N.  Y.  574;  3  Williams  on  Ex'rs,  6th  Am.  ed.  1887, 
and  cases  cited.  An  action  will  not  lie  for  services  gratuitously  rendered  by  a 
relative,  in  taking  charge  of  the  interment  of  the  deceased,  he  having  died  sud- 
denly in  the  street,  the  ordinary  funeral  expenses  having  been  paid  by  the  exec- 
utor (Hewett  V.  Bronson,  5  Daly,  1). 

*  Matter  of  Miller,  4  Eedf.  302.  A  husband,  upon  the  settlement  of  his  ac- 
counts as  administrator  of  the  estate  of  his  deceased  wife,  should  be  allowed  out 
of  her  estate  for  her  necessary  and  proper  funeral  expenses  paid  by  him.  The 
fact  that  it  is  the  duty  of  the  husband  to  bury  his  deceased  wife,  does  not  exempt 
her  separate  estate  from  the  ultimate  charge  (McCue  v.  Garvey,  14  Hun,  562; 
rev'g  3  Redf.  313). 
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ceased's  property,  and  his  station  in  life  ;  and  if  lie  furnishes  only 
what  would  be  suitable,  if  such  appearances  were  not  deceptive,  he 
is  entitled  to  be  paid  in  fuU  from  the  estate,  even  though  it  is  in- 
solvent.^ 

What  expenses  allowable  as  against  creditors.] — The  amount 
of  the  expenses  which  wiU  be  deemed  reasonable  or  necessary,  for 
the  suitable  burial  of  a  decedent,  must  be  considered  generally 
with  reference  to  "  his  degree  and  quality,"  but,  as  against  cred- 
itors, the  amount  of  his  estate  is  also  to  be  considered.  As  respects 
those  who  are  enti,tled  to  the  estate,  as  legatees  or  next  of  kin,  the 
executor  or  administrator,  while  he  is  not  justified  in  an  extrav- 
agant outlay,^  is  not  restricted  to  the  bare  necessities  of  the  case, 
as  he  is  where  the  rights  of  creditors  intervene.  The  executor  or 
administrator  decides,  at  his  peril,  on  the  amount  of  the  expendi- 
ture which  will  be  allowed  or  disallowed,  on  the  final  settlement  of 
his  accounts,  as  it  shall  be  deemed  reasonable  or  otherwise.^  They 
should  not,  before  ascertaining  the  amount  of  the  estate,  purchase 
a  larger  burial  lot  than  is  necessary,*  and  although  tlie  expense  of 


'  Matter  of  Rooney,  3  Redf.  15.  In  that  case,  the  coTirt  ordered  the  payment 
upon  the  petition  of  the  undertaker. 

'  In  Emans  v.  Hicliman,  13  Hun,  425,  the  will  contained  the  following 
clause:  "  To  my  executor  all  money  in  my  possession,  all  money  due  from  any 
source  or  sources  whatever,  and  all  property  of  every  kind  or  description  held 
by  me,  for  my  funeral  expenses  and  the  erection  of  a  monument  to  my  memory 
in  the  Purdy  Yard,  in  Phillipstown,  Putnam  County."  The  estate  amounted  to 
$1,300.  The  court  decided,  that  the  testator  did  not  intend  to  spend  all  his 
estate  for  funeral  expenses  and  the  erection  of  a  monument  to  his  memory,  hut 
only  so  much  as  would  be  suitable  to  his  condition  of  life ;  fixed  this  amount  at 
f  150,  and  directed  that  the  balance  should  be  distributed  among  the  heirs  at  law 
of  the  testator,  as  in  cases  of  intestacy. 

s  Ferrin  v.  Myrick,  41  N.  Y.  315.  See  Springsteen  v.  Samson,  33  Id.  703, 
714. 

^  Matter  of  Erlacher,  3  Redf.  8.  In  that  case,  the  estate  amounted  to  $3,625  78. 
It  was  held,  that  the  administrators  should  be  allowed  only  $350  of  $670  ex- 
pended by  them  for  a  monument  and  inclosing  the  burial  plot.  In  Matter  of 
"Wood,  3  Redf.  9,  n.,  it  appeared  that  the  estate  amounted  to  less  than  $3,800, 
and  that  $700  was  charged  by  the  administratrix  for  burial  lot  and  monument, 
and  $300  additional  was  placed  to  the  account  of  funeral  expenses.  It  was  held, 
that  the  charge  for  burial  lot  and  monument  was  excessive.  In  Matter  of  Mount, 
3  Redf.  9,  n. ,  it  was  shown  that,  out  of  an  estate  of  $983  30,  the  administratrix 
paid  $435  for  funeral  expenses,  besides  $80  for  clergyman's  fee  and  music,  and 
$78  for  a  gravestone.     It  was  held,  that  only  $800  should  be  allowed  for  funeral 
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a  tombstone  is  usually  considered  a  funeral  charge/  yet,  where  the 
estate  is  insolvent,  it  can  be  allowed,  if  at  all,  to  a  very  moderate 
amount  only.^ 

Expenses  incident  to  death.] — The  expense  of  a  special  mes- 
senger to  the  family  of  the  decedent,  to  inform  them  of  his  death, 
may  be  allowed,  where  he  dies  abroad,  and  such  prompt  communi- 
cation is  necessary  for  the  security  of  the  estate,  for  the  burial,  and 
to  avoid  expenses  of  delay.  So  the  expense  of  accompanying  the 
body,  and  of  a  copy  of  the  verdict  of  a  coroner's  jury,  if  such 
copy  be  necessary  to  the  burial.'  In  some  of  the  States,  though 
not  in  this,  the  expenses  of  the  decedent's  last  sickness  are  given  a 
preference,  with  the  funeral  charges.*  Mourning  for  the  family  of 
the  testator  is  not  a  funeral  charge,  strictly  speaking,  although 
charges  therefor  have  been  allowed  in  some  of  the  States.^ 

SECTION    SECOND. 
EXPENSES    OF   ADMINISTRATION. 

Liability  for  administration  expenses.] — After  discharging 
the  funeral  expenses,  the  executor  or  administrator  will  then  have 


expenses  and  $50  for  a  gravestone.  In  another  case,  it  was  held  that,  as  against 
decedent's  next  of  kin,  an  expenditure  of  $351  for  a  burial  lot  is  not  unreasona- 
ble, where  the  estate  amounts  to  $13,000;  but  as  against  creditors,  the  expendi- 
ture would  not  have  been  allowed,  it  seems  (Valentine  v.  Valentine,  4  Redf.  365). 
See  Matter  of  Rooney,  3  Redf.  15. 

'  Wood  V.  Vandenburgh,  6  Paige,  377;  Ferrin  v.  Myrick,  41  N.  Y.  315; 
Owens  V.  Bloomer,  14  Hun,  396.  In  the  last  case,  the  estate  did  not  exceed 
$8,000.  An  expenditure  of  $500  for  a  headstone  was  held  to  be  extravagant, 
and  was  not  allowed  as  against  the  heirs. 

'  Wood  V.  Vandenburgh,  supra.  In  Cornwell  v.  Deck,  3  Redf.  87,  it  was 
held,  that  the  expense  of  a  tombstone,  if  not  excessive,  would  be  allowed, 
although  the  estate  was  insolvent.  This  is  the  rule  in  some  other  States.  See 
Porter's  Appeal,  51  Leg.  Intell.  338;  Fairman's  Appeal,  30  Conn.  305;  McGlin- 
sey's  Appeal,  14  Serg.  &  R.  64;  Metz's  Appeal,  11  Id.  304;  Ingle's  Appeal,  76 
Penn.  St.  431 ;  Jennison  v.  Hapgood,  10  Pick.  77.  But  compare  Matter  of  Er- 
lacher,  3  Redf.  8. 

3  Hasler  v.  Hasler,  1  Bradf .  348. 

*  The  Commissioners  propose  this  rule  for  adoption  here  in  their  Draft  of 
Revision  (1878),  §  549. 

'  See  Wood's  Estate,  1  Ashm.  314;  Re  Holbert,  3  La.  Ann.  436;  Flintham's 
Estate,  11  Serg.  &  R.  16;  Griswold  v.  Chandler,  5  N.  H.  493;  Macknett  v.  Mack- 
nett,  9  0.  E.  Green,  396. 
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occasion  to  incur  certain  expenses  incident  to  the  proof  of  the 
will,  or  the  grant  of  administration,  as  the  case  may  be,  and  such 
as  are  incident  to  the  general  administration  of  the  estate.  As  in 
the  case  of  funeral  expenses,  the  executor  or  administrator  is  pri- 
marily liable  for  these  expenses  in  his  individual,  and  not  his  repre- 
sentative character,  although,  of  course,  he  is  entitled  to  be  reim- 
bursed out  of  the  estate,  so  far  as  his  disbursements  are  necessary 
and  reasonable.^  Such  expenses  are  to  be  allowed  the  representa- 
tive in  addition  to  his  statutory  commissions,  and  consequently  in 
addition  to  a  legacy  given  by  the  will  to  the  executor  in  lieu  of 
"  commissions."  ^  The  principle  is,  that  an  executor  may  disburse 
and  use  the  moneys  of  the  estate  for  purposes  authorized  by  law, 
but  may  not  bind  the  estate  by  an  executory  contract,  and  thus 
create  a  liability  not  founded  upon  a  contract  or  obligation  of  the 
testator.^  Neither  the  surrogate's,  nor  any  other  court,  has  author- 
ity to  direct  an  appropriation  of  any  part  of  the  estate  in  an- 
ticipation of  the  expenses  of  administration.  An  executor  is 
bound  to  pay  the  expenses  of  the  proof  of  the  will,  and  of  de- 
fending the  probate,  when  granted,  against  attack  by  appeal  or 
otherwise,  and  must  rely  for  reimbursement  upon  the  settlement 
of  his  accounts,  when  the  beneficiaries  under  the  vnll  are  entitled 


'  L.  1863,  c.  362,  §  8.  '  Matter  of  Fallen,  1  Law  Bull.  40. 

*  Austin  V.  Munro,  47  N.  Y.  360;  affl'g  4  Lans.  67;  Ferrin  v.  Myrick,  41  Id. 
315;  Reynolds  V.  Reynolds,  8  Wend.  244;  Demott  v.  Field,  7  Cow.  58;  Myerv. 
Cole,  12  Johns.  349 ;  Davis  v.  Stover,  58  N.  Y.  473 ;  Bloodgood  v.  Sears,  64 
Barli).  71;  Stedman  v.  Feidler,  20  N.  Y.  437;  affl'g  25  Barb.  605;  McMahon  v. 
Allen,  4  E.  D.  Smith,  519;  Stanton  v.  King,  8  Hun,  4;  affi'd,  69  N.  Y.  609.  In 
New  V.  Nicoll,  12  Hun,  431,  affi'd,  73  N.  Y.  127,  it  appeared  that  real  estate  was 
conveyed  by  deed  to  N.  in  trust,  to  receive  the  rents,  etc.,  and  after  paying  the 
taxes  and  other  charges  on  the  premises,  to  apply  the  residue  to  the  use  of  R. 
during  life.  The  trustee  employed  the  plaintiff  to  make  necessary  repairs  upon 
the  building;  but,  having  no  money  in  hand,  promised  to  pay  therefor  out  of  the 
rents  to  be  subsequently  received.  The  plaintiff  did  the  work,  relying  upon  this 
promise  and  the  trust  estate.  The  trustee  subsequently  received  sufficient 
money  to  pay  the  bill,  but  neglected  to  do  so.  It  was  held,  that  the  estate  was 
not  liable  upon  the  trustee's  promise,  though,  query,  if  the  trustee  had  caused 
the  expenditure  to  be  made  in  fulfillment  of  his  duties,  and  if,  having  no  funds 
in  his  hands,  he  had  made  a  special  agreement  that  such  expenditure  should  be 
made  on  the  credit  of  the  estate  and  he  be  exempt  from  all  personal  liability 
therefor,  such  agreement  could  not  be  enforced  against  the  estate,  in  equity. 
See  Oilman  v.  Gilman,  6  Supm.  Ct.  (T.  &  C.)  211 ;  O'Gara  v.  Clarkin,  2  Id.  675; 
Mesick  v.  Mesick,  7  Barb.  120,  124. 
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to  be  heard  on  the  question  of  the  necessity  and  reasonableness  of 
his  expenditures.  "  If  the  executors  cannot  administer  the  trust 
devolved  upon  them,  either  because  they  have  not  means  sufficient 
to  defray  the  expenses  thereof,  or  for  any  other  cause,  they  should 
renounce  the  office."  ^  But  we  do  not  doubt,  that  after  the  ex- 
penses have  been  incurred,  and  after  all  persons  interested  in  the 
estate  have  had  an  opportunity  of  being  heard,  the  surrogate  has 
authority  to  ratify  the  expenditure,  and  direct  reimbursement  to 
the  representative,  without  waiting  for  a  judicial  settlement  of  his 
accounts.^  But  an  attorney,  or  any  other  agent  employed  by  the 
representative,  is  not  in  any  just  sense  a  creditor  of  the  decedent, 
and  his  compensation  can  be  ordered  paid  only  as  a  disbursement 
of  the  representative.' 

What  are  necessa/ry  and  reasonable  expenditures.^ — As  in  the 
case  of  funeral  charges,  the  responsibility  rests  upon  the  represen- 
tative, of  deciding  what  is  a  necessary  or  reasonable  expense  of  ad- 
ministration in  a  particular  case.  In  general,  the  necessity  and 
reasonableness  of  an  expense  incurred  and  paid  by  him,  will,  upon 
his  accounting,  be  presumed,  and  the  burden  is  upon  the  objector 
to  show  that  the  sum  paid  was  unreasonably  large.*  The  character 
and  amount  of  the  estate,  and  of  the  business  of  its  administration. 


'  Per  Gilbert,  J.,  in  Swenarton  v.  Hancock,  33  Hun,  43.  In  that  case,  the 
contest  before  the  surrogate  was  over  the  codicils,  which  were  rejected.  Pend- 
ing an  appeal  from  the  surrogate's  decree,  the  executors,  upon  petition  to  the 
supreme  court,  obtained  an  order  directing  the  surrogate  to  pay,  out  of  any 
funds  of  the  estate  in  his  hands  |3,000,  to  the  executors  or  their  counsel  for  the 
expenses  of  the  appeal.  On  appeal  from  this  order,  it  was  held  to  be  without 
precedent,  and  void  for  lack  of  power  to  grant  it.  Such  property  belongs  to  the 
beneficiaries  under  the  will,  and  they  cannot  be  deprived  of  any  part  of  it,  ex- 
cept by  due  process  of  law  ;  the  disposition  of  such  property  belongs  to  the  ex- 
ecutors under  their  oflBcial  liability. 

"  See  Gilman  v.  Oilman,  6  Supm.  Ct.  (T.  &  C.)  311;  EoUwagen  v.  Powell,  8 
Hun,  310. 

«  Willcox  V.  Smith,  36  Barb.  316.  "  When  the  representative  of  an  estate 
employs  counsel,  it  is  the  duty  of  such  cov^nsel  to  present  his  account  for  pay- 
ment before  the  final  accounting,  and  of  the  representative  to  fix  upon  the 
amount  which  is  reasonable  to  be  paid,  and  pay  it  on  his  own  responsibility, 
and  credit  himself  with  such  payment  in  his  final  accounting,  so  as  to  enable 
the  parties  in  interest  to  interpose  objections  to  it,  if  it  appears  to  be  exorbitant " 
(per  Surr.  Calvin,  Matter  of  Jarvis,  1  Law  Bull.  7). 

■>  Fowler  v.  Lockwood,  3  Redf.  465. 
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will,  to  a  great  extent,  determine  this  question.  But  in  no  case 
ought  an  expenditure  to  be  allowed,  wliicli  was  not  connected  with 
the  business  of  administration.^  The  representative's  employment 
of  legal  counsel,  on  the  application  for  probate  or  for  administra- 
tion, or  in  the  prosecution  and  defense  of  actions  ajBEecting  the  es- 
tate, is,  of  course,  allowable ;  ^  and  he  is  entitled  for  the  expenses 
of  such  employment,  as  also  his  personal  and  other  expenses  inci- 
dent to  such  legal  proceedings.  If  the  executor  resides  at  a  dis- 
tance, e.  g.,  in  another  State,  he  will  be  allowed  the  expenses  of 
his  journey  hither  and  return,  and  of  his  board  while  here,  in  the 
business  of  proving  the  will ;  for  the  testator  must  have  known 
that  such  a  journey  would  be  necessary.^  Where,  in  addition  to 
proving  the  will  here,  it  is  necessary  to  prove  it  in  another  State, 
his  expenses  thither,  and  while  there,  will  be  allowed.''    "Where  ex- 

'  Thus,  an  administrator  will  not  be  allowed  the  expenses  of  lunacy  proceed- 
ings instituted  against  the  widow  and  sole  legatee  of  the  intestate  (Underhill  v. 
Newburger,  4  Redf .  499). 

^  The  rule  is  not  confined  to  the  cases  where  the  suit  or  proceeding  was  in  the 
name  of  the  executor  or  administrator,  as  such ;  but  if,  acting  in  good  faith,  for 
the  benefit  of  the  estate,  and  under  advice  of  counsel,  they  sue  in  a  manner  ap- 
parently beneficial  to  the  estate — e.  g.,  in  the  name  of  a  third  person,  instead  of 
their  own  names  as  executors — and  thereby  are  subjected  to  costs,  they  may  be 
allowed  them  as  against  the  estate  (Collins  v.  Hoxie,  9  Paige,  81).  In  a  proper 
case,  the  representative  may  employ  an  attorney  at  a  specified  sum  per  annum 
(Matter  of  Beekman,!  Law  Bull.  55).  Administrators  are  jointly  personally  liable 
for  the  services  of  an  attorney  retained  by  them  in  proceedings  against  them  on 
their  accounting,  although  their  interests  upon  a  distribution  are  different  (My- 
gatt  V.  Wilcox,  45  N.  Y.  306).  See  Bowman  v.  Tallman,  2  Eobt.  385.  In  Eas- 
ier V.  Hasler,  1  Bradf.  348,  it  appeared  that  A.  and  B.,  co-administrators  of  C, 
retained  counsel  in  a  suit  touching  the  estate,  and  B.  died,  and  A.  was  appointed 
his  administrator,  and  paid  for  the  counsel's  services  from  B.'s  estate.  It  was 
held  that  such  payment  was  not  authorized,  unless  the  estate  of  C.  was  insolvent 
at  tlie  time ;  and  the  fact  that  13.,  before  his  deatk,  had  individually  promised  to 
pay  it,  made  no  difference. 

'  Everts  v.  Everts,  63  Barb.  577;  where  the  executor,  resident  of  Iowa,  trav- 
eled from  that  State  to  Oswego,  in  this  State,  to  attend  the  probate  of  the  will, 
and  to  qualify.  But  it  was  also  held,  that  the  expenses  of  repeated  journeys  from 
Iowa  to  this  State,  to  attend  to  the  business  of  the  estate,  which  could  have  been 
perf  onned  by  ap  agent  at  less  expense,  should  not  be  allowed.  The  expenses  of 
himself  and  witnesses,  incurred  in  a  journey  necessarily  undertaken  in  order  to 
testify  in  a  case  involving  the  property  of  the  estate,  will  be  allowed  (Elliott  v. 
Lewis,  3  Edw.  40 1;  and  the  charge  of  counsel  will  not  be  limited  to  the  taxable 
costs  of  the  action  (Id.).  See  Matter  of  Grout,  15  Hun,  861 ;  Matter  of  Miller,  4 
Redf.  303;  Betts  v.  Belts,  4  Abb.  N.  C.  323. 

'  Young  V.  Brush,  38  N.  Y.  667;  rev'g  88  Barb.  394;  34  How.  Pr.  70. 


ADMINISTRATION  OF  ESTATE,   &o.  459 

What  are  Necessary  and  Reasonable  Expenditures. 

perts  are  employed  as  witnesses  in  a  cause  affecting  the  estate,  on 
the  order  of  the  court,  they  maybe  considered  quasi  o&cers  of  the 
court,  and  the  court  will  order  them  to  be  compensated  out  of  the 
estate ;  ^  but  the  court  will  not  direct  the  compensation  of  an  ac- 
countant employed  by  the  contestant  to  examine  the  accounts  of 
an  executor  upon  his  accounting, — at  least  not  pending  the  ac- 
counting.^ Whether  the  representative  is  entitled  to  be  reimbursed 
for  costs  and  expenses  paid  or  incurred  by  him,  in  the  prosecution 
or  defense  of  suits  by  or  against  him,  as  such,  depends  upon  the 
nature  of  the  suit,  and  his  good  faith  in  the  matter.  If  the  pros- 
ecution or  defense  was  in  good  faith,  he  has  not  only  a  claim 
against  the  fund,  but  a  right  of  action  against  the  beneficiaries, 
"  for  all  necessary  and  reasonable  costs  and  expenses ; " '  but  not 
where  the  costs  were  expressly  personally  charged  to  him  in  the 
action  in  which  they  were  incurred,^  though  the  fact,  that  they 


'  RoUwagen  v.  Powell,  8  Hun,  310,  whicli  was  an  action  in  the  supreme 
court  to  set  aside  a  will.  An  order  was  made,  with  the  consent  of  all  parties,  ap- 
pointing two  physicians  to  inquire  into  the  pregnancy  of  the  testator's  widow, 
their  compensation  to  he  a  charge  against  the  estate.  The  court  afterwards 
awarded  them  $1,000,  but  the  suit  was  discontinued  without  payment  of  the 
amount  so  ordered  to  be  paid.  On  petition,  the  surrogate  made  an  order  direct- 
ing the  administrator  of  the  estate  to  pay  the  amount  of  such  order.  It  was  held, 
on  appeal,  that  the  physicians  were  quasi  officers  of  the  court,  and  it  not  being 
intended  that  they  should  he  dependent  upon  the  contingency  of  an  action  for 
their  compensation,  it  was  made  a  charge  in  anticipation  upon  the  estate ;  that 
such  order  having  been  made  with  the  consent  of  all  parties,  the  physicians  be- 
came quasi  parties  1!0  the  action  in  whose  favor  a  decree  had  been  entered,  and 
the  discontinuance  as  to  tliem,  without  notice  of  the  proceedings  therefor,  was 
a  nullity.  And  further,  that  although  their  claim  was  not  a  debt  or  demand 
against  the  testator  or  the  personal  representative  of  the  deceased,  and  it  was 
therefore  questionable  if  the  surrogate  could  decree  the  payment  thereof^  jel;,  as 
the  surrogate's  order  was  predicated  on  that  of  the  supreme  court,  for  the  pay- 
ment of  services  ordered  by  it,  and  could  by  that  court  have  been  directly  or- 
dered by  it  to  be  paid  out  of  the  funds  in  the  hands  of  the  administrator,  it  was 
proper,  as  matter  of  form,  to  reach  the  funds'  of  the  estate  in  the  hands  of  the 
special  administrator  appointed  by  the  suiTogate,  and  would  not  be  disturbed. 

2  Matter  of  Smith,  2  Law  Bull.  50.  »  l  1858,  c.  314,  §  3. 

"  Hosack  V.  Rogers,  9  Paige,  461.  See  Co.  Civ.  Proc.  §  1836.  And  he  is  not 
entitled  to  charge  the  estate  with  the  expenses  of  his  unsuccessful  resistance  to 
an  application  for  an  order  requiring  him  to  account,  nor  of  his  defense  in  pro- 
ceedings for  contempt  for  neglecting  to  account  (Oilman  v.  Oilman,  3  Lans.  1). 
Compare  Tucker  v.  McDermott,  2  Redf.  330;  Shakespeare  v.  Markham,  10  Hun, 
313;  affi'd,  73  N.  Y.  400.    Upon  an  application  for  leave  to  issue  execution  upon 
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were  not  expressly  charged  to  him,  is  not  conclusive  that  they  were 
incurred  in  good  faith,  so  as  to  entitle  him  to  their  allowance  in 
the  surrogate's  court.* 

Employment  of  clerk  or  affent.'] — In  general,  an  executor  or 
administrator  is  not  allowed  a  charge  for  the  hire  of  a  clerk  in 
keeping  his  accounts,  as  such,  but  for  just  and  reasonable  expenses 
incurred  in  the  preparation  of  his  accounts  for  submission  to  the  sur- 
rogate, he  may  be  allowed  a  reasonable  sum.'"*  Where  the  employ- 
ment of  an  agent  or  clerk,  in  the  management  of  the  estate  is  ren- 
dered fit  and  beneficial  by  the  circumstances  of  the  estate,  or  is  au- 
thorized by  the  will,  the  expense  is  a  proper  charge  upon  the  estate.* 

The  rules  governing  the  personal  liability  of  personal  represen- 
tatives upon  their  own  contracts  in  the  business  of  the  estate,  and 
the  extent  to  which  they  may  carry  on  the  trade  or  business  of  the 
decedent,  will  be  mentioned  more  appropriately  hereafter.  On  the 
topic  of  administrative  expenses,  it  is  sufiicient  to  state  here,  in 
conclusion,  that  to  entitle  the  personal  representative  to  reimburse- 
ment, his  expenditure  must  have  been,  in  every  case,  for  a  purpose 
either  authorized  by  the  wiU  or  comprehended  in  his  duty  as  rep- 
resentative.*    He  cannot  be  allowed,  therefore,  the  expenses  of 


a  judgment  recovered  in  an  action,  which  the  administrator  has  unsuccessfully 
defended,  and  in  which  the  court  has  awarded  costs  against  the  estate  to  the 
plaintifE,  the  administrator  cannot  be  allowed  to  reduce  the  amount  in  his  hands 
by  a  charge  for  counsel  fees  for  professional  services,  in  the  very  action  in  which 
the  judgment  was  recovered  (Matter  of  Nichols,  4  Redf.  388). 

'  Tucker  v.  McDermott,  2  Redf.  319.  The  subject  of  costs,  etc.,  in  actions 
by  and  against  personal  representatives,  is  fully  treated  in  subsequent  articles  of 
this  chapter. 

2  Fowler  v.  Lockwood,  3  Redf.  465;  Betts  v.  Betts,  4  Abb.  N.  C.  323;  Un- 
derhill  v.  Newburger,  4  Redf.  449. 

^  McWhorter  v.  Benson,  Hopk.  28;  Vanderheyden  v.  Vanderheyden,  2  Paige, 
287;  Cairns  v.  Chaubert,  9  Paige,  160;  Fisher  v.  Fisher,  1  Bradf.  335;  Bronson 
V.  Bronson,  48  How.  Pr.  481;  Bohde  v.  Bruner,  3  Redf.  833.  In  the  last  case,  it 
was  held  not  to  be  an  insuperable  objection  to  allowing  a  gross  sum  for  disburse- 
ments made  by  the  executor,  in  managing  the  estate  for  a  series  of  years,  that  he 
is  not  able  to  give  in  detail  all  the  various  items  of  charge.  In  Corn  well  v. 
Deck,  2  Redf.  87,  it  was  held,  that  where  the  decedent,  a  merchant,  left  a  stock 
of  goods  in  the  retail  store  carried  on  by  him,  it  was  a  fair  exercise  of  discretion, 
by  the  administratrix,  to  employ  a  clerk  to  continue  the  sale  at  retail,  instead  of 
making  a  forced  sale;  and  there  being  no  proof  of  loss  to  the  estate,  the  wages 
of  the  clerk  were  allowed. 

"  Thus  an  executor  will  not  be  allowed  for  the  expenses  of  maintaining  the  tes- 
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stocking  and  managing  the  decedent's  farm,  or  in  operating  a  mill, 
of  wliich  he  and  the  decedent  were  tenants  in  common,  unless 
there  is  clear  proof  that  the  expenditures  were  beneficial  to  the  es- 
tate.^ The  surviving  partner  of  the  decedent  is  bound,  as  such, 
to  collect  the  assets  and  close  the  business,  without  cpmpensation 
from  the  estate  of  his  deceased  partner.' 

Duty  on  legacies,  amd  distributvoe  sha/res;  amd  succession  tax.] 
— The  United  States  statutes  in  force  prior  to  October  1,  1870, 
imposed  taxes  on  legacies  and  distributive  shares,  and  on  succes- 
sions to  real  estate.^  The  act  of  July  14,  1870,  repealed  the  im- 
position of  these  taxes,  the  repeal  taking  ejffect  on  October  1, 1870  ; 
but  the  repealing  act  (§  17)  saved  "  all  taxes  properly  assessed,  or 
liable  to  be  assessed,  or  accruing  under  the  provisions  of  former 
acts."  It,  however,  repealed  absolutely  all  provisions  imposing 
taxes  upon  bequests,  etc.,  for  public  uses  of  a  literary,  educational, 
or  charitable  character,  whether  accrued  or  not.  There  is  now, 
therefore,  no  tax  on  legacies  or  distributive  shares  arising  from 
personal  property  passing  from  a  person  dying  before  July  1, 1862, 
or  after  October  1, 1870 ;  nor  any  tax  on  a  succession  to  real  estate, 
where  the  successor  did  not  become  entitled  in  possession  or  to  the 
receipt  of  the  income  or  profits  thereof,  until  October  1,  1870. 
But  where  a  person  died  on  or  after  July  1,  1862,  and  before  Oc- 
tober 1,  1870,  possessed  of  personal  property  exceeding  one  thou- 
sand dollars  in  actual  value,  passing  to  legatees  or  distributees, 
taxes  accrued  upon  such  legacies  and  distributive  shares.  Where 
the  decedent  died  on  or  after  July  1,  1862,  and  before  June  30, 
1864,  the  tax  is  according  to  the  rate  fixed  by  the  act  of  July  1, 
1862  (§111):  where  he  died  on  or  after  June  30,.  1864,  and  be- 
fore October  1,  1870,  according  to  the  rates  prescribed  by  the  act 
of  June  30,  1864  (§  124).  Under  the  amendatory  act  of  July  18, 
1866,  the  tax  on  legacies  by  a  testator  dying  since  August  1, 1866, 
and  prior  to  October  1,  1870,  or  on  distributive  shares  of  the  per- 
sonal estate  of  an  intestate  dying  during  that  period,  though  con- 


tator's  favorite  horse,  though  requested  verbally  hy  the  testator  to  keep  the  horse 
as  long  as  he  should  live  (Matter  of  Teyn,  3  Redf .  306). 

'  Larrour  v.  Larrour,  2  Redf.  69.  But  charges  for  threshing  grain,  if  done 
to  prepare  for  sale,  or  market,  grain  raised  by  the  decedent,  are  proper  (Id. ). 

*  Ames  v.  Downing,  1  Bradf.  321. 

'  U.  S.  Rev.  Stat.  §§  3438,  3439. 
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sidered  to  have  accrued  at  the  date  of  his  death,  are  not  payable 
until  the  legatee  or  distributee  is  entitled  to  the  possession  and 
enjoyment  of  the  legacy  and  distributive  share. 

In  all  cases  of  the  disposition  of  real  estate  by  will,  deed  of 
gift,  or  laws  of  descent,  at  any  time,  however  remote,  prior  to  Oc- 
tober 1,  18Y0,  to  which,  or  to  the  income  or  profits  of  which,  any 
person  has  become  beneficially  entitled  in  possession  since  June 
30,  1864:,  and  before  October  1,  1870,  upon  any  person  dying  on 
or  after  June  30,  1864,  a  succession  tax  accrued  according  to  the 
rates  prescribed  by  the  act  of  June  30,  1864  (§  133).  The  Wife's 
succession  is  exempt.^ 


AETICLE   THIRD. 

WroOW's    QUAEAJ<ITINE   AND    SUSTENANCE. 

In  this  State,  as  in  most  if  not  all  of  the  States,  provision  is 
made  by  statute,  taken  from  magna  cha/rta,  for  the  tarrying  of 
the  widow  in  the  chief  house  of  her  husband  for  the  period  of 
forty  days  after  his  death,  without  being  liable  to  rent,  and  for 
her  reasonable  sustenance  in  the  meantime,  out  of  her  husband's 
estate  ;  and  this  whether  her  dower  be  sooner  assigned  to  her  or 
not.^  This  right  to  remain  in  the  husband's  house  relates  only, 
it  is  held,  to  lands  of  which  the  widow  was  dowable,  that  is  to 
say,  in  which  the  husband  had  an  estate  of  inheritance.'  Upon 
the  expiration  of  the  forty  days,  the  right  ceases,  whether  her 


'  The  commissioner  of  internal  revenue  has  issued  a  pampWet,  obtainable 
of  the  collector  of  each  district,  containing  the  statutes  in  force,  the  rules  of  the 
treasury  department,  and  the  decisions  of  the  courts  on  the  construction  of  the 
statutes,  to  which  the  reader  is  referred  for  further  information  on  the  subject. 

M  K.  S.  743,  §  17. 

2  Voelckner  v.  Hudson,  1  Sandf .  215.  A  widow  is  entitled  to  be  endowed  of 
the  third  part  of  all  the  real  property  of  which  her  husband  was  seized  of  an 
estate  of  inheritance  at  any  time  during  the  marriage  (1  R.  8.  740,  §  1 ;  Durando 
V.  Durando,  23  K  Y.  331);  unless,  of  course,  she  has,  by  joining  him  in  a  con- 
veyance, released  her  right  thereto  (Hawley  v.  James,  5  Paige,  318,  458);  or 
unless  the  lands  have  been  taken  from  her  husband  by  the  right  of  eminent 
domain  (Moore  v.  Mayor,  &c.  of  N.  Y.  8  N.  Y.  110);  or  by  virtue  of  a  paramount 
lien  prior  to  the  marriage  (Van  Duyne  v.  Thayre,  14  Wend.  283;  19  Id.  162);  or 
barred  by  a  decree  of  divorce  (Pitts  v.  Pitts,  14  Abb.  Pr.  N,  S.  97;  s.  c.  53  N.  Y. 
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dower  has  meanwhile  been  assigned  or  not,  and  thereupon  the 
heir  may  expel  her.^ 

In  regard  to  the  widow's  right  to  a  reasonable  sustenance  dur- 
ing the  forty  days,  the  fact  that  the  estate  is  insolvent  is  not  mate- 
rial,^ except  as  it  may  control  the  discretion  of  the  surrogate 
either  in  ordering  the  amount  to  be  allowed,  or  in  determining  the 
reasonableness  of  the  amount  expended  for  that  purpose  by  the 
executor  or  administrator. 

The  reasonableness  of  the  sum  to  be  allowed  for  sustenance, 
which  is,  of  course,  in  addition  to  the  articles  set  apart  for  her,  and 
the  $150  for  furniture,'  is  to  be  determined  in  the  light  of  all  the 
circumstances  of  the  particular  case,  the  allowance  being  more  or 
less  as  the  case  may  seem  to  require,  or  none  at  all,  perhaps,  if  it 
appears  that,  all  things  considered,  none  ought  to  be  made.*  But 
the  discretion  is  a  legal  discretion,  and  is  subject  to  appeal.  In  a 
case  where  all  the  real  and  personal  estate,  except  a  small  legacy, 
was  given,  by  the  will,  to  the  widow  for  life,  the  surrogate's  deci- 
sion that  she  was  not  entitled  to  an  allowance  for  forty  days'  sus- 
tenance, nor  to  $150  for  household  furniture,  was  sustained,  on 
appeal.'  But  the  sustenance  to  be  allowed  for  is,  in  any  case,  that 
of  the  widow  herself ;  she  cannot  be  allowed,  by  virtue  of  this  stat- 
ute, to  provide  out  of  the  estate  for  the  maintenance  of  the 
children  ;  *  nor,  as  "  sustenance,^'  will  she  be  allowed  her  mourn- 
ing outfit,  or  her  personal  expenses  in  attending  her  husband's 
funeral.  She  is  entitled  to  the  use  of  the  supplies  left  on  hand  in 
the  house  during  her  quarantine,  and  the  reasonable  cost  of  her 
board  during  that  period.' 


598) ;  or  by  her  acceptance  of  a  provision  in  the  husband's  will,  given  in  lieu  of 
dower  (Lewis  v.  Smith,  9  N.Y.  517;  Grain  v.  Cavana,  36  Barb.  410;  62  Id.  109). 
As  to  the  effect  of  alienage  on  a  claim  for  dower,  see  Burton  v.  Burton,  1  Abb. 
Ct.  App.  Dec.  371 ;  Goodrich  v.  Russell,  43  N.  Y.  177.  As  to  lands  held  by  the 
husband,  as  tenant  in  common  with  a  third  person,  and  as  to  partnership  lands, 
see  Smith  v.  Jackson,  3  Edw.  38;  Smith  v.  Smith,  6  Lans.  313. 

'  Jackson  v.  O'Donaghy,  7  Johns.  347;  Siglar  v.  Van  Riper,  10  Wend.  414. 

'  Johnson  v.  Corbett,  11  Paige,  365.  '  See  ante,  p.  413. 

*  See  Kersey  v.  Bailey,  53  Maine,  199;  Hallenbeck  v.  Pixley,  3  Gray,  534. 
^  Peck  V.  Sherwood,  56  N.  Y.  616. 

*  Johnson  v.  Corbett,  11  Paige,  365. 
'  Matter  of  Miller,  1  Law  Bull.  84. 
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ARTICLE    FOUETH. 

EEDUCTION  OF   ESTATE   TO   POSSESSION. 

Sec.  1. — Proceedings  before  issue  of  letters. 
3. — Pursuit  of  legal  remedies,  in  general. 

3. — Special  proceeding  to  discover  property  concealed  or  withheld. 
4. — Gifts  cmisa  mortis. 

SECTION    FIRST. 
PROCEEDINGS   BEFORE   ISSUE   OF   LETTERS. 

In  regard  to  the  collection  of  the  estate  before  the  grant  of  let- 
ters, there  was  formerly  a  great  difference  between  the  powers  of 
an  executor  and  an  administrator.  At  common  law,  an  executor 
was  said  to  derive  his  title  from  the  will  itself,  and  not  from  the 
probate ;  the  letters  issued  to  him  being  only  evidence  of  his  title, 
and  not  the  foundation  of  it.  On  the  other  hand,  the  authority  of 
an  administrator  springs  from,  and  is  founded  on,  the  grant  of 
letters  to  him.^  Even  a  person  entitled  to  administer  in  prefer- 
ence to  every  one  else,  and  competent  in  every  respect,  has  no 
right  to  interfere  with  the  estate  before  the  issuing  of  letters  to  him. 
An  executor,  however,  was  held  to  have  the  right — as  a  deduction 
from  the  principle  that  he  derived  his  authority  immediately  from 
the  will — to  do  nearly  all  acts  in  regard  to  the  estate  before 
obtaining  letters,  and  letters,  therefore,  were  only  necessary  to 
him  when  he  commenced  legal  proceedings  in  which  he  was 
obliged  to  prove  his  title  to  act  as  executor ;  which  he  could  only 
do  by  showing  a  grant  of  letters  to  him.  By  the  Eevised  Statutes, 
however,  the  powers  of  executors  have  been  considerably  limited, 
and  they  cannot  now  interfere  with  the  estate  further  than  is  nec- 
essary for  its  preservation,  nor  can  they  dispose  of  any  part  of  it, 
except  to  pay  funeral  charges.^  Any  person,  therefore,  who  takes 
into  his  possession  any  of  the  assets  of  a  decedent,  without  being 


'  Valentine  v.  Jackson,  9  Wend.  303. 

'  3  B.  S.  71,  §  16.  Accordingly,  it  was  held,  that  one  to  whom  a  due-bill 
belonging  to  the  testator's  estate,  purported  to  have  been  transf  eiTed  by  a  per- 
son, as  executrix,  to  whom  no  letters  had  issued,  acquired  no  title  thereto,  and 
was  not  entitled  to  maintain  an  action  thereupon  (Humbert  v.  Wurster  33  Hun 
405). 
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authorized  to  do  so  as  executor,  administrator,  or  collector,  is  lia- 
ble to  account  for  the  full  value  of  such  assets,  and  cannot  retain 
or  deduct  for  any  debt  due  to  him.^  If,  however,  letters  are  sub- 
sequently granted  to  such  person,  the  letters  are  retroactive,  and 
legahze  the  acts  which  were  before  tortious.^  But  this  rule 
extends  only  to  those  acts  which  he  might  have  done,  had  he  been 
executor  at  the  time,  and  wiU  not  protect  an  executor  who,  before 
the  grant  of  letters,  issued  execution  against  a  debtor  of  the  testa- 
tor and  sold  property  thereunder.'  So,  formerly,  an  executor  could 
begin  a  suit  before  letters  were  issued  to  him,  and  if  he  obtained 
them  before  trial,  so  that  he  could  then  produce  them  in  evidence, 
it  was  enough ;  but  the  clause  of  the  Revised  Statutes  above  men- 
tioned has  now  changed  this  rule,  and  he  must  have  letters,  to 
entitle  him  to  commence  suit.^  Where,  however,  an  executor  or 
administrator  has,  by  virtue  of  his  power  under  the  statute,  taken 
possession  of  the  goods  of  the  deceased,  which  are  afterwards 
wrongfully  taken  from  him,  he  may  sue  to  recover  them  or  their 
value,  on  the  strength  of  his  own  possession.^  CoUeeting  debts 
due  the  deceased  is  not,  however,  regarded  as  necessary  to  the 
preservation  of  the  estate,  and  unless  the  person  named  in  the  will 
as  executor  should  afterwards  have  letters  issued  to  him,  payment 
to  him  of  a  debt  due  the  deceased  would  not  be  valid  as  against 
the  proper  representative  of  the  estate. 


SECTION    SECOND. 
puESurr  OF  legal  remedies  ht  general. 

The  question  as  to  what  causes  of  action  survive  to,,  or  arise  in 
favor  of,  the  personal  representatives  of  a  decedent,  has  been  con- 
sidered in  the  first  article  of  this  chapter,  under  the  head  of  the 
quantity  of  the  estate.  The  primary  design  of  this  section  is  to 
present  the  general  rules  of  procedure  applicable  to  actions  and 
special  proceedings  instituted  or  continued  by  such  representa- 
tives ;  but,  for  the  sake  of  convenience,  it  includes  also  the  lihe 


'  3  E.  S.  81,  §  60.  -  See  p.  313,  ante;  and  cases  cited. 

2  Bellinger  v.  Ford,  31  Barb.  311. 
«  Thomas-v.  Cameron,  16  Wend.  580. 
'  Valentine  v.  Jackson,  9  Wend.  303. 
30 
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Survival  and  Revivor  of  Remedies. 

rules  applying  to  legal  proceedings  taken  against  tliem.  The  sub- 
stantive general  provisions  concerning  the  liability  incurred  by 
the  personal  representatives  of  a  decedent  are  treated  in  the  next 
succeeding  article,  under  the  topic  of  the  care  and  custody  of  the 
estate,  and  liability  incurred  therein. 

Survwal  and  revivor  of  remedies.'] — ^Whether  an  action  by  or 
against  a  decedent  may  be  continued  as  to  his  representatives, 
depends  upon  whether  the  cause  of  action  survives ;  ^  but  this 
provision  does  not  apply  to  special  proceedings.^  If  a  sole  plaintiff 
or  sole  defendant  dies,  pendente  lite,  and  the  cause  of  action  sur- 
vives, the  court  is  required,  upon  a  motion,  to  allow  or  compel  it 
to  be  continued  by  or  against  his  representative  or  successor  in 
interest.'  At  any  time  after  the  death  of  the  plaintiff  in  an 
action,  the  court  may,  in  its  discretion,  upon  notice  to  such  per- 
sons as  it  directs,  and  upon  the  application  of  the  adverse  party, 
or  of  a  person  whose  interest  is  affected,  direct  that  the  action 
abate,  unless  it  is  continued  by  the  proper  parties,  within  a  time 
specified  in  the  order,  not  less  than  six  months,  nor  more  than  one 
year,  after  the  granting  thereof.*  An  action  to  recover  a  chattel 
survives,  notwithstanding  the  death  of  either  party,  in  favor  of  or 
against  his  executor  or  admiiiistrator.'  An  action  to  recover  dam- 
ages for  a  personal  injury  survives  to  or  against  the  executor  or 
administrator  of  a  party  dying  after  verdict,  report  or  decision. 


'  Co.  Civ.  Proc.  §  755.  '  Leavy  v.  Gardner,  63  K  Y.  635. 

«  Co.  Civ.  Proc.  §  757.  The  representative  of  a  sole  defendant  cannot  have 
a  revivor  of  an  action  against  the  decedent,  unless  the  latter  had  acquired  rights 
or  benefits  in  the  litigation.  So  held  in  a  trade-mark  case,  where  defendant 
died  before  trial  (Republic  of  Peru  v.  Reeves,  40  JST.  Y.  Sup'r,  316).  If  a  sole  sur- 
viving partner,  against  whom  an  action  to  recover  on  a  partnership  liability  is 
pending,  dies,  his  executors  are  the  proper  parties  defendant  to  be  brought  in,  in 
his  place  (Carrere  v.  SpofEord,  15  Abb.  Pr.  N.  S.  47).  See  Evans  v.  Cleveland, 
72  N.  Y.  486;  Ridgeway  v.  Bulkley,  7  How,  Pr.  269;  Beach  v.  Reynolds,  53 
N.  Y.  1;  affi'g  64  Barb.  506;  Schuschard  v.  Reimer,  1  Daly,  459;  People  v.  Rob- 
inson, 17  How.  Pr.  584;  Bain  v.  Pine,  1  Hill,  615.  As  to  the  effect  of  the  death 
of  one  of  two  or  more  parties  to  an  action,  see  Co.  Civ.  Proc.  §§  758-760. 

■*  Co.  Civ.  Proc.  §  761. 

'  Co.  Civ.  Proc.  §  1736.  As  to  the  maintenance  of  and  parties  to  an  action 
by  an  administrator,  to  enforce  specific  performance  of  a  contract  made  by  the 
decedent  for  the  sale  of  his  lands,  where  the  heirs  refuse  to  exfecute  the  deed 
see  Wheeler  v.  Crosby,  20  Hun,  140. 
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unless  the  verdict,  etc.,  is  finally  set  aside.'  The  people  may 
revive,  against  the  representative  of  a  deceased  defendant,  an 
action  under  the  spoliation  act ;  ^  whether  it  be  regarded  as  founded 
upon  an  implied  contract  or  a  tort.'  An  action  or  special  pro- 
ceeding irought  hy  an  executor  or  administrator  does  not  abate  by 
his  death  or  removal,  but  may  be  continued  by  his  successor,  who 
must,  upon  his  application,  be  substituted  for  that  purpose.* 

One  who  succeeds  another  in  the  administration  has,  however, 
an  election  to  continue,  or  not,  an  action  commenced  by  the  for- 
mer representative.^  "If  an  executor  or  administrator  is  de- 
fendant in  an  action  or  special  proceeding,  pending  when  his 
powers  cease,  the  plaintiff  may,  in  a  proper  case,  proceed  therein 
against  him,  to  charge  him  personally ;  but  a  judgment  or  other 
determination,  thereafter  rendered  or  made  against  him,  is  not  of 
any  force,  as  against  the  estate  of  the  decedent,  or  a  person  suc- 
ceeding to  the  administration  thereof."  * 

Statutes  of  limitation.'] — ^Where  the  decedent  died,  owning  a 
cause  of  action  which  survives,  the  executor  or  administrator  may 
sue  thereupon  after  the  limitation  expires,  and  within  one  year 
after  the  death.'    Where  the  representative  brings  an  action  to 


'  Co.  Civ.  Proc.  §  764.  See  Zogliaum  v.  Parker,  66  Barb.  341;  Heinmuller  v. 
Gray,  35  N.  Y.  Sup'r,  196;  Bond  v.  Smith,  4  Hun,  48.  A  personal  Injury  is  de- 
fined in  Co.  Civ.  Proc.  §  3348,  subd.  9.  It  seems,  that  where,  pending  an  action  of 
tort  against  partners,  one  partner  dies,  the  action  should  be  severed,  in  order  to 
proceed  both  against  the  survivors  and  the  representatives  of  the  deceased.  But 
if  the  representatives  procure  themselves  to  be  substituted,  tHe  order  of  substi- 
tution cannot  be  vacated  on  their  application,  after  they  have  obtained  a  judg- 
ment in  their  favor,  on  appeal,  directing  a  new  trial  (Arthur  v.  Griswold,  16 
Abb.  Pr.  N.  S.,235). 

«  L.  1875,  c.  49. 

»  People  V.  Starkweather,  40  N.  Y.  Sup'r,  453. 

*  Co.  Civ.  Proc.  g§  766,  1828,  2605. 

'  Bain  v.  Pine,  1  Hill,  615.  «  Co.  Civ.  Proc.  §  1830. 

'  Co.  Civ.  Proc.  §  403.  See  Scovil  v.  Scovil,  45  Barb.  517.  See,  also,  Co. 
Civ.  Proc.  §  405,  for  an  extension  of  limitation,  in  favor  of  the  representative, 
as  to  bringing  a  new  action  after  reversal,  etc.  Payments,  on  a  debt  which 
is  barred  by  the  statute  of  limitations,  made  to  the  widow  of  an  Intestate, 
though  made  before  she  had  taken  out  letters  of  administration,  will  take  the 
debt  out  of  the  statute,  so  as  to  enable  her  to  maintain  a  suit  on  it  as  adminis- 
tratrix, upon  taking  out  letters  (Townsend  v.  IngersoU,  12  Abb.  Pr.  N.  S.  354). 
As  to  payments,  where  there  are  both  a  domestic  and  a  foreign  administration, 
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establish  tile  decedent's  will,  he  must  commence  it  within  six 
years  after  the  cause  of  action  accrues.^  Where  the  executor  or 
administrator  brings  an  action  to  recover  personal  property  taken 
after  the  testator's  or  intestate's  death,  and  before  letters  issued,  or 
to  recover  damages  for  taking,  etc.,  such  property  during  that 
period,  the  letters  are  deemed  to  have  issued  within  six  years 
after  the  death  of  the  decedent.^  Where  a  party  entitled  to  appeal 
from  a  judgment  or  order,  or  to  move  to  set  aside  a  final  judgment 
for  error  in  fact,  dies  before  the  expiration  of  the  time  within 
which  the  appeal  may  be  taken,  or  the  motion  made,  the  court 
may  allow  the  appeal  to  be  taken,  or  the  motion  to  be  made,  by 
the  personal  representative  at  any  time  within  four  months  after 
such  death.' 

If  the  decedent,  being  Hable  for  a  cause  of  action,  died  with- 
out the  State,  the  claimant  has  until  eighteen  months  after  letters 
are  issued  here,  within  which  to  sue  the  executor  or  administrator, 
in  extension  of  the  ordinary  limitation.*  But  if,  being  so  liable, 
he  died  within  the  State,  the  claimant  has  an  extension  of  eigh- 
teen months,  after  the  death,  within  which  to  sue,  in  all  cases,  and, 
if  letters  are  not  issued  here  at  least  six  months  before  that  period 
expires,  an  additional  year  after  they  are  so  issued.'    An   action 


compare  Stone  v.  Scripture,  4  Lans.  186.  The  insertion,  in  an  inventory,  of  a 
note  theretofore  made  by  the  executor  to  his  testator,  such  inventory  being 
signed  and  verified  by  the  executor,  to  the  effect  that  it  was  a  true  inventory  of 
all  just  claims  of  the  deceased  against  him  (the  executor)  is  a  sufficient  acknowl- 
edgment of  the  indebtedness  by  the  executor,  to  take  the  case  out  of  the  statute 
of  limitations  (Morrow  v.  Morrow,  13  Hun,  386).  For  the  application  of  the 
statute  of  limitations  to  an  action  by  an  administrator  with  the  will  annexed,  as 
trustee  under  the  will,  to  recover  a  surplus  retained,  on  foreclosure,  by  a  mort- 
gagee of  decedent's  lands,  see  Dunning  v.  O.  N.  Bank,  61  N.  Y.  497;  affl'g  6 
Lans.  296. 

'  Co.  Civ.  Proc.  §  383,  subd.  6.  Where  the  will  has  been  lost,  etc ,  the  cause 
accrues  upon  the  discovery  of  the  facts  upon  which  its  validity  depends  (Id.). 

«  Co.  Civ.  Proc.  §  393.     See  Bucklin  v.  Ford,  5  Barb.  393. 

'  Co.  Civ.  Proc.  §  785,  ■»  Co.  Civ.  Proc.  §  391. 

'  Co.  Civ.  Proc.  §  403.  The  statutory  limitations  of  the  time  to  commence 
an  action  against  executors  and  administrators  are  not  applicable  to  an  action 
based  upon  a  claim  against  the  decedent,  on  which  a  judgment  has  been  recov- 
ered against  his  administrator,  to  reach  real  property  alleged  to  have  been  con- 
veyed by  the  decedent  in  fraud  of  his  creditors;  the  only  limitation  applicable 
is  that  relating  to  actions  for  equitable  relief  against  fraud  (Kent  v.  Kent,  62  N. 
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against  an  executor  or  administrator,  to  recover  a  chattel,  or  dam- 
ages for  taking,  detaining  or  injuring  personal  property,  by  him  or 
the  decedent,  must  be  brought  within  three  years.'  The  rules  of 
the  code  pertaining  to  the  limitation  of  actions  apply  also  to  spec- 
ial proceedings.^ 

Suits,  to  ie  brought,  in  what  dourts.] — An  executor  or  adminis- 
trator may  sue  in  any  court,  in  like  manner  as  other  parties,  though 
justices'  and  other  inferior  courts  have  no  jurisdiction  of  actions 
against  him  in  his  representative  capacity.*  It  is  specially  pro- 
vided that  an  executor  or  administrator  may  sue,  in  a  county 
court,  to  recover  a  judgment  for  money  remaining  due  upon  a 
judgment  rendered  therein,  in  favor  of  the  decedent.* 

—  in  what  capaaity.] — The  code  abrogates  the  practice  of 
bringing  proceedings,  by  or  against  an  executor  or  administrator 
personally,  where  the  cause  pertains  to  him  only  in  his  representa- 
tive character,  and  provides  that  an  action  or  special  proceeding 
commenced  by  him,  upon  a  cause  of  action  belonging  to  him  in 
his  representative  capacity,  or  commenced  against  him,  unless  the 
intent  is  to  charge  him  personally,  must  be  brought  by  or  against 
him  in  his  representative  capacity.'  The  capacity  in  which  the 
proceeding  is  taken  should  properly  appear  in  the  title  of  the 
action,  upon  the  process,  complaint,  etc.  The  designation  of  the 
plaintiff,  in  the  title  of  the  action,  as  "A.  B.,  executor,  etc.," 
without  using  the  word  "as,"  or  its  equivalent,  is  mere  descriptio 


T.  560).  It  was  held,  under  the  former  code  (§  102),  that  where,  after  the  ac- 
cruing of  a  cause  of  action  as  to  which  the  six  years'  limitation  applies,  but 
before  the  expiration  of  the  time  limited,  the  debtor  dies,  and  an  action  is 
brought  more  than  seven  years  and  a  half  after  the  cause  of  action  accrued,  and 
after  the  lapse  of  the  year  from  the  issuing  of  letters  of  administration,  allowed 
for  the  bringing  of  action  in  such  cases,  the  action  is  barred  (Sanford  v.  San- 
ford,  63  N.  Y.  553). 

■  Co.  Civ.  Proc.  §  383,  subd.  4. 

'  Co.  Civ.  Proc.  §  414.  The  short  limitation  of  actions  on  disputed  claims 
(2  R.  S.  89,  §  38)  is  discussed  in  art.  6,  sec  1,  subd.  3,  of  this  chapter;  and  the 
limitation  of  proceedings  to  enforce  a  debt  owing  to  the  executor  or  adminis- 
trator by  the  decedent's  estate,  in  art.  6,  sec.  2,  of  the  same. 

3  See  Co.  Civ.  Proc.  §§  316,  2863,  3215,  3233,  3236. 

"  Co.  Civ.  Proc.  §  340,  subd.  3. 

'  Co.  Civ.  Proc.  §  1814.     See  Gulke  v.  Uhllg,  55  How.  Pr.  434. 
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personce}  But,  though  there  be  nought  in  the  title  of  the  pro- 
cess or  the  complaint  to  give  a  representative  character  to  the 
plaintifE,  the  frame  and  averments  and  scope  of  the  complaint  may 
be  such  as  to  affix  to  him  such  character  and  standing  in  the  liti- 
igation.^  Since  foreign  letters  confer  no  authority  to  sue  here, 
and  letters  can  issue,  in  this  State,  only  from  a  surrogate's  court, 
an  appointment  by  such  a  court  should  be  alleged  by  a  plaintiff 
suing  as  a  representative.^ 

Joinder  of  parties. \ — In  an  action  or  special  proceeding  against 
two  or  more  executors  or  administrators,  representing  the  same 
decedent,  aU  are  considered  as  one  person  ;  and  those  who  are  first 
served  with  process,  or  first  appear,  must  answer  the  plaintiff. 
Separate  answers,  by  different  executors  or  administrators,  cannot 
be  required  or  allowed,  except  by  direction  of  the  court.*  An  ex- 
ecutor or  administrator  may  sue  without  joining  with  him  the 
person  for  whose  benefit  the  action  is  prosecuted.^  "  One  of  two 
or  more  executors,  to  whom  letters  testamentary  have  not  been  is- 
sued, is  not  a  necessary  party  to  an  action  or  special  proceeding  in 
favor  of  or  against  the  executors,  in  their  representative  capacity."  ® 


'  Sheldon  v.  Hoy,  11  How.  Pr.  11;  Stilwell  v.  Carpenter,  62  N.  T.  639;  3 
Abb.  N.  C.  238. 

'  Beers  v.  Shannon,  73  N.  T.  292;  Cordier  v.  Thompson,  18  Alb.  L.  J.  498. 
An  error  in  the  description  of  the  representative  character  of  the  plaintiff,  as 
where  executorship  is  alleged,  though  the  letters  granted  were  of  administration 
with  the  will  annexed,  is  amendable  before  or  after  judgment,  and  even  by  the 
general  term,  on  appeal  (Risley  v.  Wightman,  13  Hun,  163). 

2  See  Vroom  v.  Van  Home,  10  Paige,  549;  Forrest  v.  Mayor,  13  Abb.  Pr. 
350;  Beach  v.  King,  17  Wend.  197. 

"  Co.  Civ.  Proc.  g  1817.  Judgment  in  favor  of  the  plaintife  may  be  entered, 
and,  in  a  proper  case,  execution  may  be  issued,  against  all  the  defendants,  as  if 
all  had  appeared.  But  this  section  does  not  affect  the  plaintiff's  right  to  bring 
into  court  all  the  executors  or  administrators  who  are  parties  (Id.).  See  Salters 
V.  Pruyn,  15  Abb.  Pr.  224. 

'  Co.  Civ.  Proc.  §  449. 

«  Co.  Civ.  Proc.  §  1818.  Where  one  of  two  administrators  of  an  estate, 
directed  a  debtor  thereof  to  retain  the  money  due  from  him,  and  not  to  pay  it 
to  the  other  administrator,  with  which  direction  the  debtor  complied,  and  the 
other  administrator  thereupon  brought  action  to  recover  the  debt,  in  which  the 
co-administrator,  refusing  to  join  as  plaintiff,  was  made  defendant;  it  was  held, 
that  the  debtor  could  not  set  up  the  direction  not  to  pay  as  a  bar  to  the  action^ 
the  administrator  who  gave  it  having  done  so  in  violation  of  his  duty,  and  that 
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—  of  causes  of  action.] — The  plaintiff  may  unite,  in  the  same 
complaint,  two  or  more  causes  of  action,  whether  legal  or  equita- 
ble, arising  upon  claims  against  a  trustee,  by  virtue  of  a  contract, 
or  by  operation  of  law.''  "  An  action  may  be  brought  against  an 
executor  or  administrator,  personally,  and  also  in  his  representative 
capacity,  in  either  of  the  following  cases : 

"  1.  "Where  the  complaint  sets  forth  a  cause  of  action  against 
him  in  both  capacities,  or  states  facts,  which  render  it  uncertain 
in  which  capacity  the  cause  of  action  exists  against  him. 

"  2.  Where  the  complaint  sets  forth  two  or  more  causes  of  ac- 
tion against  the  defendant,  in  different  capacities,  all  of  which 
grow  out  of  the  same  transaction,  or  transactions  connected  with 
the  same  subject  of  action ;  do  not  require  different  places  or 
modes  of  trial ;  and  are  not  inconsistent  with  each  other."  ^ 

Pleadings.] — "  In  an  action  against  an  executor  or  administra- 
tor, in  his  representative  capacity,  wherein  the  complaint  demands 
judgment  for  a  sum  of  money,  the  existence,  sufficiency,  or  want 
of  assets,  shall  not  be  pleaded  by  either  party ;  and  the  plaintiff's 
right  of  recovery  is  not  affected  thereby,  except  with  respect  to 
the  costs  to  be  awarded,  as  prescribed  by  law."  '  An  executor  or 
administrator  cannot  be  made   personally  liable  to  the  adverse 


the  administrator  suing  was  entitled  to  bring  tlie  action  and  join  the  other  as  de- 
fendant (Strever  v.  Feltman,  1  Supm.  Ct.  [T.  &  C]  377).  In  an  action  against 
executors,  for  a  specific  performance  of  a  contract,  entered  into  by  the  testator, 
persons  claiming  through  such  testator  are  not  necessary  parties.  The  decree 
against  the  executors,  to  make  the  conveyance,  would  bind  all  parties  claiming 
through  the  latter  (Patterson  v.  Copeland,  52  How.  Pr.  460).  See  Pox  v.  Carr, 
16  Hun,  434. 

1  Co.  Civ.  Proc.  §  484,  subd.  8. 

'  Co.  Civ.  Proc.  §  1815.  In  such  a  case,  a  judgment  for  the  plaintiff  for  a 
sum  of  money,  must  distinctly  show,  whether  it  is  awardedagainst  the  defend- 
ant personally,  or  in  his  representative  capacity  (Id.);  and  so  much  of  the  judg- 
ment as  awards  a  sum  of  money  against  him,  personally,  may  be  separately 
docketed,  and  a  separate  execution  may  be  issued  thereupon,  as  if  the  judgment 
contained  no  award  against  him  in  his  representative  capacity  (Id.  §  1816).  The 
same  rule  applies  where  costs,  to  be  collected  out  of  the  individual  property  of 
an  executor  or  administrator,  are  awarded  in  an  action  by  or  against  him  in  his 
representative  capacity  (td. ). 

^  Co.  Civ.  Proc.  §  1824.  A  judgment  in  such  an  action  is  not  evidence  of 
assets  in  the  defendant's  hands  (Id.). 
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party,  for  a  debt  or  for  damages,  by  reason  of  Ms  having  made  a 
false  allegation  in  pleading.* 

Counterclaims.] — Where  an  executor,  administrator  or  other 
person  is  sued  in  a  representative  capacity,  he  may  set  forth,  as  a 
counterclaim,  a  demand  belonging  to  the  decedent,  etc.,  in  any 
case  where  the  latter  could  have  done  so,  if  the  action  had  been 
against  him.^  "  In  an  action  brought  by  an  executor  or  adminis- 
trator, in  his  representative  capacity,  a  demand  against  the  dece- 
dent, belonging,  at  the  time  of  his  death,  to  the  defendant,  may  be 
set  forth  by  the  defendant  as  a  counterclaim,  as  if  the  action  had 
been  brought  by  the  decedent  in  his  lifetime ;  and,  if  a  balance  is 
found  to  be  due  to  the  defendant,  judgment  must  be  rendered 
therefor  against  the  plaintiff,  in  his  representative  capacity.  Exe- 
cution can  be  issued  upon  such  a  judgment,  only  in  a  case  where 
it  could  be  issued  upon  a  judgment,  in  an  action  against  the  ex- 
ecutor or  administrator."^  It  is  necessary  that  the  demand  sought 
to  be  set  ofE  should  have  been  due  and  payable  at  the  time  of  the 
decedent's  death.* 

Removal  of  ccmses.] — Under  the  acts  of  Congress  of  1789, 
1866,  and  1867,  relating  to  the  removal  of  causes  from  a  State 
court  to  a  United  States  court,  it  must  affirmatively  appear  that 
the  controversy  or  action  is  between  a  citizen  of  the  State  in  which 
the  action  is  brought  and  a  citizen  of  another  State.  The  fact  that 
the  plaintiffs  are  executors,  and'  have  taken  out  letters  testamen- 
tary in  the  State  of  l^ew  York,  does  not  confer  upon  the  plaintiffs 
the  character  of  citizens  of  the  State  of  New  York,  so  that  they 
can  be  considered  as  such  for  the  operation  of  this  statute.  The 
powers  conferred  by  this  statute  can  be  exercised  only  by  the  most 


'  Co.  Civ.  Proc.  §  1831.  =  Co.  Civ.  Proc.  §  505. 

8  Co.  Civ.  Proc.  §  506.  See  Jordan  v.  S.  &  L.  Nat.  Bank,  74  N.  Y.  467;  affi'g 
12  Hun,  543. 

*  Jordan  v.  Nat.  S.  &  L.  Bank,  supra.  In  that  case,  in  an  action  commenced 
before  the  present  code,  the  defendant  sought,  but  was  not  allowed  to  set  off  the 
amount  of  a  note  given  by  the  decedent,  then  held  by  defendant,  but  which  did 
not  become  due  until  after  his  death.  Where  one  indebted  to  an  estate  in  the 
hands  of  a  receiver,  executor  or  trustee,  is  employed  to  render  necessary  services 
fo^^the  benefit  and  protection  of  the  estate,  the  value  of  his  services  is  a  proper 
counterclaim  in  an  action  to  recover  the  debt  (Davis  v.  Stover,  58  N.  Y.  473). 
And  see  Patterson  v.  Patterson,  1  Hun,  323;  modified  59  N.  Y.  574. 
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strict,  literal,  and  perfect  compliance  with  every  provision  required 
by  the  act.^ 

Preferred  hearvng  of  testmnentary,  etc.,  causes.] — Where  the 
pendency  of  an  action  prevents  a  final  settlement  of  the  estate  of 
a  party  thereto  who  has  died  pendente  lite,  it  is  entitled  to  a  pre- 
ferred hearing  in  the  court  of  appeals.''  A  preference,  next  in 
order,  is  accorded,  in  the  trial  or  hearing, 

1.  In  any  court,  to  an  action  in  which  an  executor  or  adminis- 
trator is  the  sole  plaintiff  or  sole  defendant ;  or  which  is  brought 
for  the  construction  of,  or  an  adjudication  on,  a  will,  where  the 
executor  or  administrator  with  the  will  annexed  is  joined  with 
other  parties  as  plaintiff  or  defendant ; 

2.  In  the  court  of  appeals  or  supreme  court,  to  an  appeal  from 
a  surrogate's  decree  determining  a  will  to  be  valid,  and  admitting 
it  to  probate,  or  granting  general  letters  of  administration.^ 

Miidence.] — The  code  disables  a  party  or  person  interested, 
from  testifying  in  his  own  behalf,  and  his  predecessor  in  interest 
from  testifying  in  such  behalf,  upon  the  trial  or  hearing  of  an  ac- 
tion or  special  proceeding,  as  against  an  executor,  administrator 
or  survivor  of  a  decedent,  or  his  successor,  in  interest, — concern- 
ing a  personal  transaction  or  communication  between  the  witness 
and  the  decedent,  unless  the  testimony  of  the  protected  persons  or 
of  the  decedent,  upon  the  same  subject,  is  given  in  evidence.^ 
The  effect  of  the  inventory  of  the  decedent's  assets,  in  an  action 
or  special  proceeding,  to  which  an  executor  or  administrator  is  a 
party,  has  been  stated  in  a  previous  chapter.' 


'  Amory  v.  Amory,  36  N.  Y.  Sup'r,-  630. 

"  Co.  Civ.  Proc.  §  791,  subd.  4.  '  Co.  Civ.  Proc.  §  791,  subd.  5. 

«  Co.  Civ.  Proc.  §  829.  For  a  review  of  the  numerous  questions  which  have 
arisen  upon  the  provision  revised  in  this  section  (Co.  Proc.  §  399),  resort  may 
be  had-to  a  book  of  general  practice.  See  Allis  v.  Stafford,  14  Hun,  418;  White- 
head V.  Smith,  14  Id.  581;  Waver  v.  Waver,  15  Id.  377;  Graves  v.  King,  15  Id. 
367;  Nearpass  V.  Oilman,  16  Id.  131;  Church  v.  Howard,  17  Id.  5;  Fisher  v. 
Verplanck,  Id.  150;  Kale  v.  Elliott,  18  Id.  198 ;  Marsh  v.  Brown,  Id.  319;  Titus 
V.  O'Connor,  Id.  373;  Ely  v.  Clute,  19  Id.  35;  Holcomb  v.  Holcomb,  30  Id.  156; 
Schoonmaker  v.  Wolford,  Id.  166 ;  Children's  Aid  Soc.  v.  Loveridge,  70  N.  Y. 
387;  Kraushaar  v.  Meyer,  73  Id.  603;  Pratt  v.  Elkins,  80  Id.  198.  * 

'  See  Co.  Civ.  Proc.  §§  1833-1834;  Chapter  XVI,  ante. 
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Judgments.] — A  judgment  in  an  action,^  recovered  against  an 
executor  or  administrator,  without  describing  him  in  his  represen- 
tative capacity,  cannot  be  enforced  against  the  decedent's  prop- 
erty, except  by  the  special  direction  of  the  court  contained 
therein.^  "Real  property,  which  belonged  to  a  decedent,  is  not 
bound,  or  in  any  way  affected,  by  a  judgment  against  his  executor 
or  administrator,  and  is  not  liable  to  be  sold  by  virtue  of  an  exe- 
cution issued  upon  such  a  judgment,  unless  the  judgment  is  ex- 
pressly made,  by  its  terms,  a  lien  upon  specific  real  property 
therein  described,  or  expressly  directs  the  sale  thereof." '  An  ex- 
ecutor or  administrator  may  satisfy  of  record  a  judgment  in  favor 
of  his  decedent,  docketed  in  the  office  of  a  county  clerk.*  And 
may  move  to  set  aside,  for  error  in  fact,  a  final  judgment  of  a 
court  of  record,  rendered  against  his  decedent  for  a  sum  of  money, 
or  a  chattel,  or  an  interest  in  real  property  which  is  declared  by 
law  to  be  assets.^  And  may  bring  an  action  upon  a  judgment  re- 
covered in  favor  of,  and  during  the  lifetime  of  the  decedent,  with- 
out leave  of  court ;  such  an  action  not  being  between  the  same 
parties.^ 

Appeals.] — Where  an  executor,  administrator  or  trustee  ap- 
peals to  the  court  of  appeals  or  to  the  general  term,  the  security, 
ordinarily  required,  to  stay  execution  of  the  judgment  or  order 
appealed  from,  may  be  dispensed  with  or  limited  in  the  discretion 
of  the  court.'' 


'  Commenced  after  Sept.  1,  1880.  »  Co.  Civ.  Proc.  g  1814. 

=  Co.  Civ.  Proc.  §  1823.  .  *  Co.  Civ.  Proc.  §  1360. 

'  Co.  Civ.  Proc.  §§  1383,  1384. 

'  Smith  V.  Britton,  45  How.  Pr.  438.  The  following  provision  has  not  heen 
expressly  repealed:  "When  administration  of  the  effects  of  a  deceased  person, 
which  shall  have  been  left  unadministered  by  any  previous  executor  or  adminis- 
trator of  the  same  estate,  shall  be  granted  to  any  person,  such  person  may  bring 
a  writ  of  error  upon  any  judgment  obtained  against  such  previous  executor  or 
administrator  of  the  same  estate,  or  against  the  original  testator  or  intestate;  and 
shall  defend  any  writ  of  error  brought  upon  any  such  judgment ;  and  shall  have 
the  same  remedies,  in  the  prosecution  or  defense  of  any  action,  by  or  against 
such  previous  executors  or  administrators,  and  for  the  collection  and  enforcing  of 
any  judgment  obtained  by  them,  as  they  would  have  by  law  "  (3  R.  S.  449,  §  18); 
although  its  clauses  seem  to  be  either  obsolete  or  supplanted  by  more  recent  leg- 
islation. 

'  Co.  Civ.  Proc.  §  1313,  subd.  1.  But  where  an  executor,  without  making  an 
application  to  have  the  security  limited  or  dispensed  with,  gave  an  undertaking 
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Executions.] — The  executor  or  administrator  of  a  judgment 
creditor  may  have  execution  upon  the  judgment  at  any  time 
within  five  years  after  its  entry,  and  must  indorse  his  name  and 
residence  upon  the  same  when  issued.^  An  execution  against  real 
or  personal  property,  in  the  hands  of  an  executor,  administrator  or 
trustee,  must,  substantially,  require  the  sheriff  to  satisfy  the  judg- 
ment out  of  that  property.^  "  An  execution  may  be  issued,  in  the 
name  of  an  executor  or  administrator,  in  his  representative  capacity, 
upon  a  judgment  recovered  by  any  person  who  preceded  him  in  the 
administration  of  the  same  estate,  in  any  case  where  it  might  have 
been  issued  in  favor  of  the  original  plaintiff,  and  without  a  substi- 
tution."* But  it  is  provided,  that  "an  execution  shall  not  be 
issued,  upon  a  judgment  for  a  sum  of  money,  against  an  executor 
or  administrator,  in  his  representative  capacity,  until  an  order, 
permitting  it  to  be  issued,  has  been  made  by  the  surrogate,  from 
whose  court  the  letters  were  issued.  Such  an  order  must  specify 
the  sum  to  be  collected  ;  and  the  execution  must  be  indorsed  with 
a  direction  to  collect  that  sum."  ^  Where  the  executor  or  admin- 
istrator of  a  judgment  or  mortgage  creditor,  redeems  the  debtor's 
property  from  a  sale  by  virtue  of  an  execution,  he  is  required  to 
file  or  deliver,  with  the  other  papers  required  on  such  a  redemp- 
tion, a  certified  or  sworn  copy  of  his  letters  testamentary  or  of  ad- 
ministration.^ 


in  the  usual  form,  this  was  held  an  admission  of  sufficient  assets,  applicable  to 
the  payment  of  the  judgment,  to  satisfy  the  same  (Yates  v.  Burch,  13  Hun, 
632).  For  the  proceedings  to  substitute  an  executor  or  administrator  in  place 
of  the .  decedent,  where  the  latter  dies  after  the  rendering  of  a  judgment  or 
making  of  an  order  which  is  to  be  appealed  from,  see  Co.  Civ.  Proc.  §§  1397- 
1399. 

1  Co.  Civ.  Proc.  §  1376.  =  Co.  Civ.  Proc.  g  1371. 

'  Co.  Civ.  Proc.  §  1839.  ■■  Co.  Civ.  Proc.  §  1825. 

'  Co.  Civ.  Proc.  §  1466.  It  was  held,  under  the  former  code  (§  283),  that 
the  personal  representatives  of  a  deceased  judgment  creditor  might,  at  any  time 
within  five  years  after  the  entry  of  the  judgment,  institute  proceedings  supple- 
mentary to  execution,  to  enforce  the  same  ;  also  that  it  was  not  necessary  that 
the  death  of  the  creditor  or  the  appointment  of  the  personal  representatives 
should  be  made  to  appear  by  affidavit,  since,  though  the  existence  of  such  fact 
was  necessary  to  authorize  the  officer  to  make  the  order,  no  formal  proof  thereof 
was  required,  further  than  such  as  the  officer  may  require  to  satisfy  his  own 
conscience  (Collier  v.  De  Revere,  7  Hun,  61).  But  the  rule,  as  to  the  time  fot 
bringing  the  proceeding,  seems  now  to  be  different.  See  Co.  Civ.  Proc.  §  3435 
and  §  3343,  subd.  13. 
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Costs  in  actions.] — The  subject  of  the  award  of  costs  in  favor 
of  or  against  the  personal  representatives  of  a  decedent,  by  a  sur- 
rogate's court,  or  on  appeal  from  a  determination  thereof,  is  dis- 
cussed elsewhere.^  So  far  as  actions  are  concerned,  executors  and 
administrators,  etc.,  when  plaintiffs,  are  entitled  to,  or  liable  to  be 
mulcted  in,  costs  like  other  parties ;  while,  as  defendants,  they  are 
specially  protected.  The  code  declares  that,  "  in  an  action,  brought 
by  or  against  an  executor  or  administrator,  in  his  representative 
capacity,  or  the  trustee  of  an  express  trust,  or  a  person  expressly 
authorized  by  statute  to  sue  or  to  be  sued,  costs  must  be  awarded, 
as  in  an  action  by  or  against  a  person,  prosecuting  or  defending  in 
his  own  right ; "  ^  "  but  they  are  exclusively  chargeable  upon,  and 
collectible  from  the  estate,  fund,  or  person  represented,  unless  the 
court  directs  them  to  be  paid,  by  the  party  personally,  for  mis- 
management or  bad  faith  in  the  prosecution  or  defense  of  the 
action."  ^ 

Security  for  costs.\ — In  an  action  brought  by  or  against  an 
executor  or  administrator,  in  his  representative  capacity,  or  the 
trustee  of  an  express  trust,  or  a  person  expressly  authorized  by 
statute  to  sue,  or  to  be  sued,  the  court  may,  in  its  discretion, 
require  the  plaintiff  to  give  security  for  costs.*  An  administrator 
appointed  in  this  State,  and  resident  within  the  jurisdiction  of  the 
court  in  which  he  sues,  will  not  ordinarily  be  required  to  give 
security  for  costs,  in  the  absence  of  mismanagement  or  bad  faith.' 


'  See  Chapter  XXIII,  -post. 

'  Co.  Civ.  Proc.  §  3246.  "  Except  as  otherwise  prescribed  in  "  §§  1835, 1836, 
which  relate  to  the  cases  where  they  are  protected,  as  above  mentioned,— a 
matter  treated  in  another  place  (see  art.  6,  of  this  chapter). 

^  Co.  Civ.  Proc.  §  8246.  Held,  formerly,  that  where  the  cause  of  action  sued 
on  by  the  representative  arose  after  the  death  of  the  deceased,  and  consequently 
the  action  might  have  been  brought  by  him  in  his  private  right,  he  cannot, 
if  he  fails  to  obtain  judgment,  escape  the  penalty  of  costs  by  suing  in  his 
representative  capacity  (Holdrige  v.  Scott,  1  Lans.  303 ;  overruling  Woodruff  v. 
Cook;  14  How.  Pr.  481.  And  see  Brockett  v.  Bush,  18  Abb.  Pr.  337;  Dubois 
V.  Sands,  43  Barb.  412).    But  see,  now,  Co.  Civ.  Proc.  §  1814;  p.  469,  ante. 

"  Co.  Civ.  Proc.  §  3371. 

'  So  held,  under  the  former  code  (§  317),  in  Norris  v.  Breed,  1  Sheldon,  371. 
It  has  been  held  that  the  discretion  as  to  requiring  security,  under  the  present 
code,  is  not,  in  terms,  limited  at  all.  Accordingly,  an  administrator  with  the 
will  annexed,  suing  under  letters  ancillary  to  those  granted  to  an  executiix  in 
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SECTION    THIKD. 

SPECIAL    PEOCEEDING   TO   DISCOVER    PEOPEETT   CONCEALED    OE  WITH- 
HELD. 

A  special  proceeding,  summary  in  its  operation,  is  provided  by 
the  statute,  whereby  an  executor  or  administrator  may  obtain  dis- 
covery and  security  for  the  delivery  or  an  award  of  possession,  of 
money  or  other  personal  property,  belonging  to  the  estate  of  his 
decedent,  and  concealed  or  withheld  from  him.  The  code  per- 
mits "  an  executor  or  administrator  "  to  institute  the  special  pro- 
ceeding.^ The  latter  term,  it  is  believed,  includes,  in  this  instance, 
an  administrator  with  the  will  annexed,  as  well  as  a  temporary 
administrator,  and  a  public  administrator  after  he  has  become  fully 
vested  with  the  power  to  administer,  though  a  doubt  may  exist  as 
to  the  latter  officer,  unless  he  has  actually  received  letters  from  the 
surrogate's  court  to  which  he  apphes.^ 

Mode  of  a/ppUoation  for  inquiry.] — The  proceeding  is  to  be 
instituted  by  "  a  written  petition,  duly  verified,  setting  forth,  upon 
knowledge,  or  information  and  belief,  any  facts  tending  to  show 
that  money  or  other  personal  property,  which  ought  to  be  deliv- 
ered to  the  petitioner,  or  which  ought  to  be  included  in  an  inven- 
tory or  appraisal,  is  in  the  possession  or  under  the  control  of  a 
person,  who  withholds  the  same  from  him ;  or  conceals  or  refuses 
to  exhibit  it,  so  that  it  cannot  be  inventoried  or  appraised  ;  and 
praying  an  inquiry  respecting  it,  and  that  the  person  complained 
of  may  be  cited  to  attend  the  inquiry,  and  to  be  examined  accord- 
ingly. The  petition  may  be  accompanied  with  an  affidavit  or 
other  evidence,  written  or  oral,  tending  to  support  the  allegations 
thereof."  ^  Although  the  statute  permits  the  applicant  to  adduce 
oral  evidence  in  support  of  his  written  allegations,  it  requires  that 
the  surrogate  shall  be  satisfied  "  upon  -the  papers  so  presented." 
The  moving  papers,  therefore,  should  be  sufficient  to  justify  the 
granting  of  a  citation  and  order.     The  statute  requires  the  peti- 


Georgia,  was  required,  on  defendant's  application,  to  file  security  (Carney  v. 
Bernheimer,  Supm.  Ct.  Chamb.  3  Law  Bull.  24;  citing  Kimberly  v.  Stewart,  32 
How.  Pr.  381;  Darby  v.  Condit,  1  Duer,  599). 

■  Co.  Civ.  Proc.  §  2706.  =  See  Id.,  first  clause. 

3  Co.  Civ.  Proc.  §  3706. 
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tion  to  set  forth  facta.  These  should  be  detailed  as  fully  as  prac- 
ticable ;  and  where  they  are  not  within  the  personal  knowledge  of 
the  petitioner,  but  are  stated  on  information  and  belief,  the 
sources  of  the  information  and  the  grounds  of  belief  should  be 
stated,  and  the  affidavits  of  the  persons  having  such  personal 
knowledge  produced,  or  the  failure  to  do  so  accounted  for.  It 
does  not  seem  to  be  necessary,  however,  that  anything  amounting 
to  legal  evidence  of  a  concealing  or  withholding  of  property  is 
required,  but  simply  a  statement  of  facts  from  which  there  arises 
a  reasonable  suspicion  thereof.^ 

To  wJiom  petition  presented.'] — -The  petition  must  be  presented 
to  the  surrogate's  court  from  which  letters  were  issued  to  the 
applicant ;  or  if  that  surrogate  is  absent,  it  may  be  presented  to 
the  county  judge,  the  special  county  judge,  or  the  special  surro- 
gate, or  to  a  justice  of  the  supreme  court,  or  a  judge  of  a  superior 
city  court  within  his  city,  or,  except  in  New-York  or  Kings 
county,  to  the  mayor  or  recorder  of  a  city  within  the  surrogate's 
county.^  An  officer,  other  than  the  surrogate,  to  whom  it  is  so 
presented,  has  the  same  power  as  the  surrogate,  with  respect  to  all 
the  proceedings,  and  must  issue  a  citation  and  an  order,  returnable 
before  him,  or,  as  hereafter  mentioned ;  and  he  may,  at  any  stage 
oi  the  proceedings,  make  an  order  transferring  them  to  the  surro- 
gate, who  must  thereupon  complete  them,  in  like  manner,  -as  if  he 
had  issued  the  citation.' 

Citation  (md  order,  and  service  thereof  P\ — Assuming  that  the 
surrogate  is  present,  if  he  is  satisfied,  upon  the  papers  presented, 
"  that  there  are  reasonable  grounds  for  the  inquiry,  he  must  issue 
a  citation  accordingly ;  which  may  be  made  returnable  forthwith, 
or  at  a  future  time  fixed  by  the  surrogate,  and  may  be  served  at 
any  time  before  the  hearing.  Where  the  person  or  any  of  the 
persons,  to  be  cited,  does  not  reside,  or  is  not  within  the  county  of 
the  surrogate,  the  citation  may,  in  the  surrogate's  discretion, 
require  him  to  appear  at  a  specified  time,  at  a  place  within  the 


'  See  Public  Administrator  v.  Ward,  3  Bradf .  244. 

'  Co.  Civ.  Proc.  §§  2706,  2709.    See  p.  22,  ante,  as  to  the  officer  designated 
'  special  surrogate." 
8  Co.  Civ.  Proc.  §  2709. 
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county  where  he  resides  or  is  served,  before  a  judge,  a  justice  of 
the  peace,  or  a  referee,  designated  in  the  citation,  or  before  the 
surrogate  of  that  county." '  "  The  surrogate  must  annex  to  or 
indorse  upon  the  citation,  an  order,  requiring  the  party  cited  to 
attend,  personally,  at  the  time  and  place  therein  specified.  The  , 
citation  and  order  must  be  personally  served ;  and  service  thereof 
is  ineffectual,  unless  it  is  accompanied  with  payment  or  tender  of 
the  sum,  required  by  law  to  be  paid  or  tendered  to  a  witness,  who 
is  subpcenaed  to  attend  a  trial  in  the  supreme  court.  A  failure  to 
attend,  as  required  by  a  citation  and  order  personally  served,  may 
be  punished  as  a  contempt  of  the  court." ' 

Tlie  examination.] — Upon  the  attendance  of  a  person,  to  whom 
the  citation  is  issued,  "he  must  be  sworn  to  answer  truly  all  ques- 
tions put  to  him,  touching  the  inquiry  prayed  for  in  the  petition ; 
and  he  may  be  examined  fully  and  at  large,  respecting  any  money 
or  other  property  of  the  decedent,  or  of  which  the  decedent  had 
possession  at  the  time  of,  or  within  two  years  before,  his  death. 
A  refusal  to  be  sworn,  or  to  answer  any  question  which  the  officer 
conducting  the  examination  determines  to  be  proper,  is  punish- 
able by  the  officer  or  referee  conducting  the  examination,  in  the 
same  manner  as  a  like  refusal  by  a  witness,  subpoenaed  to  attend 
a  hearing  before  the  surrogate." '  The  surrogate  acts  judicially,  in 
conducting  the  examination,  and  the  testimony  receivable  therein 
is  subject  to  the  restrictions  of  the  code  relating  to  the  admission 
of  evidence  given  by  persons  interested,  etc.,  as  to  personal  trans- 
actions or  communications  with  the  deceased.*  After  the  exami- 
nation of  all  the  parties  cited  is  completed,  unless  one  or  more  of 
them  give  security,  as  hereafter  mentioned,  either  party  may  pro- 
duce further  evidence,  in  like  manner  and  with  like  effect  as  upon 
a  trial.'  ♦ 

Decree  for  possession.] — Where  it  appears  to  the  surrogate  or 
other  officer  who  issued  the  citation,  from  the  examination  and 


'  Co.  Civ.  Proc.  §§  2706,  2707. 

'  Co.  Civ.  Proc.  §  3708.  For  the  cases  and  manner  in  wtich  the  surrogate 
may  punish  for  contempt,  see  Chapter  XXI,  and  ante,  p.  60. 

"  Co.  Civ.  Proc.  §  3710. 

<■  Tilton  V.  Ormsby,  10  Hun,  7;  affi'd,  70  N.  Y.  609.  See  Co.  Civ.  Proc. 
§  829, 

5  Co.  Civ.  Proc.  §  3711. 
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other  testimony,  if  any,  that  there  is  reason  to  suspect,  that  money 
or  other  property  of  the  decedent  is  withheld  or  concealed  by  the 
person  cited,  he  must,  unless  that  person  gives  the  security  men- 
tioned below,  "  make  a  decree,  reciting  the  ground  of  making  it, 
and  requiring  the  person  cited  to  deliver  possession  of  the  money 
or  other  property  to  the  petitioner.  The  decree  must  specify  the 
sum  of  money  or  describe  the  other  property.  Where  it  is  made 
by  an  officer,  other  than  the.  surrogate  or  temporary  surrogate,  it 
must  be  entered,  and  may  be  enforced,  as  a  decree  of  the  surro- 
gate's court."  * 

Disputes  as  to  title.] — A  dispute  as  to  the  title  of  the  property 
claimed  will  not  be  determined  in  this  proceeding.  Where  the 
title  to  the  property  is  not  clearly  in  the  executor  or  administra- 
tor, the  "application  will  be  denied.  Thus,  in  a  case  under  the 
Revised  Statutes,  where,  at  the  testator's  death,  his  widow  was 
possessed  of  certain  coupon  bonds,  which  she  subsequently  sold, 
claiming  that  they  were  her  own  property,  investments  of  the 
proceeds  of  her  own  labor,  and  in  her  own  possession  prior  to  her 
husband's  death,  it  was  held  that  it  was  not  proper  to  issue  a  war- 
rant, because,  first,  the  bonds  were  held  under  fair  color  of  title 
adverse  to  the  decedent,  and  not  through  him;  and  second, 
because  they,  having  been  sold,  could  not  be  deeme'd  to  be  con- 
cealed or  withheld,  within  the  meaning  'of  the  statute.'  It  was 
held,  under  the  act  of  1870,  that  in  order  to  justify  a  requirement 
that  the  property  be  delivered  to  the  executor  or  administrator  the 


'  Co.  Civ.  Proc.  §  3713. 

"  Public  Administrator  v.  Ward,  3  Bradf.  244.  And  see  Matter  of  Rosen- 
thal, 3  Law  Bulletin,  83.  Of  course,  the  executor  or  administrator  has  a  remedy 
by  action  against  any  pejr son  withholding  any  part  of  the  estate.  In  one  case, 
where  several  persons  had  colluded,to  keep  from  the  administrator  money  found 
among  the  intestate's  effects,  under  a  false  claim  of  one  of  them  that  it  had  been 
given  to  her  by  the  intestate,  and  subsequently  deposited  with'  the  intestate  for 
safe  keeping,  they  were  all  held  liable  for  the  amount,  with  interest  from  the 
grant  of  letters  (Scoville  v.  Post,  8  Edw.  203).  In  another  case,  where  A. 
assisted  B.  to  take  possession  of  an  intestate's  estate,  and  received  certain  mon- 
eys claimed  by  B.  as  belonging  to  her,  and  afterwards  delivered  the  same  to  B., 
and  there  was  sufficient  evidence  to  show  that  A.  must  have  known  that  B.  was 
not  entitled  thereto,  it  was  held  that  A.  must  be  considered  a  principal  wrong- 
doer, and  personally  liable  to  the  public  administrator  for  the  moneys  that  came 
into  his  hands  (Post  v.  Ketchum,  1  N.  Y.  Leg.  Obs.  261). 


ADMINISTRATION  OF  ESTATE,   <fec.  481 

Security  to  Prevent  Decree. — Enforcement  of  Decree ;  Warrant. 

■surrogate  must  find,  as  a  fact,  that  it  belonged  to  the  estate ;  that 
it  was  not  enough  that  he  should  determine  there  was  probable 
cause  to  believe  that  it  belonged  thereto.-^  The  decree  should  dis- 
tinctly specify  the  property,  delivery  of  which  is  Tequired ;  if, 
after  specifying  certain  articles,  it  continues  "  and  all  other  prop- 
erty, goods,  etc.,  of  the  said  deceased,  in  her  possession  or  under 
her  control,  at  her  place  of  residence,"  it  is  too  broad,  and  will  be 
reversed.' 

Security  to  prmenf  decree.] — The  security,  to  be  given  to  pre- 
vent a  decree  for  delivery,  "  must  be  a  bond  to  the  petitioner,  exe- 
cuted by  the  person  cited,  with  such  sureties  and  in  such  a  penalty 
as  the  surrogate  approves ;  describing  the  property  or  specifying 
the  sum  of  money ;  and  conditioned  that  the  principal  in  the  bond 
will  pay  to  the  obligee,  or  his  successor,  the  money ;  or.  that  he 
wiU  deliver  to  him  the  property,  or,  in  default  thereof,  pay  to  the 
obligee  the  full  value  of  the  property,  and,  in  either  case,  that  he 
will  pay  all  damages  awarded  against  him  for  withholding  the 
property,  whenever  it  is  determined,  in  an  action  or  special  pro- 
ceeding to  be  brought  by  the  obligee  or  his  successor,  that  it  be- 
longs to  the  estate  of  the  decedent.  Upon  the  presentation  of  such 
a  bond,  and  the  payment  of  the  costs,  if  any,  which  the  surrogate 
or  other  officer  awards  to. the  petitioner,  within  such  a  time  as  the 
surrogate  or  other  officer  fixes  for  that  purpose,  an  order  must  be 
made,  dismissing  the  proceedings." '  The  giving  of  security  can- 
not be  compelled ;  if  it  is  not  given,  the  person  against  whom  the 
■decree  issues,  has  an  option  to  deliver  the  property  or  submit  to  a 
warrant.* 

Enforcement  of  decree;  warrant.'] — "Where  the  decree  re- 
quires the  person  cited  to  deliver  money,  disobedience  thereto  may 
be  punished  as  a  contempt  of  the  court.  Where  it  requires  him 
to  deliver  possession  of  other  property,  a  warrant  must  be  issued, 
upon  the  application  of  the  petitioner,  directed  to  the  sheriflE,  or, 
generally,  to  any  constable  of  the  county,  or  any  marshal  of  the 
city,  where  the  property  may  be  found;  commanding  him  to 
search  for  it ;  to  seize  it,  if  it  is  found  in  the  possession  of  the  per- 


'  Tilton  V.  Ormsby,  10  Hun,  7;  affi'd,  70  N.  T.  609. 
'  Tilton  V.  Ormsby,  supra.  "  Co.  Civ.  Proc.  §  3713. 

*  See  Matter  of  McCabe,  2  Law  BuU.  73. 
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son  cited,  or  his  agent,  or  a  person  deriving  title  from  him  since 
the  presentation  of  the  petition,  and  for  that  purpose,  if  necessarj, 
to  break  open  any  house  in  the  daj  time ;  to  deliver  the  property 
so  seized  to  the  petitioner ;  and  to  return  the  warrant  within  sixty- 
days  thereafter.  If  the  decree  was  made  by  the  surrogate  or  tem- 
porary surrogate,  the  warrant  must  be  under  the  seal  of  the  surro- 
gate's court ;  if  by  any  other  officer,  it  must  be  under  his  hand,  and 
returnable  before  him.  The  issuing  of  such  a  warrant  does  not 
affect  the  power  of  the  court  to  enforce  the  decree,  or  any  part 
thereof,  by  punishing  a  disobedience  thereto."  ^  The  prosecution 
of  this  remedy  by  public  administrators  has  been  considered  in  the 
chapter  treating  of  those  officers.^ 

A  decision  of  the  supreme  court,  declaring  the  statute  unconsti- 
tutional, has  been  mentioned  on  another  page.^  Statutes,  having 
a  similar  object  in  view,  exist  in  other  States ;  *  but  those  cited  re- 
semble each  other,  and  differ  from  the  one  treated  in  this  section,, 
in  aiming  only  at  the  compulsory  production  of  evidence,  leaving 
the  executor  or  administrator,  after  that  is  procured,  to  his  remedy 
by  action. 

SECTION   FOURTH. 
GIFTS   CAUSA  MOETIS. 

There  is  a  species  of  interest  in  a  decedent's  property,  termed 
donatio  mortis  ccmsa,  which  the  personal  representatives  have  no 
right  to  reduce  to  possession,  inasmuch  as  it  vests  neither  in  them, 
nor  in  the  husband  or  wife  or  next  of  kin.  The  doctrine  and  de- 
nomination are  each  taken  from  the  civil  law.  It  may,  however, 
become  the  right  and  duty  of  the  executor  or  administrator  to  op- 
pose the  claim  that  such  a  gift  has  been  made,  with  a  view  to  se- 
curing its  subject  as  part  of  the  assets,  to  be  administered ;  and 
questions  of  this  character  are  liable  to  be  presented  to  the  surro- 
gate, for  his  determination.'  Such  gifts  resemble  testamentary 
dispositions  in  certain  particulars ;  the  only  essential  difference  be- 

'  Co.  Civ.  Proc.  §  3714.  '  "  See  Chapter  XII,  anU. 

3  Matter  of  Beebe,  20  Hun,  463.    See  p.  63,  anU. 

4  See  Mass.  Gen.  Stat.  c.  96,  §  6;   Conn.  Gen.  Stat.  tit.  20,  §  41;  Vt.  Gen. 
Stat.  c.  52,  §  7;  3  Williams  on  Ex'rs,  6th  Am.  ed.  2014,  note  /. 

'See  Young  v.  Young,  80  N.  Y.  433;  Fowler  v.  Lockwood,  3  Eedf.  465. 
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tween  such  a  gift  and  a  mmcupative  will,  being,  that  in  the  former, 
a  delivery  of  the  property  by  the  donor  to  the  donee,  or  to  some 
agent  or  trustee  for  him,  is  indispensable  to  the  vaKdity  of  the 
gift ;  while  in  the  latter,  delivery  is  not  essential.  Such  a  gift 
differs  from  a  gift  inter  vivos,  in  that  it  is  ambulatory,  incomplete 
and  revocable  during  the  testator's  life,  and  it  is  also  liable  for  the 
debts  of  the  testator  on  deficiency  of  assets.*  It  differs  from  a, 
legacy,  in  that  it  need  not  be  proved  in  the  surrogate's  court ;  and 
no  act  or  assent  on  the  part  of  the  executor  or  administrator  is 
necessary  to  perfect  the  donee's  title.  These  gifts  having  many  of 
the  qualities  of  testamentary  donations,  the  same  considerations  of 
prudence  and  caution  which  induced  the  legislature  to  require 
wills  of  personal  property  to  be  executed  publicly  and  attested 
with  great  formality,  would  seem  to  forbid  these  informal  disposi- 
tions of  property,  in  expectation  of  death.  The  temptation  to 
fraud  and  imposition  in  regard  to  these  gifts,  is  as  powerful  and  as 
dangerous  as  in  the  cases  of  wills,  and  yet  they  have  been  left  un- 
checked and  unregulated  by  statute.  It  is  said,  therefore,  that  the 
courts  ought  not  to  tolerate  them,  unless  they  are  attended  by  all  the 
requisites  which  the  common  law  prescribes,  to  give  them  vaKdity.^ 

The  subject  of  the  giftJ] — Only  personal  property  capable  of  de- 
livery is  the  subject  of  a  gift  mortis  causa;  and  it  may  embrace  all 
the  testator's  personal  estate,  however  large  the  amount  and  value.' 
A  bond  and  mortgage,  stocks,  or  any  other  chose  in  action,  whether 
negotiable  or  not,  may  constitute  the  subject-matter  of  a  good  gift 
mortis  causa,  and  pass  by  delivery  to  the  donee,  without  any 
formal  assignment  by  the  donor.^  And  a  delivery  of  a  formal 
written  assignment  of  the  contract,  as  the  symbol  of  the  delivery 
of  the  gift,  may  be  sufficient  to  perfect  the  gift,  even  without  the 
deliyery  of  the  contract  or  instrument  itself.'    The  delivery  of  a 

'  See  House  v.  Grant,  4  Lans.  396. 

'  Harrisv.  Clark,  3N.T.  131.  See,al80,Kenney  v.  Public  Adm'r.pBradf.  319; 
Champney  v.  Blanchard,  39  N.T.  Ill;  Grey  v.  Grey,  47  N.Y.  553.  As  to  the  dif- 
ference between  a  gift  inter  vivos  and  one  causa  mortis,  see  Johnson  v.  Spies,  5 
Hun,  468. 

'  Meach  v.  Meach,  34  Vt.  591;  White  v.  Wager,  33  Barb.  350. 

0  See  Hackney  v.  Vrooman,  63  Barb.  650;  Reed  v.  Reed,  53  N.  Y.  651;  Mont- 
gomery V.  Miller,  3  Redf .  154. 

<■  Grymea  v.  Hone,  49  K  Y.  17.  In  that  case,  the  defendant's  testator  being 
the  owner  of  130  shares  of  bank  stock,  included  in  one  certificate,  made  an  abso- 
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mortgage  as  a  gift  mortis  coAisa,  is  treated,  not  as  a  complete  act 
passing  the  property,  but  as  creating  a  trust  by  operation  of  law, 
in  favor  of  the  donee,  whibh  a  court  of  equity  wiU  enforce  in  the 
same  manner  as  it  would  the  right  of  the  donee  to  a  bond.^  A 
delivery  of  the  donor's  promissory  note,  without  other  contract, 
by  which  he  undertakes  to  pay  money,  either  during  his  life  or 
•out  of  his  estate  after  his  decease,  will  not  constitute  a  valid  gift 
mortis  oomsa;  and  a  draft  unaccepted  is  equally  incapable  of  be- 
coming the  subject  of  such  a  gift.^ 

Eequisites  of  gift  enumerated.'] — To  constitute  a  valid  gift4n 
view  of  death,  it  must  appear :  1.  That  the  gift  was  made  with  a 


lute  assigninent,  in  writing,  of  twenty  shares  to  the  plaintiff.  This  he  handed 
to  his  wife,  to  be  kept  by  her  and  delivered  to  the  plaintiff  iipcln  his  death.  At 
the  time  of  executing  the  assignment,  the  donor  was  about  Agfiij  years  of  age, 
in  failing  health,  and  so  continued  until  his  death,  wMch  occurred  ahout  five 
months  thereafter.  It  was  held  that  this  was  a  valid  gift  mortis  causa;  that  the 
«quitaWe  title  to  the  stock  passed  by  the  assignment;  that  the  defendant  was 
trustee  for  the  plaintiff  by  operation  of  law,  to  make  the  gift  effectual,  and  that 
a  judgment  requiring  him  to  produce  the  certificate  and  cause  a  transfer  of  the 
twenty  shares  to  be  made  to  the  plaintiff  was  proper.  In  another  case  (Westerlo 
V.  De  "Witt,  36  N.  T.  340;  rev'g  35  Barb.  216),  the  deceased  being  conscious  that 
her  death  was  near,  requested  B.  to  give  her  a  parcel,  out  of  which  she  took 
money  to  pay  some  debts,  and  returned  the  rest  of  the  parcel,  including  some 
money  and  a  certificate  of  deposit,  to  B.,  saying  that  she  gave  it  to  the  latter  for 
her  own  use.  The  certificate  was  unindorsed.  It  was  held  that  this  was  suffi- 
cient evidence  of  a  gift  of  the  certificate,  under  all  the  circumstances.  Where 
•decedent  purchased  government  bonds  and  kept  them  in  a  box  which,  with  the 
key  thereof,  he  intrusted  to  his  wife,  and  from  time  to  time  collected  the  interest 
and  paid  over  the  same  to  his  daughters,  these  facts  were  held  sufficient  to  sustain 
a  gift  of  the  bonds,  causa  morUs,  to  the  daughters  (Fowler  v.  Lockwood,  8  Bedf. 
465).  And  see  Cornell  v.  Cornell,  13  Hun,  313,  which  was  a  case  of  donation, by  a 
decedent,  in  his  old  age  and  last  illness,  to  his  wife,  without  assignment,  of  rail- 
road stocks  and  bonds,  municipal  bonds,  and  bonds  and  mortgages  of  individ- 
uals. The  gift  was  upheld,  as  one  causa  mortis.  See  Shuttleworth  v.  Winter,  55 
N.  Y.  629;  Stevens  v.  Stevens,  3  Redf.  365;  Conklin  v.  Conklin,  30  Hun,  378. 

>  1  Story  Eq.  Jur.  §  607. 

-  Harris  v.  Clark,  3  N.  Y.  93;  2  Barb.  94;  Coutant  v.  Schuyler,  1  Paige,  316. 
See  Craig  v.  Craig,  3  Barb.  Ch.  76;  Wilson  v.  Baptist  Education  Society,  10 
Barb.  315;  Huntington  v.  Gilmore,  14  Barb.  343;  Fulton  v.  Fulton,  48  Barb. 
581.  It  is  well  settled  that  one  may  remit  a  debt  due  him,  by  way  of  a  gift 
mortis  causa,  by  a  formal  surrender  of  the  securities,  with  a  verbal  declaration  of 
intention  to  that  effect  (Moore  v.  Darton,  7  Eng.  Law  &  Eq.  134.  And  see 
Gray  v.  Barton,  55  N.  Y.  68). 
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view  to  the  donor's  death  from  present  illness  or  from  external 
and  apprehended  peril.  2.  The  donor  must  die  of  that  ailment  or 
peril.     3.  There  must  be  a  delivery  of  the  subject  of  the  gift.^ 

Motive  of  gfift.] — It  is  not  necessary  that  the  donor  should  be 
in  extremis,  but  he  should  die  of  that  ailment.  If  he  recover 
from  the  illness  or  survive  the  peril,  the  gift  thereby  becomes  void. 
Whether  the  testator  was  so  seriously  ill  as  to  be  apprehensive  of 
death,  so  that  he  was  legally  acting  "  in  view  of  death,"  must  de- 
pend upon  the  circumstances  of  each  case.^  The  time  of  the 
death  is  not  material,  except  as  the  fact  bears  upon  the  question  of 
the  testator's  apprehension  of  that  event.  There  is  no  rule  which 
limits  the  time  within  which  the  donor  must  die,  to  make  the  gift 
valid.'  "Where  it  appears  that  the  gift  was  made  during  the  tes- 
tator's illness,  and  only  a  few  days  or  weeks  before  his  death,  the 
law  presumes  that  the  gift  was  made  in  contemplation  of  death.* 

Death  of  donor.] — The  death  of  the  donor  is  essential  to  the 
validity  of  the  gift.  If  the  gift  be  made  during  the  donor's  last 
illness,  the  law  infers  the  condition  that  the  donee  is  to  hold  the 
gift,  only  in  case  the  donor  die  of  that  indisposition.  It  is  not 
essential  that  the  donor  should  expressly  declare  that  the  gift  is  to 
take  effect  only  on  his  death.  Until  death,  the  donor  may  reclaim 
the  gift,  and  his  recovery  makes  the  gift  void. 


'  Grymes  v.  Hone,  49  N.Y.  17;  Brink  v. Gould,  43  How.  Pr.  289.  See  Gray  y. 
Barton,  55  N.Y.  68;  Johnson  v.  Spies,  5  Hun,  468;  Matter  of  Ward,  2  Redf.  351 -, 

''  A  vague  and  general  Impression  that  death  may  occur  from  those  casualties 
which  attend  all  human  affairs,  but  which  are  still  too  remote  and  uncertain  to 
be  regarded  as  objects  of  present  contemplation  and  apprehended  danger,  is  not 
sufficient  to  sustain  a  gift  m»rtis  causa  (Irish  v.  Nutting,  47  Barb.  370).  There- 
fore, the  delivery,  by  one  about  entering  the  army,  of  a  promissory  note  to  his 
brother,  with  directions  to  give  it  to  his  mother,  if  he  should  not  return  alive,  is 
not  a  valid  gift  to  the  mother  (Sheldon  v.  Button,  5  Hun,  110).  A  voluntary 
conveyance,  by  a  parent  to  a  child,  of  land  inherited  from  the  grantor's  ances- 
tor, pursuant  to  a  request  made  by  the  latter  a  few  days  before  the  commence- 
ment of  the  sickness  which  terminated  with  his  death,  cannot  be  sustained  as  a 
gift  caiisa  mortis  from  the  ancestor  to  the  grantee,  for  want  of  delivery,  and  also 
because  such  a  gift  must  clearly  appear  to  have  been  made  in  contemplation  of 
death,  and  to  be  unrevoked  (Champlin  v.  Seeber,  56  How.  Pr.  46). 

'  Grymes  v.  Hone,  49  N.  T.  17. 

*  Merchant  v.  Merchant,  3  Bradf .  433.  And  see  Vandermark  v.  Vandermark, 
55  How.  Pr.  408. 
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Delivery.'] — It  is  also  requisite,  in  order  to  give  efEect  to  the 
gift  (if  by  parol),  that  the  donor  should,  at  the  time  of  the  deliv- 
ery, not  only  part  with  the  possession,  but  also  with  the  dominion,^ 
over  the  subject  of  the  gift.  The  delivery  of  possession  need  not 
be  to  the  donee  personally,  but  may  be  given  to  a  third  party  for 
the  donee's  use.*  Delivery  must  be  made  according  to  the  nature 
of  the  subject  of  the  gift,  and  not  according  to  the  capability  of  the 
donor.'  So  far  as  possible,  there  must  also  be  an  acceptance  of  the 
thing  by  the  donee.  The  mere  fact  that  it  has  passed  into  the 
possession  of  the  donee,  even  by  the  act  of  the  donor  himself,  is 
said  not  to  be  enough.  Thus,  where  the  deceased,  in  his  last  ill- 
ness, expressed  a  desire  to  his  daughter  that  she  should  have  his 
carriage  and  horses,  but  did  not  request  her  to  take  possession  of 
them,  nor  direct  the  stable-keeper  to  deliver  them  to  her,  and  it 
did  not  appear  that  there  had  been  any  actual  transfer  or  change 
of  possession,  though  they  were  afterwards  used  by  her,  it  was 
held  not  such  a  delivery  as  was  necessary  to  complete  the  gift.* 
Where  the  nature  of  the  subject-matter  of  the  gift  will  not  admit 
of  a  corporeal  delivery,  the  delivery  of  the  means  of  obtaining 
possession,  or  making  use  of  the  thing  given,  amounts  to  a  deliv- 
ery of  the  thing  itself.  Thus,  the  delivery  of  the  key  of  a  trunk 
or  bureau,  by  the  donor,  accompanied  by  the  declaration  of  the 
donor  that  he  gave  all  his  property  to  the  donee,  is  a  good  delivery 
of  the  contents,  though  they  were  not  removed.'     The  delivery  of 


'  See  Montgomery  v.  Miller,  3  Eedf.  155. 

"  G-rymes  v.  Hone,  49  N.  Y.  17,  and  cases  cited. 

'  Accordingly,  where  the  owner  of  articles  of  furniture,  situated  in  rooms 
occupied  hy  herself  and  husband,  while  lying  in  bed  and  in  extremis,  called  the 
claimant  to  her,  and,  after  giving  directions  as  to  the  disposition  of  certain  arti- 
cles, said  "  all  the  rest  of  my  things  I  give  to  you  *  *  *  I  want  you  to  take 
all  the  things  and  use  them,"  etc.,  and  died  the  same  day,  the  articles  remaining 
in  use  in  the  rooms,  there  was  held  to  be  no  gift,  for  want  of  sufficient  delivery 
(Turner  v.  Brown,  6  Hun,  331). 

"  Delmotte  v.  Taylor,  1  Redf.  417.  See  Martin  v.  Funk,  75  N.  T.  184;  Fow- 
ler V.  Lockwood,  3  Redf.  465. 

'  Cooper  V.  Burr,  45  Barb.  9;  AUerton  v.  Lang,  10  Bosw.  362.  In  the  latter 
case,  the  deceased  shortly  before  her  death  took  from  her  drawer  a  cloth  pocket 
containing  a  pocket-book,  and  took  out  the  pocket-book,  and,  after  giving  away 
money  which  she  took  from  it,  and  expressing  her  intentions  as  to  a  devise  of 
real  property,  replaced  the  pocket-book  in  the  cloth  pocket,  and  gave  it  to  her 
daughter-in-law,  saying,  "Here,  I  give  you  this,  I  make  you  a  present  of  it.  I 
have  another,  and  want  you  to  wear  them,  they  are  so  very  handy."    It  was 
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a  pass-book,  accompanied  with  a  check  on  a  savings  bank,  expressly 
made  payable  four  days  after  the  depositor's  death,  is  not  sufficient 
to  efEect  a  gift  causa  mortis}    In  regard  to  the  delivery  of  things 


held  that  this  was  a  valid  gift  to  the  latter  of  stock  belonging  to  the  giver,  a  cer- 
tificate for  which,  in  the  giver's  name,  was  then  contained  in  the  pocket-book. 

'  Curry  v.  Powers,  70  N.  Y.  213;  holding  that  the  delivery  of  the  checks  did 
not  transfer  the  funds  deposited,  nor  did  the  delivery  of  the  pass-books,  since 
4,he  depositor  did  not  absolutely  part  with  his  control  over  them;  also,  that  the 
transaction  could  not  be  sustained  in  equity  as  a  declaration  of  trust,  or  as  a 
gift  by  appointment  or  appropriation.  In  Vandermark  v.  Vandermark,  55  How. 
Pr.408,  the  decedent  during  his  lifetime  made  a  deposit  in  a  savings  bank,  to  the 
•credit,  and  in  the  name  of  the  one  claiming  as  donee;  and,  being  in  advanced 
age,  about  two  weeks  before  his  death,  left  with  a  third  person  a  box  containing 
the  bank  book,  saying  that  he_  intended  it  for  the  claimant,  and  that  no  other 
person  must  have  it.  The  court  upheld  the  transaction  as  a  valid  gift  causa  mor- 
tis, though  the  key  to  the  box  was  retained  by  decedent,  and  found  in  his  pocket- 
book  after  his  death.  In  Martin  v.  Funk,  75  N.  Y.  134,  the  owner  of  money 
■deposited  it  in  a  savings  bank,  declaring  at  the  time  that  she  wanted  it  to  be  in 
trust  for  a  distant  relative  named.  The  account  was  so  entered,  and  a  pass-book, 
showing  an  account  in  trust  accordingly,  given  to  the  depositor,  who  allowed 
the  money  to  remain  and  accumulate  in  the  bank,  except  a  year's  interest  which 
she  withdrew,  until  her  death,  prior  to  which  the  donee  was  not  apprised  of  the 
•deposit.  Upon  these  facts,  an  executed  gift  in  trust  was  held  to  have  been  cre- 
ated by  the  depositor,  in  favor  of  her  relative,  the  former  being  herself  trustee, 
and  the  retention  of  the  pass-book  not  being  inconsistent  with  the  completeness 
ot  the  gift,  and  notice  to  the  donee  not  being  necessary.  And  see  Sherman  v. 
Mer.  Mut.  Ins.  Co.  5  Hun,  115.  But  one  cannot,  without  a  written  transfer  or 
•declaration  of  trust,  make  a  valid  gift,  in  prmsenti,  of  an  instrument  securing  the 
payment  of  money,  reserving  to  himself  the  accruing  interest  during  life,  unless 
there  is  am  absolute  delivery  of  the  security  to  the  donee,  vesting  the  entire  legal 
title  and  possession  in  him  (Young  v.  Young,  80  N.  Y.  433).  Accordingly,  where 
the  owner  of  coupon  bonds  inclosed  them  in  two  envelopes,  indorsed  with  mem- 
oranda that  he  owned  and  reserved  the  interest  during  life,  but  that,  after  his 
•death,  the  securities  belonged  absolutely  and  entirely  to  his  two  sons,  respectively, 
with  one  of  whom  he  lived,  and  placed  and  kept  the  envelopes  in  a  safe  used  by 
him  in  common  with  one  of  the  sons  and  a  grandson,  and  also  exhibited  the  en- 
velopes to  the  sons'  wives,  and  spoke  of  the  contents  as  belonging  to  the  boys,  but 
cut  off  the  coupons  as  they  matured,  and  retained  dominion  over  the  bonds,  giv- 
ing one  of  them  to  a  third  person,  before  his  death,  which  occurred  about  a  year 
and  a  half  after  the  deposit,  it  was  held  that,  as  the  memoranda  showed  the  dis- 
position intended  not  to  be  of  a  testamentary  character„the  transaction  could  be 
upheld  only  as  an  executed  gift,  or  a  declaration  of  trust ;  but  that  the  former  the- 
ory was  untenable  for  want  of  delivery,  and  the  latter,  because  an  attempt  was 
not  made  to  create  a  trust  but  only  to  vest  a  remainder  directly  in  the  donees  (Id.). 
See  a  somewhat  similar  case.  Trow  v.  Shannon,  78  N.  Y.  446;  affi'g  8  Daly,  339. 
And  see,  further,  as  to  a  gift  of  a  bank  deposit.  Matter  of  Ward,  3  Redf .  351 ; 
Matter  of  Hermes,  1  Law  Bull.  73. 
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in  action,  it  is  weH  settled  that  all  that  is  necessary  is  a  delivery  of 
the  contract  or  note  upon  which  the  cause  of  action  is  founded.^ 

Hmocation  of  gift.'] — A  gift  mortis  ccmsa  is  revocable  in  cas& 
the  donor  recover,  and  this,  notwithstanding  the  gift  was  in  ex- 
press terms  absolute,  and  the  delivery  was  absolute.  It  may  bfr 
revoked  in  the  donor's  lifetime,  by  his  resumption  of  possession. 
It  is  not  necessary  that  the  donor  should  actually  regain  the  pos- 
session of  the  subject  of  the  gift ;  it  is  sufScient  if  he  reclaims  it 
from  the  donee,  or  from  the  person  to  whom  it  had  been  in- 
trusted, with  intent  to  recall  the  gift.  It  is  not  even  necessary 
that  the  reclamation  should  be  made  with  the  knowledge  of  the 
donee  at  the  time,  and  if  the  donee  subsequently  resume  the  pos- 
session of  the  subject-matter  of  the  gift,  without  the  consent  of 
the  donor,  or  after  his  decease,  and  retain  such  possession,  claim- 
ing it  as  his  property  by  virtue  of  the  gift,  he  may  be  compelled 
to  surrender  it  to  the  personal  representatives  of  the  donor,  or,  if 
he  be  himself  such  representative,  to  account  for  it  as  belonging 
to  the  estate.'  It  has  been  held  that  any  act,  such  as  the  subse- 
quent birth  of  a  child,  which  operates  to  revoke  a  wiU,  should 
have  the  same  effect  in  regard  to  a  gift  mortis  causa?  But  th& 
bequest  of  all  the  testator's  property  to  another  will  not  operate- 
to  revoke  such  a  gift,  since  the  will  only  becomes  operative  at  th& . 
death  of  the  testator  when  the  gift  also  becomes  irrevocable.* 

Evidence  of  gift.'] — ^Where  the  personal  representative  sues  to- 
recover  effects  claimed  by  one  as  a  gift  mortis  causa,  from  the  de- 
cedent, and  the  only  substantial  question  is  the  fact  of  the  gift,, 
the  burden  of  establishing  it  is  upon  the  defendant.^  The  most 
clear,  circumstantial  and  satisfactory  proof  will  be  required  to 
support  such  a  disposition.^  It  is  not  necessary  that  the  donee, 
in  order  to  sustain  the  claim,  should  show  affirmatively,  and  with 
minuteness,  the  circumstances  under  which  the  alleged  gift  was. 
made,  nor  is  he  required  to  prove  affirmatively  that  the  donor  wa& 
of  sound  disposing  mind  and  memory  when  he  made  the  gift,  and 


I  See  BedeU  v.  Carll,  33  N.  Y.  581. 

'  Merchant  v.  Merchant,  3  Bradf .  433. 

3  Bloomer  v.  Bloomer,  3  Bradf.  340.  •  3  Redf.  on  Wills,  381. 

6  Conklin  v.  Conklln,  30  Hun,  378. 

«  Delmotte  v.  Taylor,  1  Redf.  417;  Bedell  v.  Carll,  33  N.  Y.  581. 


ADMINISTRATION  OF  ESTATE,   <fec.  48& 

Sources  of  Authority  to  Sell. 

that  the  delivery  of  the  subject  was  his  free  and  voluntary  act. 
He  establishes  &  prima  facie  case  when  he  shows  that  the  disposi- 
tion has  been  attended  by  all  the  requisites  which  the  common  law 
prescribes,  to  give  it  validity.'' 


ARTICLE   FIFTH. 

DEALING   WTTH    ESTATE. 

Sec.  1. — Sources  of  authority  and  mode  of  exercise. 

3. — Care  and  custody  of  estate,  pending  administration,  and  liabilities  in- 
curred therein. 
3. — Sales  of  property. 

SECTION    FIRST. 

SOURCES   OF   AUTHOEITT   AND   MODE   OF    EXEECISE. 

Sources  of  a/wtlMrity  to  sell.] — Having  considered  the  quality 
and  quantity  of  the  estate  of  an  executor  or  administrator  in  the 
property  of  the  deceased,  it  remains  to  point  out  some  special  rules 
and  statutory  provisions  with  reference  to  sales. 

The  authority  of  an  administrator  to  make  such  sales,  is  de- 
rived solely  from  the  surrogate's  court.  Except  on  the  order  of 
that  Court,  he  has  no  power  over  real'  estate  or  its  proceeds.  Hence, 
a  contract  of  an  administrator  to  convey  the  lands  of  his  intestate, 
on  obtaining  the  authorization  of  the  surrogate's  court,  is  void  and 
vests  no  interest,  though  an  order  of  the  surrogate  authorizing  a 
sale  be  afterwards  obtained ;  ^  and  so  a  bond  given  by  an  adminis- 
trator to  convey  his  intestate's  real  estate,  in  contemplation  of  an 


'  Bedell  v.  Carll,  33  N.  Y.  581.  In  Turner  v.  Brown,  6  Hun,  331,  where  the 
property  claimed  as  a  gift  causa  mortis  from  a  married  woman,  consisted  of  arti- 
cles of  furniture  in  the  possession  of  herself  and  husband,  being  in  rooms  occu- 
pied by  them,  it  was  held  that  the  possession  was  presumptively  that  of  the 
husband;  but  that  such  presumption  might  be  rebutted  by  proof  of  conversa- 
tions between  them,  in  which  the  husband  admitted  that  the  property  belonged 
to  his  wife,  and  that  he  stood  silently  by  when  she  asserted  title  thereto.  As  to 
the  competency  of  evidence  of  declarations  of  the  decedent,  to  support  the  claim 
of  such  gifts,  in  view  of  the  restrictions  of  the  Code  of  Civil  Procedure  (§  839), 
see  Trow  v.  Shannon,  8  Daly,  339;  Montgomery  v.  Miller,  3  Redf.  154. 

'  Bridgewater  v.  Brookfield,  3  Cow.  399. 
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order  of  sale  by  the  surrogate,  is  void.'  An  executor's  aiitliority 
to  sell  the  real  estate  is  derived  from  the  will  when  it  gives  him  a 
power  in  trust  to  sell  and  apply  the  proceeds  for  certain  specific  ob- 
jects, or  where  it  contains  a  general  power  and  direction  to  seU  for 
the  purposes  of  the  administration  of  the  estate  generally.  Where 
an  executor  is  a  donee  of  a  power  in  trust,  he  takes  as  such,  and 
not  as  executor,  and  he  derives  his  -right  to  exercise  the  power  from 
the  will  itself  and  not  from  its  probate.  Hence,  he  may  execute 
the  power,  before  probate  or  the  issuing  of  letters  testamentary.^ 
Eut  probate  and  letters  testamentary  are  necessary  to  give  him  au- 
thority to  sell  under  a  general  direction  in  the  will.'  If  the  will 
gives  the  executors  no  authority  to  sell,  they  cannot  sell  any  por- 
tion of  the  real  estate  for  the  purposes  of  division  or  otherwise.* 
If  they  are  merely  directed  to  sell  real  estate,  "  as  they  shaU  deem 
expedient,  and  for  the  best  interests "  of  certain  legatees  named, 
they  have  a  power  in  trust,  without  an  interest.  Such  a  power  is 
not  well  executed  by  the  conveyance  to  one  of  the  legatees  of  a 
portion  of  the  real  estate  of  "the  testator,  in  payment  of  a  debt  due 
from  the  testator  to  the  legatee,  except  upon  an  order  of  the  sur- 
rogate, on  appHcation  to  sell  to  pay  debts  after  the  personal  estate 
is  exhausted.' 


'  Herrick  v.  Grow,  5  Wend.  579. 

'  Bolton  V.  Jacks,  6  Robt.  166;  Judson  v.  Gibbons,  5  "Wend.  234.  An  exec- 
utor appointed  here,  may,  where  the  power  to  do  so  is  contained  in  the  will, 
convey  land  situate  in  another  State.  In  so  conveying,  he  acts  as  the  devisee  of 
a  power,  not  under  an  authority  conferred  by  the  surrogate  (Newton  v.  Bron- 
son,  13  N.  Y.  587);  but  sales  of  lands  in  another  State  must  be  governed  by  the 
law  of  such  State  (Hawley  v.  James,  5  Paige,  318,  476). 

s  2  R.  8.  71,  §  16.     See  Conover  v.  Hofeman,  1  Bosw.  314. 

■»  Craig  V.  Craig,  3  Barb.  Ch.  76. 

'^  Russell  V.  Bussell,  36  N.  T.  581.  Compare  Kinnier  v.  Rogers,  43  N.  Y. 
531.  In  the  latter  case,  the  testator,  by  his  will,  after  directing  payment  of  his 
debts,  and  making  various  bequests  and  a  devise  of  his  interest  in  certain  desig- 
nated real  estate,  gave  "all  the  rest,  residue,  and  remainder"  of  his  estate, 
"both  real  and  personal,"  to  his  children.  He  then  proceeded  to  name  execu- 
tors, and  authorized  them  "to  sell  all  or  any  part  of  his  real  estate  at  any  time 
in  their  discretion,"  and  to  execute  valid  deeds  of  conveyance  for  the  same  to 
the  purchasers.  It  was  held,  that  this  power  of  sale  did  not  charge  the  real  es- 
tate embraced  in  the  residuary  clause,  with  the  payment  of  the  debts  and  be- 
<iuests,  but  was  a  valid  power  in  trust,  to  convert  it  into  personalty,  for  conven- 
ience of  distribution,  to  avoid  the  expense  and  delay  of  partition  or  other  legal 
proceedings,  thus  beneficial  to  those  interested  in  the  residuary  estate,  and  that 
the  executors  could  convey  good  title. 
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Joint  authority  of  several  executors.^ — Where  a  power  in  trust 
is  vested  in  several  persons,  all  must  unite  in  its  execution,  or  their 
survivors  in  case  of  the  death  of  either ;  ^  and  so,  also,  under  a  gen- 
eral power  to  several,  they  hold  in  joint  tenancy,  and  on  the  death 
of  either,  the  whole  Qptate  vests  in  the  survivor.^  In  case  of  the 
neglect  or  refusal  of  one  of  several  executors  to  take  upon  him 
the  execution  of  the  wiU,  a  sale  may  be  made  by  those  who  do  take 
upon  them  the  execution  of  the  will,  and  is  equally  vaHd  as  if  the 
others  had  joined.^ 

Exercise  of  power. \ — His  power  is  personal  and  cannot  be  del- 
egated. He  cannot  authorize  an  agent  to  contract  for  the  sale  of 
the  trust  property ;  and  a  contract  by  an  agent  is  void,  though  the 
principal  may  render  it  valid  by  ratifying  it,  with  full  knowledge 
of  all  the  facts.  In  ratifying  it,  he  exercises  the  personal  qualities 
essential  to  the  due  execution  of  the  trust.^  A  power  to  sell  must 
be  exercised  in  the  mode  prescribed  by  the  will.  If  the  will  di- 
rects a  sale  of  real  estate  by  public  auction,  to  pay  off  legacies  as 
they  become  due,  and  the  executor  sells  at  private  sale,  and  before 
the  legacies  become  due,  the  sale  is  void.'  And  so,  in  a  convey- 
ance under  a  power  in  a  will,  the  forms  prescribed  by  the  power 


'  1  E.  S.  735,  §  113. 

*  Id.  737,  §  44;  ante,  p.  434.  Where  a  testator  authorized  his  executors  to  sell 
and  convey  his  real  estate,  "  whenever  they  and  my  wife  shall  unanimously 
think  that  such  sale  will  be  advantageous  to  my  estate,"  it  was  held  that  the 
surviving  executors,  after  the  death  of  the  widow,  could  sell  and  convey,  pro- 
vided they  concurred  in  the  conclusion  that  the  sale  was  advantageous  to  testa- 
tor's estate  (House  v.  Eaymond,  5  Supm.  Ct.  [T.  &  C]  348). 

3  3  R.  S.  109,  §  55;  House  v.  Raymond,  8  Hun,  44.  For  the  case  of  the  re- 
moval of  a  trustee,  see  ante,  p.  874.  One  of  several  executors  or  administrators 
who  neglects  to  return,  or  unite  in,  an  inventory,  has  no  power  over  the  personal 
estate  (3  R.  S.  86,  §  33;  Jeroms  v.  Jeroms,  18  Barb.  34).  It  seems  that  an  execu- 
tor who  has  been  removed  by  the.  surrogate  from  his  office  as  executor,  is  not  a 
necessary  party  to  a  conveyance  of  land  sold  under  an  act  of  the  legislature, 
which  authorizes  a  sale  to  be  made  by  the  trustees  who  held  the  property  imder 
the  will,  at  the  time  of  the  act  (Matter  of  Bull,  45  Barb.  834;  s.  c.  31  How.  Pr. 
69).     See  Co.  Civ.  Proc.  §  3688,  and  Throop's  note. 

«  Newton  v.  Bronson,  13  N.  T.  587. 

5  Pendleton  v.  Fay,3  Paige,303.  See  McDermut  v.  Lorillard,  1  Edw.Ch.  373. 
In  a  peculiar  case,  a  power  to  sell  and  dispose  of  real  estate,  was  held  to  sanc- 
tion a  decree  authorizing  the  executors  to  lease  for  a  term  of  twenty-one  years 
<Hedges  v.  Riker,  5  Johns.  Ch.  163). 
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must  be  followed ;  ^  and  where,  under  a  power  of  sale  in  a  will,  the 
executor  is  invested  with  discretion  as  to  the  time  for  the  sale,  in 
the  absence  of  bad  faith,  the  court  will  not  control  such  discre- 
tion.^ 


SECTION    SECOND. 

CABB   AOT)   CUSTODY   OF   THE   ESTATE,  PENDING   ADMINISTEATION,  AND 
LIABILITIES   rNCTTEEED   THEEEIN. 

As  incident  to  the  administration  of  a  decedent's  estate,  an  ex- 
ecutor or  administrator  is  frequently  called  upon  to  resist  or  re- 
spond to  a  liability  of  the  decedent,  which  is  claimed  to  have  sur- 
vived against  his  estate.  Executors,  administrators  and  trustees 
may  also  become  liable,  personally  or  in  their  representative  capac- 
ity, upon  contracts  originally  entered  into  by  themselves ;  and, 
furthermore,  in  the  exercise  of  their  official  functions,  they  may 
incur  a  personal  liability  by  reason  of  acts  of  misfeasance  or  non- 
feasance, constituting  infractions  upon  the  judicial  or  statutory 
rules  to  which  they  are  subject.  Questions  of  procedure,  in  refer- 
ence to  the  enforcement  of  these  various  classes  of  obKgations, 
have  already  been  summarily  treated ; '  and  it  is  proposed,  in  this 
section,  to  take  a  rapid  survey  of  the  facts  and  circumstances  un- 
der which  the  obligations  mentioned  exist  or  arise. 

GontraGts  of  deoeasedP[ — To  the  extent  of  the  assets  which  have 
come  into  their  hands  to  be  administered,*  executors  or  administra- 


'  See  Waldron  v.  McComb,  1  Hill,  111,  115. 

'  Champlin  v.  Champlin,  3  Edw.  Ch.  571;  Selden  v.  Vermilyea,  1  Barb.  58. 

'  See  art.  4,  §  3,  of  this  chapter,  ante,  p.  465. 

"  The  Revised  Statutes  provided  (3  R.  S.  88,  §  31),  that  in  any  suit  against  an 
executor  or  administrator,  the  defendant  might  set  up,  under  a  notice  for  that 
purpose  given  with  his  answer,  the  existence  of  debts  of  a  prior  class  unsatisfied 
or  unpaid  debts  of  the  same  class  as  that  sued  for,  in  which  case  judgment 
might  be  for  a  due  proportion  of  applicable  assets,  or  to  be  levied  of  future  as- 
sets. But  this  relic  of  the  old  practice  which  was  hardly  compatible  with  other 
provisions  of  the  Revised  Statutes  (Allen  v.  Bishop,  35  Wend.  414;  Parker  v. 
Gainer,  17  Id.  558),  has  been  expressly  abrogated  (L.  1880,  c.  245)  and  replaced 
by  a  provision  forbidding  the  pleading  of  a  want  of  assets,  and  depriving  the 
judgment  of  its  character  as  evidence  of  their  existence  (Co.  Civ.  Proc.  §  1834; 
p.  471,  ante). 
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tors  are  liable  on  all  contracts  made  by  the  testator  or  intestate, 
whether  broken  before  or  after  his  death,^  except  contracts  limited 
to,  and  not  broken  during,  the  lifetime  of  the  deceased,  and  except 
covenants  in  law,  not  broken  during  the  lifetime  of  the  deceased. 
Their  liability  is  not  affected  by  the  fact  that  a  concurrent  remedy 
exists  against  the  heir  or  devisee,  e.  g.,  on  a  covenant  which  runs 
with  the  land,  and,  therefore,  descends  to  the  heir ; '  though,  as  we 
Lave  seen,  the  executor  cannot  himself  sue  on  such  a  covenant, 
unless  substantial  damages  were  caused  by  the  breach,  to  the  per- 


'  See  3  E.  S.  113,  §g  1-5.  Thus,  a  balance  due  from  a  deceased  partner  to  a 
surviving  copartner,  on  account  of  the  partnership  transactions  (Babcock  v.  Lil- 
lis,  4  Bradf,  218;  s.  c.  sub.nom.  Sellis'  Case,  4  Abb.  Pr.  273;  Payne  v.  Matthews, 
6  Paige,  19;  but  compare  Kirby  v.  Carpenter,  7  Barb.  373);  the  purchase  money 
of  land  contracted  but  not  paid  for  by  the  decedent,  unless  the  vendors  elect  to 
look  to  the  land  (Johnson  v.  Corbett,  11  Paige,  265);  and  an  order  for  judgment 
as  in  case  of  nonsuit,  against  the  decedent  in  his  lifetime,  entered  in  the  minutes 
of  the  court,  though  the  record  be  not  signed  or  filed  till  after  his  death  (Salter 
V.  Neaville,  1  Bradf.  488),  are  examples  of  this  class  of  liabilities.  So,  if  an  ex- 
ecutor or  administrator  pays  claims  against  the  estate  out  of  his  own  funds,  to 
the  value  of  the  personal  assets  in  hand,'he  may  apply  those  assets  to  reimburse 
himself  (Livingston  V.  Newkirk,  3  Johns.  Ch.  313);  and  if  one  of  several  joint 
■debtors  dies  solvent,  and  the  survivors  are  insolvent,  it  was  held  that  equity 
would  decree  payment  out  of  the  assets  of  the  deceased  (Marshall  v.  De  Groot, 
1  Cai.  Cas.  133).  Where  a  married  woman  authorized  her  husband  to  contract 
for  work  and  materials  for  a  house  she  was  erecting  upon  her  separate  estate, 
and  for  the  repair  of  other  buildings  belonging  to  her  estate  (the  contract  being 
partially  executed  during  her  life,  and  completed  after  her  death),  it  was  held  that 
the  administrator  of  the  estate,  with  the  will  annexed,  was  bound  to  pay  the 
claim  out  of  the  assets  in  his  hands  (Riblet  v.  Wallis,  1  Daly,  360).  Where  one 
rendered  services  to  a  decedent  in  the  expectation  of  receiving  a  legacy  from 
him,  relying  solely  upon  his  generosity,  there  being  no  contract,  either  express 
or  implied,  that  compensation  should  be  made  therefor  by  will,  and  the  party 
for  whom  the  services  were  rendered  died  without  making  such  provision,  it  was 
held  that  no  action  would  lie  in  favor  of  the  person  rendering  the  same  (Shake- 
speare V.  Markham,  10  Hun,  811;  affi'd,  72  N.  Y.  400).  Where,  however,  a  cer- 
tain and  definite  contract  to  leave  property  by  will  is  clearly  established,  and  the 
promisee  has  fully  performed  the  contract  on  his  part,  a  comrt  of  equity  will,  in 
a  case  free  from  all  objection,  either  on  account  of  inadequacy  of  consideration, 
or  of  other  circumstances  rendering  the  claim  inequitable,  compel  a  specific  per- 
formance thereof  (Id.).  Where  the  contract  is  too  indefinite  and  uncertain  to  au- 
thorize a  decree  of  specific  performance,  the  remedy  of  the  party  who  has  ren- 
dered the  services  is  to  bring  an  action  before  some  tribunal  competent  to  pass 
upon  a  disputed  claim,  to  recover  the  actual  value  of  the  services  rendered,  as 
upon  a  quantum  meruit  (Id.). 

»  WiUiams  on  Bx'rs,  6th  ed.  1591;  Dicey  on  Parties,  315. 


494  ADMINISTRATION  OF  ESTATE,   <feo. 

Torts  of  Deceased. 

sonal  estate.  The  rule  extends  to  implied  contracts.  Thus,  the 
liability  of  a  stockholder,  imposed  by  law,^  for  a  debt  of  the  com- 
pany incurred  before  its  capital  stock  is  paid  in,  survives  his  death 
and  may  be  enforced  against  his  estate.^  But  a  cause  of  action 
given  by  statute,**  against  the  trustees  of  a  corporation,  for  a  failure 
to  file  a  report  as  required,  is  penal  in  its  character  and  does  not 
survive  the  trustee's  death.*  The  former  rule,  that  the  estate 
of  a  person  jointly  liable  on  contract  with  others  is  discharged  by 
his  death,^  is  now  abrogated,  and  where  an  action  is  pending,  the 
court  may  cause  the  decedent's  representative  to  be  brought  in,  or, 
where  the  HabiHty  is  also  several,  it  may  direct  a  severance.*  A 
right  of  action  founded  wholly  upon  tort,  wiU  not  survive  the 
death  of  the  wrong-doer.  But  actions  to  recover  damages  for  neg- 
ligence of  an  innkeeper,  common  carrier,  bailee,  surgeon,  attorney, 
etc.,  are  in  reality  founded  upon  a  contract,  express  or  implied,  and 
are  usually  brought  in  the  form  ex  conPraGini.  Such  causes  un- 
doubtedly survive.  So,  a  cause  of  action  for  trespass  de  honis  as- 
portatis.'' 

Torts  of  deceased.'] — As  a  general  rule,  a  cause  of  action  for  a 
tort  dies  with  the  person.  The  statute  provides,  however,  that 
causes  of  action  for  wrongs  to  the  property,  rights  or  interests  of 
any  person,  survive  as  against  the  representatives  of  the  wrong- 
doer,* except  as  stated.'  But  though  an  action  will  not  lie  against 
executors  for  a  fraud  of  the  testator  which  does  not  benefit  the 
assets,  it  will  lie  on  a  contract  fraudulently  performed."  Where  a 
member  of  a  copartnership  procures  credit  for  his  firm  by  means 
of  false  and  fraudulent  representations,  and  subsequently  dies,  a 
judgment,  recovered  against  the  surviving  partner  for  the  debt 


1  L.  1849,  c.  308. 

'  Chase  v.  Lord,  16  Hun,  369.  '  L.  1848,  c.  40,  §  12. 

'  Bank  of  California  v.  Collins,  5  Hun,  309;  Keynold  v.  Mason,  54  How.  Pr. 
213. 

«  Eisley  v.  Brown,  67  N.  Y.  160;  Hauck  v.  Craighead,  Id.  432. 

•  Co.  Civ.  Proc.  §  758.    See  Randall  v.  Sackett,  77  N.  T.  480. 

■■  Heinmuller  v.  Gray,  13  Abb.  Pr.  N.  S.  299. 

«  3  R.  S.  447,  §  1.     See  Bond  v.  Smith,  4  Hun,  48. 

'  See  p.  447,  ante.  As  to  breach  of  promise  to  marry,  see  Wade  v.  Kalb- 
fleisch,  16  Abb.  Pr.  N.  S.  104. 

'»  Troup  V.  Smith,  20  Johns.  33. 
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contracted  by  means  of  sucli  representations,  does  not  merge  the 
right  of  action  against  the  decedent's  executor  or  administrator 
for  the  deceit.*  Suing  the  surviving  partner  on  the  debt,  does 
not  waive  the  right  of  action  against  the  decedent's  representative 
for  the  tort,  as  the  plaintiffs  are  not  bound  to  elect,  but  are  entitled 
to  recover  of  the  former  whatever  they  can  secure  under  the  con- 
tract, and  also  to  obtain,  against  the  latter,  redress  for  whatever 
damage  they  may  have  sustained  from  the  fraud.^ 

Contracts  of  representative. \ — The  rule  is  well  settled  in  this 
State,  that  the  contracts  of  an  executor  or  administrator,  although 
made  in  the  interest  and  for  the  benefit  of  the  estate  they  repre- 
sent, if  made  upon  a  new  and.  independent  consideration,  as  for 
services  rendered,  goods  or  property  sold  and  delivered,  or  other 
consideration  moving  between  the  promisee  and  the  executors 
or  administrators,  as  promisors,  are  the  personal  contracts  of  the 
executors,  and  do  not  bind  the  estate,  notwithstanding  the  services 
rendered,  or  goods  or  property  furnished,  or  other  consideration 
moving  from  the  promiSee,  are  such  that  the  executors  or  ad- 
ministrators could  properly  have  paid  for  the  same  from  the  assets, 
and  been  allowed  for  the  expenditure  in  the  settlement  of  their 
accounts.  The  principle  is  that  an  executor  or  administrator  may 
disburse  and  use  the  funds  of  the  estate  for  purposes  authorized 
by  law,  but  may  not  bind  the  estate  by  an  executory  contract,  and 
thus  create  a  liability  not  founded  upon  a  contract  or  obligation  of 
the  testator.^ 


'  Morgan  v.  Skidmore,  3  Abb.  N.  0.  92.  «  j^ 

3  Austin  V.  Munro,  47  N.  Y.  360,  866;  Ferrin  v.  Myrick,  41  N.  Y.  315;  Rey- 
nolds V.  Eeynolds,  3  Wend.  244;  Demott  v.  Field,  7  Cow.  58;  Myer  v.  Cole,  12 
Johns.  349;  Ross  v.  Harden,  42  N.  Y.  Sup'r  Ct.  427;  again,  44  N.  Y.  Sup'r  Ct.  26. 
It  was  held,  in  the  last  named  case,  that  if  a  valid  contract  was,  in  fact,  made 
with  the  deceased,  an  action  could  be  maintained  against  the  representatives, 
upon  an  averment,  in  one  count  or  statement  of  the  cause  of  action,  that  both 
the  deceased  and  his  representatives  promised  to  pay.  And  see,  now,  Co.  Civ. 
Proc.  §  1815;  p.  471,  ante.  In  Cary  v.  Gregory,  88  N.  Y.  Sup'r  Ct.  127,  where 
the  plaintiff  sought  to  recover,  against  a  decedent's  estate,  the  amount  of  a  note 
given  by  the  defendant,  as  executor,  to  the  plaintiff's  indorser,  it  was  held,  that, 
in  order  to  succeed,  he  was  bound  to  prove  that  his  cause  of  action  arose  upon 
a  contract  made  by  a  testator  in  his  lifetime,  and  this  he  must  do  by  showing : 

1.  The  claim  or  debt  of  plaintiff's  indorser  against  the  estate  of  the  testator; 

2.  That  the  original  claim  or  debt  was  not  extinguished  by  the  acceptance  of  the 


496  ADMINISTRATION  OF  ESTATE,   <feo. 

Statute  of  Frauds. 

The  rule  that  a  trustee  only  becomes  personally  liable  on  con- 
tracts made  by  him  in  relation  to  the  trust  estate,  has,  however, 
certain  exceptions,  e.  g.,  where  a  trustee  is  authorized,  by  the 
terms  of  the  instrument  creating  the  trust,  to  make  an  expendi- 
ture which  is  necessary  for  the  protection  or  reparation  of  the 
trust  estate,  and  has  no  trust  funds  in  his  hands  for  the  pur- 
pose, he  may,  by  express  agreement  with  another,  exempt  him- 
self from  liability,  and  make  the  expenditure  a  charge  upon  the 
estate.''  An  example  of  the  cases  in  which  the  contract  of 
the  executor,  even  in  regard  to  the  incurring  of  a  lawful  expendi- 
ture, does  not  create  a  charge  against  the  estate,  has  been  seen  in 
the  case  of  the  contract  of  the  executor  for  funeral  expenses.^ 
It  is  to  be  noted,  however,  that  though  no  cause  of  action  at  law 
against  the  estate  is  created  by  the  contract  of  the  executor,  yet 
where  the  contract  is  one  which  the  executor  has  power  to  make, 
and  would  be  allowed  to  charge  against  the  estate  payments  made 
by  him  thereon  ;  in  case  of  the  fraud  or  insolvency  of  the  execu- 
tor, an  equitable  cause  of  action  would,  probably  be  thereby  cre- 
ated against  the  estate,  which  could  be  enforced  in  behalf  of  the 
creditor,  and  which  would  enable  him  to  maintain  a  claim  against 
the  estate  directly.^ 

Statute  of  frcmds.] — An  executor  or  administrator  may,  by  a 
special  promise  founded  upon  a  new  and  good  consideration,* 

note  in  question  ;  3.  That  the  plaintiff,  by  assignment,  acquired  title  to  said 
original  claim,  to  the  extent  of  the  note  in  question;  and  that  having  failed 
in  establishing  the  second  point,  or  most  certainly  the  last,  he  could  not 
recover.  The  simple  indorsement  of  the  note  in  question  from  the  original 
creditor  to  the  plaintiff,  vras  held  to  be  wholly  insufficient  to  prove  such  assign- 
ment. 

'  New  V.  Nicoll,  73  N.  T.  127;  Randall  v.  Dusenbury,  39  N.  T.  Sup'r  Ct.  174 
In  Ferrin  v.  Myrick  (41  N.  Y.  323),  Httnt,  C.  J.,  in  delivering  the  opinion  of 
the  court  of  appeals,  said  that  the  following  principles  are  settled  by  the  au- 
thorities: 1.  That  for  all  causes  of  action  arising  upon  a  contract  made  by  the 
testator  in  his  lifetime,  an  action  can  be  sustained  against  the  executor  as  such, 
and  the  judgment  will  be  de  bonis  testatom.  2.  That  in  all  causes  of  action, 
when  the  same  arises  upon  a  contract  made  after  the  death  of  the  testator,  the 
claim  is  against  the  executor,  personally,  not  against  the  estate,  and  the  judg- 
ment must  be  be  bonis  propriis.  3.  That  these  different  causes  of  action  cannot 
be  united  in  the  same  complaint.  2  See  p.  45],  ante. 

8  Per  Hunt,  Ch.  J.,  in  Ferrin  v.  Myrick,  41  N.  Y.  325.  See  post,  art.  6  of 
this  chapter. 

*  Schoonmaker  v.  Roosa,  17  Johns.  301. 


ADMINISTRATION  OF  ESTATE,   <feo.  497 

Continuing  Business. 

make  Mmself  personally  liable  to  pay  a  debt  of  the  deceased,  but 
such  promise  is  not  enforceable  unless  it  is  evidenced  in  the  man- 
ner prescribed  by  the  Statute  of  Frauds,  which  provides  that  "  no 
executor  or  administrator  shall  be  chargeable  upon  any  special 
promise  to  answer  damages,  or  to  pay  the  debts  of  the  testator  or 
intestate,  out  of  his  own  estate,  unless  the  agreement  for  that  pur- 
pose, or  some  memorandum  or  note  thereof,  be  in  writing,  and 
signed  by  such  executor  or  administrator,  or  by  some  other  person 
by  him  thereunto  specially  authorized." '  As  such  promise,  how- 
ever, constitutes  a  right  of  action  against  the  executor  or  adminis- 
trator personally,  and  not  in  his  character  as  such,  it  is  not  enforce- 
able in  the  surrogates'  courts,  and  the  rules  of  law  applicable  to  it 
are  found  in  the  various  works  on  contracts,  and  the  validity  of 
verbal  agreements,  to  which  the  reader  is  referred.^ 

Continuing  business.] — The  executor  or  administrator  has  no 
authority  to  continue  the  business  of  the  decedent,  except  so  far 
as  is  absolutely  essential  to  its  preservation  and  profitable  disposi- 
tion.' If  he  carries  on  the  trade  and  business  of  the  deceased,  he 
is  personally  liable  on  contracts  made  with  respect  to  such  trade.* 
But  an  executor  of  a  deceased  partner  does  not  become  liable  as 
partner  with  the  survivor,  by  a  request  that  goods  be  delivered  to 
meet  the  necessity  of  the  business,  and  by  a  promise  to  pay  there- 
for, or  for  goods  previously  so  furnished,  in  due  course  of  admin- 
istration.' 


'  3  R.  S.  113,  §  1. 

'  See  Tliroop  on  Validity  of  Verbal  Agreements;  Castle  v.  Beardsley,  10 
Hun,  343. 

'  Estate  of  Dinsmore,  3  Law  Bull.  28.  But  the  surrogate  may  allow  him  to 
carry  it  on,  pending  a  contest  of  the  will,  upon  giving  proper  security. 

*  See  Thompson  v.  Brown,  4  Johns.  Oh.  619;  Ames  v.  Downing,  1  Bradf. 
331.  As  to  what  will  be  deemed  necessary  and  reasonable  expenditures  in  the 
administration,  see  ante,  p.  457,  et  aeq. 

'•  Richter  v.  Poppenhausen,  43  N.  Y.  373;  affi'g  57  Barb.  309.  A  surviving 
partner,  though  he  has  a  legal  right  to  the  partnership  efEects,  yet,  in  equity,  is 
considered  a  trustee  to  pay  the  debts  and  dispose  of  the  efEects  for  the  benefit  of 
himself,  and  the  estate  of  his  deceased  partner  (Skidmore  v.  Collier,  8  Hun,  50). 
The  capital  of  the  deceased  partner  is  to  be  treated  as  trust  property;  and  when 
it  has  been  employed  in  carrying  on  the  business  of  the  concern,  so  much  of  the 
subsequent  profits  as  can  be  attributed  to  the  employment  of  such  capital  must 
be  accounted  for  by  those  who  have  used  it  (Id.).     The  personal  representatives 
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Paying  vncumbrances  on  lamd,  etc.] — It  may  be  stated,  as  a  gen- 
eral rule,  that  an  administrator  has  no  power  or  duty  with  respect 
to  the  real  estate  of  the  decedent,^  but  whether  an  executor  has  or 
not  depends  upon  the  terms  of  the  wiU.  Questions  frequently 
arise  between  the  personal  and  real  representatives  as  to  the  obli- 
gation to  discharge  liens  and  incumbrances  upon  the  decedent's 
lands.'  When  a  testator  directs  a  specified  sum  to  be  invested, 
and  the  interest  or  income  thereof  to  be  given  to  a  legatee,  taxes 
are  chargeable  upon  the  particular  fund,  and  not  upon  the  general 
estate,  unless  a  contrary  intention  is  manifested  in  the  will.'    A 


of  a  deceased  member  of  a  firm  may  adjust  and  settle  the  partnership  affairs 
with  the  surviving  partners,  and,  in  the  absence  of  fraud  or  mistake,  the  settle- 
ment is  conclusive  upon  the  parties,  and  upon  all  persons  claiming  through 
them,  including  the  creditors  of  the  deceased  partner  (Sage  v.  Woodin,  66  N. 
Y.  578). 

'  Hillman  v.  Stephens,  16  N.  Y.  278;  Brevoort  v.  McJimsey,  1  Edw.  551.  In 
Estate  of  Dooley,  3  Law  Bull.  18,  an  application  to  the  surrogate  to  compel  a 
special  administrator  to  pay  or  purchase  a  mortgage  which  was  in  process  of 
foreclosure,  as  a  lien  upon  the  decedent's  real  estate,  was  denied;  Surrogate 
Calvin  saying  "  The  functions  of  a  special  administrator  are  only  to  preserve 
and  protect  the  personal  estate,  and  he  has  no  control  over  decedent's  realty,  nor 
can  the  surrogate  enlarge  his  powers.  Besides,  an  administrator  has  no  right  to 
use  personal  assets  to  pay  a  mortgage  upon  decedent's  real  estate,  for  such  real 
estate  constitutes  the  primary  means  or  source  of  payment,  and  the  heir  or  devi- 
see must  satisfy  it "  (citing  Halsey  v.  Reed,  9  Paige,  446 ;  Johnson  v.  Corbett, 
11  Id.  365;  Erwin  v.  Loper,  43  N.  Y.  531,  535). 

'  In  Deraismes  v.  Deraismes,  73  N.  Y.  154,  it  appeared  that  the  decedent's 
will,  after  a  devise  to  his  wife,  of  a  life  estate  in  his  farm  and  other  real  estate  in 
the  town  of  J.,  contained  this  statement:  "  which  devise  I  make  to  my  said  vrife 
for  a  home  for  herself  and  for  my  infant  children,  but  my  intent  is  nevertheless  ■ 
that  the  same  shall  be  at  all  times  during  said  term,  wholly  subject  to  her  will 
and  control."  Other  provision  was  also  made  for  the  benefit  of  his  wife.  The 
testator  made  specific  provision  for  the  payment  of  taxes  on  his  other  real  estate, 
and  disposed  of  all  the  anticipated  revenue  from  his  property.  It  was  held  that 
the  widow,  as  a  life-tenant  of  the  home  farm,  was  liable  for  the  taxes  thereon, 
and  that  the  declaration  that  it  was  devised  as  a  home  for  herself  and  children, 
did  not  change  the  character  of  the  holding,  so  as  to  relieve  her  from  this  bur- 
den. In  Bidwell  v.  Greenshield,  3  Abb.  N.  Gas.  437,  it  appeared  that  the  testa- 
tor, by  his  will,  gave  the  use  of  his  real  estate  to  his  widow  for  a  term  of  years, 
remainder  in  fee  to  his  children,  and  the  widow  continued  to  occupy  after  the 
term  expired,  some  of  the  children  living  with  her,  but  her  dower  was  not 
assigned  or  admeasured ;  it  was  held,  in  an  action  by  some  of  the  children  for  a 
partition,  that  the  taxes  accruing  during  the  term  were  chargeable  upon  the 
dower  interests,  but  the  taxes  levied  after  the  term  expired,  were  to  be  paid  out 
of  the  fund. 

^  Wells  V.  Knight,  5  Hun,  50. 
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legatee,  however,  is  chargeable  only  with  the  taxes  which  the  ex- 
ecutor is  compelled  to  pay  upon  such  specific  fund,  and  where 
such  fund  has  never  been  separated  from  the  general  estate  and 
separately  invested,  the  legatee  is  entitled  to  the  entire  interest 
upon  the  same,  and  cannot  be  compelled  to  contribute  toward  the 
payment  of  the  taxes  assessed  upon  the  general  estate.'  Execu- 
tors, in  an  account  presented  to  the  surrogate,  credited  themselves 
with  the  amount  of  taxes  paid  by  them,  which  should  have  been 
paid  by  a  tenant  for  life.  This  the  surrogate  disallowed,  and  de- 
creed a  distribution  of  the  sum.  Upon  a  subsequent  accounting, 
the  executors  were  again  charged  with  this  sum.  This  was 
held  to  be  erroneous,  for  if  the  former  decree  had  not,  in 
fact,  been  complied  with,  it  could  be  enforced,  and  the  same 
sum  should  not  be  again  charged."  The  payment,  by  the 
executor,  of  taxes  accruing  on  the  real  estate,  subsequent  to 
the  testator's  death,  being  for  the  benefit  of  the  heirs,  the 
court,  after  a  long  lapse  of  time,  will  presume  a  request,  and 
allow  it  as  a  charge  against  the  estate.*  "Where  an  executor 
of  a  will,  under  which  he  is  also  a  trustee,  uses  moneys  in 
his  hands  to  keep  down  the  interest  upon  incumbrances  upon  a 
portion  of  the  trust  property  and  to  repair  the  same,  instead  of 
appljdng  them  in  payment  of  the  debts  of  the  deceased,  a  court 
of  equity  will  charge  such  premises  in  favor  of  the  creditors  of 
the  deceased,  to  the  extent  of  the  amount  so  laid  out  upon  them.^ 
Expenditures  for  repairs  to  real  property,  and  taxes  levied  subse- 
quently to  the  decedent's  death,  and  exclusively  for  the  benefit  of 
the  real  property,  cannot  be  allowed.'  A  payment  of  expenses  of 
real  property,  if  made  on  the  order  of  one  of  the  heirs  who  is 
also  one  of  the  next  of  kin,  may  be  treated  as  a  payment  to  such 
person  as  one  of  the  next  of  kin.*  An  administrator  cannot  be 
allowed  a  payment  of  interest  on  a  mortgage  of  real  property, 


'  Wells  v.  Knight,  5  Hun,  50.  «  Deraismes  v.  Deraismes,  73  N.  Y.  154. 

'  Broome  v.  Van  Hook,  1  Redf .  444.  Where  the  testator  devised  a  farm, 
upon  which  there  was  a  mortgage,  to  his  executors  and  trustees,  and  directed 
them  to  pay  the  rents  to  one  whom  they  allowed  to  occupy  it  instead.  It  was 
held,  that  the  taxes,  charges  and  interest  on  the  mortgage,  should  have  been 
paid  by  the  occupant  and  should  not  be  allowed,  in  the  executor's  accounts,  as 
a  charge  against  the  estate  (Bates  v.  Underbill,  3  Eedf.  365). 

*  Ferris  v.  Van  Vechten,  9  Hun,  13;  reversed  on  another  point,  73  N.  T.  113. 

°  Cornwell  v.  Deck,  3  Redf.  87. 

«  Banks  v.  Taylor,  10  Abb.  Pr.  199. 
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made  by  the  decedent,  without  proof  that  the  premises  did  not 
descend  to  the  heir,  etc.*  Premiums  paid  for  insurance,  effected 
by  an  administrator  on  personal  assets,  may  be  allowed  to  the  ad- 
ministrator.^ But  premiums  on  such  insurance  of  real  property 
cannot  be  allowed,  unless  the  insurance  was  effected  under  the 
belief  that  the  estate  was  insolvent.' 

Hents.] — As  to  rent  due  in  the  lifetime  of  the  deceased,  the 
executor,  etc.,  is  of  course  liable  in  that  capacity.  As  to  rent  due 
after  the  death,  the  lessor  would  seem  to  have  an  option  to  sue  the 
representative  of  the  lessee,  either  personally,  as  assignee,  or  as 
executor  or  administrator.*  It  has  been  held  in  this  State,  that 
executors  of  a  tenant  from  year  to  year,  who  omitted  to  terminate 
the  tenancy,  and  continued  to  occupy  the  premises  from  year  to 
year,  were  liable  in  their  representative  capacity  for  the  rent  accru- 
ing during  such  occupancy  by  them.'  An  executor  is  liable  as 
such,  upon  the  covenants  contained  in  a  lease,  executed  by  his  tes- 
tator, whether  he  enters  into  possession  of  the  demised  premises 
or  not ;  but  if  he  does  enter  into  possession  he  thereby  becomes 
personally  Kable,  upon  such  covenants,  as  an  assignee  of  the  lease.® 
A  foreign  executor  cannot  be  held  liable  in  a  legal  action  in  our 
courts,  for  rent  accruing  under  a  lease  for  a  term  of  years,  held  by 
the  testator  at  the  time  of  his  death.' 

Investments.] — An  executor,  administrator,  or  other  trustee,  is 
held  liable,  in  making  investments,  for  any  want  of  ordinary  pru- 
dence, such  as  a  person  would  exercise  in  the  management  of  his 

'  Cornwell  V.  Deck,  2  Redf .  87. 

2  Cornwell  v.  Deck,  3  Redf.  87.  •'  Id. 

*  Wms.  on  Ex'rs,  6  Am.  ed.  1619. 

=  Pugsley  V.  Aikin,  11  N.  T.  494.  As  to  the  duty  and  liability  of  executors, 
in  respect  to  terms  for  years,  see  Fislxer  v.  Fislier,  1  Bradf.  335.  And  see  post, 
art.  6,  sec.  3,  of  this  chapter. 

'  Howard  v.  Heinerschit,  16  Hun,  177. 

'  Field  V.  Gibson,  30  Hun,  274;  affi'g  56  How.  Pr.  333.  In  that  case,an  action 
was  brought,  to  recover  rent  due  on  a  lease  executed  by  one  Gibson,  against  the 
defendant,  as  executrix  of  the  last  will  and  testament  of  the  said  Gibson.  The 
defendant  was  appointed  such  executrix  by  the  surrogate  of  Monmouth  county, 
in  the  State  of  New  Jersey,  and,  as  such  executrix,  had  taken  possession  of  the 
premises  so  leased  to  the  said  Gibson.  It  was  held,  that  the  courts  of  this  State 
had  no  jurisdiction  of  an  action  at  law  against  a  foreign  executrix,  and  that  the 
action  could  not  be  maintained. 
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own  property,  and  in  some  respects,  as,  e.  g.,  in  respect  to  sales  on 
credit,  he  is  even  governed  by  a  stricter  rule.  If  the  will  directs  the 
manner  of  investment,  the  executor  is  bound  to  make  good  any  loss 
resulting  from  an  unauthorized  or  unnecessary  disobedience  of  such 
directions.  In  the  absence  of  specific  directions,  a  trustee  who  acts 
in  good  faith  and  in  the  exercise  of  a  reasonable  discretion,  and  in 
the  same  manner  as  a  prudent  man  would  ordinarily  do  in  regard 
to  his  own  property,  wiU  not  be  held  responsible  for  losses  accru- 
ing in  the  management  of  the  trust  property.^  This  rule  necessa- 
rily excludes  all  speculation,  all  investments  for  an  uncertain  and 
doubtful  rise  in  the  market,  and,  of  course,  everything  that  does 
not  take  into  view  the  nature  and  object  of  the  trust,  and  the  con- 
sequences of  a  mistake  in  the  selection  of  the  investment  to  be 
made.  Although  the  English  rule,  that  trust  funds  must  be 
invested  in  the  public  debt,  is  not  a  part  of  the  common  law,  and 
has  no  application  to  this  country,  it  is  said  to  be  a  settled  prin- 
ciple of  law  in  this  State,  that  trust  funds  should  be  invested  in 
government  or  real  estate  securities,  and  that  any  other  investment 
would  be  a  breach  of  duty,  and  the  trustee  would  be  responsi- 
ble.' Where  trust  liioney  has  been  mingled  with  moneys  of  the 
trustee,  so  as  to  be  indistinguishable,  and  the  trustee  has  made 


'  See  Hart  v.  Ten  Eyck,  2  Johns.  Oh.  76;  Thompson  v.  Brown,  4  Id.  619; 
Lansing  v.  Lansing,  1  Abb.  Pr.  N.  S.  280;  s.  c.  45  Barb.  182;  King  v.  Talbot, 
40  N.  Y.  76.  In  Ormiston  v.  Olcott,  32  Hun,  370,  it  was  held,  that  a  trxistee 
could  not  invest  the  trust  funds  in  bonds  and  mortgages  on  real  property  situated 
out  of  this  State,  unless  expressly  authorized  to  do  so  by  the  court,  or  by  the 
instrument  creating  the  trust.  But  this  decision  has  been  reversed  by  the  court 
of  appeals  (March  1,  1881);  and  there  cannot  be  said  to  be  an  absolute  rule  for- 
bidding such  investments,  although  the  making  of  an  investment  of  that  char- 
slfcter  may  undoubtedly  be  taken  into  account,  in  determining  whether  the  trustee 
exercised  a  sound  discretion. 

'  King  V.  Talbot,  40  N.  Y.  76.  This  principle  was  adopted  by  a  much  divided 
court,  four  .fudges  being  in  favor  of  it  and  three  contra.  All  the  judges  con- 
curred in  the  conclusion  that  an  investment  in  the  stocks  of  certain  railway 
companies  was  improvident.  Under  a  will  which  directs  the  executors  to  con- 
vert into  money  the  personalty  not  securely  invested,  and  invest  and  keep  it  in- 
vested on  bond  and  mortgage,  or  public  stocks,  they  have  not  authority  to  loan 
on  mere  personal  security,  and  at  less  than  lawful  rate  of  interest  (Bohde  v. 
Bruner,  2  Redf .  333).  Though  an  administrator  is  not  bound  to  make  tem- 
porary investments  for  the  benefit  of  the  estate,  he  may  be  required  by  the 
surrogate  to  deposit  the  funds  with  a  trust  company,  so  as  to  be  earning  interest 
while  the  estate  is  in  process  of  settlement  (Lockhart  v.  Public  Adm.  4  Bradf.  31). 


502  ADMINISTRATION  OF  ESTATE,  <feo. 

Dealing  for  his  own  Benefit. 

investments  generally  witli  the  moneys  in  Ms  possession,  the  cestfui 
que  trust  cannot  claim  a  specific  lien  upon  the  property  or  funds 
constituting  the  investments.*  The  possession  by  the  testator,  at 
the  time  of  his  death,  of  shares  of  the  capital  stock  of  a  corpora- 
tion, does  not  authorize  the  executors,  upon  an  increase  of  the 
capital  stock  of  the  corporation,  to  subscribe  for  additional  shares 
of  such  stock  under  a  special  privilege  given  to  the  stockholders 
of  the  corporation.'*  They  are  bound,  within  a  reasonable  time 
after  the  death  of  the  testator,  to  realize  assets  in  the  nature  of 
personal  securities  and  stocks ;  and  if  without  justification  they 
retain  such  assets,  and,  in  good  faith,  make  a  further  investment, 
which  is  intended  to  and  does  protect  such  assets,  they  cannot, 
upon  their  accounting,  be  allowed  the  amount  of  this  latter  invest- 
ment, since  they  are  not  justified  in  using  the  money  of  the  estate 
in  protecting  stock  which  should  not  have  been  in  their  posses- 
sion.' 

Dealing  for  Ms  own  henejit^ — It  is  a  fundamental  doctrine 
in  equity  that  an  executor,  administrator  or  other  trustee  cannot 
deal  or  traffic  with  the  estate  for  his  own  emolument.  He  cannot 
be  permitted  to  raise  in  himself  an  interest  opposite  to  that  of  the 
party  for  whom  he  acts.  It  would  be  beyond  the  scope  of  our 
limits  to  discuss  fully  this  principle  of  the  law  of  trusts.  But  it 
should  be  observed  here  that  the  statute  fully  recognizes  this  prin- 
ciple ;  and  while  it  declares  that  the  surrogate  may  make  allow- 
ance to  any  executor  or  administrator  for  the  property  of  the  de- 


'  Ferris  v.  Van  Vechten,  73  N.  Y.  113.  Where  the  executors  and  trustees 
under  a  will  were  authorized  to  sell  real  estate,  and  directed  to  invest  the  pro- 
ceeds upon  bond  and  mortgage,  or  other  good  security,  and  pay  the  income  to 
certain  minor  children,  but  bought  with  such  proceeds  real  estate,  which  they 
subsequently  re-sold  at  a  profit,  and  continued  buying  and  selling  real  estate, 
the  income  from  which  the  eestuis  que  trust  received,  until  finally  the  trustees 
lost  a  large  part  of  the  fund,  it  was  hfeld  that  the  purchase  of  real  estate  was 
unauthorized,  but  that  the  eestuis  que  trust,  on  becoming  of  age,  could  not  ratify 
the  first  transactions  which  resulted  in  a  profit,  and  call  upon  the  trustees  to 
account  for  the  fund  as  so  increased,  from  the  date  of  the  increase,  disavowing 
the  subsequent  transactions;  and  that  the  trustees  were  only  liable  to  account 
for  the  fund  they  had  in  their  hands  before  the  purchase  of  any  real  estate,  with 
interest  from  the  time  when  the  eestuis  que  trust  ceased  to  reap  the  benefit  from 
the  real  estate  bought  (Baker  v.  Disbrow,  3  Eedf.  848;  affl'd,  18  Hun,  39). 

■  Lacy  V.  Davis,  4  Redf .  402.  a  Id. 
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ceased  perished  or  lost  without  the  fault  of  such  executor  or  ad- 
ministrator,^ it  also  provides  that  no  profit  shall  be  made  by  exec- 
utors or  administrators  by  the  increase,  nor  shall  they  sustain  any 
loss  by  the  decrease,  without  their  fault,  of  any  part  of  the  estate ; 
but  they  shall  account  for  such  increase,  and  shall  be  allowed  for 
such  decrease,  on  the  settlement  of  their  accounts.^ 

Purchasing  property. '\ — There  is  no  rule  of  law  which  abso- 
lutely prevents  a  trustee  from  purchasing  from  a  cestui  que  tfrust 
his  interest  in  the  trust  estate.  But  the  courts  will  examine  all 
such  transactions  with  care,  in  order  to  see  that  no  uiidue  advan- 
tage has  been  taken  of  the  cestui  que  trust?  It  is  a  fundamental 
principle  that  a  trustee  assumes  the  burden  of  showing  not  only 
that  his  dealings,  with  respect  to  the  trust  property  or  with  the  ces- 
twis  que  trust,  were  fair,  but  that  they  were  had  after  the  fullest 
disclosure  of  all  he  knew  in  regard  to  the  subject-matter,  thus  put- 
ting the  latter  upon  an  equal  footing  with  himself.  If  he  be- 
comes the  purchaser  of  the  trust  property,  either  directly  or 
through  a  third  person,  the  purchase  is,  by  construction  of  law, 
fraudulent,  and  no  showing  of  good  faith  or  of  the  payment  of  a 
full  consideration,  can  sustain  it  against  the  objection  of  the  ces- 
tuis  que  trust,  so  long  as  the  property  remains_in  his  hands  or  in 
the  hands  of  any  one  who  takes  it  with  knowledge  or  notice  of  the 
facts.^    The  cestui  que  trust  may  affirm  the  sale,  and  long  ac- 


■  Co.  Civ.  Proc.  §  3741. 

*  3  R.  S.  93,  §  57.  Hence  an  executor  who  compounds  debts,  or  buys  in  for 
less  than  is  due,  cannot  take  the  benefit  of  it  himself  (Van  Home  v.  Fonda,  5 
Johns.  Ch.  388).  The  old  and  strict  rule  of  law  was,  that  the  executor  or  ad- 
ministrator could  not  release  a  debt  without  being  responsible  for  it,  and  by 
compounding  a  debt,  he  took  it  to  himself,  and  was  bound  to  account  for  the 
full  amount  (De  Diemar  v.  Van  Wagenen,  7  Johns.  404). 

'  Graves  v.  Waterman,  4  Hun,  687.  He  cannot  deal  with  or  become  the  pur- 
chaser of  it  for  his  own  advantage,  and  to  the  prejudice  of  those  whom  he  repre- 
sents (Lytle  V.  Beveridge,  58  N.  Y.  593).  Where  suiBcient  personal  property 
came  to  an  executor's  hands  to  pay  the  testator's  debts,  and  among  them  a  judg- 
ment against  him,  and  he  allowed  the  lands  so  devised  to  be  sold  on  an  execu- 
tion issued  upon  the  judgment,  bid  in  the  same  and  took  a  sheriff 's  deed,  it 
was  held  that  this  was  a  breach  of  duty,  and  a  violation  of  the  fiduciary  rela- 
tions existing  between  him  and  the  devisees,  and  that  he  took  no  title  under  the 
deed,  but  held  the  title  thereunder  for  the  benefit  of,  and  in  tnist  for,  the  devisees 
entitled  (Id.). 

*  Terwilliger  v.  Brown,  44  N.  T.  237 
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quiescence  may  amount  to  an  affirmance ; '  or  he  may  repudiate  it, 
and  call  upon  the  trustee  to  restore  the  property,  or,  if  that  has  be- 
come impossible,  to  account  for  whatever  benefit  he  has  received 
from  the  purchase.  It  seems  that  trust  funds,  which  have  been  mis- 
appropriated by  the  trustee,  may  be  followed  into  lands,  to  the  pur- 
chase of  which  they  have  been  applied,  and  the  cestui  que  trust 
may  elect  either  to  hold  the  unfaithful  trustee  personally  respon- 
sible— to  claim  the  lands,  the  fruits  of  the  misappropriation,  or 
to  cause  the  lands  to  be  sold  for  his  indemnity,  and  hold  the  trustee 
for  any  deficiency.*  The  rule  applies  to  a  case  where  one  of  sev- 
eral trustees,  who  is  also  one  of  the  beneficiaries  of  the  trust,  with 
his  co-trustees,  sells  and  conveys  trust  estate  to  himself,  or  to 
another  for  his  benefit ;  and  such  sale  can  be  repudiated  by  the 
other  cestuis  que  trust?  It  also  appKes  where  the  projArty  bought 
by  the  trustee,  though  not  itself  trust  property,  is  yet  such  that  by 
means  of  it,  the  trust  was  to  be  worked  out.*  The  rule  also 
extends  to  the  case  of  a  purchase  by  a  trustee,  for  his  own  benefit, 
of  property  which,  although  not  the  subject  of  the  trust,  is  con- 
nected with  it  in  such  a  way  that  a  sale  of  the  property  for  less 
than  its  value  will  diminish  the  trust  fiind ;  and  a  purchase  by  him 
for  less  than  the  value  of  the  property  inures  to  the  benefit  of  the 
cestui  que  trust? 


'  Marsh  v.  Whitmore,  31  Wall.  178. 

'  Ferris  \.  Van  Vechten,  73  N.  Y.  113.  To  follow  the  money  into  lands, 
however,  and  to  impress  them  with  the  trust,  at  least  as  against  innocent  third 
persons,  the  money  must  be  distinctly  traced  and  clearly  proved  to  have  been 
invested  in  the  lands.  It  does  not  suffice  to  show  possession  of  the  trust  funds 
by  the  trustee,  and  the  purchase  by  him  of,  and  payment  for,  lands.  No  pre- 
sumption arises,  from  the  payment  alone,  that  it  was  made  with  the  trust 
funds  (Id.).     See  ante,  pp.  499,  503. 

»  Tiffany  v.  Clark,  58  N.  T.  633. 

"  Woodruff  V.  Boyden,  3  Abb.  N.  Cas.  39.  In  that  case,  a  creditor  of  K. 
executed  to  W.,  another  creditor,  a  declaration  of  trust,  whereby  B.  agreed  to 
hold  a  certain  judgment  in  his  own  favor  against  R.,  for  the  joint  benefit  of 
himself  and  W.,  in  the  proportion  of  their  respective  claims.  On  a  sale  of  the 
judgment  debtor's  property  under  execution,  issued  by  B.  on  his  judgment,  and 
purchase  by  B.  of  such  property,  it  was  held  that  he  could  not  be  allowed  to 
claim  he  had  bought  it  for  his  own  benefit;  but  must  be  deemed  to  have  bought 
it  for  the  joint  benefit  of  himself  and  W.  under  the  terms  of  the  trust  agreement, 
and  must  account  to  W.  for  its  real  value. 

'  Fulton  V.  Whitney.  66  N.  Y.  548.  No  actual  fraud  on  the  part  of  a  trustee 
so  purchasing  need  be  shown,  to  give  to  the  cestui  que  trust  the  benefit  of  the 
purchase  (Id.). 
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An  executor  or  administrator  has  a  right,  and  it  may  be  his 
duty,  in  the  foreclosure  of  a  mortgage  belonging  to  the  estate,  to 
bid  in  the  premises  described,  on  the  sale,  and  take  a  deed  there- 
for in  his  own  name,  individually.  The  premises  thus  purchased 
are  to  be  regarded  as  personal  property  of  the  estate,  and  it  is  the 
duty  of  the  representative  to  convert  them  into  money,  to  be  ac- 
counted for  by  him  as  part  of  such  estate.  He  is  therefore  author- 
ized to  enter  into  a  contract  for  the  sale  thereof,  and  the  vendee 
can  be  compelled  to  perform  the  same.'' 

Borrmoing  Tmrney.'] — To  justify  the  representative  in  borrow- 
ing money,  at  the  expense  of  the  estate,  it  must  clearly  appear 
either  that  he  had  authority  to  do  so  under  the  will,  or  that  the 
necessities  of  the  estate  required  it.  He  should  be  able  to  show, 
on  his  accounting,  that  the  expenditure,  like  any  other  adminis- 
trative expense,  was  for  the  advantage  of  the  estate,  and  to  the 
benefit  of  the  parties.^  In  regard  to  the  rights  of  the  lender,  if  he 
receives,  as  security  for  the  loan,  assets  of  the  estate,  with  knowl- 
edge or  reason  to  suspect  that  the  money  was  not  borrowed  for  the 
benefit  of  the  estate,  but  for  the  private  use  of  the  representative, 
he  cannot  hold  the  security  as  against  the  parties  in  interest.^ 

Depositing  moneys.] — In  respect  to  moneys  temporarily  in 
hand,  it  is  the  duty  of  the  executor  or  administrator  to  deposit 
them  with  some  solvent  bank  or  banking  institution  for  safe  keep- 
ing, in  order  that  they  may  be  paid  over  promptly  to  the  person 
entitled  by  law  to  receive  them.  If,  in  the  exercise  of  ordinary  care, 
an  executor,  administrator  or  other  trustee  deposits  funds  with  a 
banker  of  good  credit,  who  becomes  bankrupt,  or  if  he  is  robbed 
of  the  property  without  gross  carelessness  on  his  part,  he  is  not 
responsible.*    In    case,  however,   he   should    deposit    the    trust 


'  Valentine  v.  Belden,  20  Hun,  537.  '  Adair  v.  Brimmer,  74  N.  T.  540. 

«  Le  Baron  v.  Long  Island  Bank,  53  How.  Pr.  386. 

*  Sheerin  v.  Public  Administrator,  3  Redf  431.  On  the  question  whether 
the  administrator  was  negligent  in  leaving  testator's  deposit  in  a  savings  bank 
after  the  bank  had  suffered  from  "a  run,"  until  it  finally  became  insolvent,  tes- 
timony of  witnesses,  as  to  distrust  expressed  by  depositors  and  others,  is  not  suf- 
ficient to  establish  such  general  reputation  for  unsoundness,  as  raise  a  pre- 
sumption of  knowledge  of  its  unsound  condition  on  the  part  of  the  administra- 
tor, where  all  the  witnesses  who  knew  of  its  reputation  and  course  of  business 
testify  that  they  had  confidence  in  it  up  to  the  time  of  its  failure  (Id. ). 
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moneys,  together  with  his  individual  funds,  to  a  common  account, 
without  separating  them,  he  will  be  deemed  to  have  treated  the 
whole  as  his  own,  and  wiU  be  liable  for  any  loss.*  So,  if  the 
deposit  be  made  under  an  agreement  that  it  shall  remain  for  a 
time,  thus  rendering  the  transaction  a  loan  and  not  a  deposit,  or  if 
a  deposit  originally  made  with  prudence  is  continued  for  such  an 
unreasonable  length  of  time  as  to  involve  a  breach  of  duty,  the 
executor  or  administrator  may  be  held  responsible  for  loss  arising 
from  the  insolvency  of  the  bank.^  If  a  delay  occurs  by  reason  of 
the  pendency  of  a  suit  against  him  for  an  account  and  distribution, 
the  executor  or  administrator  should  ask  leave  to  pay  the  balance 
into  court,  or  to  invest  it  under  direction  of  the  court.  If  he  in- 
vests it,  without  authority,  on  inadequate  security,  he  will  be 
charged  with  it.^ 

Joint  and  several  UaMUt)/.] — ^Where  there  are  several  exec- 
utors, each  has  a  several  right  to  receive  the  assets,  and  to  dis- 
cbarge debts  due  the  estate,  and  he  is  responsible  only  for  such  of 


'  Case  V.  Abeel,  1  Paige,  393;  Kellett  v.  Rathbun,  4  Id.  102. 

'  Baskin  v.  Baskin,  4  Lans.  90. 

^  Hosack  V.  Eogers,  9  Paige,  461.  An  administratrix  kept  a  large  amount 
of  money  (the  collections  from  the  sales  of  goods  in  a  store,  and  of  notes  and 
accounts  of  the  intestate),  in  a  trunk  in  a  bedroom  occupied  by  her  crippled  son, 
being  one  of  the  rooms  occupied  by  her  family  adjoining  the  store.  Part  of 
such  collections  had  been  kept  there  over  a  year.  The  nearest  bank  was  twelve 
miles  from  where  she  lived.  The  money  having  been  stolen,  it  was  held  that, 
had  it  been  only  a  portion  of  the  estate  lately  collected,  and  had  the  rest  been 
deposited  in  bank,  she  might  have  been  justified  in  keeping  the  same  where  she 
did,  until  a  proper  opportunity  to  deposit  it  in  the  bank  occurred;  but  as  the 
whole,  or  nearly  all,  of  the  fund  had  been  allowed  to  remain  in  such  an  in- 
secure place  for  nearly  a  year,  when  it  was  stolen,  it  was  such  a  violation  of  the 
ordinary  laws  of  prudence  as  constituted  negligence  for  which  she  was  liable 
(Com well  V.  Deck,  8  Hun,  133).  Where  an  administrator  deposited  moneys  as 
realized,  on  call,  in  a  trust  company,  which  allowed  only  four  per  cent,  interest, 
it  was  held  that  he  should  be  charged  vnth  interest  at  that  rate  only,  notwith- 
standing an  agreement  had  been  entered  into  among  those  interested  in  the 
estate,  including  himself  in  capacity  of  guardian  of  infant  next  of  kin,  for  an 
immediate  distribution,  which  was  not  effected;  since  the  surrogate's  court 
could  not  take  cognizance  of  nor  enforce  such  an  agreement  (Hasken  v.  Teller, 
3  Redf.  316).  A  bank  which  has  fraudulently  permitted  funds  on  deposit, 
belonging  to  a  trust  estate,  to  be  transferred  to  the  individual  account  of  the 
trustee,  is  properly  chargeable  vrith  interest  from  time  of  transfer  (Holden  v. 
N.  T.  &  E.  Bank,  72  N.  Y.  287). 
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them  as  he  receives.  If  he  turn  over  assets  which  he  has  received, 
to  his  co-executor,  he  becomes  responsible  for  the  due  application 
and  administration  of  those  assets  by  his  co-executor,  or  if  he  knows 
that  the  latter  is  not  applying  the  assets  in  his  hands  according  to 
the  directions  of  the  wiU,  or  in  a  due  course  of  administration, 
and  stands  by  and  acquiesces  in  it,  or  suffers  the  assets  to  be 
wasted,  without  any  effort  to  require  or  compel  a  due  execution  of 
the  trusts,  and  a  due  application  of  the  assets  in  the  course  of  the 
administration,  he  will  be  held  liable  for  any  waste  or  misapplica- 
tion of  such  assets.'^  But  where  securities  of  the  estate  were  in- 
trusted to  one  of  the  executors  for  sale,  on  his  promise  to  pay  the 
proceeds  into  the  general  fund,  which  promise  he  failed  to  per- 
form, it  was  held,  that  permitting  him  so  to  act  was  not  such  neg- 
ligence on  the  part  of  the  other  executors  as  would  render  them 
liable  for  such  default.^    And    an  executor,  not  a  trustee  under 


'  Clark  V.  Clark,  8  Paige,  152;  Meslck  v.  Mesick,  7  Barb.  120;  Douglass  v. 
Satterlee,  11  Johns.  16;  Whitney  v.  Phoenix,  4  Redf.  180.  See  Johnson  v.  Cor- 
bett,  11  Paige,  365.  Where  one  of  the  executors  becomes  the  acting  executor 
by  the  consent  of  the  others,  the  circumstance  of  the  individual  custody  of  as- 
sets by  the  former  is  not  a  breach  of  trust  in  the  others,  and  they  are  not  rendered 
liable  for  his  act  in  collecting  and  converting  to  his  own  use  a  fund  without  their 
knowledge  (Banks  v.  Wilkes,  3  Sandf .  Ch.  99).  For  an  executor  or  administra- 
tor is  not  responsible  for  the  devastamt  of  his  co-executor,  except  so  far  as  he 
knew  and  assented  to  the  waste.  Merely  permitting  the  other  to  receive  the  as- 
sets does  not  render  him  answerable  therefor  (Sutherland  v.  Brush,  7  Johns.  Ch. 
17;  Monell  v.  Monell,  5  Id.  283).  And  see  Manahan  v.  Gibbons,  19  Johns.  427. 
But  one  of  several  co-executors  or  co-administrators  cannot  avoid  liability  for  a 
loss  of  the  fund,  through  the  misconduct  of  an  agent,  on  the  ground  that  the 
others  were  mainly  active  in  the  administration  of  the  estate,  and  mainly  in- 
strumental in  passing  the  fund  into  the  hands  of  such  agent,  if  he  tacitly  as- 
sented thereto  when  he  had  opportunity  and  reasonable  cause  to  object.  The 
fact  that  the  parties  interested  in  the  estate  knew  of  the  employment  of  such 
agent  to  make  investments,  does  not  preclude  them  from  holding  the  executor 
responsible,  especially  where  there  is  no  ground  for  holding  them  estopped 
(Brown's  Accounting,  16  Abb.  Pr.  N.  S.  457). 

'  Adair  v.  Brimmer,  74  N.  Y.  541.  If  excessive  'payments  have  been 
made  by  one  of  several  executors,  without  the  authority  or  consent  of  the 
others,  out  of  moneys  which  have  come  to  his  hands  severally,  and  which  have 
never  come  under  the  control  of  the  other  executors,  that  one  will  be  held  solely 
responsible  for  so  much  of  the  fund  as  has  thus  come  to  his  hands,  and  be  cred- 
ited only  with  such  amounts  as  have  been  legally  paid,  or  which,  if  himself  a 
legatee,  he  was  legally  entitled  to  retain.  But  if  excessive  payments  are  made, 
or  moneys  drawn,  by  one  executor,  with  the  consent  or  acquiescence  of  the 
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the  will,  who  pays  the  proceeds  of  a  sale  of  property  belonging  to 
the  estate  to  his  co-executor,  who  is  a  trustee,  for  investment  ac- 
cording to  the  terms  of  the  trust,  is  not  liable  to  the  estate  for  a 
subsequent  misappropriation  of  the  f  unds.^  All  the  executors  who 
are  privy  to  the  misapplication  of  the  funds  of  the  estate,  under  the 
name  of  commissions,  without  remonstrating  against  it,  are  liable 
for  the  sums  so  appropriated,  with  interest  at  the  then  statutory 
rate ;  but  it  seems  that  where  a  surviving  executor  is  held  liable 
for  the  misappropriation  of  funds  to  which  his  deceased  co-exec- 
utor was  a  privy,  he  will  be  entitled,  upon  the  failure  of  the  lat- 
ter's  representatives  to  pay  their  share  of  the  liability,  to  reim- 
burse himself  out  of  the  commissions  due  the  estate  of  such  de- 
ceased co-executor.'  Where  executors^  who  are  ordered  by  the 
surrogate  to  have  certain  securities  of  the  estate  registered  in  their 
joint  name,  repeatedly  request  their  co-executor  to  have  them  so 
registered,  but  on  his  failure  to  do  so,  neglect  to  enforce,  by  legal 
proceedings,  observance  of  the  order,  or  to  bring  the  matter  to 
the  notice  of  the  surrogate,  such  executors  will  be  liable  for  such  co- 
executor's  misappropriation  of  the  securities.^  If  one  of  two  or 
more  representatives,  who  join  in  rendering  an  account,  which  in- 
cludes an  unauthorized  investment,  claims  to  be  exempt  from  lia- 
bility on  any  of  the  investments,  the  burden  is  on  him  to  prove 


others,  out  of  a  fund  which  has  been  collected,  and  has  come  into  the  possession 
of  such  other  executors,  or  the  joint  possession  and  control  of  all,  they  all  be- 
come liable,  not  only  to  make  good  to  the  other  distributees,  on  the  final  distri- 
^  bution,  any  excess  of  advances  so  made,  but  at  all  intermediate  stages  to  make 
good  all  payments  which  become  due  or  payable,  under  the  provisions  of  the 
will,  to  such  distributees  (Id.). 

'  Paulding  v.  Marvin,  3  Eedf .  365,  n. 

■'  Whitney  v.  Phoenix,  4  Redf.  180.    See  Rorke  v.  McConville,  Id.  291. 

8  Matter  of  MacDonald,  4  Eedf.  321.  In  that  case,  executors  were  ordered 
by  the  surrogate  to  sell  certain  railroad  bonds,  and  to  have  certain  United  States 
bonds  registered  in  their  joint  names.  The  railroad  bonds  were  not  sold.  No 
steps  were  taken  to  comply  with  the  order  as  to  the  United  States  bonds,  except 
that  the  surviving  executors  repeatedly  requested  their  deceased  co-executor  to 
have  them  so  registered.  The  deceased  executor  failed  to  do  so,  but  loaned 
them  to  an  association  to  enable  it  to  borrow  money  on  them.  The  bonds  were 
never  returned,  and  a  judgment  for  their  value  was  obtained  against  the  associ- 
ation, which  judgment  remained  unpaid.  It  was  held,  that  the  siuriving  exec- 
utors should  be  charged  with  any  loss  that  might  accrue  to  the  estate,  on  the  in- 
vestment in  the  railroad  bonds,  and  should  be  charged  with  the  value  of  the 
United  States  bonds. 
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the  facts  on  which  he  founds  a  claim  of  immunity.  The  mere 
fact  that  the  other  executors  had  charge  of  the  books  of  the  estate, 
drew  checks  in  their  joint  names,  and  made  the  illegal  investment 
out  of  money  received  by  them,  does  not  prove  that  such  invest- 
ment was  made  without  his  consent.^  Where  one  of  several 
executors  had  ceased  to  take  any  part  in  the  settlement  of  the  es- 
tate, except  to  give  his  opinion  and  advice  when  asked  by  his  co- 
executor,  and  had  no  property  of  the  estate  in  his  possession,  or 
under  his  control,  it  was  held  that  the  personal  property  of  the 
estate  could  not,  for  the  purposes  of  taxation,  be  assessed  to  him 
and  a  co-executor.^ 

The  rule  as  to  joint  and  several  liability  is  not  the  same  in  re- 
gard to  trustees  as  it  is  in  the  case  of  an  executor  or  administrator, 
though  it  is  difficult  to  find  any  sound  reason  for  the  distinction. 
The  general  rule  undoubtedly  is,  that  trustees  are  liable  only  for 
their  own  acts  and  receipts,  subject  to  the  exception  that  a  trustee 
cannot  be  excused  for  negligently  suffering  his  co-trustee  to  re- 
ceive and  waste  the  fund,  when  he  has  the  means  of  preventing  it 
by  the  exercise  of  reasonable  care  and  diligence.'  The  rule  has 
been  stated  to  be,  that  if  a  joint  trustee,  or  a  joint  executor,  ad- 
ministrator, or  guardian,  by  any  positive  act,  direction,  or  agree- 
ment, permits  one  of  them  to  take  exclusive  charge  and  possession 
of  the  fund,  when  it  might  and  should  have  been  otherwise  con- 
trolled by  both,  then  each  of  them  is  chargeable  for  the  whole.* 
It  is  the  positive  duty  of  each  trustee  to  protect  the  trust  estate 
from  any  misfeasance  on  the  part  of  his  co-trustees,  and  to  insti- 


'  Lacy  V.  Davis,  4  Redf .  403.  By  including  the  illegal  investment  in  her  ac- 
count, the  executrix  declares  her  knowledge  of  its  existence,  and  if  there  is  no 
evidence  that  she  made  an  effort  to  collect  it,  or  that  it  could  not  be  collected, 
she  is  liable  for  the  devastavit  of  her  co-executor  (Id.). 

«  People  V.  Com.  of  Taxes,  17  Hun,  293. 

'  Monell  V.  Monell,  5  Johns.  Ch.  296;  Hart  v.  Ten  Eyck,  3  Id.  96;  Mumford 
V.  Murray,  6  Id.  1;  Clark  v.  Clark,  8  Paige,  152;  Paulding  v.  Marvin,  3  Redf. 
365,  n.  In  the  last  named  case,  a  co-trustee  who  never  had  possession  of  money 
of  the  estate,  and  was  not  actively  engaged  in  its  management,  and  who  testi- 
fied that  he  did  not  know  that  such  moneys  had  been  retained  by  the  defaulting 
trustee,  but  believed  that  they  had  been  invested  in  a  particular  bond  and  mort- 
gage, as  agreed  upon  by  the  trustees,  was  held  not  chargeable  for  the  waste. 
See,  also.  Bates  v.  Underbill,  3  Redf.  365. 

*  Story  Eq.  Jut.  §1284. 
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tute  sucli  proceedings  as  shall  prevent  it ;  and  it  is  only  in  case  of 
his  refusal  so  to  do,  or  his  connivance  in  the  fraud,  that  the  bene- 
ficiaries of  the  trust  can  maintain  the  necessary  action  in  their 
own  name,  for  the  protection  of  their  violated  interests.* 

Interest  on  funds?^ — The  liability  of  an  executor  or  administra- 
tor for  interest  upon  funds  in  his  hands  rests  upon  the  same  general' 
principle  which  is  applicable  to  other  trustees.  A  reasonable  time  to 
invest  or  appropriate  the  money  must  be  allowed,  which  may  vary 
according  to  circumstances.  In  ordinary  cases,  six  months  may  be 
regarded  as  ample  time  for  this  purpose.^  During  the  first  year,  it 
is  commonly  necessary  for  the  executor  or  administrator  to  keep 
considerable  sums  in  hand  to  answer  the  exigency  of  the  affairs  of 
the  estate ;  and  for  that  reason,  if  the  money  be  kept  separate,  not 
mixed  with  his  private  fimds,  and  not  employed  by  him  for  his 
own  advantage,  or  to  enhance  his  credit,  he  is  not  chargeable  with 
interest  during  that  year.*  If  there  has  been  no  unreasonable  de- 
lay, and  he  has  not  applied  the  money  to  his  own  use  or  profit,  he 
is  not  chargeable  with  interest.''  After  that  period,  the  six  months' 
rule  is  generally  applicable,  except  as  to  moneys  which  the  dis- 
tributees may  call  for  at  any  time ;  and  as  to  such  funds,  if  kept 
ready  to  be  paid  over  on  demand,  delay  of  demand  is  no  ground 
for  charging  interest.^  Interest  is  not  allowed  upon  money  aris- 
ing from  the  proceeds  of  real  estate,  and  inherited  by  the  testa^ 
tor's  heirs  because  legacies  had  lapsed."  The  executor  or  adminis- 
trator is  chargeable  with  interest,  or  even  compound  interest,  with- 


'  Weetjen  v.  Vibbard,  5  Hun,  365. 

■'  Halstead  v.  Hyman,  3  Bradf.  426;  Dunscomb  v.  Dunscomb,  1  Johns.  Ch. 
508;  Gilman  v.  Gilman,  2  Lans.  1. 

'  Ogilvie  V.  Ogilvie,  1  Bradf.  356. 

*  Minuse  v.  Cox,  5  Johns.  Ch.  441.  An  executor  or  administrator  is  not 
chargeable  with  interest  not  received  by  him,  unless  it  appears  that  he  has  used 
the  money  himself,  or  that  with  reasonable  diligence  interest  might  have  been 
received  (Shuttleworth  v.  Winter,  55  N.  Y.  625). 

=  Jacot  V.  Emmet,  11  Paige,  143;  Burtis  v.  Dodge,  1  Barb.  Ch.  77;  and  see 
Holley  V.  S.  G.  4  Edw.^84.  Where  an  executor  has  paid  the  principal  of  a  trust 
fund  to  a  legatee  entitled  to  an  annual  payment  of  its  income  only,  the  executor, 
though  not  allowed  on  his  accounting  to  credit  himself  with  the  payment  as  a 
payment  of  principal,  cannot,  it  seems,  be  required  to  pay  again  interest  upon 
such  principal  (Saltus  v.  Baltus,  2  Lans.  9). 

«  Betts  V.  Betts,  4  Abb.  N.  C.  324. 
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out  reference  to  the  question  of  delay  or  negligence,  if  the  moneys 
have  been  applied  by  him  to  his  own  use.^  In  such  a  case,  if  he 
has  mixed  the  funds  with  his  own,  or  has  neglected  to  keep  ac- 
counts of  the  investments  and  receipts  of  interest,  he  may  be 
charged  with  interest  as  though  he  had  kept  the  fund  invested 
upon  interest  payable  periodically,  as  if  the  payments  which  he 
has  made  had  been  made"  by  him  from  the  interest  and  principal 
thus  received  and  in  hand.  In  this  manner  he  wiU  be  charged 
with  compound  interest,  deducting,  however,  from  the  accumulat- 
ing fund  the  payments  made  by  him  at  the  time  they  were  made.^ 
And  in  such  case,  if  he  has  made  more  than  interest,  the  benefi- 
ciaries are  not  limited  to  charging  him  with  interest,  but  they  may 
require  him  to  account  for  the  whole  profit.  After  long  delay  to 
settle  the  estate,  the  executor  or  administrator  may  be  charged 
with  interest  on  the  fund  from  the  time  of  the  expiration  of  the 
18  months,  unless  he  shows  that  he  had  the  money  constantly  on 
hand  ready  to  be  paid  over  when  called  for.'  Where  a  collector 
of  an  estate,  afterward  appointed  administrator,  sold  a  portion  of 
the  assets  to  next  of  kin,  taking  their  notes  for  the  price,  which 
were  never  paid,  and  charged  himself  in  his  account,  as  adminis- 
trator, with  the  amount  of  the  purchase-price,  he  was  held  entitled, 
as  against  assignees  of  the  distributive  shares  respectively,  to 
credits  for  the  amount  of  the  notes,  with  interest  from  their  dates 
to  one  year  after  he  received  letters  of  administration,  and  he 
was  chargeable,  in  his  account,  with  interest  on  them  to  that 
time  only.*  "Where  an  accounting  by  executors  does  not  purport 
to  be  final,  or  to  dispose  of  the  whole  estate,  it  is  not  essential  that 
interest  should  be  computed  down  to  the  surrogate's  decree ;  when 
all  the  accounts  presented  are  made  up  to  a  certain  date,  when 
established,  that  will  furnish  the  starting  point  for  a  further  or 
final  account.' 

Compound  interest  is  allowable  only  in   cases   of  gross   de- 


'  Manning  v.  Manning,  1  Johns.  Ch.  537;  Presoott's  Estate,  1  Tuck.  430; 
Hood's  Estate,  Id.  396.  As  to  when  executors  should  be  charged  interest  at  six 
per  centum,  with  annual  rests,  in  case  of  illegal  appropriation,  see  Adair  y. 
Brimmer,  74  N.  T.  540. 

«  Spear  v.  Tinkham,  3  Barb.  Ch.  105.     See  Matter  of  Berwick,  1  Law  Bull.  8. 

3  Hasler  v.  Hasler,  1  Bradf.  348.     See,  also,  DufEy  v.  Duncan,  35  N.  Y.  187. 

<  Haskin  v.  Teller,  3  Redf .  316. 

'  Adair  v.  Brimmer,  74  N.  Y.  540. 
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linquency  or  intentional  violation  of  duty.*  Where  an  executor 
and  his  testator  were,  prior  to  the  death  of  the  latter,  copartners^ 
and  the  former,  without  separating  the  interest  of  the  latter  in  the 
firm  property  and  assets,  continues  to  employ  and  use  the  same  in 
the  business,  he  is  properly  chargeable,  upon  final  settlement,  with 
compound  interest  upon  the  value  of  the  testator's  share.^  Exec- 
utors are  not  entitled  to  be  credited  in  their  accounts  with  interest 
paid  to  raise  money  for  advances'  to  beneficiaries  in  excess  of  their 
distributive  shares." 

Mingling  f'wn,ds.\ — The  courts  will  not  favor  a  claim  upon  the 
part  of  an  executor  or  trustee  to  charge  the  beneficiaries  as  hi& 
tenants,  or  otherwise,  for  the  use  of  his  property,  where,  instead 
of  settling  up  the  estate  placed  in  his  charge,  he  has  kept  it  open 
and  unadjusted,  mingling  its  affairs  with  his  own,  without  ascer- 
taining what  is  due  and  payable  to  each  of  the  beneficiaries  in 
the  way  the  law  has  marked  out.  There  is  but  one  way  to  manage 
the  estate,  whether  the  executor  or  trustee  be  of  the  blood  of  the 
testator  and  the  beneficiaries,  or  a  stranger.* 


'  Ackerman  v.  Emott,  4  Barb.  626;  Lansing  v.  Lansing,  45  Id.  182;  s.  c.  1 
Abb.  Pr.  N.  S.  280;  31  How  Pr.  55;  Tucker  v.  McDermott,  2  Redf.  321;  Free- 
man V.  Freeman,  4  Id.  211.  In  the  last  named  case,  the  testator  gave  to  his  ex- 
ecutors the  sum  of  $4,000,  in  trust,  to  invest  in  bond  and  mortgage  on  real  estate 
in  the  city  of  New  York,  or  its  vicinity,  and  to  apply  the  income  thereof  to  the 
use  of  J.,  during  life.  The  executors,  with  J.'s  consent,  took  a  mortgage  on  the 
testator's  dwelling-house  in  New  Jersey,  which,  by  his  will,  he  devised  to  hi» 
daughter,  and  directed  that  it  be  valued  at  $8,000.  The  will  was  not  recorded 
in  New  Jersey,  and  the  interest  remained  in  arrears  for  several  years.  It  was 
held,  that  as  the  executors  had  acted  in  good  faith,  they  were  not  chargeable 
with  compound  interest  on  the  amount  so  invested;  that  the  defect  of  title, 
through  failure  to  record  the  will,  could  be  remedied  by  a  subsequent  record  of 
the  same. 

'  Hannahs  v.  Hannahs,  68  N.  Y.  610.  Where  an  administrator  caused  stock 
of  the  testator  to  be  transferred  to  his  own  name,  and  received  and  mingled  the 
dividends  with  his  own  money,  it  was  held,  that  he  should  be  charged  with 
the  dividends  as  they  were  received,  and  with  interest  on  each  from  the  time  of 
its  reception,  and  in  case  of  any  sale  and  reinvestment,  the  dividends  or  income 
of  the  reinvestment  should  be  in  like  manner  charged,  with  interest  (Garniss  v. 
Gardiner,  1  Edw.  128). 

3  Adair  v.  Brimmer,  74  N.  Y.  540.  As  to  interest  on  debts  due  to  the 
executor  or  administrator,  or  advances  by  him,  see  Hosack  v.  Rogers,  9 
Paige,  461 ;  Mann  v.  Lawrence,  3  Bradf.  424. 

*  Hannahs  v.  Hannahs,  68  N.  Y.  610. 
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Mistake.'] — If  an  executor,  acting  in  good  faitli,  make  a  mis- 
take— as  if  he  agree  to  surrender  a  term  for  less  than  its  worth, 
supposing  it  forfeited — ^he  is  not  liable  for  the  loss  incurred ;  but 
if,  after  discovering  his  mistake,  he  goes  on  to  complete  the  trans- 
action and  releases  the  right,  he  becomes  liable.' 

Zoss  hy  robbery. \ — If  an  executor  is  robbed  of  assets,  he  will 
be  exonerated,  upon  his  oath,  from  accounting  for  them.  And, 
after  his  death,  his  personal  representative  may  avail  himself  of 
the  excuse,  though  uncorroborated  by  the  oath  of  him  whom  he 
represents.^ 

Loss  hy  agent  or  attorney.] — If  executors  or  administrators 
employ,  to  bring  a  suit,  a  person  who  is  not  authorized  to  prac- 
tice, they  may  be  held  personally  liable  for  any  losses  that  may 
ensue  from  his  irregular  proceedings.' 

Erroneous  payments. — The  executor  or  administrator  is  held 
to  a  faithful  and  intelligent  application  of  the  assets  to.  actual 
and  existing  liabilities,  such  as  the  assets  are  legally  applica- 
ble to ;  and  if  he  assumes  to  pay  a  demand  which  has  no  legal 
foundation,  and  could  not  have  been  recovered,  the  claim  may 
properly  be  disallowed  on  his  accounting ;  *  and  if  he  pays,  from 
the  personal  assets,  a  debt  which  is  properly  chargeable  only  upon 
the  real  property,  he  may  be  held  to  account,  as  if  no  such  pay- 
ment had  been  made,  and  must  look  to  the  real  property  for  reim- 
bursement.' Personal  property,  although  specifically  bequeathed 
by  the  will,  must  be  applied  to  the  payment  of  the  debts  of  the 
estate,  before  land  devised  can  be  made  chargeable  therefor.  Con- 
eequently,  where  the  executor  first  applies  the  rents  of  the  real 
estate  to  the  payment  of  the  debts  in  such  case,  it  is  a  misap- 


'  People  V.  Pleas,  3  Johns.  Cas.  376. 

"  Fm-man  v.  Coe,  1  Cai.  Cas.  96. 

'  Wakeman  v.  Hazleton,  3  Barb.  Ch.  148.  Wbere  an  executor  gave  securi- 
ties, due  to  his  testator,  to  an  attorney  to  collect,  and,  six  years  after  the  death 
of  the  executor,  the  attorney  collected  the  money,  and  applied  it  to  his  own 
use,  and  became  insolvent,  it  was  held  that  the  estate  of  the  executor  was  not 
chargeable  with  the  loss  (Kayner  v.  Pearsall,  3  Johns.  Ch.  578). 

<  Dye  V.  Kerr,  15  Barb.  444.     See  post,  pp.  534,  537. 

»  Johnson  v.  Corbet't,  11  Paige,  365. 
33 
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propriation  of  the  fund,  for  which  he  will  be  held  personally: 
liable.i 

Miscellaneous  liabilities.'] — An  executor  or  administrator  is 
not  liable  for  an  outstanding  debt  due  to  the  decedent,  as  assets, 
where  there  has  been  no  gross  oe  collusive  negligence  as  to  collecting 
it.^    If  he  compromises  any  debt  or  claim  belonging  to  the  estate 
without  authority  from  the  surrogate,  by  the  statute  he  is,  n® 
doubt,  liable  for  so  much  of  the  amount  released  as  he  fails  to 
fihow  could  not  have  been  with  due  diligence  coUected.^    An  ex- 
ecutor or  administrator  may  become  personally  liable  for  th^ 
amount  of  a  judgment  belonging  to  the  estate,  and  which  is  a  lien 
on  the  debtor's  real  property,  by  neglecting  to  enforce  the  Hen.* 
If  he  makes  illegal  investments  out  of   a  fund,  the  interest  of 
which  is  directed  by  the  will  to  be  accumulated,  he  wiU  be  charged 
with  interest  on  the  amount  illegally  invested  at  the  rate  of  six 
per  cent,  per  annum,  with  annual  rests.'    But  where  a  defaulting 
trustee  had  been  a  former  attorney  of  the  decedent,  and  confided 
in  by  him,  and  of  good  standing  and  reputed  wealth,  and  had  rep- 
resented to  his  co-trustee  that  he  had  properly  invested  the  portion 
of  the  fund  in  his  possession,  it  was  held,  that  the  co-trustee, 
though  liable  therefor,  should  be  charged  with  simple  interest 


'  Nagle  V.  McGrinniss,  49  How.  Pr.  193.  After  a  lapse  of  upwards  of  twenty 
years  since  the  payment,  ty  an  executor,  of  a  debt  barred  by  the  statute  of  limi- 
tations, the  court  may  presume  that  the  executor,  in  paying  it,  had  evidence  of 
a  new  promise  by  the  testator;  and  credit  may  be  allowed  accordingly  for  such 
payment  (Broome  v.  Van  Hook,  1  Redf .  444).  So,  the  payment  of  a  judgment, 
obtained  against  the  executor  on  a  demand  barred  by  the  statute,  on  proof  of  a 
new  promise  made  by  him,  was  held  a  proper  charge  against  the  estate.  Every 
presumption  must  be  given  in  favor  of  the  executor,  after  a  long  lapse  of  time 
— 6.  g.,  twenty-one  years— that  he  had  good  and  sufficient  reason  for  making  the 
new  promise  (Id.). 

'  Ruggles  V.  Sherman,  14  Johns.  446. 

^  See  Chouteau  v.  Suydam,  21  N.  Y.  179;  and  art.  6  of  this  chapter. 

<  Hollister  v.  Burritt,  14  Hun,  291.  In  that  case,  the  executrix  left,  in  the 
hands  of  the  testator's  attorney,  a  judgment  which  was  a  fourth  lien  upon  the 
debtor's  land.  The  attorney  collected  small  amounts  on  the  same  by  virtue  of 
executions,  but  did  not  enforce  it  against  the  land,  though  the  prior  judgments 
ceased  to  be  liens  thereon.  Upon  an  accounting,  the  exeeutrix  was  held  person- 
ally liable  for  the  amount  due  on  the  judgment,  by  reason  of  her  failure  so  to 
enforce  the  same. 

'  Lacey  v.  Davis,  4  Redf.  402. 
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only  thereupon.^  An  executor,  administrator  or  trustee  is  not 
amenable  to  arrest  in  a  civil  action  prosecuted  against  him  in  his 
representative  capacity,  except  for  his  personal  act.^  If  he  con- 
verts to  his  own  use,  takes,  makes  away  with,  or  secretes  with  in- 
tent to  convert  to  his  own  use,  or  fraudulently  withholds  any 
money,  goods,  property,  rights  in-  action,  or  other  valuable  secu- 
rity or  effects  whatever,  belonging  to  the  estate,  he  is  guilty  of 
embezzlement,  pimishable  by  a  fine  not  less  than  the  amount  em- 
bezzled, with  interest,  and  twenty  per  centum  in  addition,  and 
punishment  in  a  State  prison  until  payment  of  the  fine,  not  ex- 
ceeding five  years.' 


SECTION    THIRD. 

SALES    OF   PEOPEETT. 

Sales  of  real  estate.} — The  statute  formerly  prescribed  that 
sales  of  real  estate,  made  by  executors  in  pursuance  of  an  authority 
given  by  will,  unless  otherwise  directed  in  the  wiU,  might  be  pub- 
lic or  private,  and  on  such  terms  as,  in  the  opinion  of  the  executor,, 
should  be  most  advantageous  to  those  interested  therein.*  The 
executor  may,  though  it  was  formerly  held  that  he  was  not  re- 
quired so  to  do,'  bring  the  proceeds  of  real  estate,  under  a  power 
in  the  will,  into  the  surrogate's  court  where  the  will  was  proved, 
which  court  has  authority  to  make  distribution.^  Otherwise,  the 
executor  is  accountable  for  the  proceeds  as  a  part  of  the  personal 
estate.'  Heal  estate  devised  to  the  widow  until  her  death  or  re- 
marriage, and  then  directed  to  be  sold,  does  not  constitute  assets 


'  Bates  V.  Underbill,  3  Redf.  365.  '  Co.  Civ.  Proc.  §  555. 

'  L.  1877,  c.  208.  The  act  provides,  also,  for  the  custody  and  disposition  of 
moneys  accruing  from  such  fines,  and  for  the  partial  remission  of  a  fine,  where 
satisfaction  is  voluntarily  made,  or  in  case  of  a  recovery  by  civil  action. 

''  L.  1837,  c.  460,  §  43;  which  has  been  repealed,  though,  doubtless,  the  rule 
is  still  the  same. 

«  Holmes  v.  Cock,  2  Barb.  Ch.  426. 

«  See  Co.  Civ.  Proc.  §  3514,  subd.  6;  and  Id.  §§  2802-2811. 

'  See  Stagg  v.  Jackson,  1  N.  T.  206.  When  any  executor  neglects  to  take 
upon  himself  the  execution  of  a  will,  any  power  of  sale  of  land,  contained  in 
the  will,  may  be  executed  by  the  executor  or  executors  who  shall  take  upon 
themselves  the  execution  of  such  wiU  (Shifler  v.  Dietz,  53  How.  Pr.  372). 
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in  the  hands  of  an  executor,  and  he  has  no  control  of  such  estate 
until  such  death  or  remarriage.'  "Where  a  testator  gives  his  exec- 
utors a  power  of  sale  of  his  realty,  to  pay  debts,  and  charges  the 
same  with  the  payment  of  such  debts,  and  also  devises  the  land, 
beneficially,  the  proceeds  of  sale  can  be  applied  only  to  the  pay- 
ment of  debts,  as  to  which,  but  for  the  will,  the  personal  estate 
would  have  been  the  primary  fund.^  Where  executors  are  em- 
powered to  sell  real  property,  they  may  compound  with  any  person 
having  an  interest  in  such  real  property.  But,  in  a  recent  case, 
it  was  held  that  the  value  of  a  dower  right  could  not  be  paid  out 
of  the  assets  before,  or  without,  admeasurement.*  At  any  auction 
sale  of  real  property  belonging  to  the  estate,  the  executor  or  ad- 
ministrator would  be  justified  in  bidding  in  the  property  for  the 
benefit  of  the  estate,  when,  in  their  discretion,  this  is  deemed 
necessary  to  prevent  a  loss  to  the  estate.* 

Sales  of  personal  property.'] — The  statute  provides,  that  if  any 
executor  or  administrator  shall  discover  that  the  debts  against  any 
deceased  person,  and  the  legacies  bequeathed  by  him,  cannot  be 
paid  and  satisfied  without  a  sale  of  the  personal  property  of  the 
deceased,  the  same,  so  far  as  may  be  necessary  for  the  payment  of 
such  debts  and  legacies,  shall  be  sold.®  But  the  right  of  an  exec- 
utor or  administrator  to  sell  personal  assets  is  not  limited  by  this 


'  James  v.  Beesly,  4  Redf.  336. 

'  Van  Vechten  v.  Keator,  63  N.  T.  52.  In  that  case,  it  appeared  that  the 
testatrix,  D.;  by  the  first  clause  of  her  will,  charged  her  real  estate  with  the 
payment  of  her  debts,  and  empowered  the  executors  to  sell  so  much  thereof  as 
should  be  necessary  for  that  purpose.  By  the  second  clause,  she  bequeathed 
her  personal  property  to  S. ;  by  the  third,  she  devised  all  her  real  estate  to  her 
executors  in  trust  for  the  benefit  of  8.  and  her  husband,  for  their  lives,  with 
remainder  over_to  their  children.  It  was  held  that  the  devise  was  subject  to  the 
power  in  trust  vested  in  the  executors  by  the  first  clause;  that  a  sale  in  pursu- 
ance thereof ,  operated  as  a  conversion  of  the  realty  sold,  into  personalty,  as  to 
so  much  of  the  proceeds  as  were  required  for  the  payment  of  debts;  that  the 
executors  were  not  chargeable  with  the  payment  of  mortgages  upon  the  real 
estate,  and  that,  therefore,  such  proceeds  could  not  be  applied  to  the  payment 
of  mortgage  debts,  to  the  prejudice  of  creditors  not  secured  by  mortgages. 

^  Kyle  V.  Kyle,  3  Hun,  458.  Compare,  however.  Eagle  v.  Emmet,  4  Bradf , 
117;  s.  c.  3  Abb.  Pr.  218. 

*  See  Clark  v.  Clark,  8  Paige,  153;  and  Valentine  v.  Belden,  20  Hun,  537; 
ante,  p.  503. 

'  3  R  8.  87,  §  26. 
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statute  to  a  case  of  necessity  for  the  payment  of  debts.  To  sus- 
tain a  sale  made  by  an  executor  or  administrator,  it  is  not  essential 
to  show  tbe  necessity  of  the  sale,  in  order  to  pay  debts.^  The  sale  of 
personal  property  may  be  public  or  private,  and,  except  in  the  city 
of  New  York,  may  be  on  credit,  not  exceeding  one  year,  with  ap- 
proved security.  The  executor  or  administrator  is  not  responsible 
for  any  loss  happening  by  such  sale,  when  made  in  good  faith,  and 
with  ordinary  prudence.'  In  making  such  sales,  such  articles  as 
are  not  necessary  for  the  support  and  subsistence  of  the  family*  of 
the  deceased,  or  as  are  not  specifically  bequeathed,  must  be  first 
sold ;  and  articles  so  bequeathed  must  not  be  sold  until  the  residue 
of  the  personal  estate  has  been  applied  to  the  payment  of  debts.* 
If  a  purchaser,  at  the  sale,  have  knowledge  of  the  representative's 
misappropriation  of  the  assets,  he  cannot  acquire  title,  but,  in  the 
absence  of  fraud  and  collusion,  the  bare  act  of  the  sale  is  a  suffi- 
cient indemnity  to  the  purchaser.*  The  sale  should  be  for  cash  or 
its  equivalent." 

As  to  the  time  of  sale,  where  the  executors  are  directed,  by  the 
will,  to  convert  the  residuary  estate  into  money,  they  are  clothed 
with  a  reasonable  discretion  as  to  the  proper  time  for  the  sale  of 
the  decedent's  irregular  securities,  which  they  are  bound,  however, 
to  exercise  in  good  faith ;  but  the  reasonableness  of  any  delay 
must  be  determined  by  the  circumstances  of  each  ease.*  Where 
they  forbear  to  sell,  in  the  exercise  of  an  honest  judgment,  and 
loss  results  to  the  estate,  they  are  not  liable  for  this  error  of  judg- 
ment.' 


'  Sherman  v.  Wfflett,  43  N.  T.  146;  Leitch  v.  Wells,  48  Id.  585. 
«  8  K.  S.  87,  §  25.  8  Id.  §  36. 

*  See  Sutherland  v.  Brush,  7  Johns.  Ch.  17;   Colt  v.  Lasnler,  9  Cow.  330; 
Bogert  V.  Hertell,  4  HiU,  492;  Leitch  v.  Wella,  48  N.  T.  585. 
'  Powers  V.  Powers,  48  How.  Pr.  389. 
»  Weston  V.  Ward,  4  Redf .  415,  and  cases  cited.  '  Id. 
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ARTICLE   SIXTH. 

LIQUIDATION   AND   PAYMENT   OF   DEBTS. 

Sec.  1. — Liquidation  of  claims. 
2. — Payment  of  debts. 

SECTIOK    FIRST. 
LIQinDATION   OF   CLAIMS. 

StTBD.  1. — Ascertaining  creditors. 

3. — Presentation  and  proof  of  claims. 
3. — Determining  disputed  claims. 

StJBD.  1. — ASCBBTAISING  CBEDITOKS. 

Liquidation  of  debts  under  the  Revised  Statutes.] — Executors 
and  administrators  are  required  to  proceed  "  with  due  diligence " 
to  pay  the  debts  of  the  decedent.^  The  present  system  of  ascer- 
taining the  creditors,  and  liquidating  the  debts  of  the  decedent, 
differs  materially  from  that  preyailing  before  the  adoption  of  the 
Revised  Statutes.  The  changes  introduced  tend  to  discourage 
multiplicity  of  suits,  and  to  secure  a  perfect  equality  among  cred- 
itors of  the  same  class,  which  before  was  frequently  not  the  case.' 


•  3  R.  S.  87,  §  37. 

'  Under  the  old  system,  a  personal  representative,  immediately  upon  his  ap- 
pointment, or,  if  none  was  appointed,  then  any  person  who  intermeddled  with 
the  estate  as  an  administrator  de  son  tort,  was  liable  to  an  action  for  the  recovery 
of  a  debt  due  by  decedent.  The  estate  was  always  presimied  to  be  solvent,  and 
sufficient  to  pay  all  claims  in  full,  and  therefore  it  was  not  necessary  to  allege, 
in  the  declaration,  that  the  representative  defendant  had  assets.  If  this  pre- 
sumption was  not  rebutted  by  plea  and  proof,  and  judgment  was  had  against 
the  personal  representative,  whether  by  default  or  on  demurrer,  upon  verdict  on 
any  plea,  except  plene  adminUtr'amt,  or  admitting  assets  to  such  a  sum  and  riena 
ultra,  he  was  concluded  from  denying  that  he  had  assets  to  satisfy  the  judgment 
(3  Williams  on  Ex'rs,  6th  Am.  ed.  3070;  People  v.  Judges  of  Erie,  4  Cow.  445). 
Unless,  therefore,  the  representative  was  prepared  to  admit  that  he  had  assets 
applicable  and  sufficient  for  the  payment  of  the  claim,  he  was  obliged  to  contest 
the  action,  though  prepared  to  admit  the  claim  to  be  a  just  one.  Thus,  to  an 
action  on  a  simple  contract  debt  of  the  decedent,  the  representative  could  plead 
that  he  had  fully  administered  all  the  goods,  etc.,  of  the  decedent,  which  had 
come  into  his  hands  to  be  administered — technically,  a  plea  of  flevs  administra- 
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^'  The  old  system  of  preferential  administration  having  been  almost 
entirely  subverted,  all  the  pleadings  and  other  parts  of  the  ancient 


vit.  If  he  admitted  the  possession  of  a  certain  amount  of  assets,  but  not  enough 
lio  pay  the  debt  in  suit,  this  was  a  plea  plene  administramt  prmter;  or  he  might 
xwimit  assets  and  plead  that  there  were  other  debts  to  which  they  were  applicable, 
in  preference  to  the  debt  in  suit.  Thus,  to  an  action  on  a  simple  contract  debt, 
he  could  plead  that  he  had  fully  administered,  except  as  to  $100,  and  that  there 
was  an  unpaid  judgment  debt  for  more  than  that  amount,  or  a  bond  debt,  or  a 
flimple  contract  debt  upon  which  a  suit  had  been  commenced,  or  a  debt  due  to 
himself  for  which  he  had  retained  (see  2  Chitty's  Pleadings,  17th  Am.  ed.  383, 
■et  seg.;  3  Williams  on  Ex'rs,  1941,  et  seq.).  With  few  exceptions,  where  a  plea 
vas  found  against  an  executor  or  administrator,  he  became  personally  liable  for 
the  costs,  and  when  he  pleaded  that  he  was  never  executor  or  administrator  {ne 
M,nquea  executor  or  administrator),  or  that  a  release  had  been  given,  he  was  person- 
ally liable  for  the  damages  as  well  as  the  costs,  the  reason  given  being  that  he 
had  pleaded  a  plea  which  he  knew  to  be  false,  and  had  thus  unnecessarily  de- 
layed the  plaintiff  (People  v.  Judges  of  Erie,  supra).  Indeed,  the  whole  reason  for 
subjecting  representatives  to  personal  liability  for  costs  was  their  having  pleaded 
falsely;  but  a  plea  which  the  decedent  might  have  made,  such  as  rum  assumpsit 
■or  Twn  assumpsit  sex  annos,  was  not  considered  technically  a  false  plea,  though 
the  jury  found  for  the  plaintiff  (Osterhout  v.  Hardenbergh,  19  Johns.  266;  Evans 
v.  Pierson,  1  Wend.  80).  In  England,  the  rule  seems  to  have  been  that  the  rep- 
resentative was  in  every  case  liable  personally  for  the  costs  where  the  issue  joined 
was  against  him  (3  Williams  on  Ex'rs,  1975;  2  Chitty  Pract.  11th  ed.  1223).  The 
form  of  the  judgment  against  a  representative  depended  upon  the  pleadings. 
If  the  defendant  pleaded  that  he  had  never  been  executor,  etc.,  or  a  release  to 
himself,  and  the  issue  was  found  against  him,  the  judgment  was  that  the  plaint- 
iff do  recover  the  debt  and  costs  to  be  levied  out  of  the  assets  of  the  testator,  etc. , 
if  the  defendant  have  so  much,  but  if  not,  then  that  both  the  debt  and  costs  be 
levied  out  of  the  defendant's  own  goods.  If  the  defendant  pleaded  any  other 
plea,  except  the  two  above  mentioned,  the  judgment  directed  the  execution  to 
be  levied  out  of  the  goods  of  the  testator,  etc.,  if  the  defendant  had  so  much, 
and  if  not,  then  the  costs  to  be  levied  out  of  the  goods  of  the  defendant.  If  the 
•executor  pleaded  plene  administramt,  either  general  or  special,  and  nulla  lona  or 
nvUa  bona  ultra,  and  the  plaintiff  was  satisfied  of  the  truth  of  the  plea,  or,  on 
issue  joined,  it  was  found  for  the  defendant,  then  the  judgment  was  for  execu- 
tion to  be  levied  of  future  assets  quando  acciderint.  The  difference  between 
these  two  sorts  of  judgment  is  not  so  great  as  would  at  first  appear,  for  although 
the  judgment  was  only  de  bonis  testatoris,  yet  the  executor,  upon  a  deficiency  of 
assets,  was  ultimately  obliged  to  pay  the  debt  and  the  costs  out  of  his  own  prop- 
erty, because  the  judgment,  as  above  stated,  was  conclusive  proof  of  assets  in 
his  hands  sufficient  to  satisfy  it;  and  where  the  executor,  to  a  writ  of  execution 
in  such  a  case,  de  bonis  testatoris,  did  not  produce  assets  sufficient  to  satisfy  the 
judgment,  the  sheriff  might  return  a  devastavit  by  the  executor,  and,  upon  this 
return,  an  execution  de  bonis  propi-iis  might  issue  (People  v.  Judges  of  Erie,  m- 
pra).    By  taking  a  judgment  to  be  levied  of  future  assets,  the  plaintiff  admitted 
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superstraeture,  in  so  far  as  it  was  raised  for  the  protection  of  that 
system,  have  gone  with  it."  ^  Since  questions  relating  to  the  due 
administration  of  the  estate  cannot  now,  as  formerly,  he  deter- 
mined in  an  action  for  the  decedent's  debt,  against  the  personal 
representatives  of  the  debtor,  a  judgment  in  such  an  action  is  no 
longer  evidence  of  assets  or  of  want  of  them.^  It  seems  clear,, 
therefore,  that  the  provision  of  the  statute,  only  recently  repealed, 
retaining  the  old  form  of  judgments  against  executors  and  admin- 
istrators, was  incongruous  and  out  of  harmony  with  the  modern 
system.' 


full  administration  of  the  estate  up  to  that  time,  and  could  not  have  execution 
until  some  assets  came  into  the  hands  of  the  defendant,  when  he  might  bring  an  ac- 
tion of  debt  on  the  judgment,  or  take  a  proceeding  scire  facias  to  have  execution 
issued  on  the  judgment,  and,  in  such  action  or  such  proceeding,  the  liability  of 
the  executor  for  assets  that  had  come  to  his  hands,  or  that  he  might  have  col- 
lected after  the  judgment, was  determined  (3  Archbold's  Pr.  86 ;  1  Paine  &  Duer's 
Pr.  51).  It  will  be  seen, therefore, that  actions  at  law  against  executors  and  admin- 
istrators were  used  as  means,  not  only  of  establishing  the  legality  of  claims  against 
the  estate,  but  also  of  determining  the  question  of  the  proper  conduct  and  man- 
agement of  the  estate  by  the  representative,  and  the  amount  of  assets  for  which 
he  was  accountable.  The  Revised  Statutes  altered  the  whole  system  of  the  com- 
mon law,  in  this  regard.  A  judgment  against  an  executor  or  administrator  now 
proves  nothing  more  than  the  amount  of  the  indebtedness  of  the  estate  to  tfce 
plaintiff.  The  jurisdiction  as  to  the  accounts  is  given  to  the  surrogate's  court  or 
a  court  of  equity;  and  the  judgment  creditor  cannot  have  a  distribution  of  the 
estate,  except  through  the  medium  of  those  tribunals,  nor  can  he  lawfully  issu& 
execution  on  his  judgment,  except  on  the  order  of  the  surrogate.  The  judgment 
is  in  fact  only  a  liquidation  of  the  debt;  and  does  not  conclude  the  executor 
or  administrator,  on  the  question  of  assets,  at  all  (GHnochio  v.  Porcella,  3  Bradf. 
277). 

'  Per  CowEN,  J.,  Parker  v.  Gainer,  17  Wend.  559.  See  Allen  v.  Bishop,  35 
Id.  414. 

'  Ginochio  v.  Porcella,  3  Bradf.  277.     See,  now,  Co.  Civ.  Proc.  §  1834. 

^  The  statute  referred  to  (3  R.  8.  88,  §  31)  provided,  that,  in  any  suit  against 
an  executor  or  administrator,  the  defendant  might  show,  under  a  notice  for  that 
purpose,given  with  his  plea,  that  there  were  debts  of  a  prior  class  unsatisfied,  orthat 
there  were  unpaid  debts  of  the  same  class  with  that  on  which  the  suit  was  brought, 
and  judgment  should  be  rendered  only  for  such  part  of  the  assets  in  his  hands,  as 
should  remain  after  satisfying  the  debts  of  the  prior  class,  and  as  should  be  a  just 
proportion  to  the  other  debts  of  the  same  class  with  that  on  which  the  suit  was 
brought;  but  that  the  plaintiff  might,  as  in  other  cases,  take  judgment  for  the- 
whole  or  part  of  his 'debt,  to  be  levied  of  future  assets.  By  another  section 
(3  E.  S.  88,  §  89)  it  is  provided,  that  where  publication  for  claims  has  been  mad© 
as  provided  by  the  statute,  in  case  any  suit  shall  be  brought  upon  a  claim,  which 
shall  not  have  been  presented  to  the  executor  or  administrator  of  a  deceased 
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The  general  principle  pervading  the  present  system  of  set- 
tling decedents'  estates  is,  that  the  executor  or  administrator  is  to 
be  deemed  a  trustee  for  all  the  persons  interested  in  the  estate, 
and  that  all  such  persons,  whose  claims  are  equally  meritorious, 
are  equally  entitled  to  payment.  Under  the  present  system,  the 
whole  of  the  assets  are  brought  under  the  control  of  the  surro- 
gate's court,  and  not  a  dollar  can  be  reached,  by  execution  or 
otherwise,  without  his  assent. 

Before  proceeding  to  consider  in  detail  the  system  adopted  by 
the  Revised  Statutes,  for  the  ascertainment,  liquidation  and  pay- 
ment of  the  decedent's  debts,  we  may  properly  inquire  whether 
the  representative  is  governed  solely  by  that  system — in  other 
words,  whether  he  is  to  consult,  for  his  guidance  in  the  payment 
of  debts,  the  laws  of  the  decedent's  domicil,  or  the  laws  of  the 
place  where  the  assets  are  located,  and  whose  tribunals  grant  him 
authority  to  take  possession  of  and  administer  them.  The  estab- 
lished American  rule  is,  that,  so  far  as  creditors  are  concerned,  the 
assets  are  to  be  disposed  of  according  to  the  laws  of  the  place  of 
their  location,  and  the  place  where  the  representative  obtains  his 
authority  to  act ;  and  not  by  the  la'frs  of  the  decedent's  domicil  at 
the  time  of  his  death.     But  the  distribution  of  the  residuum,  after 


person,  within  six  montlis  from  the  first  publication  of  such  notice,  as  therein 
before  directed,  such  executor  or  administrator  shall  not  be  chargeable  for  any 
assets  or  moneys  that  he  may  have  paid  in  satisfaction  of  any  claims  of  an  in- 
ferior degree  or  of  any  legacies,  or  in  making  distribution  to  the  next  of  kin, 
before  such  suit  vsras  commenced;  and  the  section  formerly  ended  with  the  words 
' '  but  may  prove  such  notice  published  by  him  as  aforesaid,  and  such  payment  and 
distribution,  in  support  of  his  plea  of  having  administered  the  estate  of  the  de- 
ceased." But  this  clause  is  now  repealed.  In  Allen  v.  Bishop,  35  Wend.  414, 
Nblsois^,  Ch.  J.,  said:  "There  are  some  sections  in  the  Revised  Statutes  which 
it  is  impossible  to  reconcile  with  the  general  system  prescribed  in  respect  to  the 
settlement  of  estates  of  deceased  persons.  The  system  itself  does  not  seem  to 
have  been  fully  comprehended  by  Its  authors.  A  pro  rata  distribution  among 
the  creditors  of  a  class,  In  case  of  a  deficit  of  assets,  is  a  fundamental  principle, 
for  the  enforcement  of  which  abundant  provision  has  been  made.  The  whole 
fund  is  brought  under  the  control  of  the  surrogate,  and  not  a  dollar  can  be 
touched  without  his  assent.  Executors  and  administrators  are  but  trustees  to 
settle  the  estate  under  his  direction  and  control,  agreeably  to  the  principles  of 
the  statute.  Nothing  is  gained  by  obtaining  a  judgment  against  them,  beyond 
the  liquidation  of  the  debt.  The  creditor  gets  no  costs,  except  at  the  discretion 
of  the  court,  and  only  his  pro  rata  share  on  the  judgment.     The  result  is  the 
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the  payment  of  debts,  etc.,  is  governed  by  the  law  of  the  dece- 
dent's domicil.'' 

It  is  clearly  a  principal  object  of  the  present  system  to  pro- 
duce equality  among  the  creditors  of  a  decedent,  giving  a  prefer- 
ence to  certain  classes  of  debts  only.     It  is  therefore  important 
for  the  representative  to  ascertain,  before  proceeding  to  discharge 
a  debt,  the  probable  amount  of  the  assets  applicable  to  the  pay- 
ment of  debts,  and  also  the  nature  and  extent  of  the  decedent's 
indebtedness ;  otherwise,  if  after  paying  some  of  the  debts  there 
is  not  enough  left  to  pay  the  others  in  full,  he  is  chargeable  with 
the  excess  of  the  pro  rata  paid.^    The  personal  representative  is  a 
trustee  for  all  the  creditors.'    To  enable  him,  therefore,  to  ascer- 
tain all  the  creditors,  and  to  determine  definitively  the  amount  of 
all  the  claims  against  the  decedent,  he  is  authorized,  by  public 
notice,  to  require  all  such  claims  to  be  presented  to  him  within  a 
certain  time.     And,  in   furtherance   of   the  same  object,  judg- 
ment   creditors   are  restrained  by  statutory   provision  from  is- 
suing execution  upon  a  judgment  against   an  executor  or  ad- 
ministrator, unless  on  an  order  of  the  surrogate  who  appointed 
him.      And  if  there  is  a  deficiency  of    assets,   execution   can 
issue  only  for  the  sum  that  appears  to  be   a  just  proportion 
of  the  assets  applicable  to   the  judgment.*     As  a  further  re- 


same,  whether  the  suit  be  defended  or  not."  Compare  Mills  v.  Thursby  3  Abb 
Pr.  433. 

'  3  Kent's  Comm.  419,  note  e;  Lawrence  v.  Elmendorf,  5  Barb.  73;  Lynes  v. 
Coley,  1  Eedf.  405.  In  the  last  case,  the  testator,  at  the  time  of  his  death,  was 
domiciled  in  Connecticut,  in  which  State  his  will  was  admitted  to  probate,  and 
letters  were  issued.  Ancillary  letters  were  subsequently  issued  to  the  executor 
here.  It  was  held  that  he  could  be  called  upon  to  account  here  for  only  such 
assets  as  the  testator  left  in  this  State,  and  which  were  here  at  the  time  the  let- 
ters ancillary  were  granted,  and  that  the  accounting  of  the  executor  here  was  to 
be  carried  no  further  than  was  necessary  to  enable  our  own  citizens  to  secure 
their  claims  out  of  assets  situate  within  our  own  jurisdiction;  after  which,  and 
the  payment  of  expenses,  the  further  administration  was  to  be  left  to  the  juris- 
diction where  the  estate  was  to  be  finally  closed.  Hence,  a  Ugatee,  resident  here, 
could  not  compel  the  execmtor  to  account  here  for  assets  not  left  by  the  testator 
in  this  State. 

'  Nichols  V.  Chapman,  9  Wend.  453;  Clayton  v.  Wardell,  3  Bradf.  1. 
^  Buckhout  V.  Hunt,  16  How.  Pr.  407. 

*  Co.  Civ.  Proc.  §§  1835, 1826.  The  rule  at  common  law  was,  that  every  one  was 
conclusively  presumed  to  have  knowledge  of  what  was  transacted  in  the  King's 
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straint  upon  creditors,  it  is  provided  that  costs  cannot  be  recov- 
ered against  executors  or  administrators,  except  in  certain  cases 
where  the  claims  sued  on  have  been  rejected  by  the  executors. 
The  principle  on  which  the  statute  proceeds  is,  that  the  represent- 
ative, being  a  trustee,  is,  like  all  trustees  where  the  names  of  the 
cesPuis  que  1/rust  are  not  given  in  the  deed,  bound  to  exercise  the 
utmost  care  before  he  accepts  a  claim  as  entitled  to  payment,  and 
the  law  will  afford  him  a  reasonable  time  to  examine  it.  The 
creditor's  right  of  action  in  the  meantime,  however,  is  not  abso- 
lutely suspended ;  he  may  prosecute  his  action,  but  he  must  do  so 
at  his  own  costs  and  expense,  and  not  at  the  costs  and  expense  of 
the  estate,  unless  he  can  show  that  the  executor  has  been  guilty  of 
some  laches  or  illegal  act  in  regard  to  the  adjustment  of  his 
claim.' 

Notice  to  creditors  to  present  claims.] — After  the  expiration  of 
at  least  six  months  since  the  granting  of  letters,  the  executor  or 
administrator  may  insert  a  notice,  once  in  each  week  for  six 
months,  in  a  newspaper  printed  in  the  county,  and  in  so  many 
other  newspapers  as  the  surrogate  may  deem  most  likely  to  give 
notice  to  the  creditors  of  the  deceased,  "requiring^  all  persons 
having  claims  against  the  deceased,  to  exhibit  the  same,  with  the 
vouchers  thereof,  to  such  executor  or  administrator,  at  the  place 
of  his  residence  or  transaction  of  business,  to  be  specified  in  such 
notice,  at  or  before  the  day  therein  named,  which  shall  be  at 
least  six  months  from  the  day  of  the  first  publication  of  such 
notice."  ^  The  surrogate  will  grant  an  order  for  the  publication 
of  the  notice  upon  the  application  of  the  representative  or  hia 
attorney.  The  application  is  usually  in  writing,  stating  that  six 
months  have  elapsed  since  the  granting  of  letters,  but  verification 
is  not  required.     The  surrogate  is  to  designate,  besides  a  news- 


courts,  and  that  the  record  was  constructive  notice  to  every  one  affected  thereby 
of  all  therein  contained;  and  an  executor  or  administrator  could  not  excuse  him- 
self for  having  consumed  the  estate  in  paying  debts  of  an  inferior  degree,  by 
showing  want  of  knowledge  of  the  judgment."  And  this  is  still  the  rule,  unless 
the  representative  avails  himself  of  the  right  to  publish  notice,  etc. 

'  Buclshout  v.  Hunt,  16  How.  Pr.  407. 

^  The  using  of  the  word  "requested"  instead  of  "  required"  in  the  notice, 
does  not  affect  the  validity  of  the  notice  (Prentice  v.  Whitney,  8  Hun,  300). 

2  2  E.  S.  88,  §  34. 
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paper  printed  in  the  county,  sucli  other  newspapers,  published  in 
the  county  or  elsewhere,  as  he  may  deem  "  most  likely  to  give 
notice  to  the  creditors  ;  "  to  be  able  to  do  which  he  should  be  in- 
formed of  any  facts  and  circumstances  calculated  to  influence  his 
selection.*  Publication  in  one  newspaper  printed  in  the  county, 
pursuant  to  the  order  of  the  surrogate,  is  sufficient,  unless  he 
directs  a  publication  in  some  other  paper  also.'  It  has  been 
doubted,'  but,  as  we  think,  without  good  reason,  whether  a  publi- 
cation in  one  paper  alone  was  sufficient.  The  notice  need  not 
specify,  as  the  place  of  presentment,  the  place  where  the  repre- 
sentative transacts  his  own  personal  business,  or  his  private  resi- 
dence. He  may  select  a  place  as  his  place  of  business  or  residence, 
so  far  as  his  relation  to  the  estate  is  concerned,  e.  g.,  the  office  of 
his  attorney ;  and  the  designation  of  such  place  in  the  notice  makes 
that  the  residence  or  place  of  business  of  the  executor,  for  that 
purpose,  within  the  meaning  and  object  of  the  statute.*  But  the 
notice  is  defective  if  it  requires  presentment  to  be  made  to  the 
attorney  of  the  executors  as  such,  instead  of  to  the  executors  them- 
selves.^ An  omission  of  the  middle  letter  of  the  name  of  the 
testator  in  the  notice  is  immaterial,  as  the  law  recognizes  but  one 
christian  name.' 

Sued.  2. — Pkbsentation  and  proof  op  claims. 

What  dcdms  may  he  presented.'] — The  omission  of  a  creditor 
to  present  his  claim  within  the  time  specified  in  the  published 
notice,  does  not  bar  his  right  of  action  on  the  claim ;  its  only  efEeet 
is  to  limit  his  recovery,  in  any  action  he  may  bring  on  the  claim, 
to  the  amount  of  the  assets  remaining  in  the  representative''s 
hands  unadministered  at  the  commencement  of  the  action,  and  to 


'  It  is  said  to  be  doubtful  whether  a  mere  order  of  publication  is  sufficient, 
without  a  formal  adjudication  that  a  publication  in  such  newspaper  alone  is 
deemed  most  likely  to  give  notice  to  creditors,  as  required  by  the  statute.  See 
Murray  v.  Smith,  9  Bosw.  689.  In  New  York  county,  the  notice  must  be  pub- 
lished in  The  Daily  Begister,  and  the  surrogate  designates  another  paper  in  addi- 
tion. 

'  Dolbeer  v.  Casey,  19  Barb.  149.  '  Murray  v.  Smith,  9  Bosw.  689. 

<  Hoyt  V.  Bonnett,  58  Barb.  539  (rev'd  on  other  grounds,  50  N.  Y.  538);  dis- 
approving Murray  v.  Smith,  9  Bosw.  689. 

'  Hardy  v.  Ames,  47  Barb.  413;  Whitmore  v.  Foose,  1  Den.  159. 

'  Comes  V.  Wilkin,  79  N.  Y.  139. 
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deprive  him  of  the  right  to  costs'.  It  is  only  in  case  he  presents 
his  claim,  and  the  same  is  disputed  or  rejected,  and  is  not  referred 
or  prosecuted  within  six  months  after  the  dispute  or  rejection, 
that  he  is  forever  barred  from  maintaining  an  action  upon  it, 
against  the  representative.^  The  notice  is  for  the  protection  of 
the  executor  or  administrator,  and  of  the  estate ;  there  is  no  abso- 
lute obligation  to  give  it  at  all.' 

Under  the  notice,  all  claims  against  the  estate,  of  whatever 
character,  may  be  presented,  provided  they  are  claims  which  ex- 
isted against  the  deceased  in  his  lifetime.  Contingent  liabilities, 
for  which  the  estate  is  not  primarily  liable,  and  upon  which  its 
liability  has  not  been  fixed — e.  g.,  claims  against  the  estate  of  a 
deceased  partner,  for  partnership  debts,  while  the  survivor  is  living 
and  the  remedy  against  him  has  not  been  exhausted — may  properly 
be  presented  under  the  executor's  notice.'  Hence,  the  provision 
of  the  statute  limiting  the  time  for  commencing  suits  upon  claims 
disputed  or  rejected,  include  claims  which  are  contingent,  as  well 
as  those  where  the  liability  is  certain  and  fixed.*  Claims  which 
have  been  established  by  judgment,^  or  which  have  been  decided 
upon  by  the  representative,*  before  or  during  the  publication,  need 
not  be  presented  after  the  publication  of  the  notice.  Claims  may 
be  presented  at  any  time  after  the  representative  qualifies  and 
enters  upon  the  discharge  of  his  duties ;  and  the  effect  of  his  de- 


'  3  R.  S.  89,  §  39;  Co.  Civ.  Proc.  §  1833;  Baggott  v.  Boulger,  2  Duer,  160; 
Erwin  v.  Loper,  43  N.  T.  531.  The  subject  of  the  limitation  of  actions  against 
executors  and  administrators  will  be  considered  hereafter. 

2  Field  V.  Field,  77  N.  Y.  294;  Bullock  v.  Bogardus,  1  Den.  376;  Russell  v. 
Lane,  1  Barb.  519. 

"  Hoyt  V.  Bonnett,  50  N.  Y.  538;  rev'g  58  Barb.  539;  Selover  v.  Coe,  63  N.Y. 
438;  Whitlock's  Estate,  1  Tuck.  491;  Francisco  v.  Fitch,  35  Barb.  130;  White 
V.  Story,  43  Id.  134.  Claims  for  a  possible  deficiency  on  a  mortgage  foreclo- 
siu-e  and  sale,  for  which  the  decedent  would  have  been  liable,  if  living,  should 
be  provided  for  by  the  representative,  and  hence  may  be  presented  under  the 
notice.    See  Williams  v.  Eaton,  3  Redf .  503. 

*  Comes  V.  Wilkin,  79  N.  Y.  129;  affl'g  14  Hun,  428. 

"  Matter  of  Phyfe,  5  N.  Y.  Leg.  Obs.  331.  Where  executors  or  administra- 
tors are  substituted  foi:  a  deceased  defendant  in  a  pending  action,  they  are  not 
entitled  to  presentation  of  the  demand  (Tindal  v.  Jones,  11  Abb.  Pr.  358;  19 
How.  Pr.  469). 

»  Field  V.  Field,  77  N.  Y.  394. 
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cision  on  the  claim  is  the  same,  whether  presented  before  or  after 
publication  of  such  notice.^ 

Proof  of  clcmns.'l — The  executor  or  administrator  may  require 
satisfactory  vouchers  in  support  of  any  claim  presented,  and  also 
the  affidavit  of  the  claimant  that  the  claim  "  is  justly  due,  that  no 
payments  have  been  made  thereon,  and  that  there  are  no  ofEsets 
against  the  same  "  to  his  knowledge.'  The  claimant  is  not  bound 
to  furnish  other  evidence  of  the  debt,  unless  required  to  do  so  by 
the  representative.'  The  claim  need  not  be  presented  to  each  of 
two  executors.* 

Proof  of  personal  clcmn .  of  executor,  etc.] — An  executor  or 
administrator  cannot  liquidate  his  personal  claim  against  the  de- 
cedent by  admitting  it  in  his  representative  capacity.  He  is  ex- 
pressly forbidden  to  retain  any  part  of  the  estate  in  satisfaction  of 
his  own  debt  or  claim,  "  until  it  shall  have  been  proved  to,  and  al- 
lowed by,  the  surrogate ;  and  such  debt  or  claim  shall  not  be  enti- 
tled to  any  preference  over  others  of  the  same  class."  ^  His  proof 
may  be  made  upon  a  settlement  of  his  accounts.*  But  the  per- 
sonal claim  of  an  executor  or  administrator,  in  whatever  manner 
presented,  requires  stricter  proof  than  the  claims  of  other  credit- 
ors. The  rule  is  general  that  the  claimant's  own  affidavit  verifying 
his  claim,  is  not,  of  itself,  the  proof  required.     The  existence  of 


'  Field  V.  Field,  mpra.  As  to  the  effect  of  presenting  claim  before  notice,  on 
the  limitation  of  an  action  upon  it,  s/espost,  p.  531. 

=  2  B.  8.  88,  §  35. 

3  Russell  V.  Lane,  1  Barb.  519;  Gansevoort  v.  Nelson,  6  Hill,  889. 

*  Genet  v.  Binsse,  3  Daly,  339. 

'  3  E.  8.  88,  §  33.    It  was  otherwise  before  the  Revised  Statutes. 

=  Co.  Civ.  Proc.  g  3739.  "From  the  death  of  the  decedent,  until  the  first 
judicial  settlement  of  an  account  of  his  executor  or  administrator,  the  running 
of  the  statute  of  limitations,  against  a  debt  due  from  the  decedent  to  the  ac- 
counting party,  or  any  other  cause  of  action,  in  favor  of  the  latter  against  the 
decedent,  is  suspended,  unless  the  accounting  party  was  appointed  upon  the 
revocation  of  former  letters  issued  to  another  person ;  in  which  case,  the  run- 
ning of  the  statute  is  so  suspended,  from  the  grant  of  letters  to  him,  until  the 
first  judicial  settlement  of  his  account.  After  the  first  judicial  settlement  of  the 
account  of  an  executor  or  administrator,  the  statute  of  limitations  begins  again 
to  run  against  a  debt  due  to  him  from  the  decedent,  or  any  other  cause  of  action 
in  his  favor  against  the  decedent "  (Id.  §  3740).  See  Treat  v.  Fortune,  2  Bradf . 
110. 
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the  debt  must  be  established  by  legal  evidence,^  in  addition  to  the 
verification  of  the  claim  by  the  representative  himself ; '  and  such 
verification  must  be,  in  each  particular,  the  same  as  the  verification 
which  he  may  require  of  another  creditor.  Thus,  where  the  ad- 
ministrator (sworn  on  his  own  behalf,  mthout  objection)  failed 
to  testify  that  no  payments  had  been  made  on  account  of  his 
claim,  or  that  there  were  no  offsets  against  it,  the  claim  was  re- 
jected, as  these  were  held  to  be  aflBrmative  facts  to  be  established 
by  the  claimant.' 

There  is  another  marked  difEerenee  in  respect  to  the  liquida- 
tion of  a  personal  claim  by  the  representative  and  of  one  presented 
by  a  third  person.  The  latter,  if  disputed  by  the  executor  or  ad- 
ministrator, the  surrogate's  court  has  no  jurisdiction  to  try  and  de- 
termine, but  the  former  he  must  determine,  whether  contested  or 
not.*  Likewise  the  surrogate's  court  has  authority  to  hear  and  de- 
termine a  claim  by  the  estate  against  the  executor.' 

SuBD.  3. — ^Detbbmining  disputed  claims. 

AocepUng  or  rejecting  claims.] — The  executor  or  administra- 
tor ought  to  decide  upon  the  claims  presented  to  him  with  reason- 
able dispatch.  He  is  of  course  liable  to  have  his  acceptance  of 
claims  called  in  question  upon  his  accounting ;  and  he  may  be  per- 
sonally charged  with  the  amount  of  claims  unwarrantably  paid  by 
him.     He  cannot  allow  claims  which,  though  otherwise  valid,  are 


'  Underhill  v.  Newburger,  4  Redf.  499;  Williams  v.  Purdy,  6  Paige,  168. 

2  Terry  v.  Dayton,  31  Barb.  519;  Clark  v.  Clark,  8  Paige,  151.  See  Brooks 
V.  Brooks,  4  Eedf.  813. 

'  Wood  V.  Rusco,  4  Redf.  380.  Claims  of  an  administrator  against  the  estate 
are  to  be  regarded  with  suspicion  where  they  are  not  based  upon  some  written 
obligation  of  the  decedent  (Id.).     See  Wright  v.  Wright,  4  Redf.  345. 

*  Kyle  V.  Kyle,  67  N.  Y.  400;  affl'g,  on  this  point,  3  Hun,  458;  Smith  v.  Christo- 
pher, 3  Hun,  585;  Shakespeare  v.  Markham,  72  N.  T.  400,  in  which  case  it  was 
held  that  the  fact  that  others  were  jointly  interested  with  the  executor,  or  that 
he  acquired  an  additional  interest  by  assignment  after  he  became  executor,  did 
not  affect  the  authority  of  the  surrogate  to  adjudicate  in  regard  to  it.  But,  it 
seems,  a  different  question  would  arise  where  an  executor,  after  he  became  such, 
purchased  a  claim  in  which  he  had  no  prior  interest.  It  is  thoroughly  well  set- 
tled that  a  surrogate  cannot  try  a  disputed  claim  of  a  third  person  against  the 
estate  (Stilwell  v.  Carpenter,  3  Abb.  N.  C.  243). 

'  Gardner  v.  Gardner,  7  Paige,  113. 


528  ADMINISTEATION  OF  ESTATE.   <to. 

What  is  Unreasonable  Neglect  or  Refusal  to  Pay  or  Refer. 

barred  by  the  statute  of  limitations,  whether  the  claim  is  his  own ' 
or  another's.'  Nor  can  he  revive  a  debt  so  barred  by  a  new  prom- 
ise.' He  may  insist  upon  a  proper  verification  of  the  claim  by  the 
claimant,  but  the  creditor  is  not  bound  to  exhibit  other  evidences, 
unless  required  to  do  so.*  He  may  reject  the  claim  outright,  or,  if 
he  has  reason  to  doubt  the  justice  of  the  claim,  he  may  consent  to 
a  reference  of  it  to  a  referee,  for  determination.  His  unreasona- 
ble rejection  of  the  claim,  or  his  refusal  to  consent  to  refer  it,  is 
at  the  risk  of  subjecting  the  estate,  or  himself  personally,  to  the 
costs  of  any  action  the  claimant  may  bring  for  the  recovery  of  the 
claim.  Where  it  appears  either  (1)  that  the  plaintiff's  demand 
was  presented  within  the  time  limited  by  the  public  notice,  and  (2) 
that  payment  was  unreasonably  resisted  or  neglected,  or  (3)  that 
the  defendant  refused  to  refer  the  claim,  the  court,  having  refer- 
ence to  the  facts  appearing  .on  the  trial,  may  award  costs  against 
him,  to  be  collected  out  of  his  individual  property  or  out  of  the 
property  of  the  decedent.^  On  the  other  hand,  it  is  of  the  first 
importance,  to  the  creditor,  to  know  explicitly  whether,  and  if  so 
when,  his  claim  is  rejected,  and  whether  the  representative  con- 
sents to  refer  it.  For  in  case  the  claim  is  disputed  or  rejected,  and 
is  not  referred,  the  creditor's  right  of  action  on  the  claim,  if  it  or 
any  part  of  it  is  then  due,  is  barred  after  six  months  from  such 
dispute  or  rejection.* 

WhM  is  wvreasonable  neglect  or  refusal  to  pay  or  refer.'] As 

bearing  upon  the  question  of  the  liability  to  costs,  of  the  represen- 
tative, or  of  the  estate,  in  an  action  on  the  claim,  it  is  important 
to  determine  what  is  an  unreasonable  neglect  or  refusal  of  the 
representative  to  pay  or  refer  the  claim ;  and  as  bearing  upon  the 
question  when  the  six  months'  limitation  of  actions  upon  claims 
disputed  or  rejected,  and  not  referred,  begins  to  run,  it  is  impor- 
tant to  inquire  what  amounts  to  a  rejection  or  dispute  of  the  claim, 

'  Rogers  v.  Rogers,  2  Wend.  503.    See  ante,  p.  613. 

'  Bloodgood  V.  Bruen,  8  N.  Y.  362;  rev'g  4  Sandf.  437.  A  provision  in  the 
will  for  the  payment  of  all^'^g^  debts  does  not  revive  a  debt  so  baiTed  (Id.). 

'Id.    But  see  Nagle  v.  McGinniss,  49  How.  Pr.  193. 

"  Russell  v.  Lane,  1  Barb.  519;  Gansevoort  v.  Nelson,  6  Hill,  389.  See  ante 
p.  526. 

'  Co.  Civ.  Proc.  §§  1885,  1836;  revising  3  R.  8.  90,  g  41. 

'  Co.  Civ.  Proc.  §  1833. 
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whetlier  reasonable  or  otherwise.  In  the  first  place,  it  should  be 
remarked  that  the  above  provision,  as  to  costs,  appKes  only  to  ac- 
tions against  executors  or  administrators ;  ^  provision  is  elsewhere 
made  as  to  costs  in  action  hy  executors,  etc.^  And  it  does  not 
apply  to  actions  commenced  against  the  decedent  in  his  lifetime, 
and  continued,  after  his  death,  against  the  executor,  etc. ;  ^  nor  to 
actions  upon  claims  created  since  his  decease,  by  or  under  the  di- 
rection of  the  executors ;  ^  nor  does  the  statute  apply  to  costs  on 
appeal,  or  interlocutory  costs.^  In  order  to  avail  himself  of  the 
statutory  exemption  from  costs,  the  executor  or  administrator 
must  bring  himself  clearly  within  the  condition  contemplated  by 
the  statute.     It  must  appear  ^  that  the  defendant  had  good  reason 


'  Fox  V.  Fox,  22  How.Pr.  453;  Woodruff  v.  Cook,  14  Id.  481;  Curtis  v,  Dut- 
ton,  4  Sandf.  719;  Howe  v.  Lloyd,  2  Lans.  336;  9  Abb.  Pr.  N.  S.  257;  Morgan  v. 
Skidmore,  3  Abb.  N.  C.  92 ;  overruling  Fish  v.  Crane,  9  Abb.  Pr.  N.  S.  252,  and 
Murray  v.  Smith,  9  Bosw.  689. 

'  Co.  Civ.  Proc.  §  3246.     See  ante,  p.  476. 

2  Benedict  v.  Caffe,  3  Duer,  669;  Lemen  v.  Wood,  16  How.  Pr.  285;  Tindall 
y.  Jones,  19  Id.  469;  11  Abb.  Pr.  258;  Merritt  v.  Thompson,  37  N.  Y.  235; 
MitcheU  v.  Mount,  17  Abb.  Pr.  313;  Yorks  v.  Peck,  9  How.  Pr.  201.  The  case 
of  Merritt  v.  Thompson,  supra,  expressly  overrules  McCann  v.  Bradley,  15 
How.  Pr.  79,  which  had  given  a  contrary  construction  of  the  statute,  but  in 
which  another  ground  for  denying  plaintiff's  motion  to  be  allowed  costs  ex- 
isted, and  was  noticed  by  the  court.  Mitchell  v.  Mount,  supra,  decided  at  about 
the  same  time  as  Merritt  v.  Thompson,  was  followed  by  Lemen  v.  Wood,  supra, 
and  a  view  in  harmony  therewith  was  adhered  to  in  Tindal  v.  Jones,  supi-a. 
The  same  conclusion,  as  that  in  Merritt  v.  Thompson,  is  said  to  have  been 
reached,  in  the  general  term,  in  Haight  v.  Hayt,  which,  however,  is  not  re- 
ported upon  this  point,  but  was  affirmed  on  the  merits  by  the  court  of  appeals 
(19  N.  Y.  464),  and  the  costs  of  the  several  appeals  allowed,  on  the  ground  that 
an  appeal  is  in  the  nature  of  a  new  action,  and  that,  as  to  the  appeal,  the  exec- 
utors ceased  to  be  defendants. 

*  Smith  V.  Patten,  9  Abb.  Pr.  N.  S.  205. 

»  Hunt  V.  Connor,  17  Abb.  Pr.  466;  Judah  v.  Stagg,  22  Wend.  641;  The  stat- 
ute does  not  apply  to  a  suit  to  foreclose  a  mechanic's  lien  (Marryatt  v.  Eiley,  2 
Abb.  N.  C.  119). 

*  It  is  for  the  successful  plaintiff  to  move  for  costs  on  notice,  and,  hence,  it 
is  for  him  to  show  that  costs  should  be  awarded  (see  Howe  v.  Lloyd,  2  Lans. 
336;  9  Abb.  Pr.  N.  S.  257).  The  order  of  the  court,  awarding  costs,  is  neces- 
sary, whether  against  the  estate  or  the  representative  personally  (Knapp  v.  Cur- 
tiss,  6  Hill,  386;  Mersereau  v.  Ryerss,  13  How.  Pr.  800;  Fish  v.  Crane,  9  Abb. 
Pr.  N.  S.  352;  Slocum  v.  Barry,  38  N.  Y.  46;  aflfi'g  34  How.  Pr.  320;  Morgan  v. 
Skidmore,  3  Abb.  N.  C.  92;  Smith  v.  Randall,  67  Barb.  377;  Dodge  v.  Crandall, 
30,  N.  Y.  394;  Marsh  v.  Hussey,  4  Bosw.  614;  Lindslay  v.  Deafendorf,  43  How. 
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to  believe  that  there  was  a  valid  defense  to  the  claim,  in  whole  or 
a  material  part  of  it,  and  that  the  defense  would  probably  have 
been  successful,  if,  for  example,  he  could  have  procured  the  at- 
tendance at  the  trial  of  a  certain  witness.'  "Where  the  claim  is 
materially  reduced  on  the  trial,  it  cannot  be  said  to  have  been  un- 
reasonably resisted.^  The  claim  on  which  the  recovery  is  had 
must  be  substantially  the  same  as  the  one  which  was  presented  to, 
and  rejected  by,  the  executor.'  But  the  fact  that  the  plaintiff  was 
allowed  to  amend  his  complaint  so  as  to  claim  a  larger  recovery, 
and  to  prove  and  to  recover  a  larger  compensation  for  services, 
tham  that  stated  in  the  claim  presented  to  the  executors,  does  not 
change  the  claim  from  that  originally  presented.* 

Offer  to  refer  claim.] — An  offer  to  refer  need  not  be  in  writ- 
ing; it  may  be  by  parol.^  It  is  the  duty,  however,  of  the  claim- 
ant, and  not  of  the  representative,  to  offer  to  refer.  "Until  such 
■offer  by  the  former,  the  latter  cannot  be  said  to  refuse  to  refer.* 
The  refusal  to  refer  must  be  explicit,  or,  at  least,  to  be  irresistibly 
implied,  as  from  neglect  to  answer  a  proposal  to  refer,  in  order  to 
charge  the  executor  therefor.  Eefusal  to  refer  will  not  be  im- 
plied from  a  rejection  of  the  claim  by  him.'' 


Pf.  90).  An  extra  allowance  may  be  granted  against  executors  (NiWo  v.  Binsse, 
47  Barb.  435;  32  How.  92).  To  warrant  the  charging  of  the  costs  on  the  repre- 
sentative personally,  he  must  be  found  to  be  guilty  of  mismahagement  or  bad 
faith  in  the  defense  (Co.  Civ.  Proc.  §  3246).     See  ante,  p.  476. 

'  Stephenson  v.  Clark,  13  How.  Pr.  282. 

^  Cruikshank  v.  Cruikshank,  9  How.  Pr.  350;  Comstock  v.  Olmstead,  6  Id. 
77;  Buckhout  v.  Hunt,  16  Id.  407;  Harrison  v.  Ayres,  18  Hun,  336;  Pursell  v. 
Try,  19  Id.  595;  58  How.  Pr.  317;  Pinkemelli  v.  BischofE,  2  Abb.  N.  C.  107. 
But  a  reduction  of  one-fifth,  in  a  claim  for  services,  in  consequence  of  a  differ- 
ence of  opinion  as  to  value,  where  there  had  not  been  a  denial  of  the  whole 
claim,  does  not  relieve  from  costs  (Fort  v.  Gooding,  9  Barb.  888).  See  Darling  v. 
Halsey,  2  Abb.  N.  C.  105. 

■2  Genet  v.  Binsse,  3  Daly,  239.  '  Field  v.  Field,  77  N.  Y.  294. 

'^  Lanning  v.  Swarts,  9  How.  Pr.  434. 

« Proude  v.  "Whiton,  15  How.  Pr.  304;  affl'd.  Id.  305,  n. ;  and  cases  supra. 

"  Proude  v.  Whiton,  supra;  Buckhout  v.  Hunt,  16  How.  Pr.  407.  In  the 
■case  of  Fort  v.  Gooding,  9  Barb.  388,  it  had  been  held,  that  if  the  executor  un- 
qualifiedly rejected  the  claim,  the  person  who  set  it  up  was  not  bound  to  de- 
mand a  reference,  in  order  to  charge  the  executor  with  the  consequences  of  re- 
fusing such  reference,  but  could  construe  such  rejection  as  a  refusal  to  refer. 
This  point  was  expressly  overruled  in  Proude  v.  Whiton,  sv^a,  however.    In 
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.  LimitaUon  of  action  on  rejected  claim.] — It  will  be  proper  to 
speak,  in  this  place,  of  the  effect  of  the  dispute  or  rejection  and 
the  refusal  to  refer  the  claim  upon  the  claimant's  right  of  action. 
The  statute  provides,  that  "  where  an  executor  or  administrator 
disputes  or  rejects  a  claim  against  the  estate  of  the  decedent,  ex- 
hibited to  him  after  the  commencement,  and  before  the  comple- 
tion, of  the  publication  of  a  notice  requiring  the  presentation  of 
claims,  as  prescribed  by  law,  unless  the  claim  is  referred,  as  pre- 
scribed by  law,  the  claimant  must  commence  an  action,  for  the  re- 
covery thereof,  against  the  executor  or  administrator,  within  six 
months  after  the  dispute  or  rejection,  or,  if  no  part  of  the  debt  is 
then  due,  within  six  months  after  a  part  thereof  becomes  due  ;  in 
default  whereof,  he,  and  all  persons  claiming  under  him,  are  for- 
ever barred  from  maintaining  such  an  action  thereupon,  and  from 
every  other  remedy  to  enforce  payment  thereof,  out  of  the  dece- 
dent's property."  ^  The  statute  is  said  to  be  highly  penal,  and 
must,  therefore,  be  strictly  construed.^    There  must  be  decisive 


(Jorham  v.  Eipley,  16  How.  Pr.  313,  tlie  creditor's  demand  having  been  rejected, 
hB  offered  to  refer  to  referees  to  be  approved  by  the  surrogate.  The  executors, 
instead  of  accepting  this  offer,  offered  to  refer  to  three  referees  named  by  them- 
selves, to  be  approved  of  by  the  surrogate.  It  was  held  that  this  was  a  refusal  to 
refer,  under  the  statute,  which  rendered  them  liable  for  costs,  in  an  action  on  the 
demand.  That  an  omission  by  the  executor  to  publish  notice  to  creditors  of  the 
€state  does  not  have  the  effect  to  charge  him  with  costs,  was  decided  in  Bullock 
V.  Bogardus,  1  Den.  276,  the  recovery  thereof  being  urged  upon  that  ground, 
and  In  that  case,  Harvey  v.  Skillman,  33  Wend.  571,  so  far  as  it  holds  to  a  con- 
trary doctrine,  was  expressly  overruled.  The  court  referred  to  Walrath  v.  Van- 
Duzen,  1  Den.  378,  n.,  which  sustained  the  doctrine  on  which  Bullock  v.  Bogar- 
dus, supra,  went,  and  this  rule  has  also  been  recognized  as  law  in  Russell  v. 
Lane,  1  Barb.  533;  Foot  v.  Gooding,  9  Barb.  888;  Comstock  v.  Olmstead,  6 
How.  Pr.  77.  In  the  earlier  case  of  Knapp  v.  Curtiss,  6  Hill,  386,  the  court  de- 
clined to  be  governed  by  the  rule  in  Harvey  v.  Skillman,  supra,  which  case, 
however,  it  attempted  to  distinguish.  In  Beeden  v.  Knowlton,  8  Sandf .  768, 
plaintiff's  application  for  costs  was  denied,  on  the  ground  that  the  check  drawn 
by  the  intestate,  on  which  the  action  was  brought,  was  not  presented  to  the  ad- 
ministratrix for  payment.  In  this  case,  the  defenses  set  up  seem  to  have  been 
without  foundation.  It  does  not  appear  that  notice  to  the  creditors  was  ever 
published. 

'  Co.  Civ.  Prqc.  §  1833;  modifying  3  R.  8.  89,  §  38.  As  to  the  general  stat- 
ute of  limitations,  of  actions  against  personal  representatives  upon  debts  of  a 
decedent,  see  ante,  p.  468. 

«  Elliott  V.  Cronk,  13  Wend.  35. 
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evidence  of  the  rejection  of  the  claim,  before  the  statute  will  be 
held  to  apply.*  The  disputing  or  rejecting  must  be  unequivocal. 
Refusing  to  pay  as  at  present  advised,  and  asking  particulars,  is  not 
disputing,  within  the  statute.^  In  the  absence  of  any  act  of  the  rep- 
resentative, indicating  his  rejection  or  dispute  of  the  claim,  it  wiU 
be  presumed  to  have  been  admitted.^  But  even  an  unreasonable 
delay  in  objecting  to  a  claim  does  not  preclude  the  defense  of  the 
statute  of  limitations,  in  an  action  on  the  claim.*  A  mere  neglect 
to  pay  an  honest  debt  upon  demand,  or  even  a  refusal  to  pay  it,  if 


'  Reynolds  v.  Collins,  3  Hill,  '36.  The  rejection  may  he  by  written  notice,, 
signed  by  the  attorney  of  the  representative,  done  at  the  latter's  request  (Selover 
V.  Coe,  63  N.  Y.  438). 

"  Hoyt  V.  Bonnett,  50  N.  Y.  538;  reversing  58  Barb.  529,  and  overruling,  in 
effect.  Cooper  v.  Felter,  6  Lans.  485.  In  Cooper  v.  Felter,  it  was  held,  that  if, 
upon  the  presentation  of  a  claim,  an  executor  does  not  admit  or  reject  it,  he 
must  be  regarded  as  disputing  it.  There  is  also  a  dictum  to  the  same  effect  in. 
Tucker  v.  Tucker,  4  Abb.  Ct.  App.  Dec.  438;  s.  c.  4  Keyes,  136.  In  Hoyt  v. 
Bonnett,  the  plaintiffs  presented  to  the  executors  certain  claims  against  the  es- 
tate. The  latter  caused  to  be  served  upon  the  former  a  written  notice,  stating, 
in  substance,  that,  as  at  present  advised,  they  declined  to  pay  the  claims,  and 
stated  that,  as  they  had  no  other  means  of  information,  they  would  be  greatly 
obliged  if  the  plaintiffs  would  furnish  them  with  a  bill  of  particulars.  The 
claims  so  presented  were  claims  against  two  firms  in  which  defendant's  testator 
had  been  a  partner.  At  the  time  of  the  presentation,  no  steps  had  been  taken  to 
collect  these  claims  out  of  the  surviving  partners  or  out  of  the  partnership 
property.  No  action  was  commenced  by  plaintiffs  within  six  months  after 
the  service  of  notice,  nor  did  they  make  any  offer  to  refer.  In  the  account  pre- 
sented by  defendants,  upon  their  final  accounting,  plaintiffs'  claims  were  omit- 
ted. They  appeared  and  objected  to  the  account  upon  that  ground.  The  sur- 
rogate overruled  the  objection,  passed  the  accounts,  and  decreed  distribution 
without  reference  to  plaintiffs'  claims.  This  was  held  to  be  error:  that  de- 
fendants had  not  disputed  or  rejected  the  claims  so  as  to  put  the  statute  in  op- 
eration, and  the  action  was  not  barred;  also  that  there  was  no  absolute  or  cer- 
tain debt  due,  either  at  law  or  in  equity,  from  the  estate  of  the  decedent  to 
plaintiffs,  at  the  time  they  exhibited  their  claims;  that  such  claims  did  not  con- 
stitute debts  against  the  estate  until  the  liability  had  become  fixed  by  an  inabil- 
ity to  collect  the  same  against  the  surviving  partners,  and  that,  even  if  the 
claims  had  been  rejected  or  disputed  by  the  notice  served,  the  statute  did  not 
then  begin  to  run,  and  that  the  suiTogate,  instead  of  making  a  final  distribution  of 
the  estate,  to  the  exclusion  of  plaintiffs,  should  have  made  a  reasonable  provis- 
ion for  their  claims  by  directing  a  sum  sufficient  to  satisfy  the  claim  to  be  re- 
tained to  be  applied  to  the  payment  thereof  when  due. 

^  Underbill  v.  Newburger,  4  Redf.  499. 

*  Bucklin  v.  Chapin,  1  Lans.  443. 
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put  upon  any  other  ground  than  that  the  debt,  or  some  part  of  it, 
is  not  legally  or  equitably  due,  is  not  a  disputing  or  rejection 
within  the  statute.^  The  representative's  offer  to  refer,  though 
accepted  by  the  claimant,  if  not  followed  by  an  actual  submission, 
is  not  a  waiver  of  the  statute.  To  ■  constitute  such  a  waiver,  the 
offer  should  be  accepted  within  the  six  months,  and  this  followed 
by  an  actual  submission.^  In  general,  the  statute  may  be  said  to 
apply  to  any  claim,  provable  under  the  notice  to  creditors,  e.  g.,  a 
contingent  claim.' 

The  present  code  has  expressed  the  construction  given  to  the 
original  statute,  so  that  the  short  limitation  applies  only  to  de- 
mands exhibited  to  the  representative  after  the  commencement, 
and  iefore  the  completion,  of  the  publication  of  the  notice  to 
creditors.*  It  is  also  in  accordance  with  another  construction '  of 
the  original,  and  bars  any  remedy  not  only  against  the  representa- 
tive but  also  against  the  devisees,  heirs,  etc.,  of  the  decedent. 

A  valid  rejection  may  be  waived  by  the  subsequent  acts  of  the 
executor ;  thus,  where  an  executor  to  whom  a  claim  was  presented, 
rejected  it,  but  afterwards  entertained  negotiations  in  reference  to 
.settlement,  and  procured  delay,  it  was  held  that  the  first  rejection 
could  not  be  deemed  to  make  effectual  the  statute  bar,  but  must 
be  deemed  waived  by  the  subsequent  acts  of  the  executor,  and 
that  the  statute  only  began  to  run  from  the  time  when  he  finally 
rejected  the  demand.'  Where  the  executor  or  administrator  ad- 
mits the  validity  of  a  debt,  by  paying  the  interest  from  time  to 
time,  or  a  part  of  the  principal,  it  is  tantamount  to  a  formal  ad- 
mission of  its  justice  upon  presentment  under  the  notice.' 

Reference  of  disputed  claims.] — If  the  executor  or  adminis- 
trator doubt  the  justice  of  any  claim  presented,  he  may  enter  into 


'  Kidd  V.  Chapman,  3  Barb.  Ch.  414. 

^  Cornes  v.  Wilkin,  79  N.  Y.  139;  affi'g  14  Hun,  438.  See  Bank  of  Fishkill 
v.  Speight,  47  N.  T.  668. 

'  Cornes  v.  Wilkin,  79  N.  T.  139;  affl'g  14  Hun,  438;  Hoyt  v.  Bonnett,  50 
N.  T.  538;  rev'g  58  Barh.  539. 

*  Tucker  v.  Tucker,  4  Abb.  Ct.  App.  Dec.  438;  4  Keyes,  136;  Flagg  v.  Ru- 
den,  1  Bradf .  193.  On  the  question  of  costs,  however,  it  has  been  recently  held 
that  the  time  of  presentment  of  the  claim  is  immaterial,  so  long  as  its  payment 
■was  unreasonably  refused  (Field  v.  Field,  77  N.  T.  394). 

»  Selover  v.  Coe,  63  N.  Y.  438.  «  Calanan  v.  McClure,  47  Barb.  306. 

'  Johnson  v.  Corbett,  11  Paige,  365. 
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an  agreement  in  writing  with  the  claimant,  to  refer  the  matter  in 
controversy  to  three  disinterested  persons,  or  to  a  disinterested 
person,  to  be  approved  by  the  surrogate,  and  upon  filing  such 
agreement,  and  approval  of  the  surrogate,  in  the  office  of  the  clerk 
of  the  county  in  which  the  parties,  or  either  of  them,  reside,  an 
order  may  be  entered  by  the  clerk,  referring  the  mattet  in  contro- 
versy to  the  person  or  persons  so  selected.*  The  agreement  to  re- 
fer should  present  substantially  the  issue  between  the  parties.  It 
is  a  substitute  for  the  pleadings  in  an  ordinary  action.^  But  the 
entry  of  the  order  of  reference  must  be  deemed  to  be  the  com- 
mencement of  the  action,  for  the  purpose  of  determining  whether 
the  action  has  been  brought  within  the  time  limited  by  statute.' 

What  may  he  referredJ] — Only  those  claims  are  referable 
which  accrued  during  the  decedent's  life,  or  would  have  accrued 
against  him  if  he  had  lived.*  Thus,  where  a  testator,  in  his  will, 
gave  to  his  widow  as  much  as  she  would  need  for  support,  the 
court  held  that  an  account  against  the  estate  for  support  furnished 
by  a  third  person,  was  not  referable  under  the  statute.'  "Eov  does 
the  statute  extend  to  the  liability  of  the  estate  of  a  deceased  exec- 
utor, for  assets  held  by  him  as  such  at  his  death,'  nor  to  claims 
made  by  the  executor  against  other  parties,  and  in  favor  of  the 
estate,  except  strictly  in  the  way  of  set-ofE,'  nor  to  a  claim  by  an 
executor  in  his  own  behalf,  though  all  the  parties  consent  thereto.* 
The  reference  is  not,  however,  confined  to  claims  arising  on  con- 


1  2  R.  S.  88,  §  36;  as  am'd,  L.  1859,  c.  261,  §  2. 

''  Woodin  V,  Bagley,  13  Wend.  453.  An  agreement  between  the  executor 
and  a  creditor  to  "submit"  the  matter  in  controversy  to  certain  persons,  to  "de- 
termine and  award"  upon  the  same,  and  that  judgment  shall  be  entered  "upon 
such  award  and  determination,"  is  not  an  agreement,  under  the  statute,  to  refer 
(Akely  v.  Akely,  17  How.  Pr.  31).  But  executors  and  administrators  have  the 
power  to  submit  to  arbitration  disputed  claims  or  demands,  in  favor  of,  or  against,, 
the  estate  (Wood  v.  TunniclifE,  74  N.  Y.  38). 

»  Bucklin  v.  Ohapin,  1  Lans.  443,  449;  Reynolds  v.  Collins,  3  Hill,  367;  Com- 
stocli  V.  Olmstead,  6  How.  Pr.  77 ;  Hultslander  v.  Thompson,  5  Hun,  349.  As 
to  how  far  these  proceedings  are  to  be  deemed  actions,  see  Sanf ord  v.  Sanford, 
4  Supm.  Ct.  (T.  &  0.)  686;  Tracy  v.  Suydam,  30  Barb.  110;  Coe  v.  Coe,  87  Id. 
233;  14  Abb.  Pr.  86  ;  Munson  v.  Howell,  12  Abb.  Pr.  77;  30  How.  Pr.  59. 

••  Godding  v.  Porter,  17  Abb.  Pr.  374.  » Id. 

«  Sands  v.  Craft,  10  Abb.  Pr.  216;  18  How.  Pr.  438. 

'Akely  v.  Akely,  17  How.  Pr.  21. 

«  Shakespeare  v.  Markham,  10  Hun,  311 ;  affi'd,  73  N.  T.  400. 


ADMINISTRATION  OF  ESTATE,   4c.  535 

Order  of  Reference  and  Hearing. 

tract,  nor  to  those  cognizable  in  the  common-law  courts.  The  ob- 
ject of  the  statute  is  to  allow  a  reference  of  all  claims  against  the 
estate,  whether  of  a  legal  or  an  equitable  nature,  which,  the  ex- 
ecutor or  administrator  is  competent  to  adjust  and  settle,^  and  a 
claim  against  the  estate  for  a  tort  of  the  deceased — e.  g.,  the  con- 
version of  personal  property — is  referable  under  the  statute,*  and 
so  are  unliquidated  claims  by  a  surviving  partner,  against  the 
estate  of  a  deceased  partner,  growing  out  of  the  partnership,  in- 
cluding payments  made  after  his  death.' 

Order  of  reference  and  hearing.] — A  substantial  compliance 
with  the  terms  of  the  statute  is  enough  to  confer  jurisdiction  on 
the  referee,  to  decide  the  controversy,  and  on  the  court  to  confirm 
his  report.  Thus,  an  order  signed  by  the  surrogate  reciting  the 
presentation  of  the  claim,  and  that  the  parties  were  agreed  on  a. 
reference,  and  a  consent  to  the  order  signed  by  the  attorneys  on 
behaK  of  the  parties,  amount  to  an  agreement  in  writing  to  refer, 
which  is  sufficient  under  the  statute.  The  naming  of  the  referee 
in  the  order  is  sufficient  evidence  that  he  was  approved  by  the  sur- 
rogate.* The  order  should  be  entitled  in  the  supreme  court,  though 
it  is  no  objection  that  it  was  entitled  in  the  surrogate's  court.  The 
order  and  agreement  should  be  filed  with  the  county  clerk,  but  it 
may  be  filed  nunc  pro  tunc,  to  sustain  the  judgment  on  the 
referee's  report.^  The  reference  is  to  proceed  as  in  an  ordinary- 
action.  The  referee  makes  his  report  to  the  supreme  eourtw  He 
has  the  same  powers,  and  is  entitled  to  the  same  compensation, 
and  is  subject  to  the  same  control  as  referees  in  an  action.     The. 


'  Brockett  v.  Bush,  18  Abb.  Pr.  337;  "White  v.  Story,  43  Barb.  134;  38  How.. 
Pr.  173.  Compare  Comes  v.  Wilkin,'  79  K  Y.  139;  affi'g  14  Hun,  438 ;  Hoyt  v. 
Bennett,  50  N.  Y.  538 ;  rev'g  58  Barb.  539. 

^  Brockett  y.  Bush,  supra. 

'  Francisco  v.  Pitch,  35  Barb.  130.  In  York  v.  Peck,  9  How.  Pr.  301,  an 
opinion  was  intimated  that  the  statute  applied  to  claiihs  of  a  legal  nature  only. 
The  same  view  was  taken  in  Sands  .v.  Craft,  10  Abb.  Pr.  316,  where  an  order 
awarding  costs  against  an  executor,  granted  on  the  ground  that  he  had  refused 
to  refer  a  strictly  equitable  cause,  was  set  aside.  But  the  mere  fact  that  the  ex- 
ecutor has  an  equitable  defense,  has  never  been  held  to  be  a  ground  for  his  re- 
fusing to  refer  (Robertson  v.  Sheill,  3  Den.  161). 

■»  Bucklin  v.  Chapin,  53  Barb.  488;  35  How.  Pr.  155. 

"■  Id.  See  Comstook  v.  Olmstead,  6  How.  Pr.  77 ;  Eobert  v.  Ditmas,  7  Wend. 
623. 
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court  may  set  aside  the  report  of  the  referee,  or  appoint  another 
in  his  place,  and  may  confirm  his  report  and  adjudge  costs,  as  in 
actions  against  executors.  The  judgment  of  the  court  thereupon 
is  made  valid  and  effectual  in  all  respects,  as  if  the  same  had  been 
rendered  in  a  suit  commenced  by  the  ordinary  process.'  The  de- 
fendants standing  upon  their  denial,  in  the  agreement  to  refer,  of 
the  justice  of  the  claim,  may  make  any  defense  that  the  decedent 
might  have  made  if  alive,  and  the  same  were  properly  pleaded  in 
an  action  brought  upon  the  claim — e.  g.,  they  may  avail  them- 
selves of  the  statute  of  limitations,^  without  having  pleaded  it.' 

Judgment  on  referee^ s  report.'] — The  report  of  the  referee  is  a 
verdict,  within  the  statute*  allowing  judgment  to  be  entered  by 
leave,  on  the  death  of  a  party,  within  two  terms  after  verdict.' 
Judgment  on  the  referee's  report  can  be  entered  only  by  order  of 
the  court,  on  motion.*  The  court  has  no  power  to  order  judgment 
against  the  report  of  the  referee.  It  must  be  confirmed,  and 
judgment  ordered  thereon,  or  it  must  be  set  aside ;  in  which  case 
a  new  trial  follows  before  the  same  referee,  or  another  appointed 
in  his  place.'  Where  the  unsuccessful  party  has  taken  no  excep- 
tions to  the  report  of  the  referee,  and  has  made  up  no  case,  the 
court,  on  a  motion  for  judgment  on  the  report,  cannot  do  other- 
wise than  to  confirm  the  report,  with  leave  to  enter  judgment ; 
but  may,  in  its  discretion,  give  the  unsuccessful  party  leave  to 
except  to  the  report,  and  to  make  a  case  and  exceptions  which 
may  form  part  of  the  judgment  roll,  so  that  he  can  review  the 
decision  of  the  referee  by  an  appeal.^     The  referee  has  no  power 


•  2  R  S.  89,  §  37.     See  Code  of  Procedure,  §  317 ;  L.  1880,  c.  245,  §  3,  subd.  8. 

»  Tracy  v.  Suydam,  30  Barb.  110.  By  making  the  stipulation  to  refer,  the 
executor  is  estopped  from  denying  that  his  testator  left  a  will,  and  that  letters 
testamentary  were  issued  to  him  (Banfleld  v.  Rumsey,  4  Supm.  Ct.  [T.  &  C] 
322). 

'  Converse  v.  Miner,  31  Hun,  867,  and  cases  supra. 

*-2  B.  S.  387,  §  4 ;  revised  in  Co.  Civ.  Proc.  §  763. 

'  Burhans  v.  Burhans,  10  Wend.  601.  But  the  judgment  entered  does  not 
render  the  claim  a  judgment-debt,  as  to  the  grantee  of  heirs-at-law,  and  does 
not  preclude  the  heirs  from  setting  up  the  statute  of  limitations,  to  the  claims 
upon  which  it  was  recovered  (Sharpe  v.  Freeman,  45  N.  T.  802;  aflS'g  2  Lans,  171). 

»  Radley  v.  Fisher,  24  How.  Pr.  404. 

'  Coe  v.  Coe,  14  Abb.  Pr.  86;  37  Barb.  232. 

'  Coe  V.  Coe,  supra;  Smith  v.  Velie,  60  N.  T.  106.    But  where,  upon  a  mo- 
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to  pass  upon  the  question  of  costs.^     It  is  for  the  court  to  allow 
costs,  and  the  rule  is  the  same  as  in  actions  against  executors,  etc. 

Compromising  debts.] — Authority  is  conferred  on  the  surro- 
gate to  authorize  the  compounding  of  a  debt  due  to  the  estate,  by 
the  executor  or  administrator .'^  This  statute  does  not  confer  upon 
executors  and  administrators  powers  which  they  did  not  possess 
before,  but  it  affords  them  additional  protection,  when  acting  in 
good  faith  in  the  exercise  of  their  common-law  powers.  They 
could  before  that  act  compromise  a  claim,  but  might  perhaps  be 
responsible  for  serious  error  in  judgment.  The  act  enables  them 
to  obtain  the  sanction  of  the  judgment  of  the  surrogate,  which 
affords  them  additional  protection.'  Irrespectively  of  the  statute, 
it  is  the  duty  of  an  executor  to  compound  and  release  a  debt,  when 
the  interests  of  the  estate  require.*    The  power  of  the  surrogate  is 


tion  to  confirm  the  report,  tlie  moving  papers  showed  incontrovertibly  a  claim 
of  a  nature  not  referable,  the  defendant  was  allowed  to  oppose  the  motion  to 
confirm  the  report  of  the  referee  without  making  a  case.  In  such  a  case,  how- 
ever, the  court,  on  denying  the  motion  to  confirm  the  referee's  report,  will  not 
give  coBts,  the  reference  having  been  made  on  consent  of  the  parties.  Nor  will 
it  order  the  report  to  be  set  aside,  for  the  plaintiff  may  desire  to  test  its  validity 
as  an  award  (Godding  v.  Porter,  17  Abb.  Pr.  374).  Where,  upon  appeal  from  a 
judgment  entered  upon  the  referee's  report,  the  judgment  is  set  aside  and  the 
order  of  reference  vacated,  the  court  at  special  term  has  power  to  refer  the  case 
to  a  new  referee  to  hear  and  determine,  even  though  the  action  be  one  in  which 
a  compulsory  reference  cannot  be  ordered  (Masten  v.  Budington,  18  Hun,  105). 

'  Smith  V.  Randall,  67  Barb.  377.  Costs  are  not  allowed  unless  the  claim 
has  been  unreasonably  resisted  or  neglected  (Robert  v.  Ditmas,  7  Wend.  523 ; 
followed  in  Carhart  v.  Blaisdell,  18  Id.  531).  But  the  claimant  is  entitled, 
against  the  executors,  to  the  necessary  disbursements  of  fees  of  officers  allowed 
by  law,  including  the  compensation  of  referees,  although  the  court  may  have 
adjudged  that  he  is  not  entitled  to  costs  (Newton  v.  Sweet,  4  How.  Pr.  134). 
See  Van  Sickler  v.  Graham,  7  Id.  308;  Avery  v.  Smith,  9  Id.  349;  Linn  v.  Clow, 
14  Id.  508;  Radley  v.  Fisher,  34  Id.  404;  Munson  v.  Howell,  13  Abb.  Pr.  77. 
The  court  of  appeals  held,  in  Morgan  v.  Skidmore  (3  Abb.  N.  Cas.  93),  that  sec- 
tion 41  of  3  Revised  Statutes,  p.  90,  applies  in  its  full  extent  to  all  cases  which 
fall  within  its  scope,  notwithstanding  the  provisions  of  the  code,  thus  overrul- 
ing, on  this  point,  Fish  v.  Crane,  9  Abb.  Pr.  N.  S.  353;  and  Murray  v.  Sinith,  9 
Bosw.  689.     See  Code  of  Procedui-e,  §  317;  L.  1880,  c.  345,  §  3,  subd.  8. 

'  L.  1847,  c.  80,  §  1. 

'  Chouteau  v.  Suydam,  31  N!  Y.  179;  Gillespie  v.  Brooks,  3  Redf.'349. 

■•Leland  v.  Manning,  4  Hun,  7;  Matter  of  Scott,  1  Redf.  334;  Murray  v. 
Blatchf  ord,  1  Wend.  583.  A  provision  in  the  will  authorizing  the  executors  to 
compound  with  debtors  of  the  estate  who  were  unable  to  pay,  or  wholly  to  for- 
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not  confined  to  the  compromise  of  claims  against  insolvent  debt- 
ors, as  has  been  supposed,*  but  extends  as  well,  to  claims  against 
solvent  debtors,  where  there  is  any  reason  to  doubt  either  the 
legality  of  the  claim  ^  or  the  existence  of  a  valid  set-off.^  But  the 
surrogate  will  not  sanction  the  executing,  by  the  representative,  of 
a  composition-deed,  by  which  a  long  extension  of  credit  is  given 
the  debtor,  without  present  payment  of  any  part  of  the  debt. 
This  is  not  a  "  compromise  "  of  the  debt,  which  means  the  accept- 
ance of  a  part,  in  satisfaction  of  the  whole.*  The  application  to 
the  court  is  made  by  the  representative  exjparte,  upon  a  verified 
petition  or  an  affidavit.  Although  the  persons  interested  in  the 
estate  are  not  entitled  to  notice  of,  or  to  be  heard  upon,  such  an 
application,  they  have  the  right  to  object  to  the  compromise  upon 
the  representative's  accounting,  and  may  then  show  that  the  claim 
was  fraudulently  or  negligently  compounded.'  It  is  doubtful  if 
the  court  can  authorize,  on  a  compromise  of  a  claim,  the  payment 
out  of  the  estate  of  the  debtor's  attorney's  fee.^ 


SECTION    SECOND. 
PAYMENT  OF  DEBTS. 

SuBD.  1. — Classes  of  debts  and  order  of  priority. 
3. — Marshalling  assets. 
3, — Proceedings  to  compel  payment  of  debts. 

SuBD.  1. — Classes  of  debts  and  order  of  priority. 

The  order  of  preference  in  jpa/ymemt  of  debts.'] — ^Having  con- 
sidered the  methods  by  which  the  creditors  of  the  decedent  are 


bear  suing  them,  does  not  authorize  the  executors  to  abstain  from  deducting, 
from  a  legacy  for  the  benefit  of  a  poor  person,  a  debt  due  from  him  to  the  tes- 
tator (Stagg  V.  Beekman,  3  Edw.  89). 

'  Howell  V.  Blodgett,  1  Redf.  323;  Patten's  Estate,  1  Tuck.  56. 

'  Shepard  v.  Saltus,  4  Eedf.  383. 

'  Berrien's  Estate,  16  Abb.  Pr.  N.  S.  33. 

"  Matter  of  Loper,.  3  Redf.  545. 

'•  L.  1847,  c.  80,  §  2.  Executors  or  administrators  who,  without  a  surrogate's 
order,  compound  debts  due  the  estate  which  were  inventoried  as  worthless,  are 
not  chargeable  with  more  than  they  have  collected,  unless  there  is  evidence  of 
bad  faith  or  serious  error  of  judgment  (Gillespie  v.  Brooks,  3  Redf.  349). 

'  See  Oilman  v.  Gilman,  3  Hun,  33. 
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ascertained,  and  their  claims  determined,  we  proceed  to  the  sub- 
ject of  the  payment  of  the  liquidated  debts,  by  the  personal  rep- 
resentative. The  common-law  rule,  which  prevailed  in  this  State 
before  the  adoption  of  the  Revised  Statutes,  prescribed  the  fol- 
lowing order  for  the  payment  of  a  decedent's  debts  :  (1)  funeral 
charges  and  the  expenses  at  the  probate  office ;  (2)  debts  due  to 
the  "State ;  (3)  debts  of  record,  as  judgments,  recognizances  and 
final  decrees ;  (4)  debts  due  for  rent,  and  debts  by  specialty,  as 
bonds  and  sealed  notes,  and,  lastly,  debts  by  simple  contract.^ 
Besides  these  classes  of  preferred  debts,  it  was  possible,  in  various 
ways,  to  obtain  a  preference  of  one  debt  over  others  of  the  same 
class,  e.  g.,  by  obtaining  a  judgment — the  judgment  first  obtained 
having  a  preference  over  others.  And  the  executor  or  adminis- 
trator might  confess  judgment ;  so  he  might  retain  for  a  debt  due 
to  himself  in  preference  to  other  debts  of  the  same  class,  due  to 
strangers.'  By  the  Revised  Statutes,^  the  executor  or  administra- 
tor, after  discharging  the  funeral  expenses  and  the  cost  of  the 
administration,  is  required  to  pay  the  debts  of  the  decedent  in  the 
following  order  of  classes : 

"1.  Debts  entitled  to  a  preference,  under  the  laws  of  the 
United  States; 

"  2.  Taxes  assessed  upon  the  estate  of  the  deceased,  previous 
to  his  death ; 

"3.  Judgments  docketed,  and  decrees  enrolled,  against  the 
deceased,  according  to  the  priority  thereof,  respectively ; 

"  4.  AH  recognizances,  bonds,  sealed  instruments,  notes,  bills 
and  unliquidated  demands  and  accounts." 

No  preference  can  be  given  in  the  payment  of  any  debt,  over 
other  debts  of  the  same  class,  except  those  specified  in  the  third 
class ;  *'.  e.,  judgments  and  decree's,  which  are  to  be  paid  according 
to  the  time  of  their  docketing.''  But  rents  due  or  accruing,  upon 
leases  held  by  the  deceased  at  the  time  of  his  death,  may,  by  order 


'  2  Kent  Comm.  416.  For  the  English  rule,  see  Toller,  259;  2  Williams  on 
Ex'rs,  7th  ed.  991. 

^  See  Becker  v.  Miller,  2  Paige,  149 ;  Rogers  v.  Hosack,  18  "Wend.  319 ;  6  Paige, 
415.  A  testator  could  not  (and  cannot  now)  defeat  the  rules  of  law  as  to  prece- 
dence of  debts,  by  directing  his  executors  to  make  an  equal  distribution  of  his 
assets  among  all  his  creditors  (2  "Williams  on  Ex'rs,  990). 

3  3  R.  S.  87,  §  37.  -i  3  R.  8.  87,  §  28. 
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of  the  surrogate,  be  paid  before  debts  of  tlie  fourth  class,  if  it  ap- 
pears to  the  satisfaction  of  the  surrogate  that  such  a  preference 
will  benefit  the  estate.'  Debts  not  due  are  on  an  equality  with 
debts  due  and  payable,'  and  may  be  paid  by  an  executor  or  admin- 
istrator, according  to  the  class  to  which  they  belong,  after  deduct- 
ing a  rebate  of  interest  upon  the  sum  paid,  for  the  time  unexpired.* 
The  commencement  of  a  suit  for  the  recovery  of  any  debt,  or  the 
obtaining  a  judgment  thereon  against  the  executor  or  administra- 
tor, does  not  entitle  such  debt  to  any  preference  over  other  debts 
of  the  same  class.*  A  debt  due  to  an  executor  or  administrator 
has  no  preference  over  others  of  the  same  class,  and  he  cannot  re- 
tain funds  in  his  hands  for  the  payment  of  such  debt  or  claim, 
until  it  has  been  proved  to,  and  allowed  by,  the  surrogate.^ 

1.  Preference  xmder  United  States  laws^ — ^By  the  Revised 
Statutes  of  the  United  States,'  whenever  the  estate  of  any  deceased 
debtor  in  the  hands  of  the  executors  or  administrators  is  insufficient 
to  pay  all  the  debts  due  from  the  deceased,  the  debts  due  to  the 
United  States  shall  be  first  satisfied ;  and  every  executor  or  admin- 
istrator who  pays  any  debt  due  by  the  estate  for  which  he  acts,  be- 
fore he  satisfies  and  pays  the  debts  due  to  the  United  States,  is  an- 
swerable in  his  own  person  and  estate  for  so  much  as  remains  un- 
paid. It  is  also  provided,  that  whenever  the  principal  in  any  bond 
given  to  the  United  States  is  deceased,  and  his  estate  and  effects 
are  insufficient  for  the  payment  of  his  debts,  and  in  case  any  surety 
in  the  bond,  or  his  executor,  administrator  or  assignee,  pay  to  the 
United  States  the  money  due  on  the  bond,  such  surety,  his  execu- 
tor, administrator  or  assignee,  shall  have  the  like  priority  for  the 


'  3  K.  S.  87,  §  30.  « Id.  §  28.  ,  '  Id.  g  39. 

*  H-  .§  38.  « Id.  §  33.     See  ante,  p.''539. 

« IT.  8.  Rev.  Stat.  691,  §§  8466,  8468.  This  preference  would  exist  in  favor 
of  the  United  States,  independently  of  the  statutes  of  this  State,  if  it  be  true,  as 
has  been  held  (United  States  v.  Duncan,  4  McLean,  307),  that  the  laws  of  the 
United  States  control  all  State  laws  for  the  distribution  of  estates,  and  supersede 
all  State  laws  upon  the  subject  that  come  within  their  provisions  (United  States 
V.  Duncan,  13  111.  538).  This  statutory  preference  given  to  the  United  States 
does  not,  however,  it  seems,  create  any  lien  on  the  funds  in  the  hands  of  theex- 
ecutor  or  administrator,  and  if,  without  notice  of  the  debt  being  a  preferred  one, 
he  distributes  the  estate  without  providing  for  it,  he  will  not  be  liable  personally 
(per  Marshall,  C.  J,  in  United  States  v.  Fisher,  3  Cranch,  890;  concurred  in 
by  Platt,  J.,  in  Aiken  v.  Dunlap,  16  Johns.  85). 
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recovery  and  receipt  of  the  moneys  out  of  the  estate  and  effects  of 
the  deceased  principal  as  is  secured  to  the  United  States,  and  may 
maintain  a  suit  upon  the  bond,  in  law  or  equity,  in  his  own  name, 
for  the  recovery  of  all  moneys  paid  thereon. 

2.  Taxes.] — On  the  theory  that  the  people  of  the  State  suc- 
ceeded, at  the  revolution,  to  the  prerogatives  of  the  crown  of 
Great  Britain,  within  the  limits  of  the  State,  it  has  been  said  that, 
independently  of  the  statute,  all  debts  due  to  the  State,  e.  g.,  taxes, 
should  have  a  preference  in  payment,  over  debts  of  the  same  rank 
due  to  individuals.'  But  since  the  adoption  of  the  Eevised  Stat- 
utes, the  State  h&,s  no  right  of  priority  in  payment,  except  as  con- 
ferred by  that  statute,  on  the  principle  of  expressio  im,ius  est  ex- 
clusio  alterius.  The  taxes  upon  the  real  property  of  the  deceased, 
which  are  to  be  paid  out  of  the  personal  estate,  are  only  those 
which  were  assessed  previous  to  the  death  of  the  deceased ;  and  the 
executors  or  administrators  are  not,  therefore,  warranted  in  paying 
taxes  assessed  subsequently  to  his  death.^  The  latter  are  charge- 
able upon  the  land.  There  is,  therefore,  no  ratable  apportionment, 
varying  according  to  the  period  of  the  year  the  decedent  died,  of 
the  amount  to  be  paid  out  of  the  personalty,  and  that  chargeable 
on  the  land.'  The  term  "taxes"  does  not  include  assessments 
made  by  a  municipal  corporation  under  authority  derived  from  the 
legislature ;  and  although  such  an  assessment,  which  was  confirmed 
at  the  time  of  the  decease  of  the  testator,  is  a  personal  debt,  and 
should  be  paid  out  of  the  personal  estate,  it  is  not  entitled  to  any 
priority  before  other  debts.* 

3.  Judgments  and  decrees.] — Previously  to  the  adoption  of  the 
Revised  Statutes,  judgments  had  a  right  of  priority  of  payment, 
as  among  themselves,  according  to  the  date,  not  of  their  entry,  but 
of  the  issue  of  execution  upon  them.  ISTow,  however,  they  are 
payable  "  according  to  the  priority  thereof,  respectively," ' — ^that 


'  See  3  Kent  Comm.  416. 

^  Wilcox  V.  Smith,  26  Barb.  316.  As  to  the  authority  of  administrators,  etc., 
to  deal  with  real  estate,  and  to  collect  rents,  see  ante,  pp.  438,  445. 

'  Griswold  v.  Griswold,  4  Bradf.  316. 

'  Seabury  v.  Bowen,  3  Bradf.  307. 

'  3  R.  S.  87,  §  37.  The  fact  that  the  judgment  is  more  than  ten  years  old, 
and  hence  has  ceased  to  be  a  lien  on  real  estate,  does  not  affect  its  right  to  pri- 
ority (Ainslie  v.  Radcliff,  7  Paige,  439). 
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is,  of  their  docketing.  The  entry,  by  a  justice  of  the  peace,  of  a 
judgment  in  his  docket,  does  not  make  it  a  debt  of  record,^  and 
unless  a  transcript  is  filed,  and  the  judgment  is  docketed,  in  the 
county  clerk's  office,  it  is  not  a  "  judgment  docketed  "  entitled  to 
a  preference.^  Judgments  rendered  in  sister  States,  or  foreign 
countries,  as  they  cannot  be  docketed  here,  take  rank  only  as  sim- 
ple contract  debts.*  But  judgments  of  the  federal  courts,  sitting 
in  this  State,  are  doubtless  entitled  to  be  included  among  "  judg- 
ments docketed."  *  Only  judgments  against  the  decedent  are  in- 
cluded in  this  class,  not  those  against  his  personal  representatives.^ 


Hent  due  on  leases.] — Among  the  fourth  class,  in  the  order  of 
payment,  are  to  be  included  rents  due  or  accruing  upon  leases 
held  by  the  decedent  at  the  time  of  his  death.  But  such  rents 
the  surrogate's  court  has  authority  to  order  paid,  before  the  other 
debts  of  this  class,  when  it  satisfactorily  appears  that  such  pre- 
ferred payment  will  benefit  the  estate.^  Such  a  direction  should 
be  made  after  a  hearing  had,  upon  a  petition,  and  on  proof  of  all 
the  facts  and  circumstances,  by  affidavits  or  oral  testimony,  dis- 
closing in  what  way  the  alleged  benefit  may  accrue.     In  the  ab- 


'  Sherwood  v.  Johnson,  1  Wend.  443. 

'  Stevenson  v.  Weisser,  1  Bradf.  343. 

5  Brown  v.  Public  Adm'r,  2  Bradf.  103;  Hubbell  v.  Coudrey,  5  Johns.  132; 
Taylor  v.  Bryden,  8  Id.  173;  Pawling  v.  Bird,  13  Id.  192. 

^  See  Bernes  v.  Weisser,  2  Bradf.  212;  Manhattan  Co.  v.  Evertson,  6  Paige, 
457;  WUlard  on  Ex'rs,  280;  Dayton  on  Surr.  388. 

'  Parker  v.  Gainer,  17  Wend.  559;  James  v.  Beesly,  4  Redf.  236.  See  Salter 
v.  Neaville,  1  Bradf.  488;  and  Bernes  v.  Weisser,  2  Id.  212,  for  cases  of 
judgments  docketed  after  the  decedent's  death,  on  a  verdict  rendered  before ; 
and  Co.  Civ.  Proc.  §  763.  An  award  against  the  estate,  under  a  submission 
made  by  the  representatives,  is  not  entitled  to  priority  of  payment  as  a  judg- 
ment; though  the  award  may  bind  the  representative  personally,  it  cannot  prej- 
udice the  rights  of  other  creditors,  having  debts  of  equal  degree,  to  share  equal- 
ly in  the  distribution  of  the  estate  (Wood  v.  TunniclifE,  74  N.  Y.  38).  A  judg- 
ment creditor  of  the  decedent  cannot  obtain  a  preference  'by  the  commence- 
ment of  an  action  against  the  representative,  and  his  fraudulent  vendee  of  the 
assets,  to  set  aside  the  fraudulent  transfer  and  have  the  assets  applied  to  the 
payment  of  his  judgment  (Everingham  v.  Vanderbilt,  51  How.  Pr.  177). 

«  2  R.  S.  87,  §  30.  Before  the  Revised  Statutes,  rents  were  preferred  next 
after  debts  of  record,  and  a  practical  preference  was  also  given  by  the  land- 
lord's right  to  distrain  for  rent  (2  R.  S.  600).  The  present  rule  gives,  in  efEect, 
the  same  preference,  in  the  cases  mentioned  in  the  text.  Distress  for  rent  was 
abolished  in  1846  (L.  1846,  c.  274). 
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sence  of  proof  of  actual  benefit,  the  surrogate  cannot  assume  to 
direct  the  payment  of  rent  as  a  preferred  claim.*  Where  the  sur- 
rogate's decree  stated  that  it  appeared,  to  his  satisfaction,  that  a 
preference  allowed  by  him  would  benefit  the  estate,  it  was  held 
conclusive  upon  appeal."  The  surrogate  may  not  only  direct  the 
preference  upon  an  application  to  him  for  that  purpose,  but  he 
may,  upon  the  final  accounting  of  the  representative,  ratify  his 
preferential  payment  of  rent,  upon  proof  of  benefit  to  the  estate.* 

Voluntcury  honds.] — There  is  also  a  class  of  debts  not  men- 
tioned in  the  statute,  which  are,  nevertheless,  good  as  against  the 
executors  or  administrators,  and  form  a  sort  of  fifth  class,  e.  g.,  a 
voluntary  bond  of  the  testator,  given  in  his  lifetime,  payable  at, 
or  immediately  after,  his  death.  In  the  absence  of  fraud,  such  a 
bond  has  been  held  a  vaHd  debt  against  the  estate,  and  to  have  a 
preference  over  legacies,  though  it  must  be  postponed  to  debts 
contracted  for  valuable  consideration.* 

StTBD.  2. — MAESHALLrNQ  ASSETS. 

Questions  frequently  arise  between  heirs  or  devisees  and  exec- 
utors, as  to  how  far  the  personal  property  must  be  exhausted  in  the 
payment  of  debts,  before  the  real  estate  can  be  resorted  to,  and 
how  far  executors  can  be  compelled  to  pay  off  incumbrances  on 
the  land  out  of  the  personal  property.  The  rule  governing  the 
order  of  marshalKng  assets  towards  payment  of  debts  is  to  apply : 
(1)  the  personal  estate ;  (2)  lands  descended ;  (3)  lands  devised.' 
The  personal  estate  of  the  testator  is  deemed  the  natural  and  pri- 
mary fund  for  the  payment  of  debts  and  legacies,  and  the  testator 
is  presumed  to  act  upon  this  legal  doctrine,  until  he  shows  some 
other  distinct  and  unequivocal  intention.'    The  common-law  rule. 


'  Cooper  V.  Felter,  6  Lans.  485.  Facts  must  appear,  showing  explicitly  that 
a  benefit  will  accrue  to  the  estate;  a  general  allegation  to  this  effect  will  not 
suffice  (Harris  v.  Meyer,  3  Redf.  450). 

'  Hovey  v.  Smith,  1  Barb.  373.  Eent  of  a  pew  in  church  cannot  be  made  a 
preferred  debt,  under  the  statute,  unless  it  be  due  on  a  lease  for  years,  which 
is  assets  in  the  hands  of  the  personal  representative  (Johnson  v.  Corbett,  11 
Paige,  365). 

'■>  Hovey  v.  Smith,  1  Barb.  372.  «  Isenhart  v.  Brown,  3Edw.  341. 

'  Livingston  v.  Newkirk,  3  Johns.  Ch.  312,  and  cases  infra. 

«  Hoes  v;  Van  Hoesen,  1  N.  T.  130;  affl'g  1  Barb.  Ch.  379.  And  see  McKay 
V.  Green,  3  Johns.  Ch.  56;  Hawley  v.  James,  5  Paige,  318,  448,    Where  the  tes- 
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that  the  personal  estate  of  a  deceased  person  will  be  applied  to  the 
payment  of  his  contract  debts,  to  the  relief  of  his  real  estate,  is 
not,  however,  of  universal  application,  and  will  not  be  enforced 
where  it  is  in  apparent  hostility  to  the  plain  intent  of  the  de- 
ceased, as  expressed  in  his  will,  and  would  defeat  bequests  made 
therein.^  Where  the  testator  charges  the  payment  of  his  debts 
upon  certain  specified  real  estate,  and  if  that  should  prove  insufii- 
cient,  then  upon  his  other  real  estate,  as  between  the  legatees  and 
devisees,  the  personal  estate  is  exonerated  from  the  debts.^  In  de- 
termining what  part  of  a  testator's  property  is  to  be  resorted  to 
for  payment  of  debts,  a  plain  intention,  gathered  from  the  will, 
that  certain  personal  property  shall  be  treated  as  real,  must  be  re- 
garded as  effecting  a  conversion  thereof,  and  specific  legacies  must 
be  resorted  to,  before  chattels  so  converted  are  applied.^  Where 
the  real  and  personal  property  are  thrown  into  one  fund,  in  which 
the  same  parties  are  interested  equally,  the  executor  may,  for  the 


tator  specifically  bequeathed  his  chattels  to  one  person  and  devised  his  real 
property  to  another,  without  any  direction  as  to  which  should  be  appropriated 
to  satisfy  an  existing  judgment  against  him,  it  was  held  that  the  personal  prop- 
erty' must  be  applied  first  (Rogers  v.  Rogers,  3  Wend.  503).  And  where  the 
personal  property  is  not  sufficient  to  pay  all  the  debts,  and  the  real  estate  must 
be  resorted  to,  the  land  which  is  not  devised  must,  as  between  heirs  and  de- 
visees, be  first  taken  (Graham  v.  Dickinson,  3  Barb.  Ch.  169.  And  see  Living- 
ston V.  Livingston,  3  Johns.  Ch.  148).  Where  land  held  under  an  unpaid  con- 
tract of  purchase,  is  devised  for  life,  with  remainder  in  fee,  the  unpaid  purchase 
money  is  to  be  paid  out  of  personal  assets.  But  the  tenant  for  life  cannot 
require  the  application  of  the  residuary  personal  estate  to  improvements  of  the 
land,  so  as  to  render  it  productive  for  his  benefit  (Cogswell  v.  Cogswell,  3  Edw. 
231).  When  a  person  took  a  conveyance  of  land  subject  to  a  mortgage,  cove- 
nanting to  indemnify  the  grantor  against  it,  and,  having  paid  part  of  it,  died 
intestate,  it  was  held  the  land  was  the  primary  fund  for  the  payment  of  the  resi- 
due, and  the  personal  estate  was  to  be  resorted  to  only  as  auxiliary  (Cumberland  v. 
Codrington,  3  Johns.  Ch.  339).  As  to  discrimination  in  the  distribution  of  legal 
and  equitable  assets  among  all  the  creditors  'pro  rata,  without  preference,  see 
Moses  V.  Murgatroyd,  1  Johns.  Ch.  119;  Thompson  v.  Brown,  4  Id.  619.  Those 
who  take  of  the  legal  assets  will  receive  no  part  of  the  equitable  assets,  until 
they  have  been  so  applied  as  to  produce  equality  among  all  (Wilder  v.  Keeler, 
3  Paige,  167.  And  see  Purdy  v.  Doyle,  1  Id.  558).  As  to  what  are  legal  and 
what  equitable  assets,  see  Rogers  v.  Hosack,  18  Wend.  319;  Benson  v.  LeRoy,  4 
Johns.  Ch.  651;  Thompson- v.  Brown,  4  Id.  619;  Pascalis  v.  Canfield  1  Edw 
201. 

'  Rice  V.  Harbeson,  63  N.  Y.  493.  '  Youngs  v.  Youngs,  45  N.  Y,  254. 

'  Downing  v.  Marshall,  1  Abb.  Ct.  App,  Dec.  525. 
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benefit  of  the  estate,  apply  personal  property  to  pay  a  mortgage 
on  the  realty.''  And,  in  a  peculiar  case,  where  the  personal  prop- 
erty in  hand  was  insufficient,  the  surrogate  directed  debts  to  be 
paid  by  the  executors  out  of  rents  of  the  real  estate  then  in  hand, 
leaving  the  rights  of  the  parties  to  be  subsequently  settled.'^ 

Mortgage  debts.'l — At  common  law,  a  mortgage  debt,  whether 
there  was  a  bond  or  covenant  or  not,  was  primarily  payable,  like 
other  debts,  out  of  the  personalty,  and  the  devisee  or  heir  might 
compel  such  payment,  by  the  representative,  and  thus  relieve  the 
realty  from  the  burden  of  the  debt,  unless,  in  the  event  of  a  wiU, 
the  testator  expressly  or  impliedly  directed  the  debt  to  be  paid  out 
of  the  personalty.  By  the  provisions  of  the  Revised  Statutes,  a 
mortgage  cannot  be  construed  as  implying  a  covenant  to  pay  the 
debt ;  and  in  the  absence  of  an  express  covenant  in  the  mortgage, 
and  of  any  separate  bond  or  other  instrument  to  secure  the  pay- 
ment, the  remedy  of  the  mortgagee  is  confined  to  the  mortgaged 
lands.^  It  is  also  provided  that,  whenever  any  real  estate,  subject  to 
a  mortgage  executed  by  any  ancestor  or  testator,  shall  descend  to  an 
heir  or  pass  to  a  devisee,  such  heir  or  devisee  shall  satisfy  and  dis- 
charge such  mortgage  out  of  his  own  property,  without  resorting 
to  the  executor  or  administrator  of  his  ancestor,  unless  there  be 
an  express  direction  in  the  will  of  the  testator  that  the  mortgage 
be  otherwise  paid.*  While,  however,  the  land  upon  which  the 
mortgage  is  a  lien  is  the  primary  fund  for  the  payment  of  the 
mortgage  debt,  it  is  not  the  exclusive  fund ;  for  if  the  primary 
fund  is  exhausted,  then  the  general  assets  may  be  resorted  to.'    It 


'  Hepburn  v.  Hepburn,  3  Bradf .  74. 

''  Skidmore  v.  Romaine,  3  Bradf.  123. 

8  1  R.  S.  738,  §  139.  See  Hone  v.  Fisber,  3  Barb.  Ch.  559;  Severance  v. 
Griffith,  3  Lans.  38 ;  Coleman  v.  Van  Rensselaer,  44  How.  Pr.  368,  and  cases 
cited. 

*  1  R.  S.  749,  §  4.  For  what  has  been  held  to  be  an  express  direction  by  a 
testator,  see  Mosely  v.  Marshall,  37  Barb.  45 ;  Rapalye  v.  Rapalye,  Id.  610 ; 
House  V.  House,  10  Paige,  158;  Mollan  v.  Griffith,  3  Paige,  402;  Halsey  v.  Reed, 
9  Id.  446,  454;  Smith  v.  Lawrence,  11  Id.  306;  Wright  v.  Holbrook,  33  N.  Y. 
587;  affi'g  18  Abb.  Pr.  206;  Waldron  v.  Waldron,  4  Bradf.  114;  Taylor  v.  Wen- 
del,  Id.  324. 

5  Williams  v.  Eaton,  3  Eedf .  503.  In  that  case,  it  was  held  that  where  there 
was  reason  to  anticipate  a  deficiency  upon  a  foreclosure  of  the  mortgage,  the 
executor  should  be  directed  to  reserve,  from  the  personal  estate,  a  sufficient  sum 
35 
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is  a  general  rule  that  a  creditor,  who  has  a  security  upon  another 
fund  which  is  primarily  liable,  is  bound  to  exhaust  his  remedy 
against  it,  and  can  only  come  in  against  the  personal  estate  for 
the  deficiency.^  It  is  obviously  impossible,  within  the  space  at 
our  command,  to  go  further  into  this  subject.  The  application  of 
the  real  estate  to  the  payment  of  debts,  where  there  is  a  deficiency 
of  assets,  by  proceedings  in  the  surrogate's  court  for  that  purpose, 
is  fully  treated  in  the  next  following  chapter. 

Stjbd.  3. — Proceedings  to  compel  payment  ov  debts. 

Judgments  agomist  representatwes.'] — One  of  the  new  rules 
adopted  by  the  Code  of  Civil  Procedure,  is  that  actions,  etc.,  com- 
menced by  an  executor  or  administrator,  upon  a  cause  of  action, 
belonging  to  him  in  his  representative  capacity,  and  actions,  etc., 
commenced  against  him  (except  where  brought  to  charge  him  per- 
sonally), must  be  brought  by  or  against  him  in  his  representative 
capacity.  And  judgments  recovered  against  an  executor  or  admin- 
istrator, without  describing  him  in  his  representative  capacity,  can- 
not be  enforced  against  the  property  of  the  decedent,  except  by 
the  special  direction  of  the  court,  contained  therein."  We  have 
already  stated  the  principle  that  the  only  effect  of  a  judgment 
against  the  personal  representative  upon  a  claim  against  the  dece- 
dent is  to  liquidate  the  debt.  The  judgment  is  not  evidence  of 
assets,^  but  only  of  the  amount  due  the  creditor.  It  is  not  entitled 
to  equality  of  payment  with  judgments  docketed  against  the  dece- 
dent, but  is  included  in  the  fourth  class  of  ordinary  debts.     The 


to  afford  the  mortgagee  his  proportion  of  his  demand  against  the  estate,  pro  rata 
with  the  other  creditors,  and  to  that  extent  should  satisfy  the  deficiency.  Com- 
pare James  v.  Beesly,  4  Redf .  236;  Glacius  v.  Fogel,  Id.  516;  Livingston  v.  Gard- 
ner, Id.  516,  n. 

■■  Halsey  v.  Reed,  9  Paige,  446.  And  the  rule  is  as  applicable  to  the  claims 
of  legatees  as  to  the  claims  of  creditors  (Eice  v.  Harbeson,  63  N.  Y.  493).  But 
a  vendor's  lien  for  the  payment  of  the  purchase  money  is  not  a  mortgage  within 
the  statute,  and,  except  as  against  creditors  having  a  prior  right,  an  heir  or  de- 
visee can  compel  the  executors  or  administrators  to  pay  the  unpaid  purchase 
money,  unless  it  is  secured  by  an  executed  mortgage  on  such  land  (Lamport  v 
Beeman,  34  Barb.  239). 

•'  Co.  Civ.  Proc.  §  1814.  This  provision  applies  only  to  actions  commenced 
after  Sept.  1,  1880.     Bee  ante,  p.  469. 

«  Co.  Civ.  Proc.  §  1834.    Ginochio  v.  Porcella,  3  Bradf.  377. 
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decedent's  real  property  is  in  no  way  bound  or  affected  by  a  judg- 
ment against  his  personal  representatives,  and  is  not  liable  to  be 
sold  under  execution  issued  on  sucli  judgment,  unless  the  judgment 
expressly  and  in  terms  is  made  a  lien  upon  specific  real  property 
therein  described,  or  expressly  directs  its  sale.^ 

AjypUcationfor  lea/ve  to  issue  execution.]— Under  the  Eevised 
Statutes,  an  execution,  on  a  judgment  against  the  personal  repre- 
sentati/oe,  could  issue  at  once  (provided  his  account  had  been  set- 
tled) for  a  just  proportion  of  the  assets  applicable  to  the  satisfac- 
tion of  the  judgment.^    But,  under  the  present  statute,  no  execu- 
tion can  issue  on  such  a  judgment,  for  money,  without  the  order 
of  the  surrogate  from  whose  court  the  letters  of  the  representative 
were  issued ;   and  the  order,  when  granted,  will  not  direct  to  be 
collected,  by  the  execution,  a  greater  sum  than  the  plaintiff's  just 
proportion  of  the  residuum  of  assets,  after  allowing  for  the  ex- 
penses of  the  administration,  and  for  debts  entitled  to  a  priority ; 
and  "  for  claims  entitled  to  priority  as  against  the  plaintiff."  *    The 
order  must  specify  the  sum  to  be  collected,  and  the  execution  must 
be  indorsed  with  a  direction  to  collect  that  sum.*      One  or  more 
orders  may  be  afterwards  made  in  like  manner,  and  one  or  more 
executions  may  be  afterwards  issued,  whenever  it  appears  that  the 
sum,  directed  to  be  collected  by  the  first  execution,  is  less  than  the 
plaintiff's  just  proportion.'    The  statute  applies  as  well  to  a  judg- 


'  Co.  Civ.  Proc.  §  1833.  Execution  cannot  issue  against  the  real  estate  of  the 
deceased  upon  a  judgment  for  deficiency  recovered  against  his  representatives. 
To  authorize  such  a  proceeding,  the  judgment  must  have  been  recovered  against 
the  decedent  in  his  lifetime  (James  v.  Beesly,  4  Eedf.  336). 

«  2  E.  S.  88,  §  33.  See  Olmsted  v.  Vredenburgh,  10  How.  Pr.  315;  People  v. 
Judges  of  Albany  Co.  9  Wend.  488;  Butler  v.  Hempstead,  18  Id.  667;  Dox  v. 
Backenstose,  13  Id.  543. 

«  Co.  Civ.  Proc.  §§  1835,  1836.  The  clause  quoted  in  the  text,  and  the 
corresponding  expression  in  §  -1837,  are  intended,  according-  to  the  note  of 
Mr.  Commissioner  Throop,  "  to  include  not  only  the  common  cases,  where  lega- 
cies are  postponed  to  debts,  and  certain  debts  to  others,  but  also  a  class  of  cases 
where  the  assets  must,  according  to  well  recognized  rules,  be  applied  to  the  pay- 
ment of  debts,  to  the  exclusion  of  some  legacies  rather  than  others.  Thus  re- 
siduary legacies  are  applied  to  the  payment  of  debts  before  general  legacies; 
and  general  legacies  before  those  given  upon  a  consideration;  and  all  of  these, 
before  applying  specific  and  demonstrative  legacies." 

*  Co.  Civ.  Proc.  §  1835.  '  Co.  Civ.  Proc.  §  1836. 
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ment  obtained  against  the  representative,  for  a  liability  incurred  by 
him  in  the  administration  of  the  estate,  as  to  a  judgment  against 
him  for  a  debt  of  the  decedent.^ 

The  application  may  be  made  at  any  time  after  judgment,  and 
it  is  for  the  court  to  say  whether  the  estate  is  so  far  administered 
as  to  enable  it  to  ascertain  whether  there  will  be  applicable  assets, 
sufficient  to  pay  all  the  debts  in  full,  or  if  not  to  pay  them  in  full, 
then  what  is  the  judgment  creditor's  just  proportion  of  the  resid- 
uum. The  former  statute  required  that,  in  all  cases,  an  accounting 
should  be  first  had,  before  leave  would  be  granted  to  issue  an  exe- 
cution ;  but  this  rule  was  held  not  to  contemplate  a  settled  or  liqui- 
dated account,  but  only  such  an  accounting  of  the  condition  of  the 
assets,  as  would  enable  the  court  to  determine  whether  there  was 
property  applicable  to  the  satisfaction  of  the  judgment.*  And 
this  is  the  present  rule.'  Where  an  appeal  from  the  judgment  is 
pending,  on  which  a  stay  of  execution  is  granted,  the  surrogate 
will  refuse  leave  to  issue  execution  on  the  judgment,  until  the  re- 
sult of  the  appeal  is  announced.^  At  least  six  days'  notice  of  the 
application  for  the  order,  must  be  personally  served  upon  the  exec- 
utor or  administrator,  unless  it  appears  that  service  cannot  be  so 
made  with  due  diligence ;  in  which  ease,  notice  must  be  given  to 
such  persons,  and  in  such  manner,  as  the  surrogate  directs,  by  an 
order  to  show  cause  why  the  application  should  not  be  granted.* 
The  order  made  upon  the  application  is  appealable,  but  the  adju- 
dication in  respect  to  the  sufficiency  of  assets  is  not  reviewable.* 
Little  or  no  advantage  is  gained  by  an  effort  to  collect  a  judgment 
by  this  method,  except  that  the  prospect  of  a  levy  by  the  sheriff, 
and  the  attendant  expenses,  may  convince  the  representative  of  the 
expediency  of  hastening  the  collection  of  the  assets  and  the  dis- 
charge of  the  debts.     The  former  rule,'  that  to  entitle  the  judg- 

'  Matter  of  Thompson,  41  Barb.  237;  affl'g  1  Redf.  490. 

'  Mitchell  v.  Mount,  31  N.  T.  856;  s.  c.  19  Abb.  Pr.  1;  rev'g  17  Id.  265. 

5  Keyser  v.  Kelly,  4  Redf.  157;  Melcher  v.  Fisk,  Id.  22. 

'  Keyser  v.  Kelly,  4  Eedf.  157.  6  j^  g  -^q^ 

"  Mitchell  V.  Mount,  31  N.  T.  856;  rev'g  17  Abb.  Pr.  265.  And  see  St.  John 
V.  Voorhies,  19  Abb.  Pr.  58.  See  Co.  Civ.  Proc.  §  2553.  The  former  statute 
provided  that  the  order  granting  leave  to  issue  an  execution  was  not  appeal- 
able, except  on  giving  a  bond,  etc. 

'  2  R.  S.  116,  §  196  (L.  1830,  c.  320,  §  33).  See,  however.  Smith  v.  Howell, 
3  Redf.  338. 
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ment  creditor  to  leave  to  issue  an  execution,  the  judgment  must 
have  been  had  "  after  a  trial  at  law  upon  the  merits,"  is  abrogated. 

When  Judgment  creditor  must  gwe  security.] — Where  the 
judgment  is  for  a  legacy  or  distributive  share,  the  surrogate,  be- 
fore granting  an  order,  permitting  an  execution  to  be  issued,  may, 
"  and,  in  a  proper  case,  must,  require  the  applicant  to  file,  in  his 
office,  an  undertaking  to  the  defendant,  in  such  a  sum,  and  with 
6uch  sureties,  as  the  surrogate  directs,  to  the  effect  that  if,  after . 
collection  of  any  sum  of  money  by  virtue  of  the  execution,  the 
remaining  assets  are  not  sufficient  to  pay  all  sums,  for  which  the 
defendant  is  chargeable,  for  expenses,  claims  entitled  to  priority 
as  against  the  applicant,  and  the  other  legacies  or  distributive 
shares,  of  the  class  to  which  the  applicant's  claim  belongs,  the 
plaintiff  will  refund  to  the  defendant  the  sum  so  collected,  or  such 
ratable  part  thereof,  with  the  other  legatees  or  representatives  of 
the  same  class,  as  is  necessary  to  make  up  the  deficiency."  ^ 

Judgments  against  the  deGedent.] — A  different  rule  prevails 
with  regard  to  the  issuing  of  executions  on  judgments  obtained 
against  the  decedent  in  his  lifetime,  or  after  his  death,  if  entered 
on  a  verdict  rendered  before  his  death.  It  is  provided,  generally,^ 
that  no  execution  to  collect  a  sum  of  money  can  be  issued  against 
the  property  of  a  judgment  debtor,  who  has  died  since  the  entry 
of  the  judgment,  except  upon  an  order  of  the  court  from  which 
the  execution  is  to  be  issued,  and  upon  the  decree  of  the  surro- 
gate's court  which  granted  the  letters  upon  the  judgment  debtor's 
estate.^  The  judgment  may  be  enforced  by,  execution  after  the 
«xpiration  of  one  year  after  the  death  of  the  judgment  debtor,  but 
it  is  provided  that  where  the  lien  of  the  judgment  upon  real  estate 


'  Co.  Civ.  Proc.  §  1837.  «  Co.  Civ.  Proc.  §  1379. 

'  Co.  Civ.  Proc.  §  1380.  This  section  entirely  remodels  the  former  statute 
(L.  1850,  c.  395)  on  this  subject,  and  incorporates  the  rulings  of  the  court  in 
Marine  Bank  v.  Van  Brunt,  49  N.  T.  161 ;  afla'g  61  Barb.  361 ;  approving  Alden 
V.  Clark,  11  How.  Pr.  209,  and  Prink  v.  Morrison,  13  Abb.  Pr.  80,  and  disap- 
proving Wilgus  V.  Bloodgood,  33  How.  Pr.  389,  and  Flanagan  v.  Tinen,  53 
Barb.  587.  It  was  settled,  by  the  court  of  appeals,  that  the  act  of  1850  {»upra) 
did  not  supersede  the  provisions  of  the  code,  regulating  the  procedure  in  the 
court  in  which  a  judgment  is  recovered,  for  enf orcing'the  same  after  the  death 
of  the  debtor  (Wallace  v.  Swinton,  64  N.  T.  195). 
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was  created  by  docketing,  etc.,  neither  the  order  nor  the  decree 
can  be  made  until  the  expiration  of  three  years  after  letters  testa- 
mentary or  of  administration  have  been  duly  granted  upon  the 
estate  of  the  decedent ;  and  for  that  purpose  such  lien,  existing  at 
the  decedent's  death,  continues  for  three  years  and  six  months 
thereafter,  notwithstanding  the  previous  expiration  of  ten  years 
after  filing  of  the  judgment  roU.*  It  will  thus  be  seen  that  a 
double  proceeding  is  necessary,  which  cannot  fail,  in  some  cases  at 
least,  to  be  oppressive  to  the  judgment  creditor.  First,  the  appli- 
cation to  the  court  from  which  the  execution  is  to  be  issued  should 
be  by  motion,  on  notice  "  to  the  person  or  persons  whose  interest 
in  the  property  will  be  affected  by  a  sale  by  virtue  of  the  execu- 
tion, and  also  to  the  executor  or  administrator  of  the  judgment 
debtor."  ^  The  persons  interested  in  the  property  are  necessarily 
the  widow,  the  heirs  and  next-of-kin,  and  terre-tenants.  It  may 
frequently  embarrass  the  moving  party  to  obtain  the  names  of 
these  persons  and  their  residences,  and,  if  any  of  them  are  non- 
residents, to  serve  them  personally  with  notice  of  the  application. 
The  statute  leaves  the  manner  of  service  of  notice  of  the  applica- 
tion to  be  prescribed  by  the  General  Kules,  but  as  these  rules  fail 
to  prescribe  any  manner  of  service,  it  is  for  the  court  to  direct 
how  service  may  be  made,  e.  g.,  by  publication,  in  an  order  to 
show  cause.'  It  is  provided,  generally,  that  leave  to  issue  execu- 
tion shall  not  be  granted  except  on  proof,  by  affidavit  or  other- 
wise, satisfactory  to  the  court,  that  the  judgment  remains  wholly 
or  partially  unsatisfied.*  Second,  the  application  to  the  surrogate's 
court  is  by  regular  special  proceeding,  commenced  by  petition 
and  citation  served  in  the  usual  manner.^  The  petition  should  set 
forth  the  facts  of  the  administration  of  the  estate  of  the  judgment 
debtor,  of  the  recovery  of  the  judgment,  the  granting  of  leave  by 
the  court  from  which  the  execution  is  to  be  issued,  etc.,  ■and  the 
names  and  residences,  so  far  as  known,  of  the  persons  whose  inter- 
ests in  the  property  will  be  affected  by  a  sale  by  virtue  of  the  exe- 
cution. The  prayer  should  be  for  a  citation  directed  to  such  inter- 
ested persons,  including  the  executor  or  administrator,  to  show 


'  Co.  Qv.  Proc.  §  1380;  as  amended,  1879. 

»  Co.  Civ.  Proc.  §  1381,  subd.  1.  »  Co.  Civ.  Proc.  §  1381,  eubd.  1. 

*  Co.  Civ.  Proc.  §  1381,  Bubd.  1.  'Co.  Civ.  Proc.  §  1881,  subd.  2. 
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cause  why  leave  to  issue  execution  should  not  be  granted.  The 
surrogate  may  make  such  a  decree  in  the  premises  as  justice 
requires.  An  accounting  will  not  necessarily  be  had  before  grant- 
ing the  leave  prayed  for.  If  it  appears  by  the  petition  or  affida- 
vits, that  the  representative  has  sufficient  assets  in  hand  applica- 
ble to  the  payment  of  the  judgment,  or  a  stated  proportion  of  it, 
and  this  is  not  controverted  by  the  representative,  this  will  warrant 
the  granting  of  the  order.  The  amount  of  the  assets,  as  near  as  it 
can  be  given,  should  be  stated.  It  is  only  in  case  of  a  denial  of 
the  allegations  of  the  petition,  that  an  order  for  an  accounting,  or 
a  reference  to  take  proof,  will  be  granted.^  The  surrogate  cannot 
determine,  on  an  application  of  this  kind,  whether  the  judgment 
creditor  is  indebted  to  the  estate  in  an  amount  which  should  be 
offset  against  the  amount  of  the  judgment,^  nor  whether  the  judg- 
ment was  fraudulently  obtained  or  not.  The  court  in  which  the 
judgment  was  obtained  is  the  proper  tribunal  to  determine  the 
validity  of  its  own  judgment.* 

Proceedvngs  to  compel  payment  of  d^ts.'\ — At  any  time  after 
six  months  have  expired  since  the  grant  of  letters,  a  creditor  may 
apply  to  the  surrogate,  by  petition,  for  an  order  directing  the  rep- 
resentative to  pay  his  claim,  or  its  just  proportional  part.*  A  cita- 
tion '  must  issue,  requiring  the  representative  to  show  cause  why 
such  an  order  should  not  be  granted.  The  court  must,  upon  the 
hearing,  "  make  such  a  decree  in  the  premises,  as  justice  re- 
quires." But,  in  the  following  cases,  the  petition  must  be  dis- 
missed, viz. : 

"  1.  Where  the  executor  or  administrator  files  a  written  an- 
swer, duly  verified,  setting  forth  facts  which  show  that  it  is  doubt- 
ful, whether  the  petitioner's  claim  is  valid  and  legal,  and  denying 
its  validity  or  legality,  absolutely,  or  upon  information  and  belief. 

"  2.  Where  it  is  not  proved,  to  the  satisfaction  of  the  surro- 


■  See  Keyaer  v.  Kelly,  4  Redf.  157. 

»  Cleveland  v.  Whiton,  31  Barb.  544. 

»  Freeman  v.  Nelson,  4  Redf.  374.     See  'post,  p.  552. 

*  Co.  Civ.  Proc.  §  2717. 

» Id.  See  St.  John  v.  Voorhies,  19  Abb.  Pr.  53.  Under  the  former  statute 
(2  R.  S.  116,  §  18),  the  court  had  the  power  to  direct  payment  of  the  claim 
without  citing  the  persons  interested  in  the  estate  (Campbell  v.  Bruen,  1  Bradf . 
224). 
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gate,  that  there  is  money  or  other  personal  property  of  the  estate, 
applicable  to  the  payment  or  satisfaction  of  the  petitioner's  claim, 
and  which  maybe  so  applied,  without  injuriously  affecting  the  rights 
of  others,  entitled  to  priority  or  equality  of  payment  or  satisfac- 
tion." *  The  authority  vested  in  the  surrogate  to  decree  the  pay- 
ment of  a  debt,  or  a  proportional  part  thereof,  in  advance  of  the 
final  accounting,  is  to  be  exercised  in  conformity  with,  not  in  hos- 
tility to,  the  general  principles  of  equity  among  creditors,  and 
only  in  eases  where  the  contemplated  payment  can  be  made  con- 
sistently with  the  rights  of  all  parties  interested  in  the  estate.' 
The  nature  of  the  debt,  whether  equitable  or  legal,  is  not  ma- 
terial, so  long  as  it  is  "  a  claim  or  demand  upon  which  a  judgment 
for  a  sum  of  money,  or  directing  the  payment  of  money,  could  he 
recovered  in  an  action."  ^  A  judgment  creditor  may  take  this  pro- 
ceeding for  the  payment  of  the  judgment  debt,  instead  of  apply- 
ing for  leave  to  issue  execution.  But,  unlike  the  case  of  other 
claims,  the  surrogate  may  direct  the  payment  of  a  judgment, 
though  it  is  disputed  by  the  representative.  On  an  appKcation  for 
its  payment,  he  may  inquire  into  and  pass  upon  alleged  payments 
made  to  apply  upon  the  judgment,  and  determine  the  amount  due 
thereon,  and  may  also  determine  who  is  the  owner  of  the  judg- 
ment and  entitled  to  the  money ;  but  he  has  no  jurisdiction  to  de- 
termine whether  there  has  been  an  accord  and  satisfaction,  or 
whether  the  estate  is  entitled,  in  equity,  to  a  release  or  discharge, 
either  in  whole  or  in  part,  from  the  judgment.*    Where,  there- 


'  Co.  Civ.  Proc.  §  3718.  «  Thompson  v.  Taylor,  73  N.  Y.  33. 

'  Co.  Civ.  Proc.  §  3514,  subd.  3.  See  Babcock  v.  LUlis,  4  Bradf.  218;  4  Abb. 
Pr.  372 ;  Thompson  v.  Taylor,  71  N.  Y.  217. 

■>  McNulty  V.  Hurd,  73  N.  Y.  518;  modifying  11  Hun,  339.  It  seems,  that 
the  remedy  of  the  executors  or  administrators  to  prevent  the  enforcement  of 
the  judgment,  and  to  obtain  relief  -where  the  surrogate  has  no  jurisdiction  to 
grant  it,  is  by  resort  to  the  proper  judicial  tribunals.  This  may  be  had  either  be- 
fore or  after  a  decree  for  the  payment  of  the  judgment,  and  a  restraining  pro- 
cess obtained- either  to  prevent  the  decree  or  its  enforcement  (Id.).  "  We  are  of 
opinion,"  said  Chukch,  C.  J.,  in  that  case,  "that  the  surrogate  may  inquire 
into,  and  pass  upon,  payments  made  to  apply  upon  such  judgments,  and  deter- 
mine the  amount  due  thereon.  He  may  also  determine  -who  is  the  owner  of  the 
judgment  and  entitled  to  the  money.  This  po-wer  is  necessary  to  enable  the 
surrogate  to  make  the  decree,  and  is  fairly  inferable  from  the  language  of  sec- 
tion seventy-one.  Beyond  this,  the  surrogate  has  no  jurisdiction  to  try  and  de- 
termine  questions  in  respect  to  the  validity  of  judgment.     There  may  be 
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fore,  a  judgment  against  a  decedent  is  disputed  or  rejected  by  the 
representative  on  its  presentation  for  payment,  it  is  not  necessary 
for  tlie  judgment  creditor,  as  it  is  for  creditors  whose  claims  are 
not  in  judgment,  to  sue  over  again.'  The  judgment  is,  prima  facie, 
a  valid  subsisting  claim  against  the  estate,  and  the  surrogate  can- 
not try  the  question  of  the  existence  of  the  judgment,  or  the  as- 
sertion, by  the  representative,  of  a  set-off  against  it,  which  would 
amount  to  a  suit  in  equity  for  the  set-off.^  By  this  is  not  meant, 
that  the  surrogate  may  not  require  competent  proof  of  the  fact  of 
the  judgment.  A  transcript  of  the  judgment  is  no  legal  evidence 
of  its  existence.  The  only  proper  proof  is  the  judgmient-roU 
itself,  and  this  must  show  the  jurisdiction  of  the  court  which 
granted  it.  Unless  it  contains  proof  of  service  of  the  summons, 
or  of  appearance  by  the  defendant,  there  is  no  proof  of  jurisdic- 
tion, and  no  proper  evidence  of  the  existence  of  the  judgment.' 
The  surrogate  will  not  direct  payment  of  a  judgment  pending  an 
appeal  from  it  by  the  representatives.^ 

As  to  claims  not  in  judgment,  which  are  disputed  by  the  exec- 
utor or  administrator,  it  is  settled  beyond  question  that  the  surro- 
gate's court  has  no  jurisdiction  to  determine  them.'     In  the  pres- 


grounds  for  setting  aside  judgments,  as  if  obtained  by  fraud,  or  where  there  has 
been  an  accord  and  satisfaction ;  and  there  may  be  other  grounds  for  relief,  such  as 
is  a  set-off  and  the  like,  or  the  estate  of  the  deceased  may  be  entitled  in  equity  to 
a  release  or  discharge,  either  in  whole  or  in  part,  from  the  judgment,  and,  as  to 
all  these,  I  can  find  no  warrant  in  the  statute,  for  the  exercise  of  jurisdiction  by 
the  surrogate  to  adjudicate  them.  To  aflSrm  such  a  power  would  open  the  door 
to  a  wide  field  of  jurisdiction  in  law  and  equity  by  surrogate's  courts,  not 
contemplated  by  the  statute,  inconsistent  with  the  limited  powers  conferred, 
and,  in  some  cases,  subversive  of  the  right  of  trial  by  jury." 

'  McNulty  V.  Hurd,  supra.  See  Forman  v.  Lawrence,  6  Supm.  Ct.  (T.  &  C.) 
640. 

•^Per  FoLGEK,  J.,  Stilwellv.  Carpenter,  3  Abb.  N.  C.  238,  269;  63  N.  T. 
639.  See  the  same  case  on  a  former  appeal,  59  N.  T.  414;  rev'g  1  Supm.  Ct. 
(T.  &C.)615. 

^  Archer  v.  Purniss,  4  Redf.  88.  A  judgment-roll,  from  which  proof  of  the 
jurisdictional  facts  has  been  omitted,  cannot  be  cured  by  affidavits  read  in  the 
surrogate's  court  (Id.).  The  judgment  is  binding  upon  the  surrogate,  as  to  aU 
matters  which  might  have  been  pleaded  as  defenses  to  the  action.  He  cannot 
try  the  validity  of  the  judgment  (Keyser  v.  Kelly,  4  Redf.  157). 

*  Curtis  V.  Stilwell,  83  Barb.  354. 

'  Tucker  v.  Tucker,  4  Keyes,  136;  Cooper  v.  Pelter,  6  Lans.  485;  Leviness  v. 
Cassebeer,  3  Redf.  491 ;  Matter  of  Leslie,  Id.  380 ;  Garvey  v.  McCue,  Id.  313 ;  Bevan 
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ent  proceeding,  if  the  validity  or  the  amount  of  the  claim  is  put 
in  issue  by  the  sworn  answer  of  the  representative,  the  court  may 
look  into  the  matter  with  a  view  of  ascertaining  whether  there  is 
a  reasonable  doubt  of  the  validity  of  the  claim,  but  no  farther. 
"Where  the  evidence  is  suspicious,* the  petition  will  be  dismissed.* 
Although  the  representative  may  have,  at  one  time,  admitted  the 
claim,  his  present  contest  deprives  the  court  of  jurisdiction  to 
determine  it.'  We  should  say,  however,  that  it  is  not  enough  for 
the  answer  merely  to  deny  the  validity  of  the  claim,  without  stat- 
ing affirmatively  the  facts  constituting  a  defense,  or  justifying  a 
doubt  of  the  legality  of  the  claim.  The  burden  is  on  the  peti- 
tioner, not  only  to  show  the  validity  of  the  claim,  but  also  to 
prove  "  to  the  satisfaction  of  the  surrogate  "  that  there  is  property 
of  the  estate  applicable  to  its  payment.  Where  the  petition  al- 
leged the  existence  of  a  fund,  but  stated  that  the  executor  claimed 
the  pendency  of  a  suit  respecting  it,  the  surrogate  held  that  the  nec- 
essary facts  were  not  proved  to  his  satisfaction,  and  dismissed  the 
petition.'    Where  the  estate  is  insolvent,  the  court  wiU  not  decree 


V.  Cooper,  73  N.  Y.  317;  Shakespeare  v.  Markham,  Id.  400;  Stilwell  v.  Carpen- 
ter, 59  Id.  414;  McNulty  v.  Hurd,  73  Id.  518. 

'  Flagg  V.  Euden,  1  Bradf.  193;  Campbell  v.  Bruen,  Id.  324.  The  surrogate 
of  New  York  county  has  adopted  the  following  rule:  "  Whenever  a  creditor  or 
party  interested  shall  petition  for  the  payment  of  a  claim,  legacy  or  distributive 
share  of  an  estate,  or  that  an  execution  issue  upon  a  judgment  recovered  against 
an  executor  or  administrator  of  said  estate,  and  the  representative  thereof  shall 
deny  the  existence  of  the  claim  or  right  of  the  petitioner  to  the  legacy  or  dis- 
tributive share,  the  surrogate  will  first  hear  and  determine  the  question  of  the 
petitioner's  status,  unless  it  shall  appear,  to  the  satisfaction  of  the  surrogate, 
that  the  interests  of  the  estate  require  an  accounting  by  the  representative  of  the 
estate  in  the  meantime,  in  which  case  such  accounting  may  be  ordered;  and 
wherever  such  petition  shall  contain  an  allegation  that  such  executor  or  admin- 
istrator has  sufficient  assets  in  hand  applicable  to  the  payment  of  such  claim, 
legacy,  or  distributive  share  or  judgment,  or  stated  proportion  thereof,  such 
allegation,  in  the  absence  of  a  denial  thereof,  and  a  statement  in  general  terms 
of  the  true  amount  of  assets  in  hand  applicable  thereto,  shall  be  held  sufficient 
evidence  thereof,  and  only  in  case  of  such  denial  and  statement  shall  it  bg  nec- 
essary to  order  an  account  or  take  other  proof  "  (Rule  XIII,  Sept.  1,  1880). 

'  Euthven  v.  Patten,  1  Robt.  416;  3  Abb,  Pr.  N.  S.  131;  Jennings  v.  Phelps, 
1  Bradf.  485;  Mahoney  v.  Gunter,  10  Abb.  Pr.  431.  But  the  denial  of  the  appli- 
cation is  not  conclusive  against  the  justness  of  the  claim,  and  hence  does  not  pre- 
vent the  creditor  from  maintaining  an  action  upon  it  (Pitzpatrick  v.  Brady,  6  Hill, 
681.    See  Butler  v.  Hempstead,  18  Wend.  666;  Magee  v.  Vedder,  6  Barb.  352). 

»  Baylis  v.  Swartwout,  4  Redf.  895.    See  Matter  of  Bentley,  16  Abb.  Pr.  89. 
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the  payment  of  even  a  proportional  part  of  the  claim,  without  a 
settlement  of  the  representative's  account  first  had.^  The  surrogate 
may,  of  his  motion,  order  an  accounting,  but  the  petition  in  this 
proceeding  cannot  embody  a  prayer  for  an  intermediate  account- 
ing ;  nor  will  the  representative  be  permitted,  on  the  return  of 
the  citation,  to  file  a  petition  for  a  settlement  of  his  accounts.* 
The  two  proceedings  are  essentially  distinct,  and  cannot  be  con- 
solidated.* By  analogy  to  the  statute  of  limitations,  the  proceed- 
ing should  be  instituted  withiu  the  same  time  in  which  suits  of 
the  same  character  are  required  to  be  commenced  in  a  court  of  law 
or  of  equity.* 

Effect  of  deoree.\ — It  is  provided  that  a  decree,  directing  pay- 
ment to  a  creditor  of,  or  a  person  interested  in,  the  estate  or  fund, 
or  an  order  permitting  a  judgment  creditor  to  issue  an  execution 
against  an  executor  or  administrator,  is,  except  upon  an  appeal 
therefrom,  conclusive  evidence  that  there  are  sufficient  assets  in 
the  representative's  hands  to  satisfy  the  sum  which  the  decree 
directs  him  to  pay,  or  for  which  the  order  permits  the  execution 
to  issue.^  It  has  been  questioned,  however,  whether  an  executor 
or  administrator,  acting  in  good  faith,  will  be  protected  in  paying 
a  debt  in  full,  pursuant  to  the  surrogate's  decree,  although  it  may 
finally  turn  out  that,  by  reason  of  losses  or  other  causes,  the  remain- 
ing assets  are  insufficient  to  fully  pay  the  other  creditors.  It 
seems  that  he  will  be  protected.'  Such  a  decree,  however,  is  pro- 
visional to  this  extent,  that  if  it  remains  unexecuted  when  the 
general  decree  for  the  distribution  of  the  estate  among  the  cred- 
itors is  made,  it  must,  in  ease  of  insufficiency  of  assets  to  pay  the 
debts  in  full,  give  way  to  the  paramount  authority  providing  for 
equaKty  between  the  creditors;  and  the  creditor  obtaining  the 
decree  cannot  claim  a  preference  under  it.  It  is  not  necessary  in 
such  case  to  procure  the  decree  to  be  formally  vacated.'' 

Dooketrng  decree  for  payment?^ — ^Where  the  court  directs  the 
pajtment  of  the  petitioner's  claim,  the  party  in  whose  favor  the 


'  McKeown  v.  Fagan,  4  Redf.  320.    See  Rule  XIII,  anU,  p.  554. 

'  Baylis  v.  Swartwout,  4  Redf.  395.  » Id. 

*  MoCartee  v.  Camel,  1  Barb.  C!h.  455;  House  v.  Agate,  3  Redf.  307. 
»  Co.  Civ.  Proc.  §  2553.    See  Matter  of  Clark,  2  Abb.  N.  Cas.  208. 

•  Thompson  v.  Taylor,  72  N.  T.  32.  '  Id. 
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decree  is  made  may  file  a  duly  attested  transcript  in  the  office  of 
the  county  clerk,  who  is  thereupon  required  to  enter  it  in  his 
docket-book  of  judgments.  The  transcript  should  state  all  the 
particulars  with  respect  to  the  decree  which  are  required  to  be  en- 
tered in  the  clerk's  docket-book  in  the  case  of  judgments  of  the 
supreme  court.  The  docketing  of  such  a  decree  has  the  same 
force  and  effect  as  if  it  was  a  judgment  of  the  supreme  court ;  it 
may  be  assigned  or  satisfied,  and  the  Hen  thereof  may  be  sus- 
pended or  discharged  in  the  same  manner  as  such  a  judgment.^ 
The  decree  may  be  enforced  by  execution,^  or  by  proceedings 
as  for  a  contempt;^  which  are  fully  described  in  a  subsequent 
chapter.* 


AKTICLE   SEVENTH. 

PAYMENT   OF   LEGACIES. 

Sec.  1. — Different  kinds  of  legacies. 

2. — Ademption  and  satisfaction  pf  legacies. 

3. — Abatement  of  legacies. 

4. — Lapse  of  legacies. 

5. — ^Proceedings  to  compel  payment  of  legacies. 

SECTION    FIRST. 

DIFFEEENT   KINDS    OF   LEGACIES. 

The  most  general  description  of  legacies,^  with  regard  to  their 
subject-matter,  is  that  they  are  either  general  or  specific.  Certain 
legacies  are  also  called  demonstrative,  having  the  appearance,  in 
some  respects,  of  a  specific  legacy,  and  partaking  of  the  nature  of 
a  general  legacy.  "With  respect  to  their  enjoyment,  legacies  are 
again  divided  into  vested  and  contingent,  absolute  and  conditional. 
They  may  also  be  viewed  as  subject  to  other  incidents,  such  as 


'  Co.  Civ.  Proc.  §  2553,  revising  L.  1837,  c.  460,  §§  63,  64;  L.  1844,  c.  104,  §  3. 

'  Co.  Civ.  Proc.  §  2564.  » Id.  |  3555.  *  See  Chapter  XXI,  post. 

'  Every  bequest  of  personal  property  is  a  legacy,  including  as  well  those 
made  in  lieu  of  dower  and  in  satisfaction  of  an  indebtedness,  as  those  which  are 
wholly  gratuitous.  It  is  the  synonym  of  the  word  "bequest "  (Orton  v.  Orton, 
8  Keyes,  486). 
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being  cumulative,  in  distinction  from  a  repetition  of  the  same 
legacy.     There  are  also  cmnuities  and  residMO/ry  legacies. 

Specific,  demonstraime  and  general  legacies.] — A  specific  leg- 
acy is  a  bequest  of  a  particular  thing,  specified  and  distinct  from 
aU  others  of  the  same  kind  belonging  to  the  testator.  It  is  not 
subject  to  abatement,  like  general  legacies,  and  is  payable  at  the 
end  of  the  year,  with  all  the  advantages  which  would  hare  accrued 
to  the  legatee,  had  the  subject  of  the  gift  been  delivered  when  the 
will  took  effect.*  On  the  other  hand,  if  the  specific  legacy  be  dis- 
appointed, as  by  failure  of  the  specific  fund,  the  legatee  wiU  not 
be  entitled  to  any  recompense  or  satisfaction  out  of  the  personal 
festate  of  the  testator.     To  make   a  money  legacy  specific,  the 


•  TifEt  V.  Porter,  8  N.  T.  516;  Bevan  v.  Cooper,  7  Hun,  117;  rev'd  on  another 
point,  approved  as  to  this,  in  72  N.  Y.  317.  Where  a  will  directs  the  executors 
to  allow  certain  persons  to  take  certain  property  at  an  appraised,  or  the  invento- 
ried, value,  this  is  not  a  specific  legacy,  and,  until  the  property  is  set  apart  to 
such  persons,  the  executors  are  chargeable  with  its  value  (Matter  of  Pollock, 
3  Redf.  101).  By  the  terms  of  a  will,  property  which  had  been  the  subject  of 
previous  gifts  was,  in  legal  effect,  given  by  specific  bequests  to  such  prior 
donees.  This  was  held  to  amount  to  a  confirmation  of  such  donations  (Decker  v. 
Waterman,  67  Barb.  460).  In  TifEt  v.  Porter,  supra,  it  appeared  that  the  testator 
owned  360  shares  of  a  certain  bank  stock,  and  he  bequeathed  240  shares  to  one 
legatee,  and  120  shares  to  another,  but  without  indicating  that  the  shares  be- 
queathed were  to  be  taken  from  those  which  he  owned  at  the  time  of  his  death. 
It  was  held  that  the  legacies  were  general  and  not  specific,  and  the  legatees  were 
not  entitled  to  dividends  intermediate  his  death  and  the  delivery  of  the  stock 
(compare  DeNottebeck  v.  Astor,  13  N.  T.  98).  In  Brundage  v.  Brundage,  60 
N.  Y.  544;  afla'g  1  Supm.  Ct.  (T.  &  C.)  83;  it  appeared  that  the  will  bequeathed 
to  S.  ten  shares,  and  to  E.,  "during  life,"  twenty  shares  of  N.  Y.  C.  E.  R  Co. 
stock.  After  the  execution  of  the  will,  and  before  the  testator's  death,  the  com- 
pany issued  to  its  stockholders  what  were  styled  "interest  certificates,"  stated 
to  be  for  moneys  expended  out  of  its  earnings  in  improvements.  By  their  terms 
they  were  made  assignable,  and  were  payable,  at  the  option  of  the  company, 
out  of  future  earnings,  with  dividends  thereon,  or  were  convertible  into  stock. 
The  testator  received  and  retained  these  certificates  on  the  shares  held  by  him, 
and  also  the  dividends  declared  thereon,  and  held  the  certificates  at  the  time  of 
his  death.  In  an  action  for  the  construction  of  the  will,  it  was  held  that  the 
legatees  took  the  specified  number  of  shares  of  stock,  as  they  were  at  the  time  of 
the  testator's  death,  and  could  claim  no  right  to,  or  interest  in,  the  certificates; 
that  if  the  certificates  were  invalid,  the  stock  was  unaffected  thereby;  if  valid — 
having  been  issued  to,  and  received  by,  the  testator,  they  became  an  indepen- 
dent part  of  his  estate.  Compare  Cogswell  v.  Cogswell,  2  Edw.  231 ;  Clarkson 
V.  Clarkson,  18  Barb.  646. 
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money  must  be  so  described  by  the  testator  as  to  enable  tbe  leg- 
atee to  point  it  out  to  the  executor  as  in  a  particular  place,  chest, 
bag,  or  purse,  or  in  some  person's  hands,  so  that  it  can  be  deliv- 
ered in  specie. 

A  legacy  is  demonstratme  when  the  particular  fund  or  per- 
sonal property  is  pointed  out,  from  which  it  is  to  be  taken  or 
paid.^  If  the  fund  or  property  out  of  which  it  is  payable  fails,  in 
whole  or  in  part,  resort  may  be  had  to  the  general  assets,  as  in  the 
case  of  a  general  legacy.  As  to  the  legatee,  it  is  considered  spe- 
cific, and,  therefore  does  not,  at  common  law,  abate  on  failure  of 
assets.^ 

Every  legacy  not  specific  or  demonstrative  is  a  general  legacy. 
The  presumption,  both  in  law  and  equity,  is  in  favor  of  general 
legacies.  This  definition  includes  annuities,  which  are  defined  to 
be  bequests  of  certain  specified  sums  periodically.  If  the  fund  or 
property  out  of  which  they  are  payable  fail,  resort  may  be  had  to 
the  general  assets,  as  in  case  of  a  general  legacy.  It  also  includes 
resickta/ry  legacies,  which  embrace  only  that  which  remains  after 
all  the  bequests  of  the  wiU  are  discharged,  and  the  debts  of  the 
testator  are  satisfied.  It  carries  not  only  what  the  testator  did  not 
attempt  to  dispose  of,  but  every  part  of  his  property  which,  by 
lapse  or  otherwise,  is  not  effectually  bequeathed  to  others,'  unless 


•  See  "Walton  v.  Walton,  7  Johns.  Ch.  268;  Enders  v.  Enders,  3  Barb.  367.  In 
Florence  v.  Sands,  4  Redf.  206,  the  testatrix,  after  bequeathing  certain  general 
and  specific  legacies,  directed  the  payment  of  $50  per  month  to  F.  during  life, 
&c.,  "  out  of  the  rents  and  income  of  her  estate,"  and  further  directed  the  exec- 
utors to  keep  down  the  interest  on  the  mortgage  on  her  real  estate,  and  to  pay 
all  taxes,  assessments  and  repairs.  The  personal  estate  was  not  sufficient  to  sat- 
isfy the  general  legacies  in  full.  It  was  held  that  the  legacy  to  F.  was  a  demon- 
strative legacy,  and  should  be  paid  out  of  the  particular  fund,  in  preference  to 
general  legacies:  if  the  particular  fund  was  inadequate  to  satisfy  the  demonstra- 
tive legacy  in  full,  the  demonstrative  legatee  was,  as  to  the  unpaid  balance  of  his 
legacy,  a  general  legatee,  and  his  legacy  was  subject  to  abatement  with  the 
other  general  legacies.  But  when  it  is  clearly  the  intention  of  the  testator  that 
a  f  imd  is  to  be  created  by  the  sale  of  certain  property,  and  the  income  of  the 
proceeds  of  such  sale  paid  to  the  legatee,  it  is  a  specific  and  not  a  demonstrative 
legacy;  and  it  is  the  duty  of  the  executors  to  invest  the  money  arising  from  the 
sale,  and  pay  to  the  legatee  the  income  only  (Watrous  v.  Smith,  7  Hun,  544). 

"See  Newton  v.  Stanley,  38  N.  Y.  61;  Giddings  v.  Seward.  16  Id.  365; 
Fierrepont  v.  Edwards,  25  Id.  128. 

'  King  V.  Strong,  9  Paige,  94;  Banks  v.  Phelan,  4  Barb.  80.  See  Pirnie  v. 
Purdy,  19  Id.  60;  Havens  v.  Havens,  1  Sandf.  Ch.  824. 
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the  residuary  clause  is  limited  by  its  terms  to  what  remains  after 
payment  of  specific  legacies.  In  such  case,  if  any  of  the  legacies 
are  void,  there  is  another  residuum  which  is  undisposed  of  .^  In 
the  interpretation  of  a  residuary  clause,  the  court  will  look  not 
only  at  the  language  employed,  but  at  the  surrounding  circum- 
stances, to  discover  what  the  intention  of  the  testator  was.^ 

Yeated  cmd  contingent  legacies.] — A  legacy  is  contingent  when 
the  enjoyment  of  it  depends  upon  the  happening  of  some  event — 
as  the  arrival  of  the  legatee  at  a  certain  age — and  vested,  when 
given  generally,  in  which  case,  if  payable  out  of  the  personalty,  it 
vests,  by  the  assent  of  the  executor,  immediately  upon  the  testa- 
tor's death.  The  distinction  between  vested  and  contingent  legacies 
is  important  mainly  with  reference  to  the  question  of  lapse.  It 
also  becomes  important  as  bearing  upon  the  question  whether,  and 
from  what  time,  the  legatee  is  entitled  to  interest  on  the  legacy, 
and  to  what  person  the  legacy  goes  when  limited  over.  The  lead- 
ing inquiry  upon  which  the  question  of  vesting  or  not  vesting 
turns,  is,  whether  the  gift  is  immediate,  and  the  time  of  payment 
or  of  enjoyment  only  postponed,  or  is  future  and  contingent,  de- 
pending upon  the  beneficiary  arriving  of  age,  or  surviving  some 
other  person,  or  the  like.  If  futurity  is  annexed  to  the  substance 
of  the  gift,  the  vesting  is  suspended ;  but  if  it  appear  to  relate  to 
the  time  of  payment  only,  the  legacy  vests  instanter.  The  mere 
circumstance  that  the  gift  is  future,  that  is,  the  actual  possession 
ig  postponed,  does  not  make  time  of  the  substance  of  the  gift,  or 
affix  a  condition  to  the  immediate  vesting  of  the  interest.  That 
question  is  determined  by  the  intention  of  the  testator,  as  gathered 
from  the  whole  will,  and  not  by  particular  expressions.^    The  law 


'  Kerr  v.  Dougherty,  79  N.  T.  337;  Beekman  v.  Bonsor,  23  Id.  298,  313. 
See,  also.  Downing  v.  Marshall,  23  Id.  883;  White  v.  Howard,  46  Id.  144. 

»  Kerr  v.  Dougherty,  79  N.  Y.  837. 

'  Everitt  V.  Everitt,  29  N.  Y.  39 ;  rev'g  29  Barb.  113.  For  cases  in  which  the 
language  of  the  will  was  held  to  create  an  immediate  vesting  of  the  estate,  or 
otherwise,  see  Warner  v.  Durant,  76  N.  Y.  138 ;  affi'g  15  Hun,  450;  Bedell  v. 
Guyon,  12  Hun,  396 ;  Brown  v.  Nicholson,  8  Id.  464 ;  Loder  v.  Hatfield,  71  N. 
Y.  93 ;  affi'g  4  Hun,  36 ;  Pincke  v.  Pincke,  53  N.  Y.  538 ;  Five  Points  House  of 
Industry  v.  Amerman,  11  Hun,  161 ;  rev'g  3  Eedf .  361 ;  Eoss  v.  Roberts,  3  Hun, 
90 ;  Hays  v.  Gourley,  1  Id.  88 ;  Smith  v.  Rockefeller,  3  Id.  395 ;  Delavergne  v. 
Dean,  45  How.  Pr.  306 ;  Lloyd  v.  Van  Antwerp,  50  Id.  81 ;  Belts  v.  Betta,  4  Abb. 
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favors  the  vesting  of  estates,  and  unless  a  contrary  intention  is  un- 
equivocally expressed,  it  will  not  be  imputed  to  the  testator.*  If 
a  legacy  is  directed  to  be  paid  when  the  legatee  attains  full  age, 
the  gift  is  absolute,  and  vests  on  the  death  of  the  testator ;  but  if 
it  is  payable  when  he  comes  of  age,  or  if,  or  provided,  he  lives  till 
he  is  twenty-one,  it  does  not  vest  till  the  contingency  happens,  and 
if  it  never  happens,  the  legacy  lapses.^ 

Conditional  legacies.] — An  absol/ate  legacy  is  where  a  thing  is 
bequeathed  without  any  qualification,  while  a  conditional  legacy 
is  one  depending  upon  the  happening  or  not  happening  of  some 
uncertain  event,  by  which  it  is  either  to  take  place  or  be  defeated.' 
The  condition  may  be  either  precedent  or  subsequent.  If  prece- 
dent, the  estate  vests  upon  its  performance ;  if  subsequent,  it  vests 
upon  the  testator's  death,  subject  to  be  divested  by  non-perform- 
ance.* If  a  legatee  upon  condition  accepts  the  legacy,  and  enters 
into  possession,  he  must  perform  the  condition,  however  burden- 
some.    He  is  not  bound  to  make  his  election  whether  or  not  to 


N.  Cas.  317;  Stevenson  v.  Lesley,  70  N.  T.  512;  Meyer's  Will,  57  How.  Pr.  203; 
Cushman  v.  Horton,  59  N.  T.  149;  Floyd  v.  Fitcher,  38  Barb.  409;  Larocque  v. 
Clark,  1  Redf.  469;  Hamlin  v.  Osgood,  Id.  409;  Kelso  v.  Cuming,  Id.  392; 
Young  V.  Case,  2  Id.  55 ;  McTjcan  v.  Freeman,  70  N.  T.  81 ;  affl'g  9  Hun,  346  ; 
Van  Wyck  v.  Bloodgood,  1  Bradf.  154;  Exp.  Turk,  Id.  110;  Andrews  v.  N.  T. 
Bible  So.  4  Sandf.  156;  Marsh  v.  Wheeler,  2  Edw.  156;  Tucker  v.  Ball,  1  Barb. 
94;  Sharpsteen  v.  Tillou,  3  Cow.  651 ;  Post  v.  Hover,  30  Barb.  312;  Williams 
V.  Conrad,  Id.  534;  Theological  Seminary  v.  Kellogg,  16  N.  Y.  88;  Tucker  v. 
Bishop,  Id.  403 ;  Dubois  v.  Ray,  7  Bosw.  244 ;  Ennis  v.  Pentz,  3  Bradf.  883. 

'  McKinstry  v.  Sanders,  2  Supm.  Ct.  (T.  &  C.)  181. 

'  Patterson  v.  Ellis,  11  Wend.  259 ;  Burrill  y.  Shell,  2  Barb.  457 ;  Hone  v. 
Van  Schaick,  30  Wend.  564;  Weyman  v.  Ringold,  1  Bradf.  40;  Wheeler  v. 
Lester,  Id.  313 ;  Post  v.  Hover,  80  Barb.  313,  319 ;  Dupre  v.  Thompson,  8  Id. 
537.  A  direct  gift  to  a  minor  is  vested,  notwithstanding  it  is  given  over,  in  case 
of  his  death  under  age,  or  "without  heirs;"  and  though  liable  to  be  divested  on 
a  contingency,  the  substituted  legatees  will  only  take  the  principal ;  and  the  in- 
terest accruing  meanwhile  belongs  to  the  minor,  and  may  be  appropriated  for 
his  support  (Pinney  v.  Fancher,  3  Bradf.  198).  See  Matter  of  Goodrich,  2  Redf. 
45;  Willets  v.  Titus,  14  Hun,  554. 

»  See  Caw  v.  Robertson,  5  N.  Y.  135 ;  rev'g  3  Barb.  411 ;  Cooper  v.  Remsen,  5 
Johns.  Ch.  383 ;  5  Johns.  459 ;  Crocheron  v.  Jaques,  8  Edw.  207.  Of  the  duty  of 
executors,  in  the  payment  of  a  bequest  conditioned  on  their  being  satisfied  that 
the  beneficiary  had  reformed  from  dissipation,  see  Dustan  v.  Dustan,  1  Paige, 
509 ;  Smith  v.  Rockefeller,  3  Hun,  395. 

*  Five  Points  House  of  Industry  v.  Amerman,  11  Hub,  161 ;  rev'g  2  Redf.  263. 
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take  the  bequest,  until  the  condition  and  value  of  the  gift  can  be 
reasonably  ascertained.  A  mere  design  or  intention  to  accept  will 
not  conclude  him,  or  prevent  a  retraction,  if  he  was  ignorant  of 
the  real  state  of  the  legacy,  and  the  extent  of  the  charge  upon  it. 
If  he  refuses  to  accept  the  legacy,  the  executor  will  be  considered 
as  a  trustee  holding  the  fund  for  the  benefit  of  those  interested  in 
the  legatory  charges.'' 

A  legacy  to  a  person  named  as  executor  in  the  will  is  a  con- 
ditional legacy,  and  the  right  of  the  legatee  to  receive  it  depends 
upon  his  assumption  of  the  office,  unless  it  appears  by  the  will 
itself,  or  the  nature  of  the  legacy,  or  other  circumstances,  that  the 
legacy  was  given  as  a  mark  of  regard,  or  by  reason  of  relationship 
of  the  legatee,  in  which  case  the  legacy  will  be  considered  absolute 
and  not  conditional.  But  the  presumption  is  that  a  legacy  to  an 
executor  was  given  to  him  in  that  character,  and  hence  will  fail,  if 
he  renounces,  or  neglects  to  accept,  the  appointment,  or  if,  having 
accepted,  he  gives  up  the  trust.'  On  the  other  hand,  if  a  devisee 
of  land,  charged  with  the  payment  of  legacies,  accepts  the  devise, 
he  has  the  personal  duty  imposed  on  him  to  pay,  without  refer- 
ence to  the  fact  whether  the  property  devised  and  accepted  is  suffi- 
cient for  that  purpose.  The  liability  is  created  by  the  acceptance 
charged  with  the  duty,  and  the  duty  being  clear  and  personal,  the 
law  will  raise  an  implied  promise  to  discharge  it.' 


'  "Wheeler  v.  Lester,  1  Bradf .  293 :  Cronkite  v.  Cronkite,  1  Supm.  Ct.  (T.  & 
C.)  366;  Stoddard  v.  Johnson,  13  Huh,  606. 

'  See  Morris  v.  Kent,  3  Edw.  175. 

3  Gridley  v.  Gridley,  24  N.  Y.  130 ;  rev'g  33  Barb.  350 ;  Keteltas  v.  Penf old, 
4  E.  D.  Smith,  132;  Matter  of  Boyd,  4  Redf.  154;  Kalbfleisch  v.  Kalbfleisch,  67 
N.  Y.  354;  Regan  v.  Allen,  7  Hun,  537;  Hoyt  v.  Hoyt,  17  Id.  193;  Stoddard  v. 
Johnson,  18  Id.  606;  Bevan  v.  Cooper,  7  Hun,  117;  73  N.  Y.  317;  Sanford  v. 
Sanf  ord,  4  Hun,  753 ;  Thurber  v.  Chambers,  66  N.  Y.  43 ;  Hillis  v.  Hillis,  16 
Hun,  76.  A  devisee  of  lands  chargeable  with  a  legacy  is  liable  to  pay  interest 
on  the  legacy  from  the  time  it  was  payable,  whether  payment  was  demanded  or 
not  (Glen  v.  Fisher,  6  Johns.  Ch.  33;  Birdsall  v.  Hewlett,  1  Paige,  32;  Tole  v. 
Hardy,  6  Cow.  333).  In  such  a  case,  the  legacy  is  an  equitable  charge  upon  the 
land,  although  the  devisee  is  also  the  executor  or  residuary  legatee,  unless  the 
will  indicates  a  contrary  intention  (Harris  v.  Fly,  7  Paige,  431 ;  Dodge  v.  Man- 
ning, 11  Id.  334;  Jenkins  v,  Freyer,  4  Id.  47;  Livingston  v.  Freeland,  3  Barb. 
Ch.  510).  If  he  accept  the  devise,  he  is  personally  liable  for  the  legacy  in  equity/, 
without  an  express  promise  (Id. ;  Kelsey  v.  Western,  3  N.  Y.  500).  At  common 
law,  an  express  promise  made  after  the  executors  had  assented  to  the  legacy, 
36 
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"Whether  a  legacy  is  a  charge  upon  the  real  estate  of  the  tes- 
tator depends  upon  the  intention  of  the  testator,  either  clearly 
expressed  by  the  will,  or,  with  equal  clearness,  inferred  from  the 
language  and  dispositions  of  the  instrument.  "Where  there  is  not 
a  clear  and  manifest  intention  on  the  part  of  the  testator  to  charge 
a  legacy  upon  lands,  and  the  personal  estate  is  not  in  terms  exon- 
erated, and  is  not  specifically  given  away  by  the  will,  it  will  be 
deemed  the  primary  fund  for  the  payment  of  legacies,  notwith- 
standing such  legacies,  by  the  terms  of  the  will,  are  expressly 
charged  upon  devisees.'    "Where  a  testator  directs  that  certain  real 


and  in  consideration  of  his  having  become  seized  under  the  devise,  was  neces- 
sary (Beeclter  v.  Beecker,  7  Johns.  99) ;  and  an  action  at  law  will  not  lie  upon  a 
mere  implied  assumpsit  arising  from  the  devise  (Livingston  v.  Livingston,  3 
Johns.  189;  compare  Lockwood  v.  Stockholm,  11  Paige,  87).  But  see,  now, 
Stoddard  v.  Johnson,  13  Hun,  606. 

'  Hoes  V.  Van  Hoesen,  1  N.  Y.  120;  affi'g  1  Barb.  Ch.  379.  See  Dodge  v. 
Manning,  1  N.  T.  398;  Kelsey  v.  Western,  3  Id.  500;  Clason  v.  Lawrence,  3 
Edw.  48.  The  usual  clause,  devising  all  the  rest  of  the  testator's  real  and  per- 
sonal estate  not  before  devised,  is  not  sufficient  to  show  an  intention  to  charge 
the  real  estate;  nor  is  the  mere  direction  that  all  debts  and  legacies  are  to  be 
paid  (Lupton  v.  Lupton,  3  Johns.  Ch.  614).  But  where  the  testator  directs  his 
debts  to  be  first  paid,  and  then  devises  real  estate,  or  where  he  devises  the  resi- 
due of  his  estate,  real  and  personal,  after  payment  of  debts  and  legacies,  and 
there  is  a  deficiency  of  assets  to  pay  the  debts  or  legacies,  an  intention  to 
charge  the  real  property  will  be  inferred  (Rafferty  v.  Clark,  1  Bradf.  473;  Flynn 
V.  Croniken,  9  How.  Pr.  214.  And  see  Reynolds  v.  Reynolds,  16  N.  Y.  257; 
Tracy  v.  Tracy,  15  Barb.  503).  In  Taylor  v.  Dodd,  3  Supm.  Ct.  (T.  &  C.)  88, 
the  will  bequeathed  to  G.  S.  B.  "my  store,  and  $10,000  in  money  out  of  my  es- 
tate." The  personal  property  was  insufficient  to  pay  the  legacy,  but  the  real 
estate  was  more  than  sufficient  for  that  purpose.  By  a  clause  in  a  codicil  to  the 
will,  the  executors  were  directed  to  sell  as  much  of  the  real  estate  as,  in  their 
discretion  and  judgment,  should  be  for  the  best  interest  of  "my  estate;"  also, 
that  certain  of  the  "  real  estate  "  should  not  be  sold  until  necessary  for  a  final 
settlement  of/'  my  estate."  There  was  no  residuary  devise.  It  was  held,  that, 
by  the  term  "my  estate,"  the  testator  intended  all  his  property,  both  real  and 
personal,  and  that,  after  exhausting  the  personal  property,  the  remainder  of  the 
legacy  should  be  paid  from  the  real  estate.  In  Spillane  v.  Duryea,  51  How.  Pr. 
360,  it  was  held,  that  where  the  will  gave  certain  legacies,  and  then  gave  and 
devised  all  the  rest,  residue  and  remainder  of  the  estate,  real  and  personal, 
though  the  personal  estate  was  insufficient  to  pay  the  legacies,  the  real  estate 
was  not  chargeable  with  the  legacies.  In  Kalbfleisch  v.  Kalbfleisch,  67  N.  Y. 
354,  the  testator  devised  and  bequeathed  his  residuary  estate  to  his  nine  children 
equally.  By  a  codicil,  he  authorized  his  executors  to  sell  bis  real  estate  not 
specifically  devised,  and  directed  that  the  pecuniary  legacies  should  be  paid 
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estate  be  sold,  and  the  proceeds  divided  among  persons  named  in 
the  will,  the  general  rule  is,  that  the  legatees,  if  of  full  age,  may 
elect  to  take  either  the  land  or  the  money,  provided  the  rights  of 
others  are  not  thereby  affected.^ 

Cumulative  legacies.^ — Where  the  will  contains  two  legacies, 
of  the  same  thing  or  amount,  to  the  same  person,  whether  the  leg- 
atee takes  both  (in  which  case  they  are  called  cumulatvue)  or  only 
one  (the  second  being  a  mere  repetition  of  the  first),  is  always 
governed  by  the  intention  of  the  testator.  The  presumption  is 
that  the  latter  legacy  is  a  mere  repetition  or  substitution ;  but 
where  the  two  are  in  different  instruments,  e.  g.,  where  one  is 
given  by  will,  and  the  other  by  codicil,  the  presumption  is  that 
both  are  intended.  But  either  presumption  is  liable  to  be  con- 
trolled and  repelled  by  internal  evidence,  and  the  circumstances  of 
the  case.^  Where  the  directions  of  the  will  are  repugnant,  e.  g., 
where,  after  an  absolute  legacy  of  money,  there  was  a  subsequent 
direction  to  the  executors  to  invest  it  for  the  support  of  the  lega- 
tee, the  two  directions  are  inconsistent,  and  therefore  void.^ 


over,  not  to  the  life  tenants,  but,  upon  their  decease,  respectively,  to  their  issue, 
the  former  receiving  only  the  income;  no  provision  was  made  in  the  will  for  the 
payment  of  the  testator's  debts;  his  personal  property  was  much  more  than  suffi- 
cient to  pay  them,  but  the  residue,  with  $113,000  and  the  $15,000  added,  was 
insufficient  to  pay  the  pecuniary  legacies.  It  was  held,  that  the  intent  of  the 
testator  was  to  charge  the  pecuniary  legacies  upon  the  residuary  real  estate,  and 
to  authorize  the  sale  thereof,  if  necessary,  to  make  up  the  sum  required  for  their 
payment.  In  Bevan  v.  Cooper,  73  N.  Y.  317,  the  will,  after  directing  the  pay- 
ment of  the  debts  out  of  the  personal  property,  and  other  certain  general  be- 
quests to  strangers  to  his  blood,  and  a  specific  devise  of  certain  real  estate,  de- 
vised and  bequeathed  all  "the  rest,  residue  and  remainder  of  my  estate,  real 
and  personal,  to  the  executors  of  my  will,  in  trust,  to  rent  the  rest  of  my  real 
estate,  and  to  invest  the  rest  of  my  personal  estate,  and  keep  the  same  invested 
in  good  securities."  Then  followed  a  specification  of  the  trusts,  which  were  for 
the  benefit  of  the  testator's  widow  and  children.  The  clause  contained  the  only 
provision  for  the  latter,  and  the  principal  provision  for  the  former,  and  em- 
braced the  largest  part  of  the  testator's  estate.  The  personal  estate  proved  in- 
sufficient to  pay  the  debts  and  general  legacies,  the  inadequacy  being  revealed 
after  the  testator's  death.  It  was  held,  that  the  general  legacies  were  not  charge- 
able upon  the  residuary  real  estate.  And  see  Guelich  v.  Clark,  3  Supm  Ct  (T  & 
C.)315. 

'  Prentice  v.  Janssen,  14  Hun,  548;  affl'd,  79  N.  Y.  478. 

«  De  "Witt  V.  Yates,  10  Johns.  156. 

'  Borland  v.  Dorland,  2  Barb,  63. 


564  ADMINISTRATIOK  OF  ESTATE,   Ac. 

Legacy  to  Executor  in  Lieu  of  Commiseiona. — Legacies  to  Debtors  and  Creditors. 

Legacy  in  lieu  of  dower.] — Legacies  or  devises  are  frequently- 
given  to  the  widow,  in  lieu  of  her  dower  right.  In  such  case,  the 
legatee  has  an  election  to  accept  or  refuse  the  legacy  or  devise. 
In  cases  where  the  will  does  not  declare,  in  express  terms,  that 
such  legacy  is  in  lieu  of  dower,  difficult  questions  may  arise  as  to 
whether  the  widow  is  put  to  her  election.  The  general  principle 
is  well  settled,  that  unless  the  testator  has  manifested  his  intention 
to  deprive  her  of  her  dower,  either  by  express  words  or  by  neces- 
sary implication,  she  cannot  be  deprived  of  it  by  a  testamentary 
provision  in  her  favor.  It  is  held,  indeed,  that  the  claim  of  dower 
must  be  inconsistent  with,  or  repugnant  to,  the  provisions  of  the 
will,  before  an  intention  to  bar  the  dower  can  be  implied  ;  that, 
in  other  words,  the  claim  cannot  be  resisted  by  implication,  unless 
its  allowance  would  disturb  or  disappoint  the  will.^  A  legacy  in 
lieu  of  dower  abates  like  other  legacies,  and  is  not  a  charge  upon 
the  real  estate,  but  is  only  entitled  to  a  preference,  in  payment 
from  the  personal  estate,  over  other  legacies.^ 

Legacy  to  executor  in  lieu  of  comTnissions.] — A  provision 
made  by  the  will  for  specific  compensation  to  the  executor,  is  de- 
clared by  the  statute  *  to  be  a  full  satisfaction  for  his  services  in 
lieu  of  the  commissions,  unless  he  elects  to  renounce  aU  claim  to 
such  specific  legacy.  He  is  not  required  to  elect  which  he  will 
accept,  until  he  has  sufficiently  ascertained  which  will  be  the  more 
advantageous. 

Legacies  to  debtors  and  creditors.] — The  rule  that  a  legacy  to 
a  creditor  is  a  satisfaction  of  the  debt,  is  subject  to  many  excep- 
tions. The  cases  justify  the  following  statement  of  doctrine  on 
this  subject :  (1)  A  legacy  is  never  deemed  a  satisfaction  of  a  debt 
contracted  after  the  date  of  the  will.  (2)  It  is  not  considered  a 
payment,  when  the  will  contains  an  express  direction  that  the 
debts  and  legacies  shall  be  paid,  such  as  "  after  all  my  debts  and 


'  See  Fuller  V.  Yates,  8  Paige,  328;  Hawley  v.  James,  5  Id.  318;  "Wood  v. 
"Wood,  Id.  596;  Sanford  v.  Jackson,  10  Id.  366;  Adsit  v.  Adsit,  3  Johns.  Ch. 
451;  Lupton  v.  Lupton,  Id.  614;  Babcock  v.  Stoddard,  8  Supm.  Ct.  (T.  &  C.) 
307.  As  to  what  will  be.  deemed  to  be  an  acceptance  of  the  bequest,  see  Grout 
y.  Cooper,  9  Hun,  836. 

2  Sanford  v.  Sanford,  4  Hun,  754.  s  Co.  Civ.  Proc.  §  3737. 
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legacies  are  paid,  then  I  give,"  etc.,  or  words  of  like  import.^  (3) 
Where  the  particular  motive  or  purpose  for  which  the  legacy  is 
stated  in  the  will,  e.  ^.,  as  a  token  of  regard,  or  from  ancient 
friendship  or  from  relationship,  and  the  like,  it  will  not  be  deemed 
a  satisfaction  of  the  debt.  (4)  Where  the  legacy  is  contingent 
and  uncertain,  or  payable  at  a  future  time,  or  upon  condition,  it  is 
not  a  satisfaction.  (5)  Where  the  legacy  is  less  than  the  debt,  or 
the  debt  is  unliquidated,  or  in  negotiable  paper,  or  in  a  current  ac- 
count, the  debt  is  not  satisfied.  (6)  Where  the  legacy  is  of  a  dif- 
ferent nature  from  the  debt,  as  where  the  testator  is  indebted  by 
bond,  and  he  bequeaths  an  interest  in  land,  it  is  not  a  satisfaction. 
(7)  A  specific  legacy  is  never  a  satisfaction,  unless  expressly  so 
declared  by  the  wiU,  and  it  is  so  accepted  by  the  legatee.^ 

A  bequest  by  a  creditor,  to  his  debtor,  of  the  amount  of  his 
debt  is  a  forgiveness  of  the  debt,  or  a  specific  legacy ;  it  is  not  a 
pecuniary  legacy.*  The  naming  of  a  person  executor  in  a  will 
does  not  operate  as  a  discharge  or  bequest  of  any  just  claim  which 
the  testator  had  against  the  executor,  but  such  claim  must  be  in- 


'  An  express  direction  for  the  payment  of  all  the  testator's  debts  rebuts  the 
presumption  that  a  legacy  to  a  creditor  was  intended  as  a  satisfaction  of  the 
debt  (Fort  v.  Gooding,  9  Barb.  371.  See  Boughton  v.  Flint,  5  Abb.  N.  C.  316 ;  s.  c . 
74  N.  Y.  476 ;  rev'g  13  Hun,  306).  The  common-law  right  of  a  creditor  of  the 
testator,  appointed  the  executor  of  his  will,  to  pay  himself  first,  if  his  debt  is  by 
specialty  or  of  record,  and  his  right  of  retainer  to  that  end,  has  been  abolished 
in  this  State  (3  E.  8.  88,  §  33).  See  "Williams  v.  Purdy,  6  Paige,  166;  Smith  v. 
Kearney,  3  Barb.  Ch.  583;  Treat  v.  Fortune,  3  Bradf.  116;  and  ante,  p.  536. 

"  Willard  on  Ex'rs,  366;  Williams  v.  Crary,  5  Cow.  870;  b.  c.  8  Id.  346;  4 
"Wend.  448;  Clarke  v.  Bogardus,  13  "Wend.  67.  Compare  Mulheranv.  Gillespie, 
Id.  349.  And  see  Eaton  v.  Benton,  3  Hill,  576.  A  legacy  to  the  creditor's  wife, 
and  its  acceptance,  is  not  an  extinguishment  (Mulheran  v.  Gillespie,  13  "Wend. 
349). 

'  Sholl  V.  ShoU,  5  Barb.  313.  As  to  the  effect  of  a  bequest  to  the  obligor's 
wife,  of  the  interest  of  a  bond  which,  by  its  terms,  was  to  bear  no  interest  till 
after  demand,  see  Sweet  v.  Irish,  86  Barb.  467.  A  legacy  to  a  debtor's  wife  is 
not  subject  to  deduction  of  the  husband's  debt  (Clarke  v.  Bogardus,  13  "Wend. 
67).  In  "Williams  v.  Crary,  5  Cow.  868,  it  appeared  that  the  will  contained  a 
provision  directing  the  executors  to  enter  satisfaction  of  A.'s  mortgage,  and  to 
cancel  his  bond,  upon  his  paying  $1,600.  The  bond  and  mortgage  were  for 
$4,000,  and,  including  his  current  account  against  the  testatrix,  the  balance  due 
at  her  death  was  $1,800.  It  was  held  not  a  legacy,  but  a  proposition  of 
settlement,  and  that  A,  having  paid  the  $1,600,  could  not  recover  on  his  ac- 
count. 
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eluded  among  the  credits  and  effects  of  the  deceased  in  the  inven- 
tory, and  the  executor  is  liable  for  the  same,  as  for  so  much  money 
in  his  hands  at  the  time  the  debt  or  demand  becomes  due.^  The 
discharge  or  bequest,  in  a  will,  of  any  debt  or  demand  of  the  tes- 
tator, against  any  executor  named  in  his  will,  or  against  any  other 
person,  is  declared  by  statute  not  to  be  valid  as  against  the  credit- 
ors of  the  deceased,  but  is  to  be  construed  only  as  a  specific  be- 
quest of  such  debt  or  demand.^  If  there  are  sufficient  assets  to 
pay  debts  without  it,  it  may  be  paid  in  the  same  manner  and  in 
like  proportions  as  legacies  of  that  kind.  In  any  case,  the  inten- 
tion to  relinquish  the  debt  must  be  clearly  expressed  in  the  wUl, 
or  otherwise  proven.'    The  presumption  is  to  the  contrary.* 

Legacy  for  life  with  remwinder  over.] — Questions  sometimes 
arise  between  a  tenant  for  life  and  the  remainder-man,  as  to 
whether  the  bequest  is  general  or  specific.  If  it  is  specific,  and 
the  article  bequeathed  is  necessarily  perishable,  such  as  household 
stores,  the  tenant  for  life  takes  it  absolutely ;  where  the  articles  are 
not  necessarily  consumed  in  the  using,  and  there  is  no  direction  to 
the  executor  to  hold  them  in  trust  for  the  remainder-man,  the  execu- 
tor may  deliver  them,  taking  a  receipt  for  them  recognizing  the 
remainder.^  But  where  there  is  a  general  bequest  for  life,  with 
remainder  over,  although  it  includes  articles  which  are  consumed 


1  2  E.  S.  84,  §  13. 

*  Id.  §  14.  For  the  common-law  rule,  see  Rickets  v.  Livingston,  3  Johns.  Cas. 
97.  The  provision  of  the  Revised  Statutes  (§  13),  does  not  discharge  a  lien  upon 
real  estate  by  which  the  debt  is  secured,  or  so  affect  it  as  to  give  subsequent  in- 
cumbrancers priority  of  lien ;  it  merely  adds  to  the  original  obligation  a  liabil- 
ity  to  account,  as  executor,  for  the  debt;  and  until  the  executor,  in  the  perform- 
ance of  his  trust,  has  paid  the  amount  of  the  debt,  and  thus  discharged  it, 
all  liens  by  which  it  is  secured  remain  in  force  (Soverhill  v.  Suydam,  59  N.  T. 
140). 

s  Clark  V.  Bogardus,  3  Edw.  387;  Stagg  v.  Beekman,  Id.  89. 

^  Matter  of  Leslie,  3  Redf .  380. 

'  Spear  v.  Tinkham,  3  Barb.  Ch.  311.  Although  a  first  legatee  is  authorized 
to  consume  the  legacy,  if  necessary  for  his  subsistence,  yet  the  right  to  make 
use  of  it  for  that  purpose  is  rather  in  the  nature  of  a  power  than  an  ownership, 
and  a  gift  over,  of  what  the  first  legatee  shall  leave,  is  good.  Where  the  gift  to  the 
first  taker  is  absolute  in  its  terms,  or  when  the  use  only  of  the  property  is  given, 
and  the  property  is  such  that  its  use  is  its  consumption,  the  gift  will  be  deemed 
an  absolute  one,  and  a  gift  over  would  be  void  for  repugnancy  (Bell  v.  "Warn,  4 
Hun,  406). 
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in  the  using,  the  whole  must  be  sold  by  the  executor,  and  the  in- 
terest or  income  only  be  paid  to  the  legatee  for  life.^  A  remain- 
der may  be  limited  iipon  a  bequest  of  money  as  well  as  of  other 
personal  property,  and  the  testator  may  confide  the  money  to  a 
legatee  for  life,  triisting  to  such  legatee  to  preserve  the  fund  for 
the  benefit  of  the  remaindei-man ;  in  which  case,  the  legatee  for 
hfe  becomes  trustee  of  the  principal,  during  the  continuance  of 
the  life  estate.^  The  legatee  in  remainder  may  call  on  the  legatee 
for  life,  for  an  inventory  of  the  property.^ 


SECTION    SECOND. 
ADEMPTION   AND    SATISFACTION   OF   LEGACIES. 

Ademption  of  specific  legacies.] — Subject  to  some  qualifica- 
tions,* the  general  rule  is,  that  in  order  to  complete  the  title  of 


1  Covenhoven  v.  Shuler,  3  Paige,  133.  Compare  Clark  v.  Clark,  8  Id.  153; 
Cairns  v.  Chaubert,  9  Id.  160.  In  the  last  case,  a  life  estate  in  a  toll-bridge,  the 
franchise  of  which  was  limited  to  a  number  of  years,  was  held  not  to  give  the 
legatee  all  the  tolls,  but  only  such  portion  of  them  as  would  equal  the  interest 
of  a  capital  equivalent  to  the  cash  value  of  the  franchise  at  the  time  of  the  tes- 
tator's death.  And  see  Trustees  of  Auburn  Theological  Seminary  v.  Cole,  80 
Barb.  331;  and  The  Same  v.  Kellogg,  16  N.  Y.  83;  Bundy  v.  Bundy,  38  Id. 
410.  As  to  what  form  of  bequest  will  raise  a  life  estate  by  implication,  see 
Doughty  v.  Stillwell,  1  Bradf .  300. 

■'  Smith  V.  Van  Ostrand,  64  N.  T.  378.  Where  a  fund  is  directed  to  be  in- 
vested, and  the  interest,  dividends,  and 'income  are  to  be  applied  to  the  use  of 
the  beneficiary  for  life,  the  profit  realized  upon  the  sale  of  stock,  in  which  a 
portion  of  such  sum  is  invested,  does  not  belong  to  the  life  tenant  as  income, 
but  must  be  added  to  the  principal,  of  which  he  is  entitled  to  the  interest  and 
income  (Whitney  v.  Phoenix,  4  Redf.  180). 

'  Westcott  V.  Cady,  5  Johns.  Ch.  334;  De  Peyster  v.  Clendining,  8  Paige, 
395;  Covenhoven  v.  Shuler,  3  Id.  133. 

*  Thus,  there  is  no  ademption  of  a  specific  legacy  where  the  alteration  of  the 
fund  was  made  by  a  mere  act  or  operation  of  law,  or  where  it  was  made  with-- 
out  the  testator's  concurrence  or  authority,  or  fraudulently,  or  in  breach  of 
trust,  or,  finally,  where  the  testator  lends  the  thing,  to  be  afterwards  returned. 
A  corporation,  stock  in  which  the  testator  bequeathed,  became  insolvent,  but 
renewed  its  capital  under  a  special  statute.  Pursuant  to  the  statute,  he  filled  up 
only  a  part  of  his  stock,  and  suffered  the  remainder  to  be  issued  to  others.  It 
was  held,  that  the  part  he  retained  passed  by  the  bequest  (Havens  v.  Havens,  1 
Sandf.  Ch.  334).  See  Walton  v.  Walton,  7  Johns.  Ch.  358;  Doughty  v.  Still- 
well,  1  Bradf.  300. 
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the  specific  legatee  to  the  thing  given,  it  must  be  in  such  condi- 
tion at  the  testator's  death  as  described  in  his  will.  If  the  partic- 
ular thing  bequeathed  has  been  sold  or  disposed  of,  there  is  com- 
plete extinction,  and  nothing  remains  to  which  the  words  of  the 
will  can  apply.  Whether  the  testator,  by  such  disposition,  in- 
tended an  ademption  is  immaterial,^  though  it  is  otherwise  in  the 
ease  of  general  legacies,  for  whether  an  advancement  to  the  lega- 
tee shaU  be  considered  an  ademption,  or  in  substitution  of  a  leg- 
acy given  to  him  by  the  will,  depends  upon  the  intention  of  the 
testator.^  It  is  also  a  general  rule,  that  under  a  bequest  of  spe- 
cific articles  in  the  possession  of  the  testator  when  he  made  the 
will,  those  only  pass  which  he  then  had ;  but,  on  the  other  hand, 
if  the  testamentary  words  relate  to  the  period  of  his  death,  the 
articles  which  were  in  his  possession  at  that  time  will  be  included.^ 
But  if  a  specific  legacy  does  not  exist  at  the  death  of  the  testator, 
it  is  adeemed,  notwithstanding  the  contrary  intention  of  the  testa- 
tor or  the  hardship  of  the  case.  Thus,  where  the  testator,  having 
specifically  bequeathed  a  bond  and  mortgage,  foreclosed  the  mort- 
gage and  sold,  and  the  purchaser  gave  him  a  new  bond  and  mort- 
gage for  the  price,  and  the  testator  left  a  memorandum  declaring 
that  the  new  mortgage  was  but  a  renewal  of  the  one  bequeathed, 
and  that  he  intended  it  should  pass)^  the  legatee,  it  was,  never- 
theless, held  that  the  legacy  was  adeer 

—  of  demonstratvue  fep-acz'es.J-— Th^/uestion  sometimes  arises 
whether  a  bequest  was  intended  brftne  iVestator  to  be  paid  at  all 
events,  the  fund  being  pointed  ouiJ^By  thdTwky  only  of  demonstra- 
tion. The  leading  principle  igfthat  \flben  a  testator  bequeaths  a 
sum  of  money,  or,  which  is  the  same  <thing,  a  life  annuity,  in  such 
a  manner  as  to  show  a  separate  and  independent  intention  that  the 
money  shall  be  paid  to  the  legate^t  all  events,  such  intention 
will  not  be  permitted  to  be  overruled  merely  by  a  direction  in  the 
will  that  the  money  is  to  be  raised  in  a  particular  way  or  out  of  a 


'  Beck  V.  McGillis,  9  Barb.  3S. 

«  Tfflotson  V.  Race,  33  N.  Y.  133.   See  Terrill  v.  Public  Adm'r,  4  Bradf.  345. 

'  See  anU,  p.  341. 

*  Beck  V.  McGillis,  9  Barb.  35.  See  Gardner  v.  Printup,  3  Id.  83;  Gilchrist 
v.  Stevenson,  9  Id.  9;  Doughty  v.  Stillwell,  1  Bradf.  300;  Logan  v  Deshay 
Caarke,  309. 
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particular  fund ;  although  no  positive  rule  of  ready  application  to 
every  case  can  be  laid  down.  Each  case  will  depend  upon  a  consid- 
eration of  all  the  material  provisions  of  the  will,  and  of  the  ex- 
trinsic circumstances  respecting  the  testator's  family  and  estate, 
which  may  be  fairly  brought  to  bear  upon  the  question  of  intent.' 

—  of  general  legacies,  iy  advancements.'] — The  doctrine  of 
advancements,  included  in  the  statute  of  distributions,  applies 
only  to  cases  of  intestacy.^  But  courts  of  equity  have  always 
treated  advancements,  by  way  of  portions,  as  a  satisfaction  of  gen- 
eral legacies  given  by  a  parent,  or  other  person  standing  in  loco 
parentis,  to  a  child  or  grandchild.*  Such  an  advancement  will  be 
presumed  to  have  been  made  in  satisfaction  of  the  legacy.  That 
such  was  the  intention  of  the  testator  may  be  shown  by  parol  evi- 
dence,* and  even  by  his  declarations,  if  made  at  the  time  of  mak- 
ing the  advancement,  but  not  otherwise.^    Declarations  made  sub- 


'  Pierrepont  v.  Edwards,  24  How.  Pr.  419;  Giddings  v.  Seward,  16  N.  Y. 
365.    See,  ante,  pp.  240,  et  seg.,  for  general  rules  of  construction  of  wills. 

■'  Thompson  v.  Carmichael,  3  Sandf.  Ch.  120;  Hays  v.  Hibbard,  3  Redf.  28. 

3  Story  Eq.  Jiir.  g§  1111,  1112;  1  Roper  on  Legacies,  874;  2  Williams  on 
Ex'rs,  1143;  Langdon  v.  Astor,  16  N.  Y.  34;  Hine  v.  Hine,  39  Barb.  507;  Ben- 
jamin v.  Dimmick,  4  Redf.  7;  Lawrence  v.  Lindsay,  68  N.  Y.  108;  rev'g  7  Hun, 
641.  Compare  Stevens  v.  Stevens,  2  Redf.  265;  Oilman  v.  Oilman,  63  N.  Y.  41. 
When  a  parent  procures  a  third  person  to  convey  property  to  his  child,  for  a  con- 
sideration, moving  from  himself,  the  presumption  is  that  it  is  an  advancement, 
equally  as  where  he  makes  the  conveyance  himself  (Piper  v.  Barse,  2  Redf.  19). 
The  circiunstance  that  he  subsequently  executed  a  codicil  in  which  he  made  no 
reference  to  the  legacy,  has  no  weight  on  the  question  (Id.).  As  to  whether  an 
advancement  made  in  stocks,  and  charged  on  the  testator's  books  at  an  esti- 
mated value,  may  be  regarded  as  a  satisfaction,  if  the  stocks  were  valueless  at 
the  time  the  charge  was  made,  see  Marsh  v.  Gilbert,  2  Redf.  465. 

*  2  Whart.  on  Evid.  §  1007. 

'■  De  Groff  v.  Terpenning,  14  Hun,  301,  and  cases  cited ;  rev'g  52  How.  Pr, 
313.  Compare  Phillips  v.  McCombs,  53  N.  Y.  494.  In  Piper  v.  Barse,  2  Redf. 
19,  it  was  held,  that  the  burden  was  on  the  executor  to  prove  the  satisfaction 
raised  by  him  against  the  claim  of  the  legatee.  In  Camp  v.  Camp,  18  Hun,  217; 
rev'g  2  Redf.  141,  it  appeared  that  the  testator,  having  before  his  death  ad- 
vanced various  sums  to  several  of  his  children,  taking  from  each  a  written  re- 
ceipt for  the  sums,  "as  a  part  of  my  apportionment  of  his  estate,"  "to  be 
deducted  out  of  the  estate,"  etc.,  by  his  will  directed  his  executor  to  sell  his 
real  and  personal  estate,  and  divide  the  proceeds  equally  among  his  ten  chil- 
dren, naming  them.  It  was  held  that,  as  the  will  did  not  direct  the  advances  to 
be  charged  against  the  recipients,  they  were  not  to  be  considered  in  dividing  the 
estate. 
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sequently  to  the  making  of  the  advancements  may,  perhaps,  be 
shown  to  rebut  the  presumption  of  satisfaction,  and  when  this  is 
done,  similar  evidence'  to  the  contrary  will  be  allowed.^  The  tes- 
tator's books  wherein  certain  sums  are  directed  to  be  taken  from  a 
child's  portion  as  bequeathed  to  him  by  the  will,  are  not  ^er  se 
evidence  of  advancements.  The  fact  of  advances  must  be  proved 
by  evidence  aliund-e,  which,  in  connection  with  the  books,  would 
be  sufficient  for  that  purpose.^  There  is,  however,  no  presumption 
of  satisfaction  where  the  advancement  depends  upon  a  contingency, 
and  the  legacy  is  certain  and  absolute ;  ^  nor  where  the  advance- 
ment is  expressed  to  be  in  satisfaction  of  an  interest  to  which  the 
child  is  entitled  otherwise  than  under  the  will,  nor  where  the  be- 
quest to  the  child  is  of  a  residue  or  some  portion  of  the  residue,* 
in  which  cases  it  is  not  regarded  as  a  portion.  And  the  principle 
of  ademption  by  subsequent  portion  has  not  been  applied  to  de- 
vises of  real  estate.'  It  has  been  recently  decided,  in  England,* 
on  a  review  of  the  somewhat  incongruous  authorities,  that  there  is 
no  legal  presumption  that  money  advanced  by  a  widowed  mother 
to  her  child  is  intended  as  a  gift,  not  as  a  loan,  such  as  there  is  in 
the  case  of  a  father ;  because  there  is  no  such  legal  obligation 
upon  her  to  support  the  child.  Hence,  the  question  is  one  of  evi- 
dence in  such  case. 

—  of  legacies  to  a  debtor.] — We  have  already  spoken  of  the 
effect  of  a  legacy  to  a  debtor  or  creditor.'  The  general  principle 
is  that  a  legacy  of  a  debt  is  adeemed  by  the  collection  of  the  debt 
by  the  testator.^ 


'  3  Greenl.  Evid.  §  366;  3  Whart.  on  Eyid.  §  974;  Hine  v.  Hine,  mipra;  De- 
GrofE  V.  Terpenning,  supra. 

•  Benjamin  v.  Dimmick,  4  Redf.  7;  Lawrence  v.  Lindsay,  68  N.  Y.  108; 
s.  c.  on  new  trial,  ml>  mm.,  Lawrence  v.  Lawrence,  4  Redf.  378;  Marsh  v. 
Brown,  18  Hun,  319. 

'  De  Groff  v.  Terpenning,  supra. 

■*  Hays  V.  Hibbard,  3  Redf.  38.  s  g  Rgdf.  on  Wills,  441. 

« Per  Jbssbl,  Master  of  the  Rolls,  in  Bennet  v.  Bennet,  40  Law  Times,  N. 
S.  379. 

'  See  ante,  p.  564.  «  Sholl  v.  Sholl,  5  Barb.  313. 
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SECTION   THIRD. 
ABATEMENT   OF   LEGACIES. 

General  doctrine.] — In  case  the  assets  are  insufficient,  after 
answering  the  debts  and  specific  legacies,  to  satisfy  the  general 
legacies  in  full,  the  latter  are  subject  to  abatement  in  equal  pro- 
portions. This  is  the  rule  at  common  law  and  as  declared  by  the 
Revised  Statutes.'  As  a  general  rule,  nothing  can  be  abated  from 
specific  legacies,  because  the  estate  of  the  testator  turns  out  to  be 
insufficient  to  pay  the  general  legacies.  It  is  the  duty  of  execu- 
tors to  turn  over  specific  legacies  at  the  end  of  one  year,  with  all 
the  advantage  that  would  have  accrued  to  the  legatees,  had  the 
property  thus  bequeathed  been  deliverable  when  the  will  took 
effect.''  But  cases  may  arise,  it  seems,  where  even  specific  lega- 
cies (as  where  the  testator  directs  that  they  shall  come  out  of  his 
personal  estate,  or  where  they  are  charged  with  the  payment  of 
general  legacies)  may  also  be  subject  to  abatement.^  "Where  there 
are  sufficient  assets  to  pay  all  the  debts  in  full,  and  the  specific 
legacies,  but  not  enough  to  pay  all  the  general  legacies  in  full,  the 
latter  are  subject  to  abatement  between  themselves.  In  this  con- 
nection, a  distinction  is  to  be  observed  between  legacies  which  are 
mere  bounties,  and  such  as  are  given  in  consideration  of  a  prior 
indebtedness  by  the  testator  to  the  legatee,  or  of  the  rehnquish- 
ment  of  dower  or  otherwise.  These  latter  do  not,  except  as  be- 
tween themselves,  so  abate,  but  must  be  paid  in  full.*    A  legacy 


'  3  R  S.  90,  §  45. 

'  Bevan  v.  Cooper,  7  Hun,  117;  rev'd  on  a  question  of  jurisdiction,  72  N.  Y. 
317;  Taylor  v.  Dodd,  58  N.  T.  335. 

3  See  Pierrepont  v.  Edwards,  35  N.  Y.  128. 

■■  Williamson  v.  "Williamson,  6  Paige,  398;  Isenhart  v.  Brown,  1  Edw.  411. 
In  "Wood  V.  Vandenburgh,  6  Paige,  377,  a  legacy  for  tlie  erection  of  a  tombstone 
at  the  grave  of  a  near  relative  was  exempted  from  abatement.  In  Petrie  v. 
Petrie,  7  Lans.  90,  a  legacy  for  education  was  declared  to  be  preferred  to 
general  legacies.  In  Schofield  v.  Adams,  13  Hun,  366,  the  testatrix,  in  ad- 
dition to  legacies  to  others,  gave  to  her  husband  the  use  of  certain  specific 
articles  of  furniture,  and  also  the  use  or  avails  of  $5,000,  with  so  much  of  the 
principal  as  should  be  necessary  for  his  comfortable  support.  "What  remained 
on  his  decease  was  left  to  other  parties.  The  estate  of  the  testatrix  was  insuffi- 
cient to  pay  the  legacies,  it  having  been  supposed  by  her  to  be  much  larger  than 
it  was.  It  was  held  that,  though  the  legacy  to  the  husband  was  a  general  one, 
yet  it  was  not  subject  to  abatement,  it  having  been  given  for  the  maintenance 
and  support  of  a  near  relation. 


572  ADMINISTRATION  OF  ESTATE,   <feo. 

Order  of  Abatement. — Liability  of  Legatee  to  Refund  or  Contribute. 

to  the  executor  as  such,  for  his  services  in  that  relation,  has  no 
preference,  however,  5ver  general  legacies,  and  is  subject  to  abate- 
ment vfith  them,  and  an  assignment  of  the  legacy  will  not  dis- 
charge it  from  abatement.'  It  should  be  observed,  also,  that  a 
strictly  residuary  bequest  must  defer  to  all  general  legacies  and 
annuities,  and  can  only  be  paid  after  all  such  claims  are  satisfied. 
As  to  legacies  which  the  testator  intended  should  be  paid  in  full 
and  at  all  events,  and  which  he  has  charged  upon  a  particular 
fund  or  upon  real  estate,  the  general  rule  is  that  they  are  not  sub- 
ject to  abatement  with  general  legacies.^  There  is  no  positive 
rule,  it  is  said,  for  determining  whether  a  particular  legacy  is  to 
be  paid  in  fuU,  at  all  events,  or  whether,  in  case  the  estate  is  in- 
sufficient to  pay  all,  it  shall  abate  in  proportion  to  others.  Each 
case  will  depend  upon  a  consideration  of  aU  the  material  pro- 
visions of  the  will  to  be  construed,  and  of  the  extrinsic  circum- 
stances which  bear  upon  the  question  of  intent.' 

Order  of  abatement.'] — In  the  absence  of  any  express  direction 
in  the  will  giving  a  priority  of  payment  of  a  particular  legacy,  any 
<ieficiency  of  assets  is  to  be  charged  in  the  following  order :  (1) 
Eesiduary  legacies.  (2)  General  legacies.  (3)  Legacies  given  for 
a  valuable  consideration,  or  for  the  relinquishment  of  dower  or 
some  right  or  interest.     (4)  Specific  and  demonstrative  legacies. 

Liability  of  legatee  to  refund  or  contribute.'] — At  common 
law,  a  legatee  who  had  received  his  legacy  might  be  compelled,  at 


'  Clapp  V.  Meserole,  1  Abb.  Ct.  App.  Dec.  363. 

'  Pierrepont  v.  Edwards,  25  N.  Y.  138;  34  How.  Pr.  419. 

'  Where  a  will  provided  for  the  conversion  of  the  bulk  of  the  estate  into 
money  and  the  payment  of  the  various  legacies  therewith,  most  of  which  were 
not  to  be  paid  before  the  expiration  of  two  years  after  the  probate  of  the  will, 
but  some  were  excepted  from  this  restriction,  and  the  latter  were  paid  in  full; 
the  executors  having  reason  to  believe  that  the  estate  would  sufSce  to  pay  all  in 
full,  which  proved  not  to  be  the  case,  owing  to  the  subsequent  depreciation  in 
its  value;  it  was  held  that  the  preference  of  the  legacies  last  mentioned  ex- 
tended only  to  the  time  of  payment,  and  that  they  were  to  abate,  'pro  rata,  with 
the  other  legacies  (Trustees  of  Harvard  College  v.  Quinn,  3  Redf.  531).  It  was 
further  held,  that  while  the  executors  were  bound  to  enforce  the  liability  of  the 
overpaid  legatees  to  refund  the  amount  of  the  over-payment,  the  former,  having 
acted  in  good  faith,  and  the  deficiency  arising  from  such  depreciation,  should 
not  be  chargeable  with  the  result  of  such  proceeding,  but  the  expense  thereof 
should  be  sustained  by  the  estate. 
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the  suit  of  the  executor,  to  refund  the  legacy  in  case,  after  pay- 
ment, debts  appeared,  of  which  he  had  no  previous  notice,  and 
which  he  was  obliged  to  discharge.  The  statute  provides  a  simi- 
lar remedy  by  the  creditor,  directly,  against  the  legatee,  etc.*  So, 
on  a  deficiency  of  assets,  one  legatee  who  has  received  his  legacy, 
is  liable  at  the  suit  of  another  legatee,  who  has  not  been  paid,  to 
refund  a  proportionable  part  to  make  up  the  deficiency ;  although 
if  the  deficiency  has  been  caused  by  the  waste  of  the  executor,  it 
is  said  that  the  legatee  who  has  been  paid  may  retain  the  advan- 
tage he  has  gained  by  his  superior  diligence,  as  against  his  co- 
legatee.' 

Express  provision  is  made  by  the  statute'  for  an  action  by  a 
child,  born  after  the  making  of  a  will,  who  is  entitled  to  succeed 
to  a  part  of  the  property  of  the  testator,  or  by  a  subscribing  wit- 
ness to  a  will,*  who  is  also  entitled  to  succeed  to  a  share,  against 
the  legatees  or  devisees,  as  the  case  requires,  to  recover  his  share 
of  the  property ;  "  and  he  is  subject  to  the  same  liabilities,  and 
has  the  same  rights,  and  is  entitled  to  the  same  remedies,  to  com- 
pel a  distribution  or  partition  of  the  property,  or  a  contribution 
from  other  persons  interested  in  the  estate,  or  to  gain  possession  of 
the  property,  as  any  other  person  who  is  so  entitled  to  succeed."  * 


'  Co.  Civ.  Proc.  §  1837,  wMch  provides  that  "an  action  may  be  maintained, 
as  prescribed  in  this  article,  against  the  surviving  husband  or  wife  of  a  dece- 
dent, and  the  next  of  kin  of  an  intestate,  or  the  next  of  kin  or  legatees  of  a  tes- 
tator, to  recover,  to  the  extent  of  the  assets  paid  or  distributed  to  them,  for  a 
debt  of  the  decedent,  upon  which  an  action  might  have  been  maintained  against 
the  executor  or  administrator.  The  neglect  of  the  creditor  to  present  his  claim 
to  the  executor  or  administrator,  within  the  time  prescribed  by  law  for  that  pur- 
pose, does  not  impair  his  right  to  maintain  such  an  action."  Actions  of  this 
class  are  regulated  by  §§  1837-1860.  It  is  beyond  the  scope  of  this  work  to  pre- 
sent this  subject  further. 

^  Lupton  V.  Lupton,  3  Johns.  Ch.  614. 

^  Co.  Civ.  Proc.  §  1868.  '  See  anU,  p.  302. 

'  In  estimating  the  amount  of  the  several  contributions,  even  a  legacy  to  the 
widow,  in  lieu  of  dower,  must  be  taken  into  account  (Mitchell  v.  Blain,  5  Paige, 
588).  See  Sanford  v.  Sanford,  5  Lans.  486;  61  Barb.  393.  The  design  of  the 
statute,  in  reference  to  posthumous  children,  was  to  give  them  the  same  portion 
precisely  as  they  would  have  if  the  parent  had  died  intestate;  and  where  the 
children  are  the  devisees,  the  object  of  the  statute  can  only  be  accomplished  by 
reqiuring  each  to  contribute,  in  proportion  to  his  devise,  to  make  up  such  share 
of  the  property  as  would  have  gone  to  the  after-born  in  case  of  intestacy,  and 
subjecting  each  devisee  to  the  same  burdens  as  the  after-born,  in  proportion  to 
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SECTION   FOURTH. 
LAPSE    OF   LEGACIES. 

Death  of  legatee  prior  to  testator's  death.]— The  common-law  rule 
that  the  legacy  is  extinguished  by  the  death  of  the  legatee  before 
the  testator's  death,  was  modified  by  the  Revised  Statutes,  so  that 
now,  when  the  devisee  or  legatee  is  a  child  or  other  descendant  of 
the  testator,  and  such  legatee  or  devisee  dies  during  the  testator's 
lifetime,  leaving  a  child  or  other  descendant  who  survives  the  tes- 
tator, the  devise  or  legacy  does  not  lapse,  but  the  property  vests  in 
the  surviving  child  or  other  descendant  of  the  legatee  or  devisee, 
as  if  the  devisee  or  legatee  had  survived  the  testator,  and  had  died 
intestate.^  It  will  be  observed  that  the  statute  provides  only  for 
the  case  of  a  testator  who  is  the  ancestor  of  his  legatee  or  devisee. 
The  word  descendant  is  limited  to  issue,  in  any  degree,  of  the  per- 
son referred  to,  and  does  not,  therefore,  embrace  collateral  rela- 
tions.^ In  view  of  the  remedial  character  of  the  statute,  the 
courts  have  given  its  provisions  a  liberal  construction,  and,  in  one 
case,  the  words  "shall  die,"  in  the  statute,  were  construed  as 
not  referring  to  a  time  intermediate  the  making  of  the  will  and 
the  death  of  the  testator,  and  hence  that  the  statute  would  apply 
to  the  case  of  the  death  of  a  proposed  legatee  before  the  date  of 
making  the  will.' 

Death  of  joint  legatee.l — Where  a  legacy  is  given  to  two  or 
more  persons  jointly,  if  one  dies,  even  in  the  lifetime  of  the  testa- 


the  estate  held;  i.  e.,  to  contrihute  proportionally  toward  the  payment  of  any 
claim  against  the  deceased,  to  enforce  which  proceedings  are  taken  against  the 
devisees  and  heir,  in  default  of  personal  property  (Rockwell  v.  Geery,  4  Hun, 
607).  The  rule  as  to  the  mode  of  determining  the  share  of  a  post-testamentary 
child  in  the  estate  of  his  deceased  parent  is  discussed  in  Sanford  v.  Sanf ord, 
4  Hun,  753. 

'  3  R.  S.  66,  §  53;  Vernon  v.  Vernon,  53  N.  Y.  351;  Savage  v.  Burnham,  17 
Id.  561,  575. 

''  Van  Beuren  v.  Dash,  30  N.  Y.  393.  In  that  case,  the  testatrix  devised 
separate  aliquot  shares  of  her  real  estate  to  two  sisters  and  to  certain  nephews 
and  nieces,  several  of  whom  died  in  her  lifetime,  some  leaving  children  and 
others  without  issue.  It  was  held  that  the  shares  of  all  those  devisees  so  dying 
before  her,  lapsed,  and  that  such  shares  descended  to  her  heirs-at-law.  See  Ham- 
lin v.  Osgood,  1  Redf.  409;  Bishop  v.  Bishop,  4  Hill,  138;  Christie  v.  Phyfe, 
33  Barb.  195;  Armstrong  v.  Moran,  1  Bradf.  814. 

2  Barnes  v.  Huson,  60  Barb.  598. 
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tor,  such  interest  does  not  lapse,  but  tlie  survivor  will  take  the 
whole.^  But  in  the  case  of  a  bequest  to  several  legatees  named, 
"  equally  share  and  share  alike,"  the  legatees  are  tenants  in  com- 
mon, and  the  share  of  any  one  happening  to  die  before  the  testa- 
tor, lapses  for  the  benefit  of  the  testator's  next  of  kin.^ 

Death  of  legatee  subsequent  to  testator's  death.'] — Unless  the 
intention  of  the  testator  was  to  the  contrary,  a  legacy  vests  on  the 
testator's  death,  though  not  payable  until  one  year  thereafter ;  and 
hence  the  legatee's  death  within  the  year  does  not  effect  a  lapse, 
but  his  interest  passes  to  his  personal  representatives.  If  the 
legatee  acquires  only  a  contingent  interest,  his  death  before  the 
happening  of  the  contingency,  even  after  the  death  of  the  testator, 
will  effect  a  lapse  of  the  legacy.  The  distinction  between  a  vested 
and  contingent  legacy,  which  is  mainly  important  as  bearing  on 
the  question  of  lapse,  has  been  already  considered." 

Lapse  of  prior  estate.] — Where  the  bequest  depends  upon  an 
intervening  estate  under  the  will,  and  is  thus  made  to  take  effect 
only  at  the  termination  of  the  prior  estate,  and  the  prior  estate 
lapses  by  the  death  of  the  legatee  or  devisee  during  the  life  of  the 
testator,  this  will  not  defeat  the  estate  over,  but  it  will  take  ejBfect 
immediately.^  In  such  a  case,  both  estates  vest  at  the  same  time, 
and  if  both  devisees  survive  the  testator,  the  estate  in  remainder 
will  not  fail  by  the  devisee  in  remainder  dying  before  the  tenant 
for  life.^  Where  both  legatees  survive  the  testator,  but  both  die 
during  the  prior  estate,  the  legacy  over  is  defeated,  and,  as  against 


'  Gardner  v.  Printup,  2  Barb.  83;  Hoppock  v.  Tucker,  3  Supm.  Ct.  (T.  &  C.) 
652;  s.  c.  1  Hun,  182;  affi'd,  59  N.  Y.  202.  The  principle  of  survivorship,  as  ap- 
plied to  legacies,  is  stated  in  Everitt  v.  Everitt,  39  N.  Y.  39;  rev'g  39  Barb.  113. 
Compare  Fisher  v.  Banta,  66  Id.  468. 

^  Hart  V.  Marks,  4  Bradf.  161 ;  McLoskey  v.  Reid,  4  Id.  334;  Floyd  v.  Barker, 
1  Paige,  480.  See  Weyman  v.  Ringold,  1  Bradf.  40 ;  Downing  v.  Marshall,  1 
Abb.  Ct.  App.  Dec.  535;  Embury  v.  Sheldon,  68  N.  Y.  337;  b.  c.  2  Abb.  N.  Cas. 
404. 

'  See  a/nte,  p.  559. 

<  See  Norris  v.  Beyea,  18  N.  Y.  373;  Taylor  v.  Wendel,  4  Bradf.  324;  McLean 
V.  Freeman,  9  Hun,  347. 

*  Terrill  v.  Public  Adm'r,  4  Bradf.  345;  Barker  v.  Woods,  1  Sandf.  Ch.  129. 
See  Conklin  v.  Moore,  3  Bradf.  179;  Anthony  v.  Brouwer,  31  How.  Pr.  138; 
Adams  v.  Beekman,  1  Paige,  631. 
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the  next  of  kin  of  the  latter  legatee,  the  estate  over  goes  to  the 
testator's  next  of  kin.^ 

Lapse  of  legacy  to  a  debtor  or  creditor.'] — As  we  have  seen, 
where  the  intention  of  the  testator  was  that  a  legacy  to  his  debtor 
should  be  deemed  a  satisfaction  of  the  debt,  the  acceptance  of  the 
legacy  will  satisfy  the  debt.  If  a  creditor  dies  before  the  testator, 
and  the  personal  representative  of  the  creditor  accept  a  legacy,  a 
contract  is  completed,  by  which  the  latter  becomes  entitled  to  the 
legacy,  not  as  a  bounty,  but  as  the  purchase  price  of  the  claim 
which  was  thereby  cancelled  or  abandoned.' 

Effect  of  lapse.] — Where  a  legacy  lapses,  it  falls  into  the  re- 
siduum. In  case  there  is  no  residuary  bequest,  it  goes  to  the  next 
of  kin,  as  estate  undisposed  of  by  the  will.^  In  the  ease  of  a  de- 
vise of  real  property  failing,  whether  because  it  was  originally 
void,  or  because  the  devisee  is  incompetent  to  take,  the  common- 
law  rule  is  that  the  property  goes  not  to  the  residuary  devisees, 
but  to  the  heirs  of  the  testator ;  ^  but  the  better  opinion  is  said  to 
be  that,  since  the  Revised  Statutes  has  changed  the  rule  that  a 
will  of  land  speaks  as  of  its  date,  the  rule  as  to  lapsed  devises  is 
changed  also,  and  that  such  devises  now  fall  into  the  residuum.^ 

Legacies  cha/rged  on  land.] — Unlike  bequests  payable  out  of 
the  personal  estate,  legacies  charged  on  land  lapse  on  the  death  of 
the  legatee  before  payment,  unless  payment  is  deferred  to  accom- 
modate the  estate,  and  not  out  of  regard  to  the  condition  or  cir- 
cumstances of  the  legatee.^ 


'  Williams  v.  Seaman,  3  Bedf.  148. 

=  Cole  V.  Niles,  3  Hun,  336;  s.  c.  5  Supm.  Ct.  (T.  &  C.)  451 ;  affl'd,  62  N.  T. 
636. 

2  Anhstrong  v.  Moran,  1  Bradf.  814. 

"  "Van  Kleeck  v.  Dutcli  Church,  30  Wend.  498. 

«  Hillis  V.  Hillis,  16  Hun,  79.  See  Downing  v.  Marshall,  33  N.T.  366;  Leslie 
V.  Marshall,  31  Barb.  560. 

«  Marsh  v.  Wheeler,  3  Edw.  163;  Harris  v.  Ply,  7  Paige,  439;  Birdsall  v. 
Hewlett,  1  Paige,  33,  in  which  case  Chancellor  Walwobth  said,  he  was  not 
aware  that  the  rule  stated  had  ever  been  extended  to  a  case  where  the  estate  was 
devised  to  a  stranger,  upon  the  express  condition  that  he  paid  the  legacy  charged 
thereon.  See,  also.  Sweet  v.  Chase,  3  N.  Y.  72 ;  Loder  v.  Hatfield,  71  K  T.  93 ; 
affl'g  4  Hun,  36 ;  6  Supm.  Ct.  (T.  &  C.)  339;  Hillis  v.  Hillis,  16  Hun,  76. 
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SBCTIGlSr    FIFTH. 

PEOCEEDINGS    TO    COMPEL    PAYMENT   OF   LEGACIES. 

Time  of  pa/yment  of  legacies.] — The  common-law  rule  was 
that,  where  the  will  failed  to  fix  a  time  of  payment,  the  legacy 
was  due  on  the  expiration  of  one  year  after  the  death  of  the  testa- 
tor, and  this  is  still  the  rule,  as  we  shall  have  occasion  shortly  to 
observe ;  but  by  the  rule  of  the  Revised  Statutes  legacies  are 
payable  only  after  the  expiration  of  a  year  from  the  gra/nting  of 
letters^  unless  an  earlier  time  is  fixed  by  the  will.^  After  the  expi- 
ration of  that  period,  the  executor  must  discharge  the  specific 
legacies  and  pay  the  general  legacies,  if  there  be  assets ;  and  if 
there  be  not  sufiicient  assets,  then  an  abatement  of  the  general 
legacies  must  be  made  in  equal  proportions.^  Although  the  stat- 
ute is  in  form  prohibitory,  it  is  not  regarded  as  making  it  illegal, 
and  a  breach  of  trust,  to  anticipate  payment,  but  only  as  negativ. 
ing  the  right  of  the  claimant,  and  as  throwing  upon  the  executor 
or  administrator  and  his  sureties,  if  such  payments  are  made  dur- 
ing the  year,  the  peril  of  making  good  the  deficiency,  in  case  the 
assets  are  found  insufficient  for  the  demands  which  prove  to  be 
entitled  to  prior  satisfaction.  It  is  not  uncommon,  where  the  as- 
sets are  ample  and  there  is  no  practical  doubt  of  the  justice  of 
such  a  course,  to  deliver  specific  legacies,  and  pay  a  portion  or  all 
of  the  legacies  and  a  portion  of  distributive  shares,  in  advance  of 
the  period  thus  limited.^ 

Legacies  directed  iy  will  to  he  paid  within  the  yea/r.\ — If  the 
will  directs  that  a  legacy  be  paid  before  th^  lapse  of  a  year  from 
the  issue  of  letters,  the  executor  may  require  a  bond,  with  two 
sufficient  sureties,  conditioned-  that  if  any  debts  against  the  de- 
ceased shall  duly  appear,  and  which  there  shall  be  no  other  assets 
to  pay,  and  there  shall  be  no  other  assets  to  pay  other  legacies,  or 
not  sufficient,  that  then  the  legatee  shaU  refund  the  legacy  so  paid, 
or  such  ratable  proportion  thereof,  with  the  other  legatees,  as  may 
be  necessary  for  the  payment  of  the  said  debts,  and  the  propor- 


'  2  E.  S.  90,  §  43.  2  Id.  §  45. 

^  The  payment  of  a  legacy  before  it  is  due  must,  however,  be  subject  to  a  de- 
duction or  rebate  of  interest  for  the  unexpired  period  (McLosky  v.  Reid,  4 
Bradf.  334). 
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tional  parts  of  such  other  legacies,  if  there  be  anj,  and  the  costs 
and  charge^  incurred  by  reason  of  the  payment  to  such  legatee; 
and  that,  if  the  probate  of  the  will  be  revoked,  or  the  will  de- 
clared Toid,  then  that  the  legatee  shall  refund  the  whole  legacy, 
with  interest.'^  It  is  suggested  that,  where  the  wiU  directs  the 
payment  of  one  legacy  before  another,  and  it  is  not  made  prefer- 
ential, the  executor  should  not  pay  the  first  legacy  in  full  when 
due,  even  after  the  year,  if  a  deficiency  of  assets  appears  probable, 
without  requiring  a  bond  for  repayment,  as  in  the  case  of  a  legacy 
paid  within  the  year.^ 

Executor's  assent  to  legaoy.l — Though  title  to  a  legacy  passes 
by  the  wiU,  yet  it  does  not  become  perfected  at  law,  until  after  the 
assent  of  the  executor,  from  whom  only  possession  of  the  legacy 
can  be  obtained.  He  has  a  right  to  the  possession  of  the  whole 
estate  for  the  purpose  of  applying  it,  in  the  first  place,  to  the  pay- 
ment of  debts ;  and  a  legatee  cannot,  therefore,  take  the  thing 
bequeathed,  without  the  assent,  express  or  implied,  of  the  exec- 
utor,^ though  his  assent  may  be  compelled,  if  wrongfully  refused. 

Remedjy  of  legatee,  hy  action.] — The  legatee  has  a  remedy  for 
the  recovery  of  his  legacy,  by  action,  or  by  a  special  proceeding 
in  the  surrogate's  court.  The  executor  is  liable  indvuidualh/  for 
a  tortious  conversion  of  the  legacy,  but  his  mere  failure  to  pay  the 
full  amount  of  the  legacy  when  due,  will  not,  in  the  absence  of 
proof  of  some  illegal  or  improper  conduct,  or  that  he  himself 
claitos  to  be  entitled  thereto,  authorize  an  action  against  him  indi- 
vidually for  the  amount  due.^  Eights  of  action  against  the  repre- 
sentative, by  a  legatee  for  his  legacy,  and  by  a  next  of  kin  for  his 
distributive  share,  are  given  by  the  statute.  Where,  after  one 
year  from  the  granting  of  letters  testamentary  or  of  administra- 
tion, an  executor  or  administrator  refuses,  upon  demand,  to  pay  a 
legacy,  or  distributive  share,  the  person  entitled  thereto  may  main- 
tain an  action  against  him.     "  But  for  the  purpose  of  computing 


'  3  R.  8.  90,  §  44.  2  Harvard  College  v.  Quinn,  3  Redf.  514. 

'  Tole  v.  Hardy,  6  Cow.  333;  Hudson  v.  Reeve,  1  Barb.  89.  For  the  pro- 
visions of  the  statute  regulating  advances,  before  the  expiration  of  the  year,  see 
post,  580. 

*  Hurlbut  V.  Durant,  21  Hun,  481. 
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.  the  time,  within  which  such  an  action  must  be  commenced,  the 
cause  of  action  is  deemed  to  accrue,  when  the  executor's  or  ad- 
ministrator's account  is  judicially  settled,  and  not  before."  ^ 

Formerly,  the  statute  ^  required  that  the  demand  of  payment 
preliminary  to  the  action  should  be  accompanied  with  an  offer  of 
a  bond  of  indemnity  in  double  the  amount  of  the  legacy,  condi- 
tioned for  the  refunding  of  the  legacy,  if  necessary,  etc.  But  by  the 
present  statute,  such  a  bond  is  required  only  on  an  application  to 
the  surrogate,  after  judgment  in  the  action,  for  an  order  on  which 
execution  may  be  issued.'  So  also,  by  the  former  statute,*  the 
representative  might  plead  insufficiency  of  assets,  and  if  such  in- 
sufficiency was  shown,  the  plaintiff  could  recover  only  a  propor- 
tionate part  of  the  assets.  But  und'er  the  new  system  of  proced- 
ure, the  existence,  sufficiency  or  want  of  assets  cannot  be  pleaded 
by  either  party,  in  an  action  for  money,  against  an  executor  or  ad- 
ministrator, in  his  representative  capacity,  and  the  plaintiff's  right 
of  recovery  is  not  affected  thereby.^  An  execution  upon  a  judg- 
ment for  the  amount  of  a  legacy,  or  distributive  share,  as  in  every 
case  of  a  judgment  against  the  representative  as  such,  can  be  is- 
sued only  upon  the  order  of  the  surrogate's  court  which  granted 
the  letters,*  and  in  the  case  of  such  a  judgment,  the  court  may, 
and  in  a  proper  case  it  must,  before  permitting  an  execution  to  be 


'  Co.  Civ.  Proc.  §  1819.  Where  the  action  is  brought  by  a  guardian  ad  litem, 
he  must  give  a  bond,  etc.     See  Co.  Civ.  Proc.  §  1830. 

»  3  R.  S.  114,  §§  9-11. 

'  Co.  Civ.  Proc.  §  1837.  An  undertaking,  and  not  a  bond,  is  required.  The 
last  clause  of  §  1819  (supra)  is  nevr,  and  is  intended  to  change  the  rule  with  re- 
spect to  the  statute  of  limitations  adopted  in  Am.  Bible  So.  v.  Hebard,  51  Barb. 
553;  affl'd,  41  N.  Y.  619,  n.  See,  also,  Clark  v.  Ford,  3  Keyes,  370.  For  illus- 
trations of  the  principles  regulating  actions  for  the  recovery  of  legacies  and 
distributive  shares,  see  Bundle  v.  Allison,  34  N.  Y.  180;  Eberhardt  v.  Schuster, 
6  Abb.  N.  C.  141;  Hoyt  v.  Hoyt,  17  Hun,  193;  Kerr  v.  Dougherty,  Id.  341; 
Brown  v.  Knapp,  Id.  160;  Hitchcock  v.  Linsly,  Id.  556;  Nichols  v.  Nichols,  13 
Id.  438;  Lewis  v.  Maloney,  Id.  307;  Porter  v.  Kingsbury,  13  Id.  33;  Prentice 
V.  Janssen,  79  N.  Y.  478;  Fisher  v.  Hubbell,  65  Barb.  74;  De  Grofe  v.  Terpen- 
ning,  14  Hun,  803.  An  action  to  enforce  the  legal  liability  of  the  devisee  and 
executor  may  be  brought  in  this  State,  although  the  testator  was  a  resident  of, 
and  the  executor  was  appointed  in,  another  State  (Brown  v.  Knapp,  79  N.  Y. 
137). 

^  3  R.  S.  115,  §  13.  '  Co.  Civ.  Proc.  §  1834. 

«  Co.  Civ.  Proc.  §§  1835,  1836. 
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issued,  require  tlie  appKcant  to  give  an  undertaking,  conditioned 
as  provided.^  Having  already  described  the  proceeding  by  a 
judgment  creditor  for  leave  to  issue  execution,  it  will  not  be  neces- 
sary to  speak  further  of  it  here.' 

Remedk)  hy  special  jproceedm,g.] — Besides  the  remedy  by  ac- 
tion, a  person  entitled  to  a  legacy,  or  any  other  pecuniary  provision 
under  a  wiU,  or  a  distributive  share,  may  apply,  at  any  time  after 
a  year  since  the  grant  of  letters,  to  the  surrogate's  court,  by  peti- 
tion, for  a  decree  directing  the  executor  or  administrator  to  pay 
the  legacy,  or  the  distributive  share,  as  the  case  may  be,  or  its  just 
proportional  part.*  The  proceeding  is  precisely  similar  to  that  hy 
a  creditor  for  the  payment  of  his  claim,  which  has  been  already 
fully  explained.*  But  in  regard  to  the  payment  of  legacies  and 
distributive  shares,  while  the  statute  gives  no  absolute  right,  to  the 
legatees  and  next  of  kin,  to  insist  on  payment  of  what  is  coming 
to  them  from  the  estate  until  the  expiration  of  the  year,  the  exec- 
utor or  administrator  may,  but  at  his  own  peril,  make  such  pay- 
ments to  legatees  and  next  of  kin,  in  advance  ;  and  the  statute  ex- 
pressly authorizes  an  appeal  to  be  made,  at  any  time,  to  the  discre- 
tion of  the  surrogate,  to  direct  a  payment  or  part  payment,  if  the 
condition  of  the  assets  is  such  as  to  make  it  safe  to  allow  so 
doing. 

When  payment  ordered  in  advance.] — Such  application  may 
be  made  at  any  time  after  letters  granted,  although  a  year  has  not 
expired.  To  warrant  the  court  in  granting  such  an  application, 
the  following  must  appear,  in  addition  to  the  validity  of  the  claim, 
to  wit : 

1.  That  there  is  money  or  other  personal  property  of  the  es- 
tate, applicable  to  the  payment  or  satisfaction  of  the  petitioner's 
claim,  and  which  may  be  so  applied,  without  injuriously  affecting 
the  rights  of  others,  entitled  to  priority  or  equality  of  payment  or 
satisfaction.' 

2.  That  the  amount  of  money,  and  the  value  of  the  other 
property,  in  the  hands  of  the  executor  or  administrator,  applicable 


'  Co.  Civ.  Proc.  §  1827.  "  See  ante,  p.  547. 

»  Co.  Civ.  Proc.  §  3717.    See  Gibnan  v.  Gilman,  63  N.  T.  41. 

*  See  ante,  p.  551.  '  Co.  Civ.  Proc.  §  3718,  sutd.  8. 
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to  the  payment  of  debts,  legacies,  and  expenses,  exceed,  by  at  least 
one  third,  the  amount  of  all  known  debts  and  claims  against  the 
estate,  of  all  legacies  which  are  entitled  to  priority  over  the  peti- 
tioner's claim,  and  of  all  legacies  or  distributive  shares  of  the 
same  class. 

3.  That  the  payment  or  satisfaction  of  the  legacy,  pecuniary 
provision,  or  distributive  share,  or  some  part  thereof,  is  necessary 
for  the  support  or  education  of  the  petitioner.^ 

There  is  no  power  in  the  court  to  decree  the  payment  of  a  leg- 
acy, or  a  distributive  share,  pending  a  controversy  over  the  pro- 
bate of  the  alleged  will.  It  must  be  first  determined  whether  the 
decedent  died  intestate  or  otherwise.^  It  does  not  alter  the  case, 
that  the  petitioner  is  both  a  legatee  and  of  next  of  kin,  and  hence 
entitled,  in  any  event,  to  a  portion  of  the  estate.*  The  existence 
of  a  surplus  of  assets,  exceeding  by  at  least  one  third  the  amount  of 
known  claims  and  preferred  legacies,  is  a  jurisdictional  fact.* 
Where  the  petitioner  is  entitled  to  receive,  under  the  will,  the  in- 
terest only  of  a  specified  sum,  which  is  bequeathed  in  trust  for  his 
benefit,  with  remainder  over,  only  an  advance  of  such  interest  as 
has  accrued  is  proper.^  A  sum  to  be  paid  annually  cannot  be 
ordered  as  an  advance,  but  only  a  specific  amount  to  meet  present 
needs.^  Whether  the  advance  is  necessary  for  the  support  or  edu- 
cation of  the  petitioner  must  depend  upon  the  facts  of  each  case 
as  it  arises.  The  petition  and  proof  should  show  the  petitioner's 
station  in  life,  his  age,  the  state  of  his  health,  the  stage  of  his  edu- 
cation, if  a  minor,  etc.     The  petitioner's  actual  income,  if  any. 


'  Co.  Civ.  Proc.  §  2719;  revising  2  R.  S.  98,  §§83,  83. 

'^  Riegelman  v.  Riegelman,  4  Redf .  492.  And  so,  the  application  will  not  be 
entertained,  pending  a  proceeding  to  revoke  the  probate  of  the  will  (La  Bau  v. 
Vanderbilt,  3  Redf.  384). 

?  La  Bau  v.  Vanderbilt,  3  Redf.  384,  414. 

*  Barnes  v.  Barnes,  13  Hun,  234,  The  language  of  the  former  statute  was, 
"  at  least  one-third  more  of  assets  in  the  hands  of  the  executor  or  administrator 
than  necessary  to  pay  all  debts,  legacies  and  claims  against  the  estate  then 
known  "  (2  R.  S.  98,  §  83).  Under  this,  it  was  held  that  the  residuary  legacies 
might  be  excluded  in  computing  the  amount  of  the  legacies  (Lockwood  v.  Lock- 
wood,  3  Redf.  330). 

'  Lockwood  V.  Lockwood,  3  Redf.  330. 

'  Id.  But  in  Kerrigan  v.  Kerrigan,  2  Id.  517,  the  payment  of  an  annuity 
was  ordered  in  advance. 
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from  other  sources,  should  appear,  and  the  amount  thought  to  be 
necessary  should  be  stated.  If  the  papers  do  not  disclose  the 
facts,  with  sufficient  fullness  to  satisfy  the  court,  a  reference  may 
be  ordered.  A  widow,  to  whom  a  legacy  is  given  in  lieu  of  dower, 
may  make  the  application  as  weU  as  any  other  legatee.*  The 
court  exercises  a  discretion  in  granting  or  refusing  the  application ; 
but  it  is  a  judicial  discretion,  and  its  decree  is  appealable. 

Bond  on  granting  order.] — ^It  is  a  condition  of  granting  the 
prayer  of  the  petition  that  a  bond  be  filed  in  the  office  of  the  sur- 
rogate, and  approved  by  him,  conditioned  as  prescribed,  with 
respect  to  a  bond  which  an  executor  may  require  from  a  legatee, 
upon  payment  of  a  legacy,  before  the  expiration  of  the  year,  pur- 
suant to  a  direction  to  that  effect,  contained  in  the  will.'  It  is  es- 
sential, to  confer  jurisdiction,  that'  the  bond  should  conform  to 
the  terms  of  the  statute.  Where  the  condition  was  for  the  refund- 
ing of  the  money  "if  necessary,"  instead  of  "whenever  required  " 
for  the  payment  of  debts,  etc.,  the  order  was  held  improperly 
granted.' 

Decree  for  payment.'] — The  surrogate  has  authority,  upon  this 
proceeding,  to  determine  who  are  the  legatees  entitled,*  and  it  is 
intimated '  that  he  may  determine  the  validity  of  a  release  given 
by  the  legatee  when  set  up  by  the  executor ;  but  he  will  not  order 
the  legacy  to  be  paid  to  a  creditor  of  the  legatee.^ 

Proceeding  against  testamentary  trustee.] — Besides  the  rem- 
edy for  the  recovery  of  debts  and  legacies,  as  against  the  personal 
representative,  a  remedy  is  furnished,  by  which  a  person  who  is 
entitled,  under  a  will,  to  the  payment  of  money  or  the  delivery  of 
personal  property  by  a  testamentary  trustee,  may  petition  the  sur- 


'  Seymour  v.  Butler,  3  Bradf .  193. 

«  Co.  Civ.  Proc.  §  2719.  For  the  form  of  the  condition  see  3  R.  8.  90,  §  44; 
ante  p.  577. 

s  Barnes  v.  Barnes,  13  Hun,  234.  *  Sayre  v.  Ladd,  7  "Week.  Dig.  302. 

'  Harris  v.  Ely,  35  N.  Y.  138,  143. 

«  See  Brown  v.  Kerrigan,  4  Redf.  146.  The  surrogate's  court  has  no  power 
to  direct  the  sale  of  real  estate  for  the  purpose  of  paying  legacies  (Matter  of  Con- 
nor, 1  Law  Bull.  8).  A  surrogate's  decree,  directing  the  executor  to  pay  a  leg- 
acy, renders  it  a  personal  debt,  and  in  a  legatee's  action  on  the  decree,  a  debt  due 
the  executor  personally  may  be  set  off  (Dubois  v.  Dubois,  6  Cow.  494). 
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rogate  for  the  payment  of  the  money  or  the  delivery  of  the  prop- 
erty.^ This  remedy  is  available  at  any  time  after  the  petitioner's 
right  to  the  money  or  property  has  become  absolute,  as  where  the 
event,  upon  the  happening  of  which  a  legacy  was  conditioned,  has 
occurred.  A  citation  will  issue,  as  upon  the  application  of  a  gen- 
eral legatee,  and,  upon  its  return,  the  trustee  may  file  an  answer, 
setting  forth  facts  which  show  that  it  is  doubtful  whether  the 
petitioner's  claim  is  valid  and  legal,  or  denying  its  validity  or 
legality  absolutely,  or  upon  information  and  belief.  Where,'on 
the  face  of  the  papers,  the  claim  appears  to  be  doubtful,  the  peti- 
tion must  be  dismissed  ;  otherwise  the  court  may  hear  the  allega- 
tions and  proofs  of  the  parties,  and  make  such  a  decree  as  justice 
requires."  The  powers  of  the  surrogate  are  substantially  the  same 
as  upon  an  application  for  the  payment  of  a  general  legacy  by  an 
executor.  On  this  proceeding,  however,  the  court  may,  in  a 
proper  case,  require  the  trustee,  where  he  is  unable  to  deliver  the 
specific  property,  to  pay  its  value  in  money ; '  and  where  it  appears, 
upon  presenting  the  petition,  that  a  decree  for  the  payment  or  de- 
livery might  afEect  the  rights  of  other  persons,  with  respect  to  the 
estate  or  fund,  the  citation  must  also  be  directed  to  such  persons,  or 
if  it  afterwards  appears,  upon  the  hearing,  that  all  the  persons  whose 
interests  may  be  affected  are  not  parties,  they  must  be  brought  in 
by  a  supplemental  citation,  before  a  decree  in  favor  of  the  peti^ 
tioner  can  be  made.* 

Payment  amd  mmestment  of  legacies  to  minors.'] — At  common 
law,  the  father,  as  guardian  by  nature  merely,  was  not  permitted 
to  receive  legacies  bequeathed  to  his  minor  children,  nor  their  dis- 
tributive shares  in  the  surplus  of  an  intestate's  estate,' — a  rule  which 
has  not  been  changed  by  the  Revised  Statutes  of  this  State,  with 
the  exception  in  favor  of  legacies  under  the  value  of  fifty  dollars, 
which  the  father  may  receive  for  the  use  of  the  infant  legatee.  ° 
It  is  open  to  question  whether,  in  case  the  father  is  not  living,  the 
mother  would  be  entitled  under  the  statute,  as  natural  guardian, 
to  receive  such  a  legacy.  If  the  legacy  is  of  the  value  of  fifty  dol- 
lars or  more,  the  same  can  be  paid,  under  the  direction  of  the  sur- 


'  Co.  Civ.  Proc.  §  3804.  =  Co.  Civ.  Proc.  §  2805. 

» Id.  g  2805.  "  Id.  §  2806. 

«  Genet  v.  Tallmadge,  1  Johns.  Ch.  3.  ■  «  3  K.  S.  91,  §  46. 
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rogate^  to  a  general  guardian,  only  upon  his  giving  security  to  the 
minor,  to  be  approved  by  the  surrogate,  for  the  faithful  applica- 
tion of  and  accounting  for  such  legacy.^  This  security  is  in  addi- 
tion to  that  given  by  the  guardian  on  his  appointment.  The  sur- 
rogate has  a  discretion  as  to  directing  the  payment  of  the  legacy  to; 
the  general  guardian,  and  he  is  required  by  the  statute,  in  case  he 
does  not  direct  payment  to  the  general  guardian,  as  well  as  where 
no  general  guardian  has  been  appointed,  to  direct  the  investment 
of  the  legacy,  in  permanent  securities  in  the  name  and  for  the 
benefit  of  the  minor,  upon  annual  interest,  the  interest  to  be  ap- 
plied, under  his  direction,  to  the  support  and  education  of  the 
minor.^  The  surrogate  may  order  the  investment  in  the  mode 
proposed,  or  otherwise,  as  he  may  deem  best.'  Such  investment 
may  be  directed  by  the  surrogate  on  his  own  motion,  on  denying 
an  application  for  payment  to  the  general  guardian,  or  it  may  be 
done  on  the  petition  of  the  executor,  asking  an  order  directing  an 
investment.  Such  a  petition  should  set  forth  the  facts  of  the  leg^ 
acy,  the  minority  of  the  legatee,  the  non-appointment  of  a  general 
guardian,  or,  if  there  is  such  guardian,  his  incapacity  {e.  g.,  that 
he  is  absent  from  the  country,  his  sureties  insolvent,  or  the  like), 
and  the  nature  of  the  proposed  investment.  The  general  guard- 
ian may  likewise  petition  for  the  payment  of  the  legacy  to  him- 
self, setting  forth  the  facts  and  offering  the  security  to  be  given, 
and  praying  a  direction  for  payment.  The  order  directing  pay- 
ment of  the  legacy  to  the  general  guardian  must  be  entered  upon 
the  surrogate's  minutes.  In  default  of  such  an  order,  the  executor, 
in  making  payment,  is  liable  to  the  minor  for  the  value  of  the 
legacy,  in  case  of  its  misapplication  by  the  guardian.* 


'  3  R.  S.  91,  §  47.    See  Kerrigan  v.  Kerrigan,  3  Redf.  517. 

'  Id.  §  48.  '  It  is  provided,  by  sections  49,  50,  and  51,  that  where  there  is  no 
general  guardian,  the  surrogate  must  keep  the  securities  so  taken,  and  collect 
and  apply  the  interest,  and,  when  necessary,  collect  and  reinvest  the  principal, 
and  reinvest  unexpended  interest;  and  he  and  his  sureties  are  liable  to  account 
for  the  same  to  the  minor  on  his  coming  of  age,  or  to  his  executors  or  adminis- 
trators, if  the  minor  dies  before  coming  of  age. 

'  See,  as  to  power  of  courts  to  appoint  certain  trust  companies  guardians  of 
minors,  and  their  duties  in  investing  the  minor's  estate,  L.  1830,  c.  75;  L.  1834, 
c.  250;  1880,  c.  435,  §  7. 

"  Where  one  of  two  executors,  who  is  also  the  residuary  legatee  under  the 
will,  takes  possession  of  all  the  aasets  of  the  estate,  and  mingles  them  with  his 
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Legacies  to  Married  Women. — Limitation  of  Proceeding. 

Legacies  to  7na/rried  women.] — The  common-law  rule  that  a 
legacy  bequeathed  to  a  married  woman  must  be  paid  to  her  hus- 
band ^  has  been  abrogated  in  this  State,  and  married  women  are 
expressly  authorized  to  take  by  inheritance,  or  by  devise  or  be- 
quest, with  like  efEect  as  if  unmarried. 

limitation  of  proceeding.] — The  new  rule  of  the  Code  of 
Civil  Procedure,  by  which  a  cause  of  action  for  the  recovery  of  a 
legacy  or  distributive  share,  is  deemed  to  accrue  when  the  execu- 
tor's or  administrator's  account  is  judicially  settled,'  is  not  ex- 
pressly extended  to  proceedings  in  the  surrogate's  court;  as  to 
which  the  former  rule  still  applies.  Such  proceedings  must  be 
commenced  within  six  years  after  the  legacy  or  distributive  be- 
comes due,  that  is,  speaking  generally,  six  years  after  the  expira- 
tion of  one  year,  or  seven  years  in  all,  after  the  grant  of  letters.* 
When  the  will  fixes  a  date  for  payment,  the  time  is  computed 
from  that  day.  Where,  by  reason  of  a  deficiency  of  assets,  the 
proceeding,  if  commenced  within  the  time,  would  have  been 
fruitless,  an  exception  to  the  rule  might  arise.  Inasmuch  as  a  de- 
mand is  not  necessary  to  entitle  a  legatee  or  distributee  to  main- 
tain an  action  or  proceeding  for  his  legacy  or  share,  the  time  can- 
not be  computed  from  the  time  the  claimant  has  actual  knowledge 
of  the  facts,  as  is  permitted  in  certain  cases.* 


own  property,  and  falls  to  pay  a  legacy  to  an  infant,  or  to  set  apart  the  amount 
of  the  same,  upon  the  death  of  such  executor  his  estate  becomes  liable  to  the 
person  injured  by  such  devaatamt,  and  the  amount  of  the  legacy  wiU  be  directed 
to  be  paid  to  the  general  guardian  of  the  infant,  and  not  to  the  surviving  execu- 
tor (Rorke  v.  McConville,  4  Redf.  391). 

'  See  Howard  v.  MofEatt,  2  Johns.  Ch.  206. 

'  Co.  Civ.  Proc.  §  1819.  See  ante,  p.  578.  For  the  former  rule,  see  Loder  v. 
Hatfield,  71  N.  Y.  92;  affi'g  4  Hun,  36.  In  that  case,  which  was  an  action  to 
recover  a  legacy,  charged  upon  lands  devised,  it  was  held  that  the  case  was 
not  one  exclusively  of  equitable  cognizance,  and  the  same  law  of  limitation 
applied  as  in  legal  actions  ;  that  the  case  came  either  within  the  six  years' limita- 
tion prescribed  by  Co.  of  Proc.  §  91,  or  the  ten  years'  limitation  prescribed  by 
§  97.  It  was  also  held  that  an  action  to  recover  a  legacy  was  not  an  action  on  a 
sealed  instrument,  under  Id.  §  90,  subd.  2. 

2  McCartee  v.  Camel,  1  Barb.  Ch.  455,  465;  Smith  v.  Remington,  43  Barb. 
75.  In  the  last  case,  the  legacy  was  payable,  by  the  terms  of  the  will,  when  the 
legatee  reached  his  majority.  It  was  held  that  a  proceeding  to  compel  the  pay- 
ment of  the  legacy  was  barred  after  six  years  from  that  time. 

^  Co.  Civ.  Proc  §  410;  House  v.  Agate,  3  Redf.  307. 


586  ADMINISTRATIOIf  OF  ESTATE,   <feo. 

Interest  on  General  Legaciea., 

Interest  on  general  legacies.'] — The, general  rule  is  that  legacies 
draw  interest  from  the  time  they  are  payable,  whether  that  time  is 
fixed  by  the  testator  in  his  will  or  by  the  statute ; '  and  notwith- 
standing the  legatee  was  not  at  that  time  in  a  condition  to  receive 
it,  or  omitted  to  demand  it.^  The  time  when  interest  begins  to 
run  depends  largely  upon  the  question  whether  the  legacy  vested 
upon  the  testator's  death,  or  afterward,  upon  the  happening  of  a 
contingency,  as  to  which  we  have  already  spoken.^  Thus,  a  re- 
mainder-man is  entitled  to  interest  only  from  the  termination  of 
the  life  estate.* 

A  direction  in  the  wiU  that  the  legacy  be  paid  with  interest, 
but  specifying  no  time  from  which  interest  is  to  be  computed, 
does  not  change  the  rule  that  interest  commences  from  the  expira- 
tion of  the  year.^  There  are,  however,  several  exceptions  to  the 
general  rule,  as  to  the  commencement  of  interest.  The  first  ex- 
ception is  the  case  of  a  legacy  given  by  a  parent  to  a  child,,  where 
no  provision  is  made  for  its  maintenance  other  than  the  income 
derived  from  the  legacies  bequeathed.  In  that  case,  interest  will 
be  computed  from  the  date  of  the  testator's  death.'     Other  excep- 


'  See  Hepburn  v.  Hepburn,  3  Bradf.  74;  Bradner  t.  Faulkner,  13  N.  Y.  474;. 
Birdsall  v.  Hewlett,  1  Paige,  33;  Glen  v.  Fisher,  6  Johns.  Ch.  33;  Campbell  v. 
Cowdrey,  31  How.  Pr,  173;  Lupton  v.  Lupton,  3  Johns.  Ch.  614;  Miller  v. 
Philip,  5  Paige,  573.  As  to  interest  on  a  legacy  to  a  posthumous  child,  see 
Lawrence  v.  Lawrence,  1  Edw.  557. 

^  Marsh  v.  Hague,  1  Edw.  174.  It  is  held,  however,  that  a  legacy  to  an  ex- 
ecutor for  executing  the  ofllce  does  not  in  general  draw  interest  (Morris  v.  Kent, 
3  Edw.  175).  Where  some  action  is  made  necessary  on  the  part  of  the  legatee 
by  the  terms  of  the  will — e.  g.,  proceedings  for  the  sale  of  property  to  have  a 
legacy  paid — the  legatee  cannot  claim  interest  during  his  delay  to  institute  such 
proceedings  (Crocheron  v.  Jaques,  3  Edw.  307).  In  Kerr  v.  Dougherty,  17  Hun, 
341,  afll'd,  79  N.  Y.  337,  the  will  provided  that  "  the  legacies  are  to  be  paid  as 
soon  as  the  amount  can  be  collected  out  of  the  fimds  now  invested  in  bond  and 
mortgage  at  the  city  of  Grand  Rapids,  Mich."  It  was  held,  that  interest  ran 
only  from  one  year  from  issue  of  letters. 

'  See  ante,  p.  559,  and  cases  there  cited. 

*  Dodge  V.  Manning,  1  N.  Y.  398;  "Wheeler  v.  Ruthven,  74  N.  Y.  439;  affl'g 
13  Hun,  530. 

°  Lawrence  v.  Embree,  3  Bradf.  364.     See  Booth  v.  Amerman,  4  Id.  139. 

«  King  V.  Talbot,  40  N.  Y.  76;  Lupton  v.  Lupton,  3  Johns.  Ch.  614;  Burtis 
V.  Dodge,  1  Barb.  Ch.  77;  Loder  v.  Hatfield,  71  N.  Y.  93;  affl'g  4  Hun,  36; 
Matter  of  Brown,  1  Law  Bull.  56.  Where  a  legacy  to  an  infant,  as  to  whom 
the  testator  is  in,  loco  parentis,  is  made  payable  when  the  infant  becomes  of  age, 
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Interest  on  General  Legacies. 


tions  are  the  cases  of  a  bequest  of  a  life  estate  to  a  child,  or  to  a 
widow  in  lieu  of  dower,  in  which  case  the  legatees  take  interest 
from  the  testator's  decease ; '  and  this,  although  the  legacy  is  con- 
ditional, and  not  vested ; '  but  the  first  payment  is  not  due  until 
the  expiration  of  the  first  specified  period,  computed  from  the  date 
of  death.'  A  further  exception  is  the  case  of  an  annuity  be- 
queathed generally.  Where  a  sum  of  money  is  bequeathed  to  ex- 
ecutors, to  be  put  out  at  interest  and  to  pay  over  the  income,  the 
legatee  is  entitled  to  interest  from  the  death  of  the  testator,  pro- 
vided a  sufiicient  amount  remains,  after  deducting  debts  and  other 
legacies.*  Unless  under  special  circumstances,  interest  is  not 
allowed  upon  arrears  of  an  annuity.'  The  common-law  rule  that 
there  can  be  no  apportionment  of  annuities,  with  the  exception  of 
annuities  for  the  support,  etc.,  of  infants,  and  of  a  wife  living 
apart  from  her  husband,  has  been  abrogated.' 

Where  a  legacy  is  given  to  be  paid  at  a  future  day,  the  amount 
should  be  raised  from  the  personal  estate,  and  invested  until  it  be- 
comes payable ;  and  the  interest  in  the  meantime,  if  not  other- 
wise disposed  of,  belongs  to  the  widow  and  next  of  kin.' 


and  such  legatee  has  no  other  provision  in  the  meantime,  or  any  maintenance 
allotted  by  the  tdll,  the  legacy  carries  interest  from  the  time  of  the  death  of  the 
testator.  It  is  not  needed,  for  the  application  of  this  rule,  that  the  testator  should 
have  been  under  a  legal  obligation  at  the  time  of  his  death  to  support  the  lega- 
tee; it  is  sufficient  that  he  has  voluntarily  assumed  such  a  relation,  similar  in 
some  respects  to  that  of  parent,  as  that  it  may  be  presumed  he  did  not  intend  to 
leave  the  legatee  without  support  (Brown  v.  Knapp,  79  N.  Y.  136;  affl'g,  as  to 
this  point,  17  Hun,  160).  See,  also,  Matter  of  "Williams,  13  N.  Y.  Leg.  Obs. 
179;  Van  Bramer  V.  Hoffman,  3  Johns.  Cas.  300. 

'  Hepburn  v.  Hepbiurn,  3  Bradf.  74;  Parkinson  v.  Parkinson,  Id.  77;  Sey- 
mour V.  Butler,  3  Id.  193;  Williamson  v.  Williamson,  6  Paige,  398. 

'  Pinney  v.  Fancher,  3  Bradf.  198.        '  Kerrigan  v.  Kerrigan,  3  Eedf.  517. 

*  Cooke  V.  Meeker,  43  Barb.  583;  Craig  v.  Craig,  3  Barb.  Ch.  76;  Pierce  v. 
Chamberlain,  41  How.  Pr.  501;  Matter  of  Lynch,  53  Id.  367;  Fish's  Estate,  19 
Abb.  Pr.  209;  and  compare  Parsons  v.  Lyman,  38  Barb.  564;  rev'g  4  Bradf.  268. 

'  Isenhart  v.  Brown,  3  Fdw.  341.  Compare  Lawrence  v.  Embree,  3  Bradf. 
364. 

'  L.  1875,  c.  543.  But  this  statute  is  confined  in  its  operations  to  instruments 
taking  effect  after  its  passage  (Irving  v.  Rankine,  13  Hun,  147).  For  a  case 
under  the  former  rule,  see  Griswold  v.  Griswold,  4  Bradf.  316. 

'  Hone  V.  Van  Schaick,  7  Paige,  321 ;  affi'd,  30  Wend.  564.  The  executor 
may  take  one  year  to  make  the  investment,  in  analogy  to  the  time  allowed  for 
paying  legacies  (Cogswell  v.  Cogswell,  3  Edw.  331). 
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What  Law  Governs  Distribution. 

ARTICLE    EIGEiTH. 

THE   PAYMENT   OF   DISTETBUTITE    SHARES. 

Sec.  1. — General  considerations. 

3. — ^Rights  of  husband  and  widow. 

3. — Rights  of  lineal  kindred. 

4. — Rights  of  collateral  kindred. 

5. — Proceedings  to  compel  payment  of  distributive  share. 

SECTION    FIRST. 

GENERAL   CONSIDEEATIONS. 

WTiat  law  governs  distribution.] — The  law  of  the  domicil  of 
the  intestate,  at  the  time  of  his  death,  governs  the  distribution  of 
his  personal  estate,  without  regard  to  the  location  of  the  assets. 
Hence,  where  the  intestate  was  domiciled  in  another  State,  though 
he  left  assets  here  upon  which  administration  was  granted  here, 
the  court  here,  in  directing  the  distribution,  is  governed  by  the 
laws  of  the  foreign  State.  Thus,  where,  by  the  laws  of  the  dom- 
icil of  the  intestate  (who  was  an  illegitimate),  his  relations  on  his 
mother's  side  were  not  entitled  to  share  in  his  estate,  they  will  not 
be  allowed  to  share  in  the  distribution  of  the  surplus  made  here, 
although,  by  our  law,  they  would  be  so  entitled.^  Where  the 
whole  surplus  of  a  non-resident's  estate  is  brought  within  the  ju- 
risdiction of  a  surrogate  here,  he  will  not  decline  to  distribute  it, 
according  to  the  law  of  the  intestate's  domicil ;  yet  it  is  evident 
that  the  statute  dpes-not  contemplate  the  distribution  of  a  part  or 
portion  of  an  estate,  where  the  residue  is  subject  to  the  control  of 
the  tribunal  of  a  foreign  domicil,  and,  in  such  a  case,  the  court 
here,  after  satisfying  domestic  creditors,  wiU  transmit  the  surplus 
to  the  foreign  jurisdiction  for  distribution.'' 


'  Public  Adm'r  v.  Hughes,  1  Bradf.  135.  And  see  Manice  v.  Manice,  43  N. 
Y.  303;  affi'g  1  Lans.  348;  Moultrie  v.  Hunt,  33  N.  Y.  394;  Bascom  v.  Albert- 
son,  34  Id  584;  Burr  v.  Sherwood,  3  Bradf.  85;  Shultz  v.  Pulveir,  3  Paige,  183; 
affi'd,  11  Wend.  361;  Vroom  v.  Van  Home,  10  Paige,  549;  Suarez  v.  Mayor,  3 
Sandf.  Oh.  173;  Graham  v.  Public  Adm'r,  4  Bradf.  137;  Holmes  v.  Remsen,  4 
Johns.  Ch.  460. 

''  Parsons  v.  Lyman,  30  N.  Y.  103;  Despard  v.  Churchill,  53  Id.  193.  By 
Co.  Civ.  Proc.  §  3700,  it  is  provided  that  the  person  to  whom  ancillary  letters 
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General  Effect  of  the  Statute  of  Distributions. 

Oeneral  eff'eet  of  the  statute  of  distributions.] — Our  statute  of 
distributions,  so  called,  is  taken  from  the  Englisli  ecclesiastical 
law,^  which  adopted,  in  respect  to  personal  property,  the  rules  of 
the  civil  law,  and  not,  as  in  the  case  of  real  property,  the  canon 
law."  The  share  which  comes  to  a  person  under  this  statute  is 
designated .  a  distributive  share.  The  kindred  of  every  one,  who 
are  entitled  to  distributive  shares,  are,  naturally,  divided  into  three 
classes  :  (1)  his  children  and  their  descendants ;  (2)  his  father  and 
mother  and  their  ascendants ;  (3)  his  collateral  relatives,  includ- 
ing (a)  his  brothers  and  sisters  and  their  descendants,  and  (b)  his 
uncles,  cousins  and  other  relatives  of  either  sex  who  have  not  de- 
scended from  his  brother  or  sister.  Ascendants  and  descendants 
are  lineal  kindred ;  other  relatives  are  collateral  kindred.  The 
general  policy  of  the  statute  is,  first,  to  provide  for  the  widow, 
children,  father  and  mother  of  the  intestate,  that  is,  his  lineal 
kindred,  and,  after  them,  the  next  of  kin  of  equal  degree.  When 
the  claimants  are  of  an  unequal  degree,  the  nea/rest  of  kin  takes 
the  whole,  imless  the  remote  class  can  come  in  by  representation, 
which,  by  the  statute,  as  we  shall  shortly  see,  is  prohibited  as  to 
collaterals,  except  in  the  solitary  case  of  brothers'  and  sisters' 
children.' 

The  estates  of  married  women,  dying  intestate  without  leaving 
surviving  descendants,  are  not  distributable  under  the  statute  of 
distributions.  The  husband  takes,  in  case  there  are  no  descend- 
ants, the  whole  surplus.^ 


are  issued,  must,  unless  otherwise  directed  by  an  order  of  the  surrogate,  or 
by  the  judgment  or  order  of  a  court  of  record,  transmit  the  money  and  other 
personal  property  of  the  decedent,  received  by  him  after  the  letters  are  issued, 
or  then  in  his  hands  in  another  capacity,  to  the  State,  or  country,  where  the 
principal  letters  were  granted,  to  be  disposed  of  pursuant  to  the  laws  thereof. 
Money  or  other  property,  so  transmitted  by  him,  at  any  time  before  he  is  so  di- 
rected to  retain  it,  must  be  allowed  to  him  upon  an  accounting.  See  ante, 
p.  331. 

'  Sweezey  v.  Willis,  1  Bradf.  495.  ''  3  Blackst.  Comm.  504,  515. 

'  See  Doughty  V.  Stillwell,  1  Bradf.  303;  Adee  v.  Campbell,  79  N.  Y.  53; 
affl'g  14  Hun,  551.  See  Hurtin  v.  Proal,  3  Bradf.  414;  Murdock  v.  Ward,  67  N. 
Y.  887;  rev'gSHun,  9. 

*  L.  1867,  c.  783,  §  13.  See  Barnes  v.  Underwood,  47  N.  Y.  351;  rev'g  3 
Lans.  536;  McCosker  v.  Golden,  1  Bradf.  64;  Vallancev.  Bausch,  28  Barb.  635. 
The  husband  takes,  not  by  virtue  of  the  statute  of  distributions,  but  by  the 
rules  of  the  common  law.  So  held,  in  a  case  turning  on  the  interpretation  of 
peculiar  provisions  in  a  marriage  settlement  (Watson  v.  Bonney,  3  Sandf .  405). 
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Partial  Intestacy. — The  Doctrine  of  Representation. 

Partial  intestacy. 1 — The  statute  applies  not  only  to  cases  of 
total,  but  also  to  cases  of  partial,  intestacy.  Whatever  personal 
assets  are  not  effectually  disposed  of  by  the  will,  or  consumed  in 
the  administration  of  the  estate,  come  within  its  scope.  Thus, 
where  residuary  legatees  are,  by  the  terms  of  the  will,  tenants  in 
common,  and  not  joint  tenants,  and  one  dies  before  the  testator, 
the  share  of  such  an  one  constitutes  assets  not  disposed  of  by  the 
will,  and  must  be  distributed  according  to  the  statute.*  And 
where  a  testator  bequeathed  to  his  children  a  contingent  in- 
terest for  life,  in  the  income  which  might  accrue  from  a  residu- 
ary fund,  after  the  happening  of  a  particular  event,  and  provided 
for  the  disposal  of  a  portion  only  of  the  income  previous  to  that 
time,  it  was  held,  that  the  surplus  must  be  distributed  as  in  case 
of  intestacy.^  There  seems  to  be  some  uncertainty  whether,  a 
trust  of  personalty  being  declared  void,  as  contrary  to  the  statute 
against  perpetuities,  the  unlawful  accumulation  is  to  be  distrib- 
uted according  to  the  statute  of  distributions,  or  whether  it  goes 
to  those  entitled  to  "  the  next  eventual  estate  "  under  the  will.' 

The  doctrine  of  representation.} — The  statute  provides  that, 
when  descendants  and  next  of  kin  are  of  unequal  degrees  of  kin- 
dred, the  surplus  is  to  be  apportioned  among  those  entitled  thereto, 
according  to  their  respective  stocks,  so  that  those  who  take  in  their 
own  right  shall  receive  equal  shares,  and  those  who  take  by  repre- 
sentation shall  receive  the  share  to  which  the  parent,  whom  they 
represent,  if  living,  would  have  been  entitled.*  The  words  "  legal 
representatives,"  as  used  in  this  statute,  do  not  mean,  as  in  some 
statutes,  executors  or  administrators,  but  issue,  who,  in  certain 
cases,  are  allowed  to  represent,  or  take  in  place  of,  a  deceased  pa- 


>  Hart  v.  Marks,  4  Bradf.  161.  Compare  Lefevre  v,  Lefevre,  59  N.  Y.  434. 
That  was  a  case  where  the  testator,  by  his  will,  gave  to  his  wife  one  third  of  his 
estate,  but  it  was  not  stated  to  be  in  lieu  of  dower  or  other  claim.  The  residu- 
ary bequest  was  declared  void.  It  was  held,  that  the  testator  died  intestate  as 
to  that  portion  of  his  estate,  and  it  was  to  be  distributed  under  the  statute;  that 
the  acceptance,  by  the  wife,  of  the  provision  for  her,  was  not  a  waiver  of  her 
right  to  share  in  the  distribution;  but  that  she  was  entitled  to  her  proportion  as 
prescribed  by  the  statute. 

'  Vail  V.  Vail,  4  Paige,  317. 

3  See  Manice  v.  Manice,'43  N.  Y.  385;  Van  Emburgh  v.  Ackerman,  3  Redf. 
499;  Robison  v.  Eobison,  5  Lans.  165. 

*  2  B.  S.  96,  §  75,  subd.  10. 
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tent  or  grandparent.  If  a  son  or  daughter  died  before  the  intes- 
tate, but  left  children  or  grandchildren  who  survive  the  intestate, 
the  law  preserves  to  these  grandchildren  or  great-grandchildren, 
the  distributive  share  which  their  parent,  his  child,  would  have 
taken  had  he  survived,  and  the  share  is  divided  among  them  ac- 
cording to  their  number.  This  is  not  regarded  as  affecting  the 
rules  which  govern  the  computation  of  degrees,  but  the  children 
of  the  second  or  third  generation  represent  their  deceased  parent 
for  the  purpose  of  distribution.  If,  however,  the  intestate's  son 
or  daughter  survives  him,  and  afterwards,  but  before  distribution, 
dies,  leaving  issue,  the  doctrine  of  representation  does  not  apply. 
The  right  to  a  distributive  share  of  the  intestate's  estate  is,  in 
general,  vested  on  his  death ;  and  if  a  distributee,  having  a  vested 
right,  dies  before  distribution  is  made,  the  share  is  to  be  paid  to 
his  executors  or  administrators.''  It  is  a  part  of  his  estate,  to  be 
distributed,  not  by  the  doctrine  of  representation,  but  according  to 
the  other  provisions  of  the  statute  of  distributions  as  applied  to 
his  family.  But  an  important  limitation  of  the  doctrine  of  rep- 
resentation should  be  noted,  which  is,  that  "no  representation 
shall  be  admitted  among  collaterals,  after  brothers'  and  sisters' 
children." '  But  among  descendants,  representation  continues  in- 
definitely. 

Adapted  children.] — By  the  statute'  which  regulates  the  adop- 
tion of  minor  children,  it  is  provided  that  a  child,  when  adopted, 
"  shall  take  the  name  of  the  person  adopting,  and  the  two  thence- 
forth shall  sustain  toward  each  other  the  legal  relation  of  parent 
and  child,  and  have  all  the  rights,  and  be  subject  to  all  the  duties, 
of  that  relation,  excepting  the  right  of  inheritance,  except,"  etc. 
"Whether  the  right  of  inheritcmce  from  which  such  a  child  is  ex- 


'  Rose  V.  Clark,  8  Paige,  574. 

"  2  R.  S.  96,  §  75,  subd.  11.  This  limitation  is  not  modified  by  subd.  5  of 
the  section,  providing  that,  in  case  there  be  no  widow  and  no  children  and  no 
representatives  of  a  child,  then  the  whole  surplus  shall  be  distributed  "to  the 
next  of  kin  in  equal  degree.''  Hence,  where  an  unmarried  intestate  left,  as  his 
next  of  kin,  a  brother  and  sister,  and  four  grandchildren  of  a  deceased  half 
brother,  it  was  held,  that  the  surviving  brother  and  sister  took  the  whole;  the 
grandchildren  of  the  deceased  brother  being  one  degree  beyond  the  statute  (Mat- 
ter of  Buckley,  11  Hun,  344). 

2  L.  1873,  c.  830. 
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eluded,  means  not  only  a  right  under  the  statute  of  descent,  but 
also  under  the  statute  of  distributions,  may  be  open  to  question- 
The  only  case  in  which  the  statute  is  commented  on  merely  holds 
that  the  statute  does  not  apply  to  adoptions  consummated  before 
its  passage.^ 

Computing  degrees  of  kindred.'] — There  is  little  difficulty  in  de- 
termining questions  of  distribution,  except  where  there  are  no 
descendants  and  no  widow.  In  such  cases,  the  whole  surplus  is  to 
be  distributed  "  to  the  next  of  kin,  in  equal  degree,  to  the  deceased 
and  the  legal  representatives ; "  and  it  frequently  becomes  neces- 
sary to  determine  who  are  of  an  equal  degree  of  consanguinity 
to  the  deceased,  and  how  far  the  distribution  may  be  made 
among  those  who  are  of  unequal  degrees  of  relationship  to  the 
decedent.  In  determining  the  persons  who  are  next  of  kin  of  a 
decedent  "  in  equal  degree,"  the  rule  of  the  civil  and  common  law 
is  to  count  up,  from  either  of  the  persons  related  to  the  common 
ancestor,  and  then  down  to  the  other  person  related,  reckoning  a 
degree  to  each  person  ascending  and  descending ;  while  the  canon 
law  reckoned  by  counting  down,  from  the  common  ancestor,  the 
number  of  removals  in  the  longest  line,  thus : 
Grandfather. 


Father. 


Intestate. 


Son. 


Uncle. 


Brother. 


Cousin. 


Nephews  and  Nieces. 
In  other  words,  if  we  regard  the  lines  forming  a  triangle,  of 
which  the  common  ancestor  is  the  apex,  the  civil  law  counts  all  the 
spaces  in  both  legs  of  the  triangle ;  the  canon  law  counts  only  the 
spaces  in  the  longest  leg.  Thus,  by  the  canon  law,  the  son  of  the 
intestate  is  in  the  third  degree,  alike  from  the  cousin  of  the  in- 
testate, from  the  uncle  of  the  intestate,  and  from  the  grandfather 
of  the  intestate,  while,  by  the  civil  law,  the  son  of  the  intestate  is 


>  Hill  V.  Nye,  17  Hun,  457. 
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in  the  third  degree  from  the  grandfather,  the  fourth  degree  from 
the  uncle,  and  the  fifth  from  the  cousin.^ 

It  will  not  be  expected  that  we  should  exhaust  the  subject  of 
the  statute  of  distributions.  It  will  suffice  if  we  give  the  follow- 
ing paradigm,  showing  the  mode  of  computing  collateral  con- 
sanguinity, according  to  the  common  law,  in  force  in  this  State. 


JF 


Gie<d> 


X 


I 

3 

5 
Gnab 

Fathsr 

Uncle 

Sob/ 

2 
IMiep, 

A 

First, 
Cousiii/ 

,6 

SeamcL 
Codsm 

3 

s 
First 

J^^jhew 

Coiinni 
Smv 

'  Bogert  V.  Furman,  10  Paige,  496,  and  cases  cited;  Sweezey  v.  Willis,  1 
Bradf.  495 ;  Harring  v.  Coles,  2  Id.  349;  Hurtin  v.  Proal,  3  Id.  414. 
38 
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Affinity  or  relationship  by  marriage,  except  in  the  instance  of 
the  husband  or  wife  of  the  intestate,  gives  no  title  to  a  share  of 
.the  estate.* 


SECTION   SECOND. 

THE   EIGHTS   OF   HTTSBAND   AND   WtDOW. 

In  any  and  every  event,  the  widow  ^  is  entitled  to  have,  to  her 
own  use  absolutely,  one  third  of  the  surplus  of  the  personal  es.tate. 
Whether  she  is  entitled  to  receive  any  portion  of  the  remaining 
two  thirds  depends  upon  the  contingencies  mentioned  in  the  stat- 
ute : 

1.  If  there  be'  no  children  or  any  legal  representatives  of 
them,  then  one  moiety  of  the  whole  surplus  is  to  be  allotted  to  the 
widow,  and  the  other  moiety  is  to  be  distributed  to  the  next  of 
kin,  entitled  under  the  statute. 

2.  If  there  be  no  descendant,  parent,  brother  or  sister,  nephew 
or  niece,  she  is  entitled  to  the  whole  surplus. 

3.  But  if  there  be  a  brother  or  sister,  nephew  or  niece,  and  no 
■descendant  or  parent,  she  is  entitled  to  a  moiety  of  the  surplus,  as 
above.  In  other  words,  in  such  a  case,  she  has  one  half  and  $2000 
besides,  unless  the  surplus  does  not  exceed  $2,000 ;  in  which  event 
she  takes  the  whole.  If  it  exceeds  that  sum,  then  she  takes  her 
moiety  and  $2,000  in  addition,  and  the  remaiader  goes  to  the  in- 
testate's brothers  and  sisters  and  their  legal  representatives. 

4.  If  there  be  no  children,  and  no  representatives  of  them,  and 
no  father,  but  the  mother  survives,  then  the  widow  is  entitled  to 
her  moiety — one  half — and  the  mother,  and  brothers  and  sisters, 
or  nephews  and  nieces,  take  the  remainder  in  equal  stares. 

5.  If  there  be  no  child  or  descendant,  but  the  father  survives, 
the  widow  is  entitled  to  one  haK,  and  the  father  one  half. 


'  Gazlay  v.  Cornwell,  2  Redf.  139. 

'  Where  a  judgmenf  is  rendered,  at  the  suit  of  the  husband,  dissolving  the 
marriage,  the  defendant  is  not  entitled  to  dower  in  any  of  the  plaintiff's  real 
property,  or  to  a  distributive  share  in  his  personal  property  (Co.  Civ.  Proc.  §  1760, 
subd.  3.     See  Schiffer  v.  Pruden,  64  N.  Y.  47). 

2  The  words,  "  if  there  be,"  in  the  statute,  mean,  "  if  the  decedent  left "  (see 
Eose  V.  Clark,  8  Paige,  574). 
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The  widow  takes  a  share  in  her  husband's  estate,  in  her  right 
as  his  widow,  and  not  as  next  of  kin  to  him.^  In  a  case  of  partial 
intestacy,  the  widow  is  not  precluded  from  taking  her  share  of  the 
undisposed  surplus,  by  her  acceptance  of  a  legacy  made  to  her  in 
lieu  of  dower.' 

The  husband  of  a  woman  dying  intestate,  and  leaving  de- 
scendants, is  entitled  to  the  same  distributive  share  in  the  per- 
sonal estate,  to  which  a  widow  is  entitled  in  the  personal  estate  of 
her  husband.' 

SECTION    THIRD. 
EIGHTS   OF    LINEAL    KmDEBD. 

Lineal  kindred  consist,  as  we  said  above,  (1)  of  the  descendants 
of  a  person,  i.  e.,  his  children  and  their  legal  representatives ;  and 
(2)  of  his  ascendants,  i.  e.,  his  parents  and  their  parents,  etc. 

Distributive  shades  of  children.] — The  descendants  of  an  in- 
testate take  the  whole  of  the  surplus  of  his  personal  estate,  less  the 
widow's  share,  to  the  exclusion  of  all  persons,  whether  belonging 
to  the  ascending  line  of  lineals,  or  to  the  collateral  line  of  rela- 
tions. If  there  be  no  widow,  they  take  the  whole,  absolutely,  in 
equal  shares.  Relatives,  including  descendants  and  next  of  kin, 
begotten  before  the  intestate's  death,  but  born  thereafter,  take  in 
the  same  manner  as  if  they  had  been  born  in  the  intestate's  life- 
time, and  had  survived  him.*  Children  of  the  half  blood,  that  is, 
children  of  the  intestate  by  a  different  father  or  mother,  take 


'  Murdock  v.  Ward,  67  N.  T.  387;  rev'g  8  Hun,  9.  In  that  case,  the  testator 
directed  his  executors  to  pay  the  remainder  of  his  estate  to  his  children,  in  equal 
shares;  and  in  case  the  whole  principal  should  not  be  paid  to  them,  or  either  of 
them,  during  their  lives,  then  the  residue  to  he  "  equally  divided  among  and 
paid  to  the  persons  entitled  thereto  as  their,  or  either  of  their,  next  of  kin,  ac- 
cording to  the  laws  of  the  State  of  New  Tork,  and  as  if  the  same  were  personal 
property,  and  they,  or  either  of  them,  had  died  intestate.  By  another  clause,  it 
was  provided,  that  if  any  of  the  children  should  die  without  issue,  his  or  her 
share  should  go  to  the  survivors.  One  of  the  sons  died  after  his  share  had  been 
fully-paid,  leaving  a  widow  and  one  child.  In  an  action  for  an  interpretation  of 
the  will,  it  was  held  that  the  widow  was  not  entitled  to  any  portion  of  the  resi- 
due, but  that  the  whole  thereof  belonged  to  the  child. 

^  Edsall  V.  Waterbury,  3  Redf .  48 ;  Lefevre  v.  Lefevre,  59  N.  T.  434. 

» L.  1867,  c.  782,  §  11.  *  3  R.  S.  97,  §  75,  subd.  13. 
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equally  with  those  of  the  whole  blood,  that  is,  those  bom  of  the 
same  parents;  and  the  representatives  of  children  of  the  half 
blood  take  in  the  same  manner  as  representatives  of  the  whole 
blood.i 

If  any  of  the  intestate's  descendants  or  next  of  kin  died  before 
him,  the  equal  share  of  the  child  so  dying  goes  to  the  legal  repre- 
sentative of  such  child.  Those  who  take  in  their  own  right  re- 
ceive equal  shares,  and  those  who  take  by  representation  receive 
the  share  to  which  the  parent  whom  they  represent,  if  living, 
would  have  been  entitled." 

—  of  illegitimate  children.] — By  the  Revised  Statutes,'  illegiti- 
mate children  were  not  entitled  to  inherit  from  either  the  father 
or  the  mother ;  but  this  rule  is  now  modified,*  so  that,  in  the  case 
of  a  mother  dying  intestate,  without  lawful  issue,  her  illegitimate 
children  are  entitled  to  inherit  from  her,  as  if  they  were  legiti- 
mate. 

—  of  j>a/rents.] — The  parents  of  an  intestate  are  not  entitled 
to  share  in  the  surplus,  if  there  are  descendants.  (1)  If  there  are 
no  descendants,  then  the  share  of  the  parents  depends  upon 
whether  there  is  a  widow.  If  there  are  no  descendants  and  no 
widow,  the  father  takes  the  whole ;  but  the  vrMther  takes  the  whole 
only  in  case  there  are  not  only  no  descendants,  widow  and  father, 
but  no  brother,  sister  or  representative  of  brother  or  sister.  If 
there  are  brothers  and  sisters,  the  widow  takes  one  half,  and  the 
other  half  goes  to  the  mother  and  the  brothers  and  sisters,  or  their 
representatives.  (2)  If  there  be  a  widow,  but  no  child  or  de- 
scendant, the  father  takes  one  half  and  the  widow  the  other  half  ; 
and  the  mother  takes  the  same  share  where  the  father  is  dead. 

—  of  mother  of  illegitimate.] — If  the  intestate  shall*  have 
been  an  illegitimate,  his  mother  will  take  the  whole  surplus  in  case 
there  is  no  child  or  descendant,  or  widow.  Such  mother  is  enti- 
tled to  letters  of  administration,  in  exclusion  of  all  other  persons. 
If  the  mother  do  not  survive  the  intestate,  then  his  relatives  on 
the  part  of  the  mother  take  in  the  same  manner  as  if  he  had  been 


'  2  R.  S.  97,  §  75,  subd.  13.    See  Matter  of  Suckley,  11  Hun,  344. 

» Id.  subd.  10.  3  1  j{_  g,  754^  g  jg  ^  ^  1855,  c!  547,  §  1. 
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legitimate,  and  they  are  entitled  to  letters  of  administration,  in  the 
same  order .^ 

AAvomcements  to  child/ren.] — The  statute  ^  provides  that  where 
no  real  estate  descends  to  the  heirs,  if  the  child  of  a  decedent  has 
been  advanced  by  the  decedent,  by  settlement  or  portion  of  real  or 
personal  estate,  the  value  of  the  advancement  must  be  reckoned 
•with  that  part  of  the  surplus  of  the  personal  estate  which  remains 
to  be  distributed  among  the  children ;  and  if  the  advancement  is 
equal  or  superior  to  the  amount,  which,  according  to  the  statute 
of  distributions,  would  be  distributed  to  such  child,  as  his  share  of 
such  surplus  and  advancement,  then  such  child  and  his  descend- 
ants must  be  excluded  from  any  share  in  the  distribution  of  the 
surplus.  If  not  equal  to  such  amount,  such  child,  or  his  descend- 
ants, is  entitled  to  so  much  only  as  is  sufficient  to  equalize,  as  near 
as  may  be,  the  shares  of  aU  the  children.  But  the  maintaining  or 
educating,  or  the  giving  of  money  to  a  child,  without  a  view  to  a 
portion  or  settlement  in  life,  is  not  an  advancement,  within  the 
rule.  The  term  "  advancement,"  used  in  the  statute,  is  of  much 
narrower  signification  than  the  general  word  "  advances,"  which 
includes  any  gift  or  loan.'  Not  only  a  child,  but  the  descendants 
of  a  child  of  an  intestate,  who  died  before  him,  are  entitled,  on 
the  final  distribution,  when  it  consists  exclusively  of  personal 
property,  to  the  benefit  of  advancements  made  by  him  in  his  life- 
time to  his  other  children ;  and  such  advancements  are  to  be  taken 
into  consideration,  in  determining  the  distributive  shares.  The 
word  "  children,"  as  used  in  the  statute,  includes  all  the  descend- 
ants of  the  intestate  entitled  to  share  in  his  estate.* 


'  2  R.  S.  97,  §  75,  subd.  8. 

°  3  R.  8.  97,  §  76-78.  This  statute  only  applies  in  cases  of  total  intestacy 
(Thompson  v.  Carmichael,  3  Sandf.  Ch.  137).  But  see  Hays  v.  Hibbard,  3  Redf. 
38;  Matter  of  Quin,  2  Law  Bull.  59.  For  the  rule  where  there  is  real  estate,  see 
Hicks  V.  Gildersleeve,  4  Abb.  Pr.  3;  Terry  v.  Dayton,  31  Barb.  534;  Parker  v. 
McCluer,  3  Abb.  Ct.  App.  Dec.  454.  As  to  advances  for  maintaining  and  edu- 
cating child,  see  Vail  v.  Vail,  10  Barb.  69;  McRae  v.  McRae,  3  Bradf.  199,  and 
ante,  p.  569.  As  to  distinction  between  an  advancement  and  a  loan,  see  Bruce 
T.  Griscom,  9  Hun,  280;  affl'd,  70  N.  T.  613. 

»  Caiase  V.  Ewing,  51  Barb.  597,  612. 

<  Beebe  v.  Estabrook,  79  N.  T.  346;  affi'g  11  Hun,  533;  where  it  was  said  that 
the  provisions  of  the  statute  of  distributions  and  of  the  statute  of  descents,  on  the 
subject  of  advancements,  are  to  be  taken  and  construed  together,  as  the  two 
statutes  are  in  pwH  materia. 
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SECTION   FOURTH. 
EIGHTS    OF   COLLATEEAIi    KINDEED. 

The  next  of  kin,  referred  to  in  tlie  statute,  are  to  be  ascertained 
by  the  rules  before  mentioned,  which  are  the  same  as  those  which 
determine  who  are  entitled  to  letters  of  administration.  It  has 
been  doubted  whether  a  decree  adjudging  a  person  entitled,  as  of 
next  of  kin,  to  letters  of  administration,  would  not  be  final  and 
conclusive,  as  to  his  rights,  on  the  distribution  of  the  estate.^  We 
have  already  incidentally  stated  the  cases  in  which  the  collateral 
kindred  take  any  share  in  an  intestate's  personal  estate.  The  cases 
in  which  brothers  and  sisters  and  their  representatives  take  less 
than  the  whole  surplus  are  stated  in  the  statute  as  follows  : 

"  3.  If  the  deceased  leave  a  widow,  and  no  descendant,  parent, 
brother  or  sister,  nephew  or  niece,  the  widow  shall  be  entitled  to 
the  whole  surplus  ;  but  if  there  be  a  hrother  or  sister,  nephew  or 
niece,  and  no  descendant  or  parent,  the  widow  shall  be  entitled  to 
a  moiety  of  the  surplus  as  above  provided,  and  to  the  whole  of 
the  residue  where  it  does  not  exceed  two  thousand  dollars  ;  if  the 
residue  exceed  that  sum,  she  shaU  receive,  in  addition  to  her 
moiety,  two  thousand  dollars,  and  the  remainder  shall  be  distrib- 
uted to  the  brothers  and  sisters,  and  their  representatives ; 

"  6.  If  the  deceased  shall  leave  no  children,  and  no  representa- 
tives of  them,  and  no  father,  and  shall  leave  a  widow  and  a 
mother,  the  moiety  not  distributed  to  the  widow  shall  be  distrib- 
uted in  equal  shares  to  his  mother  and  brothers  and  sisters,  or  the 
representatives  of  such  brothers  and  sisters ;  and  if  there  be  no 
widow,  the  whole  surplus  shall  be  distributed  in  like  manner  to 
the  mother,  and  to  the  brothers  and  sisters,  or  the  representatives 
of  such  brothers  and  sisters."  But,  as  before  remarked,  no  repre- 
sentation is  admitted  among  collaterals,  after  brothers'  and  sisters' 
children.  The  brothers  and  sisters,  nephews  and  nieces,  therefore, 
share,  in  certain  cases,  with  the  widow,  or  with  the  widow  and 
mother.  If  there  be  no  lineal  kindred  they  take  the  whole  sur- 
plus. 

Where  the  intestate  left  no  descendant,  parent,  brother,  sister, 
descendant  of  any  brother  or  sister,  uncle,  or  aunt,  but  left  first 


'  Feme  v.  Public  Adm'r,  3  Bradf.  151,  171. 
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cousins,  and  the  children  of  deceased  first  cousins,  the  first  cousins 
are  entitled  to  take,  to  the  exclusion  of  said  children.^ 


SECTION    FIFTH. 
PBOCEBDINGS   TO   COMPEL   PAYMENT   OF   DI8TEIBUTIVE    SHAKE. 

The  last  duty  of  an  administrator,  in  the  administration  of  an  in- 
testate's estate,  is  to  distribute  the  surplus  to  and  among  the  husband 
or  widow  and  next  of  kin.  Their  respective  shares  are  determined, 
tod  directed  to  be  paid,  by  the  final  decree  entered  in  the  proceed- 
ing for  the  judicial  settlement  of  the  administrator's  account.* 
The  statute  contemplates,  however,  the  likelihood  that,  within  one 
year  after  the  grant  of  letters,  the  reduction  of  the  estate  to  pos- 
session, and  the  ascertaining  and  payment  of  claims  will  have  been 
so  far  advanced  that  the  court  may  determine,  with  some  degree 
of  certainty,  whether  there  will  be  a  surplus,  and,  if  so,  the 
amount  which  may  be  distributed  in  advance  of  the  final  decree. 
It  therefore  provides  that  a  person  who  is  entitled  to  a  distribu- 
tive share  may,  at  any  time  after  one  year  from  the  grant  of  let- 
ters, institute  a  proceeding  to  compel  the  payment  of  his  share, 
or  of  its  just  proportional  part.'  As  in  the  case  of  legacies,  so  a 
distributive  share,  or  some  part  of  it,  may  be  ordered  paid, 
although  a  year  has  not  expired,  where  it  is  necessary  for  the  sup- 
port or  education  of  the  distributee,  upon  the  filing  of  a  bond,* 
ete.  The  statutory  remedies,  by  action  and  by  special  proceeding, 
for  the  recovery  of  distributive  shares  are  so  nearly  identical  with 
those  for  the  recovery  of  legacies,  which  we  have  already  fully  de- 
tailed, that  it  will  be  unnecessary  to  say  more  here  than  to  refer  to 
a  previous  page.^  The  subject  will  also  be  necessarily  adverted 
to,  when  we  come  to  consider  the  proceedings  on  accounting. 

It  should  be  observed,  however,  that  in  proceedings  by  persons 
claiming  to  be  entitled  as  widow,  or  as  of  next  of  kin,  for  the  pay- 
ment of  their  shares,  the  scope  for  controversy,  as  to  the  rights  of 
the  petitioner,  is  much  larger  than  in  cases  of  application  for  the 


'  Adee  v.  Campbell,  79  N.  Y.  52;  affl'g  14  Hun,  551. 
'  Co.  Civ.  Proc.  §  2743.  See  post.  Chap.  XIX,  art.  3. 
'  Co.  Civ.  Proc.  §  2717.  *  Id.  §  2719.  >  See  ante,  p.  578,  et  seq. 
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payment  of  legacies.  Questions  as  to  the  validity  of  the  intes- 
tate's marriage  with  the  person  claiming  to  be  his  widow,  and  as 
to  the  legitimacy  and  identity  of  persons  claiming  to  be  children 
of,  or  next  of  kin  to,  the  intestate,  frequently  arise,  involving  the 
rights  of  all  the  persons  interested  in  the  estate.  As  notice  of  the 
application  for  the  advance  payment  of  a  share  is  not  required  to 
be  given  to  the  other  next  of  kin,  the  statute  wisely  provides  that 
where  the  administrator,  by  his  answer,  denies  the  validity  or 
legality  of  the  claim,  even  upon  information  or  belief,  the  petition 
must  be  dismissed,  without  further  hearing.*  It  is  a  general  prin- 
ciple that  there  can  be  no  legal  distribution  without  administra- 
tion. The  shares  of  a  deceased  distributee  cannot  be  paid  to  his 
next  of  kin,  but  only  to  his  personal  representative.'  "Without  the 
direction  of  the  surrogate  the  share  of  a  minor  cannot  be  paid, 
even  to  his  general  guardian.' 


'  In  §  3718.  See  Clock  v.  Chadeagne,  10  Hun,  97.  In  that  case,  it  was  also 
decided  that  the  proceeding  to  compel  the  payment  of  a  distributive  share  must 
be  commenced  within  the  time  that  an  action  may  be  brought.  In  Wood  v. 
Eusco,  4  Redf .  380,  it  was  held  that  the  time  begins  to  run  only  from  the  time  the 
claimant  first  learns  of  the  appointment  of  an  administrator,  under  the  principle 
of  Co.  Civ.  Proc.  §  410,  subd.  1.  In  that  case,  it  appeared  that,  in  1871,  the  half 
brother  of  the  intestate  was  appointed  administrator,  on  a  petition  alleging  that 
there  was  no  widow  or  child.  In  1880,  the  petitioner,  the  widow  of  the  intes- 
tate, but  who  had  remarried,  applied  for  an  accounting,  and  the  payment  of  her 
distributive  share.  It  appeared  that  the  widow  had  no  knowledge  of  the  appoint- 
ment of  the  administrator,  until  1879.    Her  claim  was  held  not  barred. 

»  Matter  of  Black,  1  Tuck.  145.  « 

»  Wilcox  v.  Smith,  36  Barb.  316;  and  see  ante,  p.  583.  Formerly  the  surro- 
gate had  not  power  to  order  payment  to  an  assignee  of  the  share  (Hitchcock  v. 
Marshall,  3  Redf.  174);  but  such  power  is  now  conferred  upon  him,  at  least  on 
a  judicial  settlement  of  the  accounts  (Co.  Civ.  Proc.  §  3743). 
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AETICLE  riRST. 

PEELIMINAET   OBSEETATIONS. 

Liability  of  real  estate  for  debts.] — It  has  already  been  ex- 
plained that  the  executor  or  administrator,  as  such,  has  authority 
to  apply  only  the  personal  assets  in  the  payment  of  debts,  and 
has  no  authority,  by  virtue  of  his  appointment,  in  reference  to 
the  real  property,  and  can  exercise  such  authority  only  where  it 
is  expressly  given  him  by  the  wiU.  The  law,  however,  does  not 
leave  creditors  without  remedy  against  the  real  property  of  their 
deceased  debtor ;  and  if  the  personalty  is  not  sufficient,  they  may 
compel  the  application  of  the  real  property,  which,  otherwise,  the 
heirs  or  devisees  would  be  entitled  to  take,  towards  the  satisfaction 
of  debts  which  the  personalty  does  not  discharge.  And  the  exec, 
utor  or  administrator  himself,  upon  finding  the  personalty  insuffi- 
cient to  pay  the  debts,  may,  in  the  exercise  of  his  administrative 
duty,  voluntarily  initiate  the  proceedings  for  that  purpose,  in  the 
manner  prescribed  by  the  statute. 

Construction  of  tlie  statute.] — As  the  title  to  real  property 
vests  instantly  in  the  heir  or  devisee  upon  the  death  of  the  owner, 
the  proceedings  by  creditors,  or  by  the  executor  or  administrator, 
to  reach  it  are,  in  their  nature,  an  attack  upon  a  vested  title,  for 
the  purpose  of  diverting  the  property  from  its  apparent  owner,  to 
satisfy  demands  which,  perhaps,  were  previously  unliquidated  or 
undisclosed.   The  statute  which  authorizes  these  proceedings  to  be 
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taken,  and  regulates  the  method,  is  therefore  framed  with  many 
safeguards,  which  are  intended  chiefly  to  secure  the  following  ob- 
jects : 

1.  A  convenient  remedy  for  the  satisfaction  of  creditors. 

2.  A  just  protection  to  the  title  of  the  heir  or  devisee,  or 
those  claiming  under  them,  and  a  reasonable  Kmit  to  the  period 
during  which  that  title  may  be  thus  attacked. 

The  complexity  of  the  statutory  provisions,  which  were  framed 
with  a  view  to  these  purposes,  made  it  difficult  to  conduct  such 
proceedings  without  leaving  ground  afterward  to  question  their 
precise  conformity  to  those  provisions.  In  consequence  of  the 
doubt  cast  upon  many  titles  thereby,  an  act  was  passed  in  1850,* 
which  was  subsequently  amended  and  extended,  declaring  that 
all  sales  made  by  virtue  of  these  proceedings  should  be  deemed  as 
valid  as  if  made  by  a  court  of  original  general  jurisdiction,  thus 
authoritatively  recognizing  a  third  element  to  be  considered  in  the 
construction  of  the  statute,  namely,  the  certainty  of  titles  and  the 
protection  of  purchasers  at  such  sales.' 

Successhe  changes.] — In  the  original  statute,'  the  executor  or 
administrator  was  authorized,  on  discovering  or  suspecting  that 
the  personal  assets  would  be  insufficient  to  pay  the  debts,  to  pre- 
sent, as  soon  as  conveniently  might  be,  a  just  and  true  account  to 
the  judge  of  probate,  and  to  request  his  aid  in  the  premises.* 
The  statute,  previously  to  the  revision  of  1830,  contained  no  ex- 
press limit  of  the  time  within  which  such  application  must  be 
made ;  but  it  was  held  that  the  application  must  be  made  with 
due  diligence  and  in  a  reasonable  time  (one  year  being  considered 
as  a  proper  limit  in  ordinary  cases) ;  and  that,  if  the  application 
was  not  so  made,  the  judge  or  surrogate  had,  from  the  nature  of 
his  judicial  trust,  a  discretion  to  reject  the  application,  for  such  a 
secret  and  hidden  lien  ought  not  to  be  encouraged.'  In  the  revis- 
ion of  1830,  the  right  to  apply  was  limited  to  three  years  after 


'  L.  1850,  c.  83. 

'  For  a  history  of  this  remedy,  see  Ferguson  v.  Broome,  1  Bradf.  10. 
^  1  Greenl.  Laws,  337;  act  of  April  4,  1786. 

^  See  the  substance  of  the  statute  stated  in  Mooers  v.  White,  6  Johns.  Ch. 
376. 

°  See  Mooers  v.  White,  supra. 
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the  granting  of  letters.  In  harmony  with  this  limitation,  credit- 
ors were  restrained  during  the  same  period  from  bringing  suits 
against  the  heirs  or  devisees  to  recover,  from  them,  debts  of  the 
decedent,  by  reason  of  their  having  shared  in  his  property.  By 
the  original  statute,  also,  creditors  were  not  allowed  to  proceed  in 
this  way,  but  the  statute  simply  gave  authority  to  the  executor  or 
administrator  to  do  so.  The  Revised  Statutes  authorized  the  cred- 
itors to  initiate  the  proceedings,  if,  after  the  executor  or  adminis- 
trator had  rendered  an  account,  it  appeared  that  there  were  not 
sufficient  assets.^  "With  this  general  view  of  the  principal  changes 
that  have  been  made,  we  pass  to  the  consideration  of  the  matters 
upon  which  the  jurisdiction  of  the  court  depends,  and  the  method 
of  procedure. 

NaiAire  of  proceedings^^ — This  remedy,  under  the  present 
code,  is  clearly  a  special  proceeding,  as  distinguished  from  an  ac- 
tion ; '  but  it  is  not  a  proceeding  in  rem,  within  the  rule  which 
would  make  the  adjudication  therein  conclusive  upon  all  the 
world.'  Neither  is  it  a  suit  against  the  heirs  or  devisees,  within 
the  meaning  of  the  statute,*  which  required  that  such  a  suit,  to 
charge  the  defendants  with  the  debts  of  the  decedent,  must  be 
brought  within  three  years  from  the  time  of  granting  letters.^ 

Jurisdictional  facts.] — The  existence  of  the  jurisdictional 
facts  specified  by  the  statute  have  always  been  treated  by  the 
courts  as  essential  to  the  vaKdity  of  the  sale.^  If,  however,  the 
surrogate  acquire  jurisdiction,  irregularity  or  error  in  the  subse- 
quent proceedings  does  not,  in  general,  render  his  decree  void,  nor 
afford  ground  for  impeaching  it  collaterally ;  the  remedy  is  an  ap- 
peal.'   In  the  application  of  these  principles  under  the  existing 


'  3  B.  S.  108,  §  48;  superseded  afterwards  by  L.  1837,  c.  460,  §  73,  as  amended 
by  L.  1843,  c.  173;  L.  1847,  c.  398;  L.  1869,  c.  845;  L.  1873,  c.  211. 

'  And  the  same  rule  formerly  obtained.  See  Skidmore  v.  Romaine,  3  Bradf . 
133. 

^  Schneider  v.  McFarland,  3  N.  Y.  459. 

*  3  R.  S.  109,  §  53  (Co.  Civ.  Proc.  §  1844). 

»  Mead  v.  Jenkins,  4  Redf .  369. 

«  Ackley  v.  Dygert,  83  Barb.  177;  Rigney  v.  Coles,  6  Bosw.  479;  Van  Deusen 
V.  Sweet,  51  N.  Y.  878. 

'  Atkins  V.  Kinnan,  30  Wend.  341;  Farrington  v.  King,  1  Bradf.  183,  and 
cases  cited. 
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statute,  some  conflict  lias  arisen  in  determining  wliat  matters  are 
jurisdictional,  and  what  are  not ;  ^  and,  on  tlie  whole,  the  courts 
have  applied,  with  great  strictness,  to  titles  derived  by  these  sales, 
the  familiar  rule,  that,  to  divest  a  person  of  his  property  by  a  spe- 
cial statutory  proceeding,  every  direction  of  the  statute  must  be 
strictly  complied  with.  Numerous  cases  in  the  books  indicate  the 
inconvenience  and  hardship,  and  the  uncertainty  of  titles,  which 
have  necessarily  resulted,  to  an  extent  far  beyond  the  substantial 
protection  of  the  interests  of  heirs  and  devisees,  which  it  is  the 
only  object  of  that  rule  to  maintain.' 

What  surrogate  has  jurisdiction.'] — The  application  for  a  sale, 
etc.,  of  the  property  must  be  made  to  the  surrogate's  court  from 
which  letters  were  issued;'  and,  as  has  already  appeared,  the 
mere  existence  of  property  of  a  non-resident  decedent,  liable  to 
be  so  disposed  of,  situated  in  the  surrogate's  county,  confers  juris- 
diction to  grant  letters.* 

What  property  liable  to  he  applied?^ — The  property  which  is 
subject  to  such  a  disposition  is  either  (1)  real  property,  of  which  a 
decedent  died  seized,  or  (2)  the  interest  of  a  decedent  in  real 
property,  held  by  him  under  a  contract  for  the  purchase  thereof, 
made  either  with  him,  or  with  a  person  from  whom  he  derived 
his  interest ;  but  this  does  not  include  either  (1)  property  which  is 


'  The  question,  existing  under  the  former  statutes,  whether  the  filing  of  an 
inventory  was  essential  to  confer  jurisdiction  to  entertain  an  application  by  an 
executor  or  administrator  (see  Wood  v.  McChesney,  40  Barb.  417;  Bostwick  v. 
Atkins,  3  N.  T.  53;  Slocum  v.  English,  4  Supm.  Ot.  [T.  &  C]  266),  is  settled  in 
the  negative  by  the  present  code,  which  merely  prevents  a  decree,  imless  a  defi- 
ciency of  assets  is  shown  (§  2769,  subd.  5). 

"  The  act  of  1850  (c.  83),  and  its  amendments  (L.,  1869,  c.  260;  L.  1873,  c.  93; 
L.  1878,  c.  129),  now  replaced  by  Co.  Civ.  Proc.  §§  2784,  3785,  were  intended  to 
obviate  these  inconveniences,  by  declaring  that  sales  made  under  the  statute 
should  be  as  effectual  as  if  made  by  order  of  a  court  having  original  general  ju- 
risdiction. As  to  the  effect  of  changes  in  the  statutes,  on  pending  proceedings, 
and  the  retrospective  effect  of  the  acts  confirming  titles,  see  Fox  v.  Lipe,  24 
Wend.  164;  Jackson  v.  Irwin,  10  Wend.  441;  Chandler  v.  Northrop,  24  Barb. 
139;  Forbes  v.  Halsey,  36  N.  Y,  53. 

'  Co..  Civ.  Proc.  §  3750. 

^  See  Co.  Civ.  Proc.  §  3476;  ante,  pp.  131,  393.  The  rule  was  otherwise  under 
the  Revised  Statutes.  See  Hollister  v.  HoUister,  10  How.  Pr.  633.  Compare 
Hart  V.  Coltrain,  19  Wend.  378. 
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devised,  expressly  charged  with  the  payment  of  debts  or  funeral 
expenses,  or  (2)  which  is  exempted  from  levy  and  sale  by  virtue 
of  an  execution,  as  prescribed  in  the  code.^ 

I'^or  what  purpose  a  sale,  etc.,  may  ie  hadJ] — The  statute  per- 
mits the  proceeding  to  be  taken  only  for  the  payment  of  the  de- 
cedent's debts  or  funeral  expenses.^    The  latter  are  not  strictly  a 


'  Co.  Civ.  Proc.  §  2750.  If  the  deceased  was  seized  at  the  time  of  his  death,  the 
property  is  liable,  though  a  contest  was  pending  as  to  his  title  (Hewitt  v.  Hew- 
itt, 3  Bradf.  365).  The  purchaser's  interest  in  an  unwritten  contract  for  pur- 
chase, validated  by  part  performance,  is  within  the  statute  (Richmond  v.  Foote, 
3  Lans.  244).  A  husband's  right  of  curtesy,  which  still  exists  (Arrowsmith  v. 
Arrowsmith,  8  Hun,  606),  does  not  prevent  the  sale,  etc.,  of  his  intestate  wife's 
lands;  but  he  will  acquire  the  same  interest  in  the  surplus,  as  he  had  in  the  land 
itself  (Id. ;  and  see  Hatfield  v.  Sneden,  54  N.  Y.  380).  See,  also.  Maples  v. 
Howe,  3  Barb.  Ch.  611;  Hall  v.  Partridge,  10  How.  188;  Goodwin  v.  Nelin,  3 
Abb.  Ct.  App.  Dec.  358.  In  the  last  named  case,  a  purchaser,  in  possession 
under  an  executory  contract,  died,  leaving  his  heir  in  possession,  and  after  the 
purchase-money  fell  due  and  was  impaid,  the  vendor  rescinded  the  contract, 
and  recovered  judgment  in  ejectment  against  the  heir,  and  then  conveyed  the 
premises  to  the  heir.  It  was  held  that  the  heir  acquired  complete  title,  and  that 
the  surrogate  could  not  order  a  sale.  For  a  specification  of  property  exempt 
from  execution,  see  Co.  Civ.  Proc.  §§  1389-1404.  Under  the  act  of  1786,  c.  37, 
§  6,  only  legal  estates  could  be  sold.  An  equitable  interest  was  not  within  that 
statute  (Livingston  v.  Livingston,  3  Johns.  Ch.  148). 

^  Co.  Civ.  Proc.  §  2750.  Debts  of  the  estate  which  were  not  debts  of  the  de- 
cedent, cannot  be  collected  by  proceeding  thus  against  the  real  property  of  the 
heir.  Thus,  costs  which  have  been  awarded  against  the  estate  since  the  death 
of  the  decedent  are  excluded  ("Wood  v.  Byington,  2  Barb.  Ch.  387;  Sanford  v. 
Granger,  13  Barb.  393).  But  where  a  mortgage  made  by  deceased  is  fore- 
closed after  his  death,  and  a  judgment  for  deficiency  is  recovered,  the  presump- 
tion is  that,  if  the  proceeds  of  sale  were  sufficient  to  pay  the  costs  and  expenses 
of  the  foreclosure  proceedings,  they  were  applied  to  that  purpose,  and  that  the 
judgment  for  deficiency  does  not  include  any  costs,  but  only  the  amount  re- 
maining due  on  the  bond  and  mortgage;  and  such  a  claim,  therefore,  is  a  debt 
due  from  the  deceased  in  his  lifetime,  and  one  which  the  surrogate  may  order 
his  real  estate  sold  to  pay  (East  River  Bank  v.  McCaffrey,  3  Redf .  97).  'The  ex- 
pense of  administration  is  not  so  collectible  (Cornwall's  Estate,  1  Tuck.  350). 
Nor  the  claim  of  the  mother  and  administratrix  against  her  infant  children  for 
their  maintenance  (WoodrufC  v.  Cook,  2  Edw.  359).  Nor  the  claim  of  the  ex- 
ecutor or  administrator  to  be  reimbursed  for  debts  paid;  and  for  his  disburse- 
ments and  commissions  (Ball  v.  Miller,  17  How.  Pr.  300.  See,  also.  Fitch  v. 
Witbeck,  2  Barb.  Ch.  151).  A  neglect  on  the  part  of  the  creditor  to  report  the 
debt  to  the  administrator,  is  not  a  bar  to  the  proceeding  (Wood  v.  Byington,  2 
Barb.  Ch.  387). 
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debt  due  from  the  decedent,  though  they  are  a  charge  against  the 
estate;  and  they  were  not,  until  recently,  within  the  statute. 
They  include  a  reasonable  charge  for  a  suitable  headstone. 


ARTICLE  SECOND 

PEOOUREMENT   OF   THE   DEOEEE. 

TTAew,  how  and  hy  whom  application  made.] — "  At  any  time 
within  three  years ^  after  letters  were  first  duly  granted^  within  this 
State,  upon  the  estate  of  a  decedent,  an  executor  or  administrator, 
whether  sole  or  joined  in  the  letters  with  another,*  other  than  a 
temporary  administrator ;  *  or  a  creditor  of  the  decedent,  other 
than  a  creditor  by  a  judgment  or  a  mortgage,'  which  is  a  Hen  upon 
the  decedent's  real  property ;  may "  make  the  application  to  the 


'  It  was  held,  in  Mead  v.  Jenkins,  4  Eedf.  369,  that  the  three  years'  limita- 
tion runs  only  in  favor  of  purchasers  in  good  faith  and  for  value,  and  therefore 
that  where  the  property  sought  to  be  reached  was  in  the  hands  of  purchasers 
from  the  heirs,  who  had  been  notified,  at  the  sale,  of  the  claim  of  the  creditor 
instituting  the  proceeding,  the  latter  was  not  barred  (citing  L.  1873,  c.  311.  See, 
also,  Parkinson  v.  Jacobson,  18  Hun,  353);  but  the  limitation,  under  the  present 
code,  is  manifestly  unqualified.  It  was  formerly  a  question  whether  a  creditor 
must  proceed  within  three  years,  as  well  as  the  representative  (see  Fitch  v.  Wit- 
beck,  3  Barb.  Ch.  161;  Cornwall's  Estate,  1  Tuck.  350;  Ferguson  v.  Broome,  1 
Bradf.  10;  Hyde  v.  Tanner,  1  Barb.  75;  Mead  v.  Jenkins,  4  Redf.  369).  One 
who  had  assigned  his  judgment  could  not  take  the  proceedings,  at  least,  where 
the  judgment  was  not  in  his  own  name  (Butler  v.  Emmett,  8  Paige,  13). 

'  See  Co.  Civ.  Proo.  §  3593.  Where  proceedings  for  a  sale,  etc.,  were  insti- 
tuted by  a  creditor,  but  were  abandoned;  and  afterwards,  and  after  the  expira- 
tion of  the  three  years,  the  administrator  commenced  like  proceedings,  in  which 
no  reference  was  made  to  the  former,  and  under  which  the  premises  were  sold, 
it  was  held  that  the  latter  proceedings  could  not  be  considered  as  a  continuation 
of,  or  derive  any  aid  from  the  former,  and  that  the  sale  so  had  was  void  (Slo- 
cum  V.  English,  63  N.  Y.  494;  affl'g  3  Hun,  78). 

'  This  provision,  as  to  the  joinder  of  representatives,  settles  a  question  left  in 
doubt  by  Fitch  v.  Witbeck,  3  Barb.  Ch.  161 ;  Jackson  v.  Robinson,  4  Wend.  436; 
Sanford  v.  Granger,  13  Barb.  398;  Wood  v.  McChesney,  40  Id.  417. 

*  As  to  a  temporary  administrator's  powers,  see  Co.  Civ.  Proo.  §  3675;  p. 
353,  arafe.  As  to  an  ancillary  executor  or  administrator,  see  Id.  §  3703;  p.  333, 
ante. 

'  This  rule  confirms  Butler  v.  Emmett,  8  Paige,  13. 
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proper  surrogate's  court,  by  a  written  and  duly  verified  "■  petition.' 
During  this  period  of  three  years,  the  heirs  and  devisees  may  sell 
and  convey,  but  purchasers  take  title  at  their  peril,  and  the  land 
in  their  hands  is  subject  to  the  same  liability  to  be  thus  reached, 
in  case  the  assets  prove  deficient,  as  it  would  have  been  in  the 
hands  of  the  heir  or  devisee,*  and,  on  the  same  grounds,  a  sale  in 
partition  between  the  heirs  will  not  preclude  a  subsequent  sale 
for  payment  of  debts.*  "Where  the  mortgagee  of  the  decedent 
relinquished  his  mortgage,  without  payment,  and  took  a  new  one 
from  the  heir,  it  was  held  that  it  should  be  deemed  to  have  been 
done  under  mistake  of  fact  as  to  the  existence  or  amount  of  debts, 
and  as  to  insufficiency  of  personal  assets,  and  that  the  mortgagee 
must  be  protected.' 

Creditor's  time  extended,  if  claim  in  litigation.] — The  time 
during  which  an  action  is  pending  in  a  court  of  record,  between  a 
creditor  and  an  executor  or  administrator  of  the  estate,  is  not  a 
part  of  the  time  limited  "  for  presenting  a  petition,  founded  upon 
a  debt,  which  was  in  controversy  in  the  action ;  if  the  creditor  has, 
before  the  expiration  of  the  time  so  limited,  filed,  in  the  clerk's 
office  of  the  county  where  the  real  property  is  situated,  a  notice  of 
the  pendency  of  the  action ;  specifying  the  names  of  the  parties, 
the  object  of  the  action,  and,  if  the  creditor's  debt  is  made  the 
foundation  of  a  counterclaim,  the  nature  of  the  counterclaim; 
containing  a  description  of  the  property  in  that  county  to  be  af- 
fected thereby ;  and  stating  that  it  will  be  held  as  security  for  any 


'  See  Co.  Civ.  Proc.  §  843;  and  Richmond  v.  Foote,  3  Lans.  344. 
«  Co.  Civ.  Proc.  §  3750.  ''  Hyde  v.  Tanner,  1  Barb.  75. 

>  Hall  V.  Partridge,  10  How.  Pr.  188;  Mead  v.  Jenkins,  4  Eedf.  369.  In  the 
latter  case,  petitioner  received  from  the  intestate,  a  demand  note  for  $1,000, 
dated  February  11,  1871.  On  April  14,  1871,  letters  of  administration  were  is- 
sued on  the  estate  of  the  intestate.  On  November  1,  1877,  the  petitioner  re- 
covered judgment  against  the  administrators.  On  October  17,  1877,  the  admin- 
istrators rendered  an  account  in  which  they  recognized  the  validity  of  petition- 
er's claim.  In  November,  1879,  the  real  estate  of  the  intestate  was  sold,  in  an 
action  of  partition  to  which  the  petitioner  was  not  a  party.  At  the  sale,  the 
petitioner  gave  notice  of  his  claim.  In  February,  1880,  the  petitioner  filed  his 
petition  for  the  sale  of  the  real  estate.  The  surrogate  held  he  had  power  to  pro- 
ceed, notwithstanding  the  partition  proceedings,  the  petitioner  not  having  been 
made  a  party  thereto. 
,  '  Hyde  v.  Tanner,  1  Barb.  75. 
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JTidgment  obtained  in  the  action."  *  A  notice  so  filed  must  be 
recorded  and  indexed,  and  may  be  cancelled,  as  prescribed  in  the 
code,^  with  respect  to  the  notice  of  pendency  of  an  action  affect- 
ing the  title  to  real  property ;  and  "  it  may  also  be  cancelled  in 
like  manner,  or  a  specified  portion  of  the  property  affected  thereby 
may  be  discharged  from  the  hen  thereof,  by  the  order  of  the  court 
in  which  the  action  is  pending,  made  upon  the  application  of  a 
person  having  an  interest  in  the  real  property,  upon  notice  to  the 
creditor,  and  upon  such  terms  as  justice  requires." ' 

Requisites  of  the  petition.'] — The  petition  must  set  forth  the 
following  matters,  as  nearly  as  the  petitioner  can,  upon  diligent 
inquiry,  ascertain  them : 

1.  The  unpaid  debts  of  the  decedent,  and  the  name  of  each 
creditor,  or  person  claiming  to  be  a  creditor ;  and  the  amount  of 
the  unpaid  funeral  expenses  of  the  decedent,  if  any,  and  the  name 
of  each  person  to  whom  any  sum  is  due  by  reason  thereof. 

2.  A  general  description  of  all  the  decedent's  real  property, 
and  interest  in  real  property,  within  the  State,  which  may  be  dis- 
posed of  by  the  proceeding ;  *  a  statement  of  the  value  of  each 
distinct  parcel ;  °  whether  it  is  improved  or  not ;  whether  it  is  oc- 
cupied or  not;  and,  if  occupied,  the  name  of  each  occupant. 
Where  the  petition  describes  an  interest  in  a  contract  for  the  pur- 
chase of  real  property,  the  value  of  the  interest  must  be  stated, 
and  also  the  value  of,  and  the  other  particulars,  specified  in  this 
subdivision,  relating  to,  the  real  property  to  which  the  interest  at- 
taches. 

3.  The  names  of  the  husband  or  wife,  and  of  all  the  heirs  and 
devisees  of  the  decedent,  and  also  of  every  other  person  claiming 


'  Co.  Civ.  Proc.  §  3751.  The  original  statute  did  not  extend  to  a  case  wliere 
the  creditor  had  interposed  a  counterclaim  (L.  1873,  c.  211). 

'  See  Co.  Civ.  Proc.  g§  1670-1674.  «  Co.  Civ.  Proc.  §  3751. 

*  As  to  the  necessity  of  such  a  description,  see  Matter  of  Igglesden,  3  Eedf. 
875 ;  Mead  v.  Sherwood,  4  Id.  352.  It  was  held,  in  the  latter  case,  that  a  cred- 
itor's petition  for  the  sale  of  decedent's  real  estate,  to  pay  debts,  which  fails  to 
state  the  value  of  the  land,  or  the  names  of  the  occupants  thereof,  or  the  ages  of 
the  heirs  of  the  deceased,  is  fatally  defective,  and  will,  on  motion,  be  dismissed. 

'  "A  distinct  parcel  of  real  property  is  a  part  of  the  property  which  is  or 
may  be  set  off  by  boundary  lines,  as  distinguished  from  an  undivided  share  or 
interest  therein"  (Co.  Civ.  Proc.  §  3343,  subd.  16). 
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under  them,  or  either  of  them,  stating  who,  if  any,  are  infants ; 
the  age  of  each  infant,  and  the  name  of  his  general  guardian,  if 
any ;  and  also,  if  the  petition  is  presented  by  a  creditor,  the  name 
of  each  executor  or  administrator. 

4.  If  the  petition  is  presented  by  an  executor  or  administrator^ 
the  amount  of  personal  property  which  has  come  to  his  hands,  and 
those  of  his  co-executors  and  co-administrators,  if  any ;  the  appli- 
cation thereof,  and  the  amount  which  may  yet  be  realized  there- 
from.^ 

The  petition  must  pray  for  a  decree  directing  the  disposition 
of  the  decedent's  real  property,  or  interest  in  a  contract  for  the 
purchase  of  real  property,  or  so  much  thereof  as  is  necessary,  for 
the  payment  of  his  debts  or  funeral  expenses  ;  and  that  the  nec- 
essary parties  may  be  cited  to  show  cause  why  such  a  decree  should 
not  be  made.'    If,  upon  diligent  inquiry,  any  of  the  matters  re- 


'  Co.  Civ.  Proc.  §  2753.  Under  the  original  statutes,  the  presentation  of  an 
account,  or  information  substantially  equivalent  to  an  account,  of  the  personal 
estate  and  debts,  was  held  essential  to  the  surrogate's  jurisdiction,  where  the  ap- 
plication was  made  by  the  personal  representatives  (Corwin  v.  Merritt,  3  Barb. 
341;  Jackson  v.  Robinson,  4  Wend.  43;  Jaoltaon  v.  Crawfords,  13  Id.  533).  But 
if  the  application  was  made  at  about  the  time  of  filing  the  inventory,  the  latter, 
if  it  gave  all  the  information  required,  was  a  suflBcient  account  for  the  purpose 
of  the  statute  (Bloom  v.  Burdick,  1  Hill.  180  .  In  other  words,  the  statement  of 
the  assets  and  debts  which  was  required  by  the  statute,  was  not  an  account  in  the 
technical  sense.  A  specification  of  the  names  of  creditors  and  the  conslderatioij 
of  the  debts  was  not  requisite  (Forbes  v.  Halsey,  36  N.  Y.  53).  But  a  statement 
of  the  total  of  the  inventory  and  the  total  of  the  debts  was  held  insufficient  (Van 
Noatrand  v.  Wright,  Hill  &  D.  Supp.  260 ;  and  see  Atkins  v.  Kinnan,  20  Wend. 
341).  The  fact  that  the  account  presented  to  the  surrogate  was  false,  did  not 
affect  his  jurisdiction  (Woodruff  v.  Cook,  3  Edw.  359).  See  Richmond  v.  Foote, 
3  Lans.  344,  for  what  is  a  sufficient  statement  of  "the  amount  of  personal  prop- 
erty "  which  has  come  to  the  representative's  hands,  and  of  '•  the  application 
thereof."  In  Mead  v.  Jenkins,  4  Redf.  869,  it  was  held  that  a  creditor's  petition 
must  comply  with  the  requirements  of  a  petition  by  an  executor,  "  except  as  to 
the  statement  of  the  amount  of  the  personal  property  of  the  deceased,  the  appli- 
cation thereof ,  and  the  debts  outstanding.'' 

'  Co.  Civ.  Proc  §  2750.  The  codesays,  "  and  that  the  necessary  parties,  as 
prescribed  in  the  subsequent  sections  of  this  title,  may  be  cited,"  etc.  It  is  not 
very  clear,  who  must  be  named;  but  it  seems  that  the  necessary  parties  are  (1) 
those  named  in  the  petition,  and  (2)  those  whom  the  surrogate  may  add,  under 
Co.  Civ.  Proc.  §  3754.  In  Sibley  v.  Waffle,  16  N.  Y.  180,  it  was  held  to  be 
competent  for  the  applicant  to  petition  for  the  sale  of  real  property,  without 
asking  for  authority  to  mortgage  or  lease,  and  for  the  surrogate  to  act  on  such 
39 
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quired  to  be  set  forth  in  tJie  petition  cannot  be  ascertained  by  the 
petitioner,  that  fact  must  be  shown  to  the  surrogate's  satisfaction, 
and  the  surrogate  must  thereupon  inquire  into  the  matter,  as  pre- 
scribed in  the  code,  in  a  case  where  a  petitioner  cannot  ascertain 
the  name  of  a  person  to  be  cited.^  "  If  the  petition  is  presented 
by  a  creditor,  the  surrogate  may,  by  order,  require  the  executor  or 
administrator  to  render  such  an  account  or  other  statement,  as  he 
deems  necessary  for  the  purpose  of  the  inquiry."  ^ 

Citation,  when  to  issue ;  its  contents.] — ^Where  the  surrogate 
is  satisfied  that  all  the  facts  required  to  be  set  forth  in  the  petition 
"  have  been  ascertained,  as  far  as  they  can  be,  upon  diligent  in- 
quiry, and  it  appears  to  him  that  the  debts  and  funeral  expenses, 
or  either,  cannot  be  paid,  without  resorting  to  the  real  property, 
or  interest  in  real  property,  he  must  issue  a  citation  according  to 
the  prayer  of  the  petition.  If,  upon  the  inquiry,  it  appears  to  the 
surrogate  that  any  heir  or  devisee,  or  person  claiming  an  interest 
in  the  property  imder  an  heir  or  devisee,  is  not  named  in  the  peti- 
tion, the  citation  must  also  be  directed  to  him.  Unless  the  execu- 
tor or  administrator  has  caused  to  be  published,  as  prescribed  by 
law,  a  notice  requiring  creditors  to  present  their  claims,'  and  the 
tim3  for  the  presentation  thereof,  pursuant  to  the  notice,  has 
elapsed,  the  citation  must  be  directed,  generally,  to  all  other  cred- 
itors of  the  decedent,  as  well  as  to  the  creditors  named."  * 

Proceedings  vpon  return  of  citation.'] — "  Upon  the  return  of 
the  citation,'  the  surrogate  must  proceed  to  hear  the  allegations 
and  proofs  of  the  parties.  A  creditor  of  the  decedent,  or  a  per- 
son having  a  claim  for  unpaid  funeral  expenses,  although  not 
named  in  the  citation,  may  present  and  prove  his  debt,  and  thus 


petition,  and  order  a  sale,  if  it  appeared  by  the  order  that  he  inquired  whether 
a  sale  would  be  mors  beneficial  than  a  mortgage  or  lease,  and  determined  that 
it  would. 

'  Co.  Civ.  Proo.  §  3753.  See  Id.  §  3518,  p.  79,  ante,  for  the  proceedings  upon 
the  inquiry  referred  to. 

'  Co.  Civ.  Proc.  §  3753.  s  See  p.  533,  ante. 

*  Co.  Civ.  Proc.  $5  3754.  The  manner  and  proof  of  service  of  the  citation  are 
governed  by  the  general  regulations  detailed  in  Chapter  III,  ante.  Where  the 
citation  is  "  directed,  generally,  to  all  other  creditors,"  etc.,  it  would  seem  that 
publication  is  necessary  (see  Co.  Civ.  Proc.  g  3533 ;  p.  83,  ante). 

'  See  Co.  Civ.  Proc.  §  3514,  subd.  10. 
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make  himseK  a  party  to  the  special  proceeding.  An  heir  or  de- 
visee, or  a  person  claiming  under  an  heir  or  devisee,  of  the  prop- 
erty in  question,  although  not  named  in  the  citation,  may  contest 
the  necessity  of  applying  the  property  to  the  payment  of  dobts  or 
funeral  expenses,  or  the  validity  of  a  debt  represented  as  existing 
against  the  decedent,'  or  the  reasonableness  of  the  funeral  expen- 
ses ;  ^  may  interpose  any  defense  to  the  whole  or  any  part  thereof ; 
and,  for  that  purpose,'  may  make  himself  a  party  to  the  special 
proceeding.  Where  such  a  defense  arises  under  the  statute  of 
limitations,  an  act  or  admission  by  an  executor  or  administrator 
does  not  prevent  the  running  of  the  statute,  or  revive  the  debt,  so 
as  to  affect  in  any  manner  the  real  property,  or  interest  in  real 
property,  in  question." ' 


'  This  special  proceeding  is  one  of  the  few  in  which  the  surrogate  has  author- 
ity to  pass  upon  the  validity  of  a  disputed  claim  of  a  stranger,  against  the  es- 
tate of  a  decedent.  See  Matter  of  Leslie,  3  Redf.  2S0;  Garvey  v.  McCue,  3  Id. 
313;  Leviness  v.  Cassebeer,  Id.  491;  Cooper  v.  Felter,  6  Lans.  485;  Tucker  v. 
Tucker,  4  Keyes,  136;  Bevan  v.  Cooper,  73  N.  Y.  317;  Shakespeare  v,  Mark- 
ham,  Id.  400;  Hopkins  v.  Van  Yalkenburgh,  16  Hun,  3;  Matter  of  Dolan,  1 
Law  Bull  79;  and  p.  57,  ante.  But  where  the  testatrix  died  seized  of  real  estate 
which  was  mortgaged,  and  the  executor,  the  devisee  of  the  property,  paid  off 
those  mortgages  with  money  raised  by  new  mortgages,  and  the  estate  proved  in- 
sufficient to  pay  the  debts  of  the  testatrix,  it  was  held,  that  an  order  directing 
the  property  to  be  sold  for  their  payment,  subject  to  the  amounts  which  would 
have  been  due  on  the  several  incumbrances  if  they  hai  not  been  paid,  could  not 
be  issued  by  the  surrogate,  since  it  assumed  the  power  to  ascertain  and  adjudi- 
cate those  amounts,  and  to  pass  upon  any  contention  which  might  arise  in  re- 
gard to  them,  a  jurisdiction  not  possessed  by  the  surrogate  i  Jackson  v  Holladay, 
3  Redf.  379).  Whether  it  is  best  for  the  surrogate  to  adjudicate  upon  all  claims 
presented,  on  the  return  of  the  order  to  show  cause  icitation)  at  that  time,  or 
postpone,  as  to  any  of  them,  such  adjudication  until  the  application  for  distri- 
bution of  the  proceeds  of  sale,  the  court  declined  to  express  an  opinion,  in 
Hopkins  v.  Yalkenburgh,  supra.  The  validity  of  a  judgmant  obtained  against 
the  administrators  may  be  contested,  like  any  other  claim  or  demand  against 
thfi  estate  (Colson  v.  Brainard,  1  Redf.  3.24). 

'^  The  subject  of  the  reasonableness  of  funeral  expenses,  including  the  outlay 
for  burial  plot  and  monument,  has  been  considered,  and  the  cases  bearing  on  it 
given,  ante,  p.  451,  etseq. 

"  Co  Civ.  Proc.  g  3755.  Where  a  creditor  of  a  decedent,  dying  in  1871,  filed 
his  petition  in  February,  1880,  upon  a  demand  note  of  the  intestate  for  $1,000, 
upon  which  he  had  recovered  a  judgment  against  the  administrators  in  October, 
1877,  it  was  held  that  his  claim  was  barred  by  the  statute  of  limitations,  and 
that  the  admission  of  its  validity  by  the  administrators  could  not  revive  it  aa 
against  the  heirs  (Mead  v.  Jenkins,  4  Redf.  369). 
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Motion  for  New  Jury  Trial. — Appeal  from  Order  for  New  Jury  Trial. 

Jury  trial  of  Gontroverted  question  of  fact.'] — The  only  in- 
stance in  which  a  surrogate  has  authority  to  order  a  jury  trial,  in 
proceedings  before  him,  is  upon  an  application  to  sell,  etc.,  real 
property  for  the  purposes  under  discussion.  The  code  provides 
that  "  the  surrogate  may,  in  his  discretion,  make  an  order,  direct- 
ing the  trial  by  a  jury,  at  a  circuit  court  to  be  held  within  the 
county,  or  in  the  county  court  of  the  county,  or,  in  the  city  and 
county  of  New  York,  in  the  court  of  common  pleas,  of  any  con- 
troverted question  of  fact,"  arising  in  such  a  special  proceeding.* 
The  order  must  state,  distinctly  and  plainly,  each  question  of  fact 
to  be  tried ;  and  it  is  the  only  authority  necessary  for  the  trial.* 

Motion  for  new  jury  trial.'] — A  trial  by  a  jury,  pursuant  to  such 
an  order,  can  be  reviewed,  in  the  first  instance,  only  upon  a  motion 
for  a  new  trial.'  "  A  new  trial  may  be  granted  by  the  surrogate, 
or  the  court  in  which  the  trial  took  place,  or,  if  it  took  place  at 
the  circuit  court,  by  the  supreme  court,  in  a  case  where  a  new  trial 
of  specific  questions  of  fact,  tried  by  a  jury,  pursuant  to  an  order 
for  such  a  trial,  made  in  an  action,  would  be  granted.  The  ver- 
dict of  the  jury  must  be  certified  to  the  surrogate's  court,  by  the 
clerk  of  the  court  in  which  the  trial  took  place."  ^ 

Appeal  from  order  for  new  jury  trial.] — An  appeal  may  be 
taken  from  an  order,  made  upon  a  motion  for  a  new  trial,  by 
a  jury,  as  if  the  order  had  been  made  in  an  action,  and  with 
like  efEect.^  Costa  of  such  an  appeal  may  be  awarded  by  the 
appellate  court,  as  if  the  appeal  was  from  an  order  or  decree  of 
the  surrogate's  court.'  Where  a  judgment  or  decree  has  been  ren- 
dered against  an  executor  or  administrator,  for  a  debt  due  from  the 
decedent,  the  adjudication,  if  made  after  a  trial  upon  the  merits, 
is  presumptive  evidence  of  the  debt,  upon  the  hearing  before  the 
surrogate  ;  and  the  debt  is  deemed  a  debt  of  the  decedent,  to  the 
same  extent,  and  to  be  established  in  the  same  manner,  and  open 


'  Co.  Civ.  Proc.  §  3547,  The  power  to  direct  a  jury  trial  being  discretion- 
ary, tlie  order  will  be  denied  where  it  would  entail  needless  delay  and  expense 
(Mead  v.  .Jenkins,  4  Eedf.  369). 

•■'  Co.  Civ.  Proc.  §  3547.  «  Qq_  civ.  Proc.  §  3548. 

*  Id.  For  the  regulations  as  to  a  motion  for  a  new  trial  of  specific  questions 
of  fact  in  an  action,  see  Co.  Civ.  Proc,  §  lOOD. 

'  Co.  Civ.  Proc.  §  3549.  « Id. 
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to  tlie  same  defenses  as  if  an  action  had  not  been  brought  thereon ; 
subject,  however,  to  the  qualifications  that  (1)  the  debt,  for  which 
the  judgment  was  rendered,  cannot  be  allowed,  as  against  the  prop- 
erty in  question,  at  any  greater  sum  than  the  amount  recovered, 
exclusive  of  costs ;  and  (2)  an  heir  or  devisee  of  any  of  the  prop- 
erty in  question,  or  a  party  claiming  under  an  heir  or  devisee,  may 
interpose,  in  reduction  of  the  amount  claimed  to  be  due  upon  a 
judgment  or  decree  against  the  decedent,  or  against  the  executor 
or  administrator,  any  payment  or  counterclaim  which  might  be 
allowed  to  him,  or  to  the  person  under  whom  he  claims,  in  an  ac- 
tion founded  upon  the  debt.^ 

Proof  necessary  for  decree.] — "  A  decree,  directing  the  dispo- 
sition of  real  property,  or  of  an  interest  in  real  property,  can  be 
made  only  where,  after  due  examination,  the  following  facts  have 
been  established  to  the  satisfaction  of  the  surrogate : 

"  1.  That  the  proceedings  have  been  in  conformity  to  [the 
code]. 

"  2.  That  the  debts,  for  the  payment  of  which  the  decree  is 
made,  are  the  debts  of  the  decedent,  or  are  just  and  reasonable 
charges  for  his  funeral  expenses  ;  and  are  justly  due. 

"  3.  That  they  are  not  secured  by  a  judgment  or  mortgage,  or 
expressly  charged  by  the  will  upon  the  decedent's  real  property, 
or  interest  in  real  property;  or,  if  a  debt  is  so  secured  or  charged 
upon  a  portion  of  the  real  property,  or  interest  in  real  property, 
that  the  remedies  of  the  creditor,  by  virtue  of  that  charge  or  secu- 
rity, have  been  exhausted. 

"  4.  That  the  property  directed  to  be  disposed  of  was  not  effect- 
ually devised,  expressly  charged  with  the  payment  of  debts  or 
funeral  expenses,  and  is  not  subject  to  a  valid  power  of  sale  for 


'  Co.  Civ.  Proa  §§  3756,  3757.  As  to  decrees  of  the  late  court  of  chancery, 
relied  on  in  proceedings  before  1843,  compare  Wood  v.  Byington,  3  Barb.  Ch. 
387;  Ferguson  v.  Broome,  1  Bradf.  10.  Upon  the  question  of  excluding  costs, 
see  Ferguson  v.  Broome,  supra;  Skidmore  v.  Romaine,  3  Bradf .  133;  Sanford 
V.  Granger,  13  Barb.  333;  E.  R  Bank  v.  McCaffrey,  8  Redf.  97;  Burnham  v. 
Harrison,  Id.  345.  The  provision,  allowing  the  heirs  or  devisees  to  show  pay- 
ments, or  counterclaims,  confirms  Renwick  v.  Renwick,  1  Bradf.  334,  and  over- 
rules Cleveland  v.  Whiton,  31  Barb.  544. 


614  APPLICATION  OF  REAL  ESTATE  TO 

General  Requisites  of  Decree ;  Fiiing  Voucliers. 

the  payment  thereof ;  or,  if  so  devised  or  subject,  that  it  is  not 
practicable  to  enforce  the  charge,  or  to  execute  the  power,  and 
that  the  creditor  has  effectually  relinquished  the  same. 

"  6.  That  all  the  personal  property  of  the  decedent,  which  could 
have  been  applied  to  payment  of  the  decedent's  debts  and  funeral 
expenses,  has  been  so  applied ;  or  that  the  executors  or  administrar 
tors  have  proceeded  with  reasonable  diligence,  in  converting  the 
personal  property  into  money,  and  applying  it  to  the  payment  of 
those  debts  and  funeral  expenses;  and  that  it  is  insufficient  for  the 
payment  of  the  same,  as  established  by  the  decree."  ■* 

Where  evidence  is  taken  by  the  surrogate  on  the  question  of 
the  sufficiency  of  assets,  his  decision  thereon,  and  his  order  giving 
leave  to  sell,  is  conclusive  upon  the  parties  on  that  question ;  and 
where  the  administratrix,  by  virtue  of  such  order,  mortgaged  the 
estate,  and  subsequently  became  purchaser  of  the  mortgage,  it  was 
held  that  the  heir  could  not  resist  foreclosure  by  proving  that  she 
concealed  assets,  and  purchased  the  mortgage  with  them.^ 

General  requisites  of  decree  ;  filing  vouchers.^ — "  The  decree 
must  determine  and  specify  the  amount  of  each  debt  established 
before  the  surrogate,  as  a  valid  and  subsisting  debt  against  the 
decedent's  estate,  or  as  a  just  and  reasonable  charge  for  funeral  ex- 
penses, and  must,  in  like  manner,  specify  what  demands  presented 
have  been  rejected.  The  vouchers  presented  before  the  surrogate, 
in  support  of  each  debt  established,  must  be  filed  and  remain  in 
the  surrogate's  office."  '  "Where  the  decree  directs  that  real  prop- 
erty be  mortgaged,  leased  or  sold,  or  that  an  interest  in  real  prop- 
erty be  sold,  it  "  must  describe  it  with  common  certainty ;  and 

'  Co.  Civ.  Proc.  p  2759.  A  creditor  of  a  partnership  firm,  both  the  members 
of  which  are  dead,  may,  to  satisfy  his  debt,  on  the  proper  proof,  procure  a  de- 
cree for  sale,  etc.,  of  the  real  estate  of  the  one  who  survived  the  other,  although 
the  latter  is  shown  to  have  left  abundant  assets  to  meet  all  demands  against  his 
estate  (Bridge  v.  Swain,  3  Redf.  487).  In  determining  the  sufficiency  or  insuffi- 
ciency of  the  assets  of  a  decedent's  personal  estate  for  the  payment  of  debts,  and 
the  consequent  propriety  of  mortgaging  or  selling  the  decedent's  real  estate 
therefor,  only  the  personal  property  which  has  actually  come  to  the  executor's 
hands  is  to  be  regarded,  and  uncollected  and  litigated  demands  in  favor  of  the 
estate  are  to  be  excluded.  So  held,  under  the  R.  S.  (Id.)  It  seems  that  it  is  no 
answer  to  the  application  to  show  that  some  of  the  personal  estate  was  misap- 
propriated, if,  independently,  the  deficiency  of  assets  exists  (see  Corwin  v.  Mer- 
ritt,  3  Barb.  341). 

'  Graham  v.  Linden,  50  N.  Y.  547.  »  Co.  Civ.  Proc.  §  2758. 
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must  direct  that  a  mortgage,  lease,  or  sale  thereof,  for  the  purpose 
of  paying  the  debts  or  funeral  expenses,  established  by  the  decree, 
be  made  by  the  executor  or  administrator,  upon  his  giving  the 
bond  prescribed  by  law ;  or,  in  case  of  his  failure  so  to  do,  by  a 
freeholder,  to  be  appointed  by  the  surrogate,  as  prescribed  by 
law."i 

Disposition  to  he  hy  mortgage  or  lease,  if  feasible.'] — If  the 
facts  above  enumerated '  "  are  satisfactorily  established,  the  surro- 
gate must  inquire,  whether  sufficient  money  can  be  raised,  advan- 
tageously to  the  persons  interested  in  the  real  property,  by  a  mort- 
gage or  lease  of  the  real  property  of  which  the  decedent  died 
seized,  or  of  a  part  thereof.  If  he  ascertains  that  the  money  can 
be  so  raised,  the  decree  must  direct  the  execution  of  one  or  more 
mortgages  or  leases  accordingly." ' 

Decree  for  sUle,  where  mortgage  or  lease  disadvantageous.] — 
Where  it  appears  to  the  surrogate,  upon  such  inquiry,  "  that 
sufficient  money  cannot  be  raised,  advantageously  to  the  persons 
interested  in  the  real  property,  by  mortgage  or  lease,  the  decree 
must  direct  a  sale  of  the  real  property,  or  of  so  much  thereof 
as  is  necessary,  in  order  to  pay  the  debts  and  funeral  expenses  of 
the  decedent,  as  established  in  the  decree.  Where  a  sale  of  all  the 
real  property,  or  interest  in  real  property,  is  not  necessary  for  that 
purpose,  but  enough  of  either  cannot  be  sold,  without  manifest 


'  Co.  Civ.  Proc.  §  2765.  Although  the  order  must  specify  the  land  to  be 
sold,  it  need  not  describe  it  by  metes  and  bounds;  and  an  order  specifying  the 
land — as  that  of  which  the  decedent  was  seized,  being  91  acres  out  of  the  south- 
west corner  of  lot  No.  11,  in  the  town  of,  etc.,— has  been  held  to  sufficiently  de- 
scribe the  premises  (Bloom  v.  Burdick,  1  Hill,  130).  And  so  a  description  of 
the  property  as  "so  much  of  the  100  acres  on  lot  No.  4,  as  is  known  and  dis- 
tinguished by  the  town  plot  called  the  village  of  J.,"  has  been  held  sufficient 
(Jackson  v.  Irwin,  10  "Wend.  441).  Lands  omitted  in  a  first  order,  by  reason  of 
a  mistake  in  the  boundaries,  may  be  sold  by  virtue  of  a  second  order,  made  on 
the  petition  of  the  administrator  showing  the  mistake,  without  any  new  order 
to  show  cause  (Sheldon  v.  "Wright,  7  Barb.  39).  But  where  the  proceedings  in 
regard  to  the  first  order  have  been  conducted  without  any  irregularity,  the  surro- 
gate should  leave  the  administrator  free  to  act  according  to  it,  and  should  not 
attempt  to  control  his  discretion  by  a  second  order  (Matter  of  Lawrence,  6  N.Y. 
Leg.  Obs.  347). 

■■'  See  p.  613,  ante.  »  Co.  Civ.  Proc.  §  3760. 
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prejudice  to  the  persons  interested,  the  decree  may  direct  a  sale  of 
all  the  real  property,  or  all  the  interest  in  real  property,  or  both,  or 
of  such  a  part  of  either  as  the  surrogate  thinks  proper."  ^ 

Postponing  sale,  where  controversy  pending.] — "Where  it 
appears  that  any  of  the  real  property,  of  which  the  decedent  died 
seized,  cannot  be  sold,  without  manifest  prejudice  to  the  persons 
interested  therein,  by  reason  of  a  controversy  respecting  the  dece- 
dent's title  thereto,  or  interest  therein,  the  decree  may  direct  that 
the  execution  thereof,  with  respect  to  that  property,  be  postponed, 
until  the  special  direction  of  the  surrogate.  In  that  case,  a  party 
may  apply  at  any  time  afterwards,  upon  notice  to  the  others  who 
appeared,  for  an  order  directing  the  execution  of  the  decree,  with 
respect  to  the  property  so  reserved."' 


ARTICLE  THIRD. 

THE  MOETGAGE,  LEASE,  OE  SALE  AUD  CONVEYANCE. 

Length  of  lease  ;  effect  of  lease  or  mortgage.'] — ^Where  the  de- 
cree directs  a  lease  of  the  property,  the  "  lease  shall  not  be  made 
for  a  longer  time,  than  until  the  youngest  person,  interested  in  the 
property  leased,  attains  full  age.  A  mortgage  or  lease,  executed 
pursuant  to  such  a  decree,  has  the  same  effect  as  if  it  had  been 
made  by  the  decedent  immediately  before  his  death."  * 

Order  of  sale  of  parcels,  where  heir,  etc.,  has  aliened.] — 
"  Where  the  decree  directs  the  sale  of  two  or  more  distinct  par- 


■  Co.  Civ.  Proc.  §  3761. 

^  Co:  Civ.  Proc.  §  2763.  Conforms  to  Hewitt  v.  Hewitt,  3  Bradf.  365,  which 
held  that  where  it  appears  that  the  title  of  the  deceased  to  the  lands  is  contro- 
verted, and  that,  therefore,  a  sale  cannot  be  advantageously  made,  proceedings 
will  be  stayed  until  the  parties  have  had  an  opportunity  to  determine  the  title  in 
a  competent  court;  that,  after  proper  time  to  institute  a  suit  has  been  allowed, 
and  none  is  brought,  a  sale  will  be  ordered  if  the  creditors  still  require  it;  the 
surrogate  having  no  jurisdiction  to  pass  upon  the  title,  where  the  lands  were 
prima  facie  vested  in  the  deceased. 

'  Co.  Civ.  Proc.  §  3760.  An  order  empowering  administrators  to  lease  does 
not  operate  to  revoke  a  previous  order  for  sale,  unless  by  its  express  terms  (Jack- 
son V.  Irwin,  10  "Wend.  441). 
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eels  of  real  property,  of  which  the  decedent  died  seized ;  or  his 
interest  under  two  or  more  contracts  for  the  purchase  of  distinct 
parcels  of  real  property ;  the  decree  may  direct  the  sale  to  be 
made,  in  the  order  which  the  surrogate  deems  just,  unless  it  ap- 
pears that  one  or  more  distinct  parcels,  of  which  the  decedent  died 
seized,  have  been  devised  by  him,  or  sold  by  his  heirs ;  in  which 
case,  the  several  distinct  parcels  must  be  sold  in  the  following 
order : 

"  1.  Property  which  descended  to  the  decedent's  heirs,  and  has 
not  been  sold  by  them. 

"  2.  Property  so  descended,  which  has  been  sold  by  them. 

"  3.  Property  which  has  been  devised,  and  has  not  been  sold 
by  the  devisee. 

"  4.  Property  so  devised,  which  has  been  sold  by  the  devisee." ' 

Where  one  of  several  devisees  of  undivided  interests  in  two 
pieces  of  property  has  mortgaged  his  interest  in  one,  which  interest 
was  afterward  sold  under  foreclosure,  the  property  in  which  his 
interest  remains  should  first  be  sold  for  the  payment  of  the  debts 
of  the  estate,  and  the  interest  of  all  the  devisees  therein  should  be 
sold  in  order  (the  property  not  being  of  suflBcient  value  to  pay  the 
debts)  to  prevent  a  disproportionate  part  of  the  debts  from  falling 
upon  the  interest  of  the  purchaser  at  the  foreclosure  sale.^ 

Sale  where  undvoided  share  or  precedent  estate  devised  or 
aliened.'] — "  "Where  the  decedent's  will  devises  an  undivided  in- 
terest in  real  property,  but  not  the  whole  of  his  estate  therein ;  or 
creates  a  precedent  estate  in  real  property ;  or  where  an  heir  of 
the  decedent  has  sold  an  undivided  interest,  or  created  a  precedent 
estate,  in  real  property  which  descended  to  him  ;  the  entire  prop- 


'  Co.  Civ.  Proc.  §  3763.  Under  the  corresponding  provisions  of  the  Revised 
Statutes — which  required  that  if  any  lands  devised  or  descended,  had  been  sold 
by  the  heirs  or  devisees,  then  the  lands  remaining  in  their  hands  unsold  should 
be  first  sold  to  satisfy  the  debts  of  the  decedent's  estate — it  was  not  a  sufficient 
answer  to  a  petition  by  a  mortgagee  of  a  devisee  for  the  prior  sale  of  lands  of 
tlie  estate  in  which  the  devisee  had  an  Interest,  other  than  those  mortgaged,  and 
in  which  his  interest  remained  unsold,  that  the  lands  so  unsold  would  not  prdb- 
(My  bring  enough  to  pay  the  debts,  though  the  opinion  that  they  would  not 
were  founded  upon  inquiry;  but  an  actual  sale  must  be  made  before  resorting 
to  those  so  mortgaged  (Matter  of  Clark,  3  Redf .  225). 

^  Matter  of  Clark,  mpra. 
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erty,  to  which  the  undivided  interest  or  precedent  estate  attaches, 
must  he  sold.  But,  in  applying  the  proceeds  to  the  payment  of 
debts  and  funeral  expenses,  the  application  of  the  proportion  of 
the  proceeds,  belonging  to  the  devisee  or  grantee  of  the  undivided 
interest,  or  of  the  precedent  estate,  must  be  postponed  to  the  ap- 
plication of  the  residue,  in  the  order  prescribed  in  the  last  section, 
in  like  manner,  as  if  that  undivided  interest  or  precedent  estate 
was  a  distinct  parcel  of  the  property."  ^ 

Special  bond  of  executor,  etc.,  given  iefore  sellimg.] — "  Before 
an  executor  or  administrator  can  execute  a  decree,  directing  that 
property  be  mortgaged,  leased,  or  sold,  he  must  execute,  and  file 
with  the  surrogate,  his  bond,  with  two  or  more  sureties,  to  the 
people  of  the  State,  in  a  penalty,  fixed  by  tlie  surrogate,  not  less 
than  twice  the  sum  to  be  raised,  if  the  decree  directs  a  mortgage ; 
or,  if  it  directs  a  lease,  in  such  a  penalty  as  the  surrogate  thinks 
proper ;  or,  if  it  directs  a  sale,  in  a  penalty  not  less  than  twice  the 
value  of  the  real  property,  or  interest  in  real  property,  directed  to 
be  sold.  The  bond  must  be  conditioned  for  the  faithful  perform- 
ance of  the  duties  imposed  upon  the  principal  by  the  decree ;  for 
the  payment  into  the  surrogate's  court,  within  twenty  days  after 
the  receipt  thereof,  by  the  principal,  of  all  money  arising  from  the 
mortgage,  lease,  or  sale ;  for  the  delivery  to  the  surrogate,  within 
the  same  time,  of  all  the  securities  taken  thereupon;  and  for  the 
accounting  by  the  principal,  for  all  money  received  by  him,  when- 
ever he  is  required  so  to  do,  by  a  court  of  competent  Jurisdic- 
tion." ^  

'  Co.  Civ.  Proc.  §  2764.  Before  this  section  of  the  code,  which  is  new,  took 
effect,  it  was  held  that,  in  directing  the  sale,  the  surrogate  was  bound  to  decree 
the  sale  of  the  entire  title  to  so  much  as  was  sold  at  all;  but  that  he  had  no  au- 
thority to  protect  a  life  estate  created  by  the  will  of  the  decedent  by  selling  the 
remainder  first,  however  equitable  such  an  arrangement  might  be;  nor  could  he 
set  apart  from  the  proceeds  of  the  sale  the  estimated  value  of  such  life  estate, 
before  applying  them  to  the  payment  of  debts  (Pelletreau  v.  Smith,  30  Barb. 
494). 

'  Co.  Civ.  Proc.  §  2766.  It  was  held,  that  the  penalty  of  the  bond  given  in  case 
of  a  sale  must  be  double  the  value  of  the  property  to  be  sold,  and  that  this  value 
might  be  ascertained  by  other  proof  than  the  allegations  of  the  petition,  and 
where  the  evidence  warranted,  and  no  objection  was  taken,  a  less  value  than 
that  alleged  therein,  might  be  established  as  the  basis  for  fixing  the  penal  sum 
(Jackson  v.  Holladay,  3  Redf.  379).    Under  the  act  of  1813,  filing  the  bond  sev- 
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Freeholder  appointed  to  sell;  his  hond.'] — Where  there  are 
two  or  more  executors  or  administrators,  if  either  of  tliem  fails, 
within  such  time  as  the  surrogate  deems  reasonable,  to  give,  or  to 
join  with  his  co-executors  or  co-administrators  in  giving,  such  a 
bond,  "  the  surrogate  may  direct  those  who  have  given  the  bond, 
to  proceed  to  execute  the  decree.  But  if  a  sole  executor  or  ad- 
ministrator, or  all  the  executors  or  administrators  so  fail,  the  sur- 
rogate must  make  an  order,  appointing  a  disinterested  freeholder 
to  execute  the  decree.  He  may  vacate  such  an  appointment,  and 
make  a  new  appointment,  from  time  to  time,  as  the  case  requires. 
A  person  so  appointed  must  give  a  bond,  in  all  respects  like  that 
required  from  an  executor  or  administrator."  -^  "In  making  such 
an  appointment,  the  surrogate  must  give  a  preference  to  a  compe- 
tent person  nominated  by  the  creditors,  whose  debts  have  been 
established,  or  a  majority  of  them  in  number  and  amount."  ^ 

Order  directing  decree  for  sale  to  he  executed.'] — Where  an  ex- 
ecutor or  administrator,  or  a  freeholder  so  appointed,  "  has  given 
the  requisite  bond,  an  order  must  be  made,  reciting  the  fact,  and 
directing  him  to  proceed  to  execute  the  decree.  The  order  may 
direct  the  execution  of  the  decree,  with  respect  to  all  or  any  part 
of  the  real  property,  or  any  of  the  interests  in  real  property,  speci- 
fied in  the  decree.  Where  it  directs  the  execution  of  the  decree, 
with  respect  to  part  only,  an  order  to  execute  it  with  respect  to 
any  other  part  or  parts,  may  be  made  from  time  to  time,  as  the 
case  requires." ' 

Sale  of  part  of  distinct  parcels,  pending  appeal  relating  to 
debt.'] — "  Where  the  only  question,  upon  an  appeal  taken  from  a 
decree  directing  a  sale  of  real  property,  or  of  an  interest  in  real 
property,  or  both,  relates  to  the  validity  or  amount  of  a  debt  estab- 
lished by  the  decree  ;  and  the  real  property  directed  to  be  sold,  or 
to  which  the  interest  directed  to  be  sold  attaches,  consists  of  two 
or  more  distinct  parcels,  the  sale  of,  or  with  respect  to,  one  or 
more  of  which  will  suffice  to  pay  all  the  other  debts  so  established, 
leaving  enough  real  property,  or  interest  in  real  property,  unsold, 


eral  days  after  the  date  of  the  mortgage  was  held  sufficient  (Fox  v.  Lipe,  34 
Wend.  164). 

■  Co.  Civ.  Proc.  §  27G7.  « Id.  '  Co.  Civ.  Prcc.  §  £768. 
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to  satisfy  the  claim  drawn  in  question  upon  the  appeal ;  the  appel- 
late court  may,  upon  the  motion  of  any  party  to  the  special  pro- 
ceeding in  the  surrogate's  court,  made  upon  notice  to  all  parties  to 
the  appeal,  direct  the  surrogate's  court  to  cause  the  decree  to  be 
executed,  with  respect  to  the  distinct  parcels  of  real  property, 
which  will  suffice  to  pay  the  debts  not  in  controversy ;  and  the 
proceeds  of  a  sale,  made  pursuant  thereto,  to  be  distributed,  in 
like  manner  as  if  the  decree  related  only  to  those  parcels  and 
those  debts ;  except  that  any  surplus,  which  may  remain  for  dis- 
tribution after  payment  of  those  debts,  or  so  much  thereof  as  wiU 
suffice  to  pay  the  demand  in  controversy,  must  be  paid  into  the 
surrogate's  court  and  retained  by  the  county  treasurer,  subject  to 
the  order  of  the  surrogate,  to  abide  the  event  of  the  appeal."^ 

Terms  of  credit  allowed  on  sale.] — "  The  surrogate  may,  in 
the  order  directing  the  execution  of  the  decree,  or  in  a  separate 
order  made  before  the  sale,  allow  a  sale  to  be  made  upon  a  credit, 
not  exceeding  three  years,  for  not  more  than  three  fourths  of  the 
purchase-money,  to  be  secured  by  the  purchaser's  bond,  and  his 
mortgage  on  the  property  sold,  except  where  the  sale  is  that  of  an. 
interest  under  a  contract ;  in  which  case,  the  order  may  prescribe 
the  security  to  be  given."  *  The  representatives  are  not  obliged 
to  sell  on  credit,  and  in  the  absence  of  any  direction  by  the  surro- 
gate, or  any  assent  on  the  part  of  the  creditors,  may  decline  to  do 
so.* 

Mcmner  am.d  notice  of  sale.] — "  Where  real  property  to  be  sold 
consists  of  one  or  more  distinct  parcels,  the  person  making  the 
sale  must  cause  each  distinct  parcel  to  be  separately  exposed  for 
sale,  unless  otherwise  directed  in  the  decree,  or  in  the  order  to 
execute  the  same,  or  in  an  order  subsequently  made  by  the  surro- 
gate." *    Each  distinct  parcel  must  be  sold  in  the  county  where  it. 


'  Co.  Civ.  Proc.  §  2769.  That  section  also  contains  the  following,  as  the  con- 
cluding sentence:  "  But  this  section  does  not  authorize  a  sale  of  any  distinct 
parcel,  otherwise  than  in  the  order  prescribed  for  that  purpose,  in  sections  2764 
and  3765  of  this  act."  See  pp.  614,  617,  ante,  for  the  sections  mentioned.  The 
reference  is  not  very  clear,  as  the  latter  section  contains  no  provisions  concerning 
the  sale  of  distinct  parcels.  It  may  be  conjectured  that  the  intent  was  to  refer 
to  §§  3763,  3764. 

■'  Co.  Civ.  Proc.  §  2771.  s  jiaples  v.  Howe,  3  Barb.  Ch.  611. 

^  Co.  Civ.  Proc.  §  2773.     Confirms  Delaplaine  v.  Lawrence,  8  N.  Y.  301 ; 
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or  a  part  thereof,  is  situated.^  The  code  further  provides,  in  ef- 
fect, that  the  sale  must  be  at  public  auction,  between  nine  o'clock 
in  the  morning  and  sunset ;  that  six  weeks'  notice  must  be  given, 
by  posting  and  publication ;  that  the  property  must  be  described, 
in  such  notice,  with  common  certainty ;  that  disturbing  a  posted 
notice,  or  selling  without  notice,  etc.,  subjects  the  offender  to  a 
forfeiture ;  and  that  the  validity  of  a  sale  is  not  affected  by  an 
official  omission,  or  by  the  fact  that  all  the  property  advertised  is 
not  sold.^ 

Purchase  hy  certain  persons  forbidden  or  restricted.'] — ^"  An 
executor  or  administrator  upon  the  estate,  a  freeholder 'appointed 
to  execute  a  decree,  or  a  general  or  special  guardian  of  an  infant, 
who  has  an  interest  in  any  of  the  real  property  to  be  sold,  shall  not, 
directly  or  indirectly,  purchase,  or  be,  or,  at  any  time  before  con- 
firmation, become,  interested  in  a  purchase  at  the  sale  ;  except  that 
a  guardian  may,  when  authorized  so  to  do  by  the  order  of  the  sur- 
rogate, purchase,  in  his  name  of  oflBce,  for  the  benefit  of  his  ward. 
A  violation  of  this  section  renders  the  purchase  void."  ^    "Where 


where  it  was  h«ld,  that  the  executor  or  administrator,  or  other  person  making 
the  sale,  might,  if  he  deemed  it  beneficial  to  the  estate,  sell  in  separate  lots,  al- 
though the  order  of  sale  described  the  property  as  a  single  parcel ;  that  the  stat- 
ute contemplated  proceedings  similar  to  those  which  take  place  on  other  judi- 
cial sales,  and  in  all  such  sales  it  was  the  duty  of  the  officer  conducting  them  to 
sell  the  property  in  such  parcels  as  would  be  best  calculated  to  secui-e  the  great- 
est aggregate  amount. 

'  Co.  Civ.  Proc.  §  2773. 

'  Id.  The  following  are  the  words  of  the  code,  to  the  above  effect:  "The 
provisions  of  sections  1384,  1385,  1386,  1434,  1435,  and  1436  of  this  act,  apply 
to  a  sale  of  real  property,  or  of  an  interest  in  real  property,  as  prescribed  in  this 
title.  In  making  the  application,  each  provision  relating  to  the  sheriff  is  deemed 
to  apply  to  the  person  making  the  sale,  pursuant  to  the  decree,  and  the  order 
directing  the  execution  thereof." 

'  Co.  Civ.  Proc.  §  3774,  Under  the  corresponding  provision  of  the  Revised 
Statutes,  a  purchase  by  onetecting  as  the  agent,  or  for  the  benefit,  of  the  admin- 
istrator, etc.,  was  void  (Forbes  v.  Halsey,  36  N.  Y.  53).  And  if  the  administra- 
tor, etc.,  after  the  property  was  struck  off,  but  before  confirmation  of  the  sale, 
became  himself  interested  in  a  purchase  made  by  one  employed  by  him  to  act 
as  auctioneer,  the  sale  was  void  (Terwilliger  v.  Brown,  59  Barb.  9;  atfi'd,  44 
N.  Y.  287); — a  principle  now  expressly  embodied  in  the  statute.  The  facts  that 
the  fair  value  of  the  premises  was  bidden,  and  the  sale  was  afterwards  con- 
firmed ex  parte,  would  not  give  it  validity;  nor  was  it  material  that  the  agree- 
ment by  which  the  executor  became  interested  might  be  void  under  the  statute 
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the  statute  is  violated,  or  there  has  heen  fraud  in  the  sale,  the  re- 
lief is  not  confined  to  an  application  to  the  surrogate,  to  set  the 
sale  aside,  but  it  may  be  attacked  by  a  direct  proceeding  in  the 
supreme  court.' 

Filing  report  of  sale ;  vacating  sale ;  resale.'] — "The  person 
making  the  sale  must,  with  all  convenient  speed,  file  with  the  sur- 
rogate a  report  of  the  sale.  The  surrogate  must,  upon  notice, 
given  in  such  a  manner  and  for  such  a  length  of  time  as  he  thinks 
proper,  to  each  party  who  has  appeared,  inquire  into  the  proceed- 
ings ;  and  he  may  take  oral  testimony  respecting  the  same.  If  he 
is  of  opinion  that  the  proceedings  were  unfair;  or  that  the 
sum  bid  for  the  whole,  or  for  a  distinct  parcel  of  real  property 
separately  sold,  was  less  than  the  value  thereof  at  the  time  of  sale, 
and  that  a  sum  exceeding  that  bid  at  least  ten  per  centum,  exclu- 
sive of  the  expenses  of  a  new  sale,  may  be  obtained  upon  a  resale ; 
he  must  make  an  order,  vacating  the  sale,  either  wholly,  or  with 
respect  to  the  distinct  parcel  affected,  and  directing  another  sale ; 
notice  of  which  must  be  given,  and  the  same  must  be  conducted, 
as  prescribed  for  the  first  sale." '  The  fact  that  several  lots  were 
sold  together,  being  described  together  in  the  petition  and  order 
of  sale,  is  not  ground  for  vacating  the  sale,  unless  it  appears  that 
they  would  have  brought  more  if  sold  separately.' 


of  frauds  (Id.).     And  a  residuary  devisee  might  come  into  a  court  of  equity, 
and  liave  the  sale  set  aside,  and  the  property  resold  (Id.). 

'  Woodruff  V.  Cook,  2  Edw.  259.     And  see  Terwilliger  v.  Brown,  supra. 

^  Co.  Civ.  Proc.  §  2775.  If  the  sale  was  not  illegally  made  or  unfairly  con- 
ducted, the  surrogate  is  imperatively  required  to  confirm  it,  unless  a  sum  ex- 
ceeding the  bid  by  ten  per  cent.,  exclusive  of  expenses,  canbe  obtained  (Horton 
V.  Horton,  3  Bradf.  200).  But  it  was  formerly  held,  that  he  could  not  vacate  it 
and  order  a  resale  merely  because  such  new  bid  could  be  obtained.  Even  if  a 
larger  bid  could  be  obtained,  yet  if  the  sum  bid  was,  at  the  time,  an  adequate 
price,  the  sale  should  not  be  disturbed,  unless  the  pnpceedings  were  unfair  i.Kain 
V.  Masterton,  16  N.  Y.  174).  The  provision,  as  to  partial  vacation,  conforms  to 
Delaplaine  v.  Lawrence,  3  N.  Y.  301 ;  holding  that  where  any  parcel  has  been 
fairly  sold,  and  for  an  adequate  price,  the  sale  should  be  confirmed;  but  that  if 
another  parcel  has  been  sold  for  an  inadequate  price,  and  the  surrogate  Is  satis- 
fled  that,  upon  a  resale,  ten  per  cent,  more  can  be  realized,  it  is  his  duty  to  va- 
cate the  sale  of  such  parcel,  whatever  else  may  be  done  in  respect  to  the  other 
property  sold. 

»  Horton  v.  Horton  3  Bradf.  300. 
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Confirming  sale ;  executing  convey anoes.} — "Where  a  sale  is 
not  vacated,  the  surrogate  must  make  an  order  confirming  it ;  and 
where  it  is  vacated  as  to  a  part  only  of  the  property  sold,  he  must 
make  an  order  confirming  it  as  to  the  residue.  An  order,  confirm- 
ing a  sale,  must  direct  the  person  making  the  sale  to  execute  the 
proper  conveyances,  upon  compliance,  on  the  part  of  the  pur- 
chaser or  purchasers,  with  the  terms  of  the  sale.  The  necessary 
conveyances  must  be  executed  by  that  person  accordingly,  and 
must  briefly  refer  to  the  decree,  the  order  to  execute  it,  and  the 
order  of  confirmation." '  The  power  to  confirm  the  sale,  which 
is  conferred  on  the  surrogate,  does  not,  it  seems,  include  the  power 
to  compel  payment  of  the  bid  and  the  taking  of  a  conveyance, 
and  the  surrogate  cannot  exercise  that  power.^  He  should  not 
confirm  a  sale,  if  the  petition  on  which  it  was  ordered  is  defective 
in  any  of  the  statute  requirements  going  to  the  jurisdiction.^ 

Effect  of  conveyance  prescriied.'] — Such  a  conveyance  "  does 
not  affect,  in  any  way,  the  title  of  a  purchaser  or  mortgagee,  in 
good  faith  and  for  value,  from  an  heir  or  devisee  of  the  decedent, 
unless  letters  testamentary  or  letters  of  administration,  upon  the 
estate  of  the  decedent,  were  granted,  by  a  surrogate's  court  having 


'  Co.  Civ.  Proc.  §  2776.  This  section  revises  3  R.  S.  105,  §  30;  wliioli  was 
amended  by  L.  1880,  c.  231 ;  but  tlie  amendment  was  sbort-Iived,  owing  to  L!  1880, 
c.  245  (*5§  3, 4  and  5),  -whicli  repealed  the  section  of  the  Revised  Statutes,  with  its 
amendments,  down  to  Sept.  1, 1880.  Under  the  former  statute,  the  conveyances, 
instead  of  containing  a  brief  reference  to  the  proceedings,  were  required  to  set 
them  forth  at  large ;  and  it  was  held,  that  a  conveyance  which  omitted  to  recite  at 
large  the  order  of  sale  was  void  at  law,  though  it  might  be  confirmed  by  the 
supreme  court  (Atkins  v.  Kinnan,  20  Wend.  341).  But  an  error  in  the  recital 
of  the  order  of  sale  might  be  disregarded,  where  the  discrepancy  appeared  on 
the  face  of  the  deed  (Sheldon  v.  "Wright,  5  N.  Y.  497;  affl'g  7  Barb.  39).  And 
if  the  deed  were  inoperative  by  reason  of  defective  recitals,  the  defects  might  be 
healed  by  a  second  deed,  which  may  be  treated  as  relating  back  (Sheldon  v. 
Wright,  7  Barb.  39).  Under  the  act  of  1819,  a  sale  was  void  as  against  the  heirs, 
unless  an  order  of  confirmation  was  obtained  previously  to  the  conveyance  to  the 
purchaser,  although  the  sale  was  bona  fide,  and  the  proceeds  were  applied  to  the 
debts  of  the  intestate  (Rea  v.  McEachron,  13  Wend.  465). 

2  Butler  V.  Emmett,  8  Paige,  13. 

'  Kelley's  Estate,  1  Abb.  N.  C.  103.  The  act  of  1850,  and  its  amendments, 
— curing  defects  in  titles  under  such  sales  (see  p.  603,  ante), — applied  only 
where  the  sale  was  collaterally  questioned,  not  in  the  proceedings  to  confirm  the 
sale  in  the  surrogate's  court  (Id.). 
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jurisdiction  to  grant  them,  upon  a  petition  therefor,  presented 
within  four  years  after  his  death ; "  ^  but,  with  this  exception,  the 
conveyance  "  vests  in  the  grantee  all  the  estate,  right,  and  interest 
of  the  decedent  in  the  real  property  so  conveyed,  at  the  time  of 
his  death,  free  from  any  claim  of  his  widow  for  dower,  which  has 
not  been  assigned  to  her ;  but  subject  to  all  subsisting  charges 
thereon  by  judgment,  mortgage,  or  otherwise,  which  existed  at  the 
time  of  his  death.  Where  dower  has  been  assigned  to  the  widow, 
the  grantee  takes  the  part  of  the  property  to  which  her  estate  in 
dower  attaches,  subject  thereto."  ^  The  conveyance  has  priority, 
under  the  recording  acts,  over  one  executed  before,  but  not  re- 
corded until  afterwards.'  The  purchaser  of  land  at  a  sale  under 
the  statute  takes  the  growing  crops.  A  tenant  occupying  under 
the  heir  or  devisee,  within  the  three  years,  sows  his  crops  at  that 
hazard.* 

Sale  of  interest  in  land  contract,  subject  to  payments. '\ — 
"  Where  any  of  the  property  to  be  sold  consists  of  an  interest, 
under  a  contract  for  the  purchase  of  real  properi;y,  and  any  pay- 
ment is  yet  to  be  made  upon  the  contract,  the  sale  must  be  made 
subject  to  all  payments  thereafter  to  become  due  thereupon ;  and 


'  Co.  Civ.  Proc.  §  3777. 

2  Co.  Civ.  Proc.  §  2778.  It  was  held,  in  Maples  v.  Howe,  3  Barb.  Cli.  611, 
tliat  where  the  land  in  which  the  widow's  dower  has  been  assigned  to  her  is  or- 
dered to  be  sold  for  the  payment  of  the  decedent's  debts,  and  the  whole  is  prob- 
ably insufficient  to  pay  them,  the  third  assigned  to  the  widow  may  be  sold,  sub- 
ject to  her  life  estate.  And  see  Lawrence  v.  Miller,  2  N.  Y.  345;  Lawrence  v. 
Brown,  5  Id.  394. 

'  Barto  V.  Tompk.  Co.  Nat.  Bank,  15  Hun,  11.  In  that  case,  it  appeared 
that,  in  1855,  N.  executed  a  deed  of  conveyance  of  a  lot  to  W.,  the  deed  being 
left  with  a  third  person,  to  be  delivered  on  payment  of  the  price;  the  price  was 
paid  and  the  deed  delivered  in  January,  1865,  and  the  deed  was  recorded  May 
3,  1876.  In  September,  1873,  a  judgment  was  docketed  against  W.,  under 
which  an  execution  was  issued  in  September,  1876,  and  the  lot  sold  in  Decem- 
ber, 1876,  a  deed  being  delivered  in  April,  1878.  In  November,  1875,  the  lot 
was  sold  under  proceedings  had  in  the  surrogate's  court  for  the  sale  of  the  real 
estate  of  N.,  to  pay  debts,  W.,  who  was  one  of  the  executors,  joining  with  the 
others  in  the  petition.  T.,  who  held  a  note  against  the  estate  of  N.  for  $30,000, 
purchased  the  lot  at  the  surrogate's  sale,  and  paid  the  whole  purchase-price  into 
the  surrogate's  court,  receiving  a  deed  which  was  recorded  in  November,  1875. 
The  title  acquired  by  him  was  held  superior  to  that  acquired  by  the  purchaser 
at  the  sheriff's  sale. 

•  Jewett  V.  Keenholts,  16  Barb.  193. 
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it  may,  also,  if  tlie  decree,  or  the  order  to  execute  the  decree,  so 
directs,  be  made  subject  to  all  payments,  previously  due  thereupon. 
If  the  sale  is  subject  to  any  payment,  the  terms  of  sale  must 
specify  the  penalty  and  the  number  of  sureties,  required  in  the 
bond  to  be  given  by  the  purchaser,"  as  described  belovsr,  and  must 
state  to  what  payments  the  sale  is  subject.^ 

Bond  of  purchaser  of  such  interest.'] — ^Where  a  sale  of  an  in- 
terest in  a  contract  is  so  made,  subject  to  any  payments,  "  the  pur- 
chaser must,  before  the  sale  is  confirmed,  execute  to  the  executor 
or  administrator  of  the  decedent,  his  bond,  with  sureties,  for  the 
benefit  and  indemnity  of  the  obligee  and  his  successors,  and,  also, 
the  persons  entitled  to  the  interest  of  the  decedent  in  the  lands  so 
contracted  for,. in  a  penalty  at  least  twice  the  amount  of  aU  the 
payments,  subject  to  which  the  sale  is  made  ;  conditioned  that  the 
purchaser  will  punctually  make  all  those  payments,  and  wiU  fully 
indemnify  the  obligee  and  his  successors,  and  each  of  the  persons 
so  entitled,  against  all  demands,  charges,  costs,  and  expenses,  by 
reason  of  anything  contained  in  the  contract,  or  by  reason  of  any 
other  obligation  or  liability  of  the  decedent,  on  account  of  the 
purchase  of  the  property;  and  against  all  other  covenants  and 
agreements  of  the  decedent,  to  and  with  the  vendor  of  the  prop- 
erty, in  relation  thereto." " 

Sale  of  portion  of  interest  in  land  contract.'] — ^But  where  an 
interest  under  such  a  contract  is  liable  to  be  so  sold,  "  the  decree, 
or  the  order  for  the  execution  thereof,  may  direct  a  sale  of  the  de- 
cedent's interest  in  a  part  only  of  the  property,  if,  in  the  opiaion 
of  the  surrogate,  such  a  sale  can  be  made  advantageously  to  the 
estate  of  the  decedent,  and  so  that  the  purchase-money  of  the  part 
sold  will  satisfy  and  discharge  all  the  payments,  to  be  made  for  aU 
the  property  contracted  for,  according  to  the  contract.  In  such  a 
case,  the  purchaser  is  not  required  to  execute  a  bond." ' 

Effect  of  comoeyance  of  entire  interest  i/n  land  contract.] — "  A 
conveyance  of  the  decedent's  interest  in  all  the  real  property,  held 
by  him  under  a  contract  for  the  purchase  thereof,  operates  as  an 
assignment  of  the  contract  to  the  purchaser ;  and  vests  in  him,  his 


'  Co.  Civ.  Proc.  §  2779.  »  Co.  CIt.  Proc.  §  3780. 

'  Co.  Civ.  Proc.  §  3781. 
40 
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heirs  and  assigns,  all  the  right,  title,  and  "interest  of  all  the  persons 
entitled,  at  the  time  of  the  sale,  in  and  to  the  decedent's  interest 
in  the  real  property."  ^ 

—  of  partial  interest  in  la/nd  contract?^ — "  A  conveyance  of 
the  decedent's  interest  in  a  part  only  of  the  real  property,  held 
under  such  a  contract,  transfers  to  the  purchaser  all  the  decedent's 
right,  title,  and  interest  in  and  to  the  part  so  sold ;  and  all  rights 
which  would  be  acquired  thereto,  by  the  executor  or  administra- 
tor, or  by  any  person  entitled,  at  the  time  of  the  sale,  to  the  inter- 
est of  the  decedent  therein,  by  perfecting  the  title  to  the  property 
contracted  for,  pursuant  to  the  contract.  Upon  fuUy  complying 
with  the  contract,  the  purchaser  has  the  same  right  to  enforce  per- 
formance thereof,  with  respect  to  the  part  conveyed  to  him ;  and 
the  executor  or  administrator,  or  his  assignee,  has  the  same  right 
to  enforce  performance,  with  respect  to  the  residue,  as  the  dece- 
dent would  have  had,  if  he  was  living.  Any  title  acquired  by  the 
executor  or  administrator,  or  his  assignee,  with  respect  to  the  part 
not  sold,  must  be  held  in  trust  for  the  use  of  the  persons  entitled 
to  the  decedent's  interest;  subject  to  the  dower  of  the  widow,  if 
any."  ^ 


AETICLE  FOURTH. 

DISTEEBtTTION   OF   PROCEEDS. 

Payment  of  proceeds  into  court.^ — The  proceeds  arising  from 
the  mortgage,  lease,  or  sale,  must  be  paid  into  the  surrogate's  court 
by  the  executor,  administrator,  or  freeholder  receiving  the  same. 
For  that  purpose,  he  must  pay  them  to  the  county  treasurer,  to  the 
credit  of  the  special  proceeding,  to  be  retained  by  him  as  pre- 
scribed in  the  code  with  respect  to  other  moneys  paid  into  that 
court.'  Upon  payment  being  so  made,  the  heirs  and  devisees  of 
the  decedent,  and  their  assigns,  and  all  the  decedent's  remaining 
real  property,  and  interest  in  real  property,  held  under  a  contract 
for  the  purchase  thereof,  are  exonerated  from  the  debts  estabKshed 


'  Co.  Civ.  Proc.  §  3782.  •  Co.  Civ.  Proc.  §  3783. 

'  See  Co.  Civ.  Proc.  §  3537;  p.  130,  ante. 
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by  the  decree,  or  established  subsequently,'  as  far  as  the  proceeds 
so  paid  over  are  sufficient,  after  deducting  the  costs  and  expenses 
allowed  by  the  surrogate,  to  satisfy  those  debts.^  Immediately 
after  the  payment  into  court  of  the  proceeds  of  a  mortgage,  lease, 
or  sale,  "  the  surrogate  must  cause  notice  of  the  time  and  place  of 
making  the  distribution  to  be  published,  at  least  once  in  each  of 
the  six  weeks  immediately  preceding  the  same,  in  a  newspaper 
published  In  the  county  of  the  surrogate."  ^ 

JVew  hearmff,  as  to  debts,  etc.,  on  return  of  notice.^ — "At 
the  time  and  place  designated  in  the  notice,  or  at  the  time  and 
place  to  which  the  hearing  is  adjourned,  the  surrogate  must  hear 
the  allegations  and  proofs  of  the  creditors,  and  of  the  persons  in- 
terested in  the  estate,  or  in  the  application  o*f  the  proceeds,  respect- 
ing any  demands  against  the  decedent,  or  for  his  funeral  expenses, 
then  presented,  which  had  not  been  established  or  rejected,  before 
making  the  decree."  *  The  provisions  above  recited,  relating  to 
contesting  and  establishing  debts,  and  preserving  the  evidence 
thereof,  before  making  the  decree,  apply  to  the  proceedings  re- 
specting any  demand  so  presented.'  "  A  debt,  which  was  estab- 
lished by  the  decree,  may  be  again  controverted,  upon  the  hearing 
provided  for  in  this  section,  upon  the  discovery  of  new  evidence 
impeaching  the  same,  and  upon  such  a  notice  to  the  claimant  as 
the  surrogate  directs,  but  not  otherwise."  ° 

When  further  sale  to  he  had.] — ^Where  the  decree  was  executed 
with  respect  to  a  part  only  of  the  real  property,  or  interests  in  real 
property,  specified  therein,  and  the  proceeds  of  the  sale  are  insuffi- 
cient, after  paying  the  costs  and  expenses  thereof,  to  satisfy  all 
the  debts  established  by  the  decree,  together  with  the  demands 
subsequently  established,  and  all  other  sums  payable  out  of  the 
same,  the  surrogate  must  make  an  order,'  directing  the  execution 
of  the  decree,  with  r6spect  to  the  remainder,  or  so  much  thereof 
as  is  necessary.'  The  proceedings  thereupon  and  subsequent  there- 
to  are  the  same,  as  upon  and  subsequent  to  the  first  order  for  the 


'  See  Co.  Civ.  Proc.  g  2788.  «  Co.  Civ.  Proc.  §  2786. 

»  Co.  Civ.  Proc.  §  2787.    And  see  Id.  §  3340. 

*  Co.  Civ.  Proc.  §  2788.  '  Id.  '  Id. 

'  As  prescribed  in  Co.  Civ.  Proc.  §  2768;  ante,  p.  619. 

«  Co.  Civ.  Proc.  §  2789. 
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execution  of  the  decree.''  TJpon  the  further  hearing  above  men- 
tioned, or  upon  the  hearing  after  the  further  execution  of  the  de- 
cree, "  the  surrogate  must  also  hear  the  allegations  and  proofs  of 
any  person,  who  claims  a  right  to  the  surplus  money,  or  any 
part  thereof.  A  claim  so  made  may  be  contested  by  any  other 
person  making  a  like  claim."  ^ 

Decree  a/wa/rding  proceeds  ;  appeal  therefrom.'] — The  surro- 
gate must,  by  a  supplementary  decree,  determine  the  rights  of  the 
creditors  and  other  persons  interested,  to  share  in  the  proceeds, 
and  direct  distribution  accordingly.  "Where  the  rights  of  creditors 
are  established,  and  there  is  a  surplus,  respecting  the  distribution 
of  which  a  contest  arises,  he  may  make  a  supplementary  decree 
providing  for  the  payment  of  the  creditors  only,  and  reserving 
all  questions,  as  to  the  distribution  of  the  surplus,  to  be  settled  by 
a  second  supplementary  decree,  "  An  appeal  may  be  taken  from 
either  of  the  supplementary  decrees,  by  any  person  aggrieved 
thereby,  as  from  the  first  decree ;  except  that  it  is  not  necessary  or 
proper  to  make  any  creditor  a  party  to  an  appeal  from  the  second 
supplementary  decree." ' 

Fixing  payments  and  investments.] — Each  supplementary  de- 
cree must  fix  the  sums  to  be  paid  or  invested,  as  hereafter  men- 
tioned, as  far  as  they  can  be  then  fixed.  If  any  sum  cannot  be 
then  fixed,  it  may  be  fixed  by  the  order  of  the  surrogate  subse- 
quently made.  The  surrogate  must  cause  a  certified  copy  of  each 
supplementary  decree,  and  of  each  order,  to  be  delivered  to  the 
county  treasurer,  who  must  distribute,  pay  over,  or  invest  the  pro- 
ceeds in  his  hands,  as  directed.* 

Order  and  mode  of  distribution.] — The  money,  having  been 
paid  into  court,  must  be  distributed  by  the  supplementary  decree 
in  the  following  order : 

"1.  The  charges  and  expenses  of  the  mortgage,  lease,  or  sale, 


'  Co.  Civ.  Proc,  §  3789.  Tliis  section  overrules  Ackley  v.  Dygert,  33  Barb. 
176,  which  held  that  the  statute  did  not  authorize  an  order  directing  the  sale  of 
the  intestfite's  property  on  the  ground  merely  that,  after  the  distribution  of  the 
proceeds  of  a  former  sale,  there  was  a  deficiency  in  the  sum  remaining  for  the 
payment  of  debts;  but  that,  in  such  a  case,  new  proceedings  must  be  instituted. 

«  Co.  Civ,  Froc.  §  3790.  '  Co.  Civ.  Proc.  §  3791. 

*  Co.  Civ.  Proc.  §  2793. 
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and  of  the  publication  of  the  notice  of  distribution,  and  the  other 
actual  disbursements  attending  the  distribution,  must  first  be  paid. 

"  2.  Where  an  interest  under  a  contract  for  the  purchase  of 
real  property  was  sold,  all  sums  of  money,  which  were  due  at  the 
time  of  the  sale,  pursuant  to  the  contract,  and  were  not  assumed 
by  the  purchaser,  must  next  be  paid  out  of  the  proceeds  of  the 
sale  of  that  interest. 

"  3.  Out  of  the  remainder  of  the  money,  arising  upon  a  sale, 
the  claim  of  dower,  of  the  decedent's  wife,  if  any,  which  has  not 
been  assigned  to  her,  must  be  satisfied,  by  setting  apart  for  invest- 
ment one  third  of  the  gross  proceeds  of  the  property,  to  which  her 
right  of  dower  attaches;  unless,  within  such  a  time,  and  upon 
such  a  notice  to  her,  as  the  surrogate  deems  reasonable,  she  pre- 
sents an  instrument  under  seal,  acknowledged  or  proved,  and  cer- 
tified, in  like  manner  as  a  deed  to  be  recorded  in  the  county, 
whereby  she  consents  to  accept,  in  lieu  of  her  dower,  a  sum,  to  be 
ascertained  by  the  surrogate,  equal  to  the  value  of  her  right  of 
dower  in  the  gross  proceeds,  according  to  the  principles  applicable 
to  life  annuities ;  and,  if  she  presents  such  an  instrument,  by  pay- 
ing to  her  such  a  sum.^ 

"  4.  Out  of  the  lemainder  of  the  money,  arising  upon  a  mort- 
gage, lease,  or  sale,  must  be  paid  the  costs  of  the  special  proceed- 
ing, awarded  to  the  petitioner  in  the  decree. 

"5.  Out  of  the  remainder  of  the  money,  must  be  paid  the 
sum,  if  any,  which  has  been  found  to  be  due  to  the  executor  or 
administrator,  upon  a  judicial  settlement  of  his  account,  after  ap- 
plying thereupon  the  proceeds  of  the  personal  property.  But  this 
subdivision  does  not  authorize  the  repayment,  to  an  executor  or 
administrator,  of  any  sum  paid  by  him  to  a  creditor  of  the  dece- 
dent, exceeding  the  proportion  which  that  creditor  would  be  enti- 
tled to  receive  from  the  estate  of  the  decedent,  upon  the  distribu- 
tion of  all  the  assets 'of  the  decedent,  and  the  proceeds  of  prop- 
erty disposed  of "  as  above  described. 


'  The  claim  of  dower  of  the  decedent's  wife,  in  real  property  held  by  the  de- 
cedent, under  a  contract  for  the  purchase  thereof,  which  must  be  satisfied,  as 
prescribed  in  this  subdivision,  "  extends  only  to  the  annual  interest,  during  her 
life,  upon  one  third  of  the  balance  remaining,  after  deducting  from  the  money 
arising  upon  the  sale,  all  sums  due  from  the  decedent,  at  the  time  of  the  sale, 
for  the  real  property  so  contracted,  and  sold  "  (Co.  Civ.  Proc.  g  2794.  See  Haw- 
ley  v.  James,  5  Paige,  318;  Hicks  v.  Stebbins,  3  Lans.  39). 
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"  6.  Out  of  the  remainder  of  the  money,  must  be  paid,  in  full, 
the  reasonable  funeral  expenses  of  the  decedent,  to  the  persons 
whose  claims  therefor  were  established  and  recited  as  debts,  in  the 
first  decree,  and  were  not  rejected  upon  the  second  hearing. 

"  7.  Out  of  the  remainder  of  the  money,  must  be  paid,  in  full, 
the  other  debts,  which  were  established  and  recited  in  the  first  de- 
cree, and  were  not  rejected  upon  the  second  hearing ;  or,  if  there 
is  not  enough  for  that  purpose,  they,  or  so  much  thereof  as  the 
money  applicable  thereto  wiU  pay,  must  be  paid  in  the  order  pre- 
scribed by  law  for  payment  of  a  decedent's  debts  by  an  executor 
or  administrator  out  of  the  personal  assets,  without  giving  prefer- 
ence to  rent,  or  to  a  specialty,  or  to  any  demand  on  account  of  an 
action  pending  thereupon ;  and  paying  debts  not  yet  due,  upon  a 
rebate  of  legal  interest.^ 

"  8.  Out  of  the  remainder  of  the  money,  must  be  paid,  in  like 
manner,  the  debts  first  established  by  the  supplementary  decree, 
or  so  much  thereof  as  the  remainder  will  pay. 

"  9.  If  any  surplus  remains,  it  must  be  distributed  among  the 
heirs  and  devisees  of  the  decedent,  or  the  persons  claiming  under 
them,  and  among  those  persons  who  have  presented  and  proved 
liens  upon  the  interests  of  those  heirs  or  devisees,  or  persons 
claiming  under  them,  which  were  cut  off  by  the  sale ;  according 
to  their  respective  rights  and  priorities,  as  established  in  the  sup- 
plementary decree.  But  if  the  proceeds  of  any  of  the  property 
sold  had  been,  or  were  to  be,  converted  into  personal  property, 
pursiiant  to  a  direction  contained  in  the  decedent's  will,  the  sur- 
plus proceeds  of  that  part  of  the  property  must  be  paid  to  the 
person  entitled  thereto,  by  the  terms  of  the  wUl."  ^ 


'  In  the  disposition  of  the  proceeds,  regard  may  be  had  to  the  fact  that  some 
of  those  debts  are  also  entitled  to  be  partially  or  fully  paid  out  of  funds  arising 
from  the  sale  of  other  real  estate  in  another  State  (Lawrence  v.  Elmendorf,  5 
Barb.  73).  The  heirs  may  set  up  equitable  as  well  as  legal  defenses  to  creditors' 
claims  on  the  proceeds  (Campbell  v.  Renwick,  3  Bradf.  80).  A  claim  for  mesne 
profits  may  be  enforced  against  the  proceeds  (Id.). 

'  Co.  Civ.  Proc.  §  3793.  The  surrogate  may  admit  claims  by  lien  on  the  land 
against  the  heirs,  as  a  valid  charge  against  their  interest  in  the  surplus  (Sears  v. 
Mack,  3  Bradf.  894).  Thus,  where  the  heir  conveyed  a  part  of  the  inheritance, 
with  warranty,  and  the  land  was  subsequently  sold  by  order  of  the  surrogate, 
for  the  decedent's  debts,  it  was  held,  that  though  the  grantor  was  a  married 
woman,  the  grantee  had  an  equitable  lien  upon  the  residue  of  the  inheritance, 
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Investment  of  dower-fund.'] — The  surrogate  must  cause  a  sum 
so  set  apart  for  a  widow's  dower,  "  to  be  invested  by  the  county- 
treasurer,  under  the  direction  of  the  surrogate,  in  the  public  secu- 
rities of  the  State,  or  of  the  United  States,  or  in  permanent  mort- 
gage securities,  bearing  interest  payable  annually,  or  of tener.  The 
interest,  or  other  income,  must  be  paid  by  the  county  treasurer  to 
the  widow,  during  her  life.  After  her  death,  the  county  treas- 
urer, under  the  direction  of  the  surrogate's  court,  manifested  in 
an  order  duly  entered,  must  sell  the  public  securities,  or  collect 
the  sums  loaned  upon  mortgage,  and  distribute  the  proceeds,  less 
the  costs  and  expenses,"  as  above  described .  in  respect  to  the  dis- 
tribution of  the  remainder  of  the  money,  after  satisfying  the  claim 
for  dower.^ 


to  the  extent  of  her  proportion  of  the  proceeds  of  the  sale  (Eddy  v.  Traver,  6 
Paige,  531).  Where,  after  the  sale  of  a  decedent's  real  estate  and  conveyance 
thereof  to  the  purchaser,  the  sheriff,  on  the  day  of  distribution  of  the  proceeds 
of  the  sale,  exhibited  to  the  surrogate  an  execution  against  one  who  was  enti- 
tled to  a  share  of  such  proceeds,  and  asked  that  such  share  be  applied  on  the 
execution,  the  judgment  not  having  been  docketed  in  the  county  of  the  surro- 
gate, until  the  day  of  distribution,  and,  upon  the  refusal  of  the  surrogate,  an 
order  was  obtained  from  the  county  judge  for  the  examination  of  the  surrogate, 
and  forbidding  him  to  make  any  disposition  of  the  fund,  it  was  held,  by  the 
surrogate,  that  while  the  county  judge  could  order  such  examination,  he  had  no 
power  to  restrain  the  disposal  of  the  fund;  that  the  judgment  not  being  a  lien 
at  the  time  of  the  sale  of  the  premises,  payment  of  the  share  must  be  made  to  the 
heir,  or  to  such  person  as  might  be  appointed  in  supplementary  proceedings  to 
receive  it  (Davis  v.  Davis,  4  Redf.  355).  After  the  sale  of  some  of  a  decedent's 
real  estate  to  pay  certain  debts,  upon  an  order  of  the  surrogate,  and  the  entry 
of  an  order  for  their  payment  and  for  the  distribution  of  the  surplus,  and  after 
such  pajrment  and  a  partial  distribution  had  been  made  thereunder,  a  judgment 
construing  decedent's  will  was  rendered  by  the  supreme  court,  in  an  action  pre- 
viously brought  for  the  purpose,  and  thereupon  an  order  was  granted  by  a 
judge  of  that  court,  directing  the  surrogate  to  pay  out  of  the  surplus  an  allow- 
ance and  costs  to  the  attorney  who  conducted  the  action  in  the  supreme  court. 
But  the  surrogate  held,  that  the  attorney  should  have  applied  to  the  surrogate 
at  the  time  the  order  for  distribution  was  made,  and  that  the  judge  of  the  su- 
preme court  had  no  jurisdiction  to  make  the  order  directing  such  payment  from 
the  surplus  (Clocke  v.  Igglesden,  3  Redf.  339). 

'  Co.  Civ.  Proc.  §  2795.  Although  the  surrogate  has  power  to  direct  the  in- 
vestment of  surplus,  upon  the  application  of  a  deceased  married  woman's  prop- 
erty to  payment  of  her  debts,  on  the  ground  that  the  husband  is  entitled  to  an 
estate  for  life  therein,  he  has  no  power  to  direct  that  such  property  be  applied 
in  payment  of  the  debts  of  the  husband.     He  can  pass  upon  the  claims  of  cred- 
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hivestmeni  or  deposit  of  infanfs  surplus.} — "Where  surplus 
money  is  distributable  to  an  infant ;  or  where  the  interest  in  the 
property,  represented  by  it,  consisted  of  a  precedent  estate,  and  a 
remainder  or  reversion ;  the  decree  must  provide,  as  the  judgment 
of  the  supreme  court  would  provide,  in  an  analogous  case,  for  the 
investment  of  the  money  in  the  public  securities  of  the  State,  or 
of  the  United  States  ;  or  for  the  loan  thereof,  secured  by  bond, 
and  by  mortgage  upon  unincumbered  real  property  within  the 
State,  worth  at  least,  exclusive  of  buildings  thereupon,  twice  the 
sum  lent ;  and  for  the  payment  of  the  income,  until  the  majority 
of  the  infant  or  the  determination  of  the  temporary  interest ;  and 
then,  for  the  payment  of  the  principal,  to  the  person  or  persons 
entitled  thereto.  But  where  surplus  money,  distributed  to  an 
infant,  is  less  than  one  hundred  dollars,  the  decree  may,  in  the 
discretion  of  the  surrogate,  direct  that  the  same  be  deposited  by 
the  county  treasurer  in  a  savings  bank  or  trust  company,  desig- 
nated by  the  surrogate ;  and  that  the  interest  or  income  thereof  be 
applied  in  like  manner."  ■* 


itors  of  the  intestate,  but  not  upon  those  of  creditors  of  the  husband  (Arrow- 
smith  V.  Arrowsmith,  8  Hun,  606). 

'  Co.  Civ.  Proc.  §  2796;  revising  L.  1850,  c.  150,  §§  1,  3.  The  first  section  of 
the  act  of  1850  was  amended  by  L.  1879,  c.  389  (which  has  not  been  expressly- 
repealed),  so  as  to  read  as  follows:  "  Whenever  any  portion  of  the  surplus  mon- 
eys brought  into  the  surrogate's  oflSce,  as  the  proceeds  of  the  sale  of  real  estate, 
shall  belong  to  a  minor,  or  belong  to  any  person  who  haS  a  temporary  interest 
in  the  said  money,  and  the  reversionary  interest  belongs  to  another  person,  the 
surrogate's  court  shall  make  such  order  for  the  investment  thereof,  and  for  the 
payment  of  the  interest  and  of  the  principal  thereof,  as  the  supreme  court  is 
authorized  or  required  by  law  to  make  in  analogous  cases,  except  that  whenever 
any  portion  of  any  surplus  moneys  which  shall  be  brought  into  said  surrogate's  court, 
as  tJie  proceeds  of  the  sale  of  any  real  estate,  shaU  belong  to  an  infant,  the  said  sur- 
rogate shall  pay  over  the  same  to  the  general  gua/rdian  of  such  infant,  upon  tlie  said 
general  guardian  giving  additional  bonds  therefor,  if  required  by  the  surrogate;  and 
in  case  there  shall  be  no  general  guardian,  then  the  same  sliall  be  invested  by  said  sur- 
rogate, and  th^  securities  therefor  preserved  as  in  the  next  section  required."  The 
amendment  consisted  in  the  addition  of  the  italics.  Where  real  estate  devised 
to  testatrix's  husband  for  life,  remainder  to  her  children,  had  been  sold,  by 
order  of  the  surrogate,  to  pay  her  debts,  and  a  surplus  remained,  and  there- 
after one  of  the  children  died  and  the  father  was  appointed  administrator  of 
the  child's  estate,  it  was  held,  on  an  application  by  such  administrator  for  an 
order  to  apply  a  portion  of  such  surplus  to  the  payment  of  her  debts,  that,  the 
fund  retaining  its  character  as  real  property,  her  interest  in  it  was  only  an  ex- 
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Proceedings  how  Affected  by  Others,  Taken  against  the  Property. 

Proceedings  how  affected  ly  others,  taken  against  the  prop- 
erty.]— The  commencement  or  pendency  of  an  action  or  special 
proceeding,  having  for  its  object  the  sale,  either  absolutely  or  con- 
tingently, of  property  liable  to  be  disposed  of  as  heretofore  de- 
scribed ;  or  the  foreclosure  by  advertisement,  of  a  mortgage  there- 
upon ;  or  any  proceeding  to  sell  such  property,  taken  pursuant  to 
a  judgment,  or  by  virtue  of  an  execution,  does  not  affect  any  of 
the  proceedings  taken  as  heretofore  described,  unless  the  surrogate 
so  directs.*  "  After  making  a  decree  directing  a  mortgage,  lease, 
or  sale,  the  surrogate  may,  and,  in  a  proper  case,  he  must,  stay  the 
order  to  execute  the  decree,  with  respect  to  the  property  affected 
by  the  action,  or  special  proceeding,  or  by  the  proceedings  then 
pending,  until  the  determination  thereof,  or  the  further  order  of 
the  surrogate  with  respect  thereto.  If,  in  the  course  thereof,  a 
sale  of  any  of  the  property  has  been  made,  before  making  the  de-- 
cree  in  the  surrogate's  court,  the  decree  must  provide  for  the  ap- 
plication of  the  surplus  proceeds  belonging  to  the  decedent's 
estate.  If  such  a  sale  is  made  af  terwrads,  the  directions  contained 
in  the  decree,  relating  to  the  property  sold,  are  deemed  to  relate 
to  those  proceeds." ' 

Surplus  in  other  proceedings  payable  to  siirrogate.] — Where 
real  property,  or  an  interest  in  real  property,  liable  to  be  disposed 
of  as  heretofore  described,  is  sold,  in  an  action  or  a  special  proceed- 
ing, specified  in  the  last  paragraph,  "  to  satisfy  a  mortgage  or  other 
lien  thereupon,  which  accrued  during  the  decedent's  lifetime ;  and 
letters  testamentary  or  letters  of  administration,  upon  the  dece- 
dent's estate,  were,  within  f oijr  years  before  the  sale,  issued  from  a 
surrogate's  court  of  the  State,  having  jurisdiction  to  grant  them ; 
the  surplus  money  must  be  paid  into  the  surrogate's  court  from 
which  the  letters  issued.     If  the  sale  was  made  pursuant  to  the 


pectant  one,  and  that  no  authority  existed  to  decree  a  sale  of  such  an  interest 
for  the  purpose,  and  the  application  must  be  denied  (Matter  of  Igglesden,  3 
Redf.  375). 

'  Co.  Civ.  Proc.  §  2797. 

'  Id.  It  was  held,  in  Breevoort  v.  McJimsey,  1  Edw.  551,  that  after  a  sale  of 
mortgaged  premises,  under  a  decree  of  foreclosure,  an  administrator  of  the 
mortgagor  should  he  enjoined  from  selling  the  same  land  in  a  proceeding  com- 
menced after  lis  pendens  filed  in  the  foreclosure.  He  should  set  up  his  rights, 
if  any,  to  the  surplus. 
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directions  contained  in  a  judgment  or  order,  the  surplus  remaining 
after  payment  of  all  the  liens  upon  the  property,  chargeable  upon 
the  proceeds,  which  existed  at  the  time  of  the  decedent's  death, 
must  be  so  paid.  If  the  sale  was  made  in  any  other  manner,  the 
surplus,  exceeding  the  lien  to  Satisfy  which  the  property  was  sold, 
and  the  costs  and  expenses,  must,  within  thirty  days  after  the  re- 
ceipt of  the  money  from  which  it  accrues,  be  so  paid  over  by  the 
person  receiving  that  money.  The  receipt  of  the  surrogate,  or  the 
clef-k  of  the  surrogate's  court,  or  the  county  treasurer,  as  the  case 
may  be,  is  a  suflBcient  discharge  to  the  person  paying  the  money."  ^ 
Where  surplus  money  is  so  paid  into  a  surrogate's  court,  and  a  pe- 
tition for  the  disposition  of  property,  as  heretofore  described,  "is 
pending  before  him  ;  or  is  presented  at  any  time  before  the  distri- 
bution of  the  money ;  the  money  must  be  distributed  as  if  it  was 
the  proceeds  of  the  decedent's  real  property,  sold  pursuant  to  the 
decree.  If  such  a  petition  is  not  pending  or  presented,  or  if  a 
decree  for  the  disposition  of  the  decedent's  property  is  not  made 
thereupon,  a  verified  petition,  praying  for  a  decree,  directing  the 
distribution  of  the  money  among  the  persons  entitled  thereto,  may 
be  presented  by  any  of  those  persons.  Each  person,  who  would 
be  entitled  to  share  in  the  distribution  of  the  proceeds  of  a  sale, 
must  be  cited  to  show  cause,  why  such  a  decree  should  not  be 
made.  Service  of  the  citation  may  be  made  upon  all  the  persons 
designated  therein,  by  publishing  the  same  in  two  newspapers 
designated  "  as  prescribed  in  the  code,^  at  least  once  in  each  of  the 
four  successive  weeks  immediately  preceding  the  return  day  there- 
of.' Upon  the  return  of  the  citation,  the  rights  and  priorities  of 
the  persons  interested  must  be  establtehed,  and  a  decree  for  distri- 
bution must  be  made,  as  if  it  was  the  proceeds  of  real  property 
sold.* 


AETICLE  FIFTH. 

MISCELLANEOUS   PEOVISIONS. 

Discontinuance.] — The  applicant  cannot,  at  his  option,  discon- 
tinue the  proceedings  after  the  parties  have  been  brought  in.^ 


'  Co.  Civ.  Proc.  §  3798.  « In  art  1,  tit.  3,  c.  18;  see  p.  84,  anU. 

'  Co.  Civ.  Proc.  §  3799.  *  Id.  '  Farrington  v.  King,  1  Bradf .  182. 
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Fees  and  Expenses  of  Officers  Selling. — Compelling  Account  by  Executor,  &c. 

Fees  wnd  expenses  of  officers  selling.] — "  The  executor,  admin- 
istrator, or  freeholder,  disposing  of  the  property,  must  be  allowed 
by  the  surrogate,  out  of  the  proceeds  of  the  sale  brought  into 
court,  his  expenses  ;  and  he  may  be  allowed,  out  of  the  proceeds, 
a  reasonable  sum  for  his  own  services,  not  exceeding  five  dollars 
for  each  day,  actually  and  necessarily  occupied  by  him  in  dispos- 
ing of  the  property,  and  such  a  further  sum  as  the  surrogate 
thinks  reasonable,  for  the  necessary  services  of  his  attorney  and 
counsel  therein."  ^ 

Compelling  account  hy  executor,  etc.] — The  surrogate  may 
compel  the  judicial  settlement  of  the  account  of  an  executor  or 
administrator,  where  a  decree  for  the  disposition  of  real  property, 
or  of  an  interest  in  real  property,  has  been  made  as  mentioned  in 
this  chapter,  and  the  property,  or  a  part  thereof,  has  been  disposed 
of  by  him  pursuant  to  the  decree.^ 


'  Co.  Civ.  Proc.  §  2563 ;  whicli  changes  the  limit  of  the  fee  from  two  to  five 
dollars  per  day,  and  abrogates  the  former  fee  for  a  deed.  The  present  provision 
conforms  to  Higbie  v.  Westlake,  14  N.  Y.  281 ;  and  Matter  of  Lamberson,  63 
Barb.  297.  The  former  case  held  that  a  reasonable  allowance  for  professional 
advice  and  assistance  was  a  necessary  expense,  but  that  where  there  was  no  con- 
test, charges  such  as  allowed  by  the  chancery  fee-bill,  for  services  in  litigated 
cases,  would  be  excessive;  also  that  the  per  diem  allowance  could  only  be 
granted  for  the  time  necessarily  and  actually  occupied  in  the  business,  and  that 
the  statute  did  not  warrant  an  allowance  as  a  salary  during  the  conduct  of  the 
business.  In  the  latter,  it  was  held  that  there  could  be  no  lien  upon  such 
money,  even  for  the  fees  and  disbursements  upon  the  application  for  the  sale; 
that  the  entire  fund  must  be  brought  intact  into  the  office  of  the  surrogate,  and 
the  attorney  could  then  apply  to  that  officer,  whose  duty  it  would  be,,  before 
making  the  general  distribution,  to  award  and  pay  him  a  reasonable  fee  for  his 
services  in  the  matter  of  the  sale,  together  with  his  necessary  outlay  thereon; 
also  that,  for  services  rendered  to  the  administratrix,  apart  from  the  matter  of 
the  sale  of  the  real  estate,  there  was  not  only  no  lien,  but  no  right  to  priority  of 
payment,  such  priority  being  confined  to  the  ' '  charges  and  expenses  of  the  sale. " 
And  apart  from  the  statute,  in  any  case  where  moneys  are  realized  or  received 
under  the  orders  of  a  court  competent  to  deal  equitably  with  the  fund,  there 
can  be  no  lien  upon  the  same  for  any  services  rendered;  but  such  services  must 
be  paid  for,  if  it  be  sought  to  charge  the  fund,  by  the  order  of  the  court  where 
the  matter  is  pending  (Id.     See  Eose  v.  Kose  Ass'n,  28  N.  Y.  184). 

''  Co.  Civ.  Proc.  §  2724.  A  freeholder  appointed  to  sell,  etc.,  must  also  ac- 
count (§  2735).  Under  1  R.  L.  of  1&13,  452,  the  executors  were  held  responsible 
to  the  surrogate,  as  trustees,  and  the  proceeds  were  equitable  and  not  legal 
assets  (Tappen  v.  Kain,  12  Johns.  120;  and  see  Willoughby  v.  McCluer,  2  Wend. 
608 ;  Peck  v.  Mead,  Id.  470). 
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Death  of  executor,  etc.,  not  to  affect  execution  of  decree.^ — 
"  The  death,  removal,  or  disqualification,  before  the  complete  exe- 
cution of  a  decree,  of  all  the  executors  or  administrators,  who  have 
been  directed  to  execute  it,  or  of  a  freeholder  appointed  for  the 
purpose,  does  not  suspend  or  affect  the  execution  thereof ;  but  the 
successor  of  the  person  who  has  died,  been  removed,  or  become 
disqualified,  must  proceed  to  complete  all  unfinished  matters,  as 
his  predecessor  might  have  completed  the  same ;  and  he  must  give 
such  security  for  the  due  performance  of  his  duties,  as  the  surro- 
gate prescribes."  ^  The  title  of  a  purchaser  in  good  faith,  at  a 
sale  pursuant  to  a  decree  made  as  heretofore  described,  is  not, 
nor  is  the  validity  of  a  mortgage  or  lease  made  as  so  described, 
in  any  way  affected  by  any  of  the  following  omissions,  errors, 
defects,  or  irregularities ;  except  so  far  as  the  same  would  affect 
the  title  of  a  purchaser  at  a  sale,  made  pursuant  to  the  directions 
contained  in  a  judgment  rendered  by  the  supreme  court  in  an 
action : 

1.  Where  a  petition  was  presented,  and  the  proper  persons 
were  duly  cited,  and  a  decree  directing  a  mortgage  or  lease,  or  a 
decree  for  a  sale,  and  an  order  directing  the  execution  thereof 
were  made,  as  heretofore  described;  and  the  decree,  and  the 
order,  if  any,  were  duly  recorded,  as  prescribed  in  the  eighteenth 
chapter  of  the  code : "  "by  any  omission,  error,  defect,  or  irre^- 
larity,  occurring  between  the  return  of  the  citation  and  the  mak- 
ing of  the  decree,  or  the  order  directiag  the  execution  of  the 
decree. 

"  2.  Where  an  order,  confirming  a  sale  and  directing  a  convey- 
ance, has  been  made,  upon  proof,  satisfactory  to  the  surrogate, 
that  all  the  acts  have  been  done,  which  are  required  by  law  to  be 
done,  after  the  order  directing  the  execution  of  the  decree,  to 
authorize  the  surrogate  to  make  such  an  order  of  confirmation :  by 
the  actual  omission  to  do  such  an  act,  or  by  any  error,  defect,  or 
irregularity  in  the  same,  or  by  any  omission  in  the  recitals  of  the 
conveyance."'    Except  as  otherwise  specially  prescribed  in  the 


'  Co.  Civ.  Proc.  §  2770.     See,  also,  Id.  §§  766,  1838. 
«  Art.  1,  tit.  1,  thereof. 

»  Co.  Civ.  Proc.  §  3784    And  see  Id.  §§  3473,  3474;  pp.  50,  53,  ante.    The  in- 
tervention of  a  guardianship,  in  the  manner  prescribed  by  the  statute,  is  a  juris- 
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Evidence  of  Appointment  of  Special  Guardians. — ReimbursemeDt  of  IJeir,  itc. 

code,^  a  security  taken  or  an  investment  made,  pursuant  to  any 
provision  mentioned  in  this  chapter,  must  be  taken  or  made  in  the 
name  of  the  county  treasurer,  adding  his  official  title,  and  his  suc- 
cessors in  office.*  Each  security  so  taken,  and  all  the  papers  con- 
nected therewith,  or  with  such  an  investment,  and  each  lease  so 
taken,  "  must  be  immediately  delivered  to  the  surrogate  for  his 
approval ;  and,  when  approved  by  him,  must  be  delivered  to  the 
county  treasurer,  who  must,  from  time  to  time,  collect  the  money 
due  thereupon,  and  apply  it,  under  the  direction  of  the  surrogate, 
as  prescribed  by  law  for  that  purpose,  or  for  the  application  of  the 
money  represented  by  the  security."  ' 

Evidence  of  a/ppovntment  of  special  guardians.] — "Where  the 
records  of  the  surrogate's  court  have  been  heretofore,  or  are  here- 
after, removed  from  one  place  to  another,  in  either  the  same  or 
another  county,  and  twenty-five  years  have  elapsed  after  a  sale  or 
other  disposition  of  real  property,  or  of  an  interest  in  real  prop- 
erty, as  heretofore  described,  the  due  appointment  of  a  guardian 
for  each  infant  party  to  the  special  proceeding  must  be  presumed, 
and  can  be  disproved  only  by  affirmative  record  evidence  to  the 
contrary.* 

Reimbursement  of  heir,  etc.'] — Where  a  decree  has  been  made 
for  the  application  of  the  proceeds  of  real  property  to  the  pay- 


dictional  fact  necessary  to  the  validity  of  the  sale  of  the  interests  of  minors 
(Schneider  v.  McFarland,  2  N.  Y.  459).  And  if  there  is  an  infant  heir  or  devisee, 
a  guardian  must  be  appointed  for  such  infant  by  the  surrogate,  even  though  it 
does  not  appear  from  the  petition  that  such  infant  is  an  heir  or  devisee.  No  one 
can  be  divested  of  his  property  by  being  ignored.  He  has  a  right  to  a  day  in 
court,  before  that  power  can  be  rightfully  exerted  (Ackley  v.  Dygert,  33  Barb. 
176). 

'  In  tit.  5,  of  c.  18.  «  Co.  Civ.  Proc.  §  2800.  « Id. 

'  Co.  Civ.  Proc.  §  2785.  The  former  method  of  serving  minors  and  appoint- 
ing guardians  in  these  proceedings,  which  the  reader  who  is  concerned  in  the 
validity  of  past  proceedings  should  refer  to,  will  be  found  in  1  E.  S.  100, 
§§  3,  4;  L.  1837,  c.  460,  §§  38, 39>Sheldon  v. Wright,  7  Barb.  39;  5  N.  Y.  497.  It 
was  held,  in  Havens  v.  Sherman,  42  Barb.  636,  that  where  the  general  guard- 
ian of  infants,  being  also  administrator  or  executor,  applies  in  the  latter  capacity 
for  leave  to  sell  real  estate  of  the  decedent  for  payment  of  debts,  the  surrogate 
acts  without  jurisdiction,if  he  makes  the  order  to  show  cause,  why  such  an  appli- 
cation should  not  be  granted,  returnable  in  less  than  the  six  weeks  limited  by  the 
statute ;  that  such  defects  were  not  irregularities  merely,  and  were  not  cured  by 
the  act  of  1850;  but  the  sale  on  such  proceedings  was  void. 
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ment  of  the  decedent's  debts  or  funeral  expenses,  as  heretofore 
described,  "  and  assets,  which  should  have  been  applied  thereto, 
are  afterwards  discovered ;  or,  for  any  other  reason,  money  or 
other  personal  property  of  the  decedent,  which  should  have  been 
applied  thereto,  afterwards  comes  to  the  hands  of  the  executor, 
administrator,  legatee,  or  next  of  kin ;  the  heir,  devisee,  or  other 
person  aggrieved,  may  maintain  an  action  to  procure  reimburse- 
ment therefrom." ' 


'  Co.  Civ.  Proc.  §  2801.  Conforms  to  Coucli  v.  Delapaine,  2  N.  Y.  397; 
holding  that  where  the  personal  estate  was  insufficient,  and  the  land  was  sold 
for  the  payment  of  the  dehts  under  a  surrogate's  order,  and  assets  were  suhse- 
quently  discovered,  the  devisees  were  entitled  to  he  reimbursed  out  of  such  sub- 
sequently discovered  assets.     See,  also,  Graham  v.  Dickinson,  3  Barb.  Ch.  169. 
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ARTICLE   FIRST. 

ACTION   FOE  AN   ACCOUNTING. 

The  supreme  court,  by  virtue  of  its  powers  as  a  court  of 
equity,  and  as  the  successor  of  the  late  court  of  chancery,  has  a 
general  jurisdiction  over  trusts  and  trustees ;  and  this  power,  by 
the  code,*  is  extended  to  aU  the  superior  city  courts,  in  respect  to 
persons  and  subjects  within  their  local  jurisdictions,  as  defined  by 
law.'    As  a  court  of  equity,  in  the  exercise  of  this  power,  it  re- 


■  Co.Civ.Proc.§263. 

=  See,  on  this  subject,  Christy  v.  Libby,  5  Abb.  Pr.  N.  S.  193;  s.  c.  3  Daly, 
418;  Landers  v.  Staten  Island  R.  R.  Co.  14  Abb.  Pr.  N.  S.  346;  s.  c.  53  N.  Y. 
450.  The  case  of  Skidmore  v.  Collier,  8  Hun,  50,  was  an  action  by  the  admin- 
istratrix of  A.  against  the  administratrix  of  B.,  for  an  accounting  in  respect  to 
a  partnership  existing  between  A.,  B.  and  C, wherein  plaintiff  alleged  that,  after 
the  death  of  A.,  the  partnership  was  continued  by  B.  and  C,  as  surviving  part- 


640  ACCOUNTINGS. 


Action  for  an  Accounting. 


gards  executors  and  administrators  as  trustees — which,  indeed,  is 
now  their  character  at  law — and  will  accordingly  compel  them  to 
render  an  account  of  their  proceedings,  disclosing  the  assets  and 
the  manner  of  the  application  thereof,  and  will  require  the  due 
performance  of  their  duty.  Such  a  court  may  thus,  upon  a  bill 
filed  by  a  party  in  interest,  direct  a  general  accoimt  of  the  estate 
and  debts,  and  decree  payment  and  distribution  in  the  regular 
course  of  administration.  But  a  court  of  equity  will  not  take 
cognizance  of  an  action,  for  the  settlement  of  an  estate,  discon- 
nected with  the  enforcement  of  a  special  and  express  trust,  unless 
special  reasons  are  assigned,  and  facts  stated,  to  show  that  com- 
plete justice  cannot  be  done  in  the  surrogate's  court.' 


ners,  for  a  sliort  period,  when  B.  purcliased  the  interest  of  C,  with  partnership 
effects,  and  thereafter  continued  the  business  as  sole  surviving  partner  until  his 
death;  and  that  after  the  death  of  B.,  his  widow  and  administratrix,  the  defend- 
ant, carried  on  the  same  business  with  the  partnership  capital  and  effects,  and 
that  no  accounting  of  the  interests  of  A.  had  ever  been  rendered  to  the  plaint- 
iff, who  was  his  widow  and  administratrix;  that  the  other  defendants  were  the 
children  of  B.  and  made  defendants  on  the  ground  of  a  partial  distribution  of 
their  father's  estate  to  them;  and  that  some  of  the  real  estate  which  descended 
to  them,  as  heirs  of  their  father,  was  in  fact  purchased  with  the  funds  of  the 
partnership  aforesaid,  and  so  constituted  a  part  of  the  assets  thereof.  On  de- 
murrer to  the  complaint,  interposed  on  the  ground  that  the  facts  stated  in  the 
first  cause  of  action  did  not  constitute  a  cause  of  action  against  defendant,  and 
that  several  causes  of  action  had  been  improperly  united  in  the  complaint,  it 
was  held,  that  the  facts  stated  made  out  a  case  within  the  equitable  jurisdiction 
of  the  court. 

'  Chipman  v.  Montgomery,  63  N.  T.  331.  In  that  case,  the  will  of  C,  after 
certain  legacies,  gave  the  residue  of  his  estate  to  his  wife,  and  three  infant  chil- 
dren jointly;  in  case  of  the  death  of  the  wife  or  of  either  of  the  children  with- 
out issue,  the  property  to  vest  in  the  survivor  or  survivors;  in  case  of  death  of 
the  four  without  issue  from  the  children,  the  property  to  vest  in  testator's  chil- 
dren by  a  former  wife,  with  power  to  the  executors  to  lease  or  sell  during  the 
minority  of  the  children  when,  in  their  judgment,  beneficial  or  necessary  for 
the  support  of  the  children.  In  an  action  brought  by  the  contingent  remainder- 
men, among  other  things,  for  an  accounting  and  settlement  of  the  estate,  it  was 
held,  that  in  the  absence  of  averments  of  abuse  of  the  trust  powers,  or  of  waste 
or  improper  management,  or  that  the  fund  was  insecure,  or  that  the  beneficia- 
ries were  doing  or  threatening  anything  in  derogation  of  plaintiffs'  rights,  the 
action  could  not  be  maintained  for  such  purpose;  as  plaintiffs  did  not  occupy 
the  position  of  cestuie  que  trust,  but  could  only  take,  on  the  termination  of  the 
trust,  and  as  there  was  but  a  bare  possibility  that  they  would  ever  become  enti- 
tled to  a  share.  It  was  claimed  that,  so  far  as  it  related  to  the  disposition  of  the 
residue  of  the  personal  estate  under  the  will,  the  action  could  be  maintained, 
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The  surrogates'  courts  have  a  pojver  to  compel  an  accounting, 
which  is,  to  a  great  extent,  concurrent  with  that  of  courts  of 
equity,  and  is  less  formal  and  expensive ;  and  hence,  in  ordinary- 
cases  of  domestic  administration,  and  where  the  powers  of  the 
surrogate  are  adequate  to  the  settlement  of  the  estate,  a  court  of 
equity  may  well  decline  to  interfere.  But  there  are  many  cases 
in  which,  by  reason  of  the  necessity  of  comprehensive  relief  by 
injunction,  or  in  consequence  of  a  dissension  between  co-execu- 
tors,' or  because  questions  of  individual  right  ^  or  questions  which 
the  surrogate  is  not  authorized  to  determine,'  are  inseparably  con- 
nected with  and  involved  in  the  controversy,  or  because  the  estate 


as  plaintiffs  were  entitled  to  an  accounting.  Two  of  the  plaintiffs,  to  whom 
the  will  gave  legacies,  had  received  and  receipted  for  their  legacies,  in  whole 
Or  in  part.  It  was  held  that,  having  accepted  the  benefits  of  the  provision 
made  for  them,  they  could  not  he  heard  in  opposition  to  other  parts  of  the  in- 
strument, except  upon  proof  that  they  had  not  intelligently  elected  to  take 
under  the  will,  and  upon  a  return  of  all  they  had  received  (Id.).  As  to  two  of 
plaintiffs  who  were  infants,  it  was  held,  that  they  or  their  guardian,  ad  litem, 
were  incapable  of  election,  and  that  they  could  not  bring  an  action  dependent 
upon  an  election  between  two  conflicting  rights,  except  by  direction  of  the 
court;  and,  as  to  one  plaintiff  who  was  not  a  beneficiary  under  the  will,  that, 
as  she  had  brought  a  joint  action  with  the  others,  and  as  to  give  judgment  for 
her,  dismissing  the  complaint  as  to  the  others,  would  leave  the  action  de- 
fective for  want  of  parties,  the  complaint  was  properly  dismissed  as  to  all;  and 
finally  that  the  action  ought  not  to  be  sustained  as  one  for  an  accounting  as  to 
the  personalty,  the  surrogate's  court  having  full  power  and  jurisdiction,  and 
being  the  appropriate  tribunal  (Id.). 

■  See  "Wood  v.  Brown,  34  N.  Y.  347;  Smith  v.  Lawrence,  11  Paige,  306; 
Decker  v.  Miller,  3  Id.  149;  Wurts  v.  Jenkins,  11  Barb.  546.  And  see  arefe, 
p.  449. 

«  See  Day  v.  Stone,  15  Abb.  Pr.  N.  S.  137. 

*  Porman  v.  Lawrence,  6  Supm.  Ot.  (T.  &  C.)  640.  In  that  case,  plaintiff, 
who  held  a  judgment  against  a  deceased  person,  presented  the  same  to  the 
administrators  of  his  estate,  who  had  assets.  They  refused  to  pay,  claiming 
that  it  had  been  paid,  and  also  refused  to  refer  the  claim.  The  surrogate,  upon 
the  final  accoimting,  suspended  the  same,  to  enable  an  action  to  be  brought  in 
the  supreme  court  to  determine  the  validity  of  the  judgment.  An  action  was 
brought  for  that  purpose,  and  for  an  accounting;  the  judgment  declared  valid, 
an  accounting  had,  and  the  administrators  ordered  to  pay  the  assets  in  their 
hands  to  the  plaintiff.  The  payment  not  being  made,  plaintiff  petitioned  the 
surrogate  for  an  order  compelling  the  administrators  to  account  and  that  they 
pay  plaintiff 's  debt.  It  was  held  (1)  that  the  surrogate  had  not  the  power  to 
determine  whether  the  judgment  was  paid,  and  the  action  was  properly  brought 
by  plaintiff;  (3)  that  the  accounting  was  transferred  to  the  supreme  court;  (3) 
41 
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or  executor  is  foreign/  a  clear  case  of  necessity  for  the  interposi- 
tion of  a  court  of  equity  is  presented.  The  surrogate,  however,  so 
far  as  he  has  jurisdiction,  has  a  jurisdiction  concurrent  with  that 
of  a  court  of  equity ;  and  a  court  of  equity  will  not,  without  some 
special  ground,  interfere  to  supersede  the  exercise  of  the  surro- 
gate's powers.^  The  power  given  to  a  surrogate  to  compel  an 
accounting  by  an  executor  or  administrator,  is  not  exclusive,  but 
concurrent  with  that  of  the  supreme  court,  and  an  action  for  that 
purpose,  and  to  prevent  the  wasting  of  the  trust  estate  on  behalf 
of  those  interested  therein,  is  maintainable.' 

Jurisdiction  of  equity,  when  exclusive.] — If  resort  is  had  to  a 
suit  in  equity,  the  complainant  cannot  properly,  pending  that 
suit,  compel  an  accounting  as  to  the  same  matters  before  the  sur- 
rogate ;  for  defendant  cannot  be  required  to  account  before  two 
tribunals  at  the  same  time.^    But  this  objection  must  be  taken  by 


that  the  validity  of  the  original  judgment  was  established  by  the  second  judg- 
ment, but  the  first  judgment  remained  in  force  and  priority;  (4)  that  the  sur. 
rogate  could  not  compel  a  new  accounting;  (5)  but  that  he  had  power,  and  it 
was  his  duty,  to  direct  the  payment  to  the  plaintiff  of  the  assets,  if  ordered  to 
be  paid  by  the  supreme  court,  and  in  case  such  assets  had  been  distributed,  to 
direct  an  action  on  the  administrator's  bond  for  their  amount. 

'  See  McNamara  v.  Dwyer,  7  Paige,  239,  and  Lawrence  v.  Elmendorf,  5 
Barb.  73.  But  an  ordinary  action  at  law  cannot  be  maintained  in  this  State 
against  foreign  executors,  as  such,  since  the  office  of  executor  de  son  tort  was 
abolished  by  statute.  To  sustain  an  action  against  a  foreign  executor,  there 
must  be  an  allegation  of  such  facts  and  circumstances  as  constitute  the  action  one 
in  equity,  as  distinguished  from  an  action  at  law  simply  for  the  recovery  of 
money  (Metcalf  v.  Clark,  41  Barb.  45,  and  cases  cited).     See  ante,  p.  438. 

^  Seymour  v.  Seymour,  4  Johns.  Ch.  409. 

"  Haddow  v.  Lundy,  59  N.  Y.  320. 

"  Christy  v.  Libby,  5  Abb.  Pr.  N.  S.  193;  s.  c.  3  Daly,  418;  Lewis  v.  Malo- 
ney,  13  Hun,  207.  In  the  last  named  case,  an  action  was  commenced  in  the 
supreme  court  against  executors,  to  recover  a  legacy  alleged  to  have  been  left 
to  plaintiff  by  the  will  of  the  testator.  Subsequently,  and  while  such  action  was 
pending,  he  instituted  proceedings  before  the  surrogate,  requiring  the  executors 
to  appear  and  render  their  account  and  pay  over  to  him  the  said  legacy.  But  it 
was  held  that  the  action  commenced  in  the  supreme  court  was  a  bar  to  the  sub- 
sequent proceedings  instituted  before  the  surrogate.  In  general,  an  executor 
cannot  be  sued  at  law  for  the  recovery  of  a  legacy,  unless  he  has  admitted  the 
receipt  of  it,  and  that  he  retains  it  to  the  use  of  the  legatee,  in  which  case  he  is 
personally  liable  for  money  had  and  received  to  the  legatee's  use,  or  upon  an 
account  stated  (Chitty  on  Pleading,  16th  Am.  ed.,  notes  by  J.  C.  Perkins,  p. 
134,  notep). 
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answer,  if  at  all.'  Where  executors,  who  are  also  testamentary 
trustees,  pending  their  accounting  as  executors  in  the  surrogate's 
court,  have  begun  an  action  in  the  supreme  court  for  an  account- 
ing as  trustees,  they  will  not  be  compelled  to  include,  in  their 
accounting  in  the  surrogate's  court,  their  proceedings  as  such 
trustees.'  The  pendency  of  an  equitable  suit,  by  a  claimant,  for 
his  own  benefit,  and  not  for  the  general  benefit  of  all  entitled  to 
share  in  the  distribution,  is  not  a  reason  for  suspending  the  pro- 
ceedings for  an  accounting  before  the  surrogate.  But  the  execu- 
tor or  administrator  should  not  be  unnecessarily  put  to  the  expense 
and  trouble  of  a  double  accounting.  In  such  a  case,  it  is  proper 
for  him  to  apply  in  the  equitable  suit  for  a  full  and  final  account- 
ing of  his  administration.  If  he  fails  to  do  so  within  a  reasonable 
time,  the  surrogate  may  properly  require  him  to  proceed,  notwith- 
standing the  pendency  of  the  suit  in  equity.*  Where,  however,  a 
creditor  has  obtained  a  decree  for  an  accounting,  in  the  usual  form, 
in  behalf  of  himself  and  all  others  who  may  come  in,  the  surro- 
gate should  not  proceed,  at  the  instance  of  other  creditors,  if  the 
fact  of  the  pendency  of  the  suit  is  interposed  in  abatement.  In 
such  a  case,  the  court  of  equity  might  enjoin  such  other  creditors 
from  proceeding  before  the  surrogate,  and  compel  them  to  come 
in  under  the  decree  or  be  barred.^ 


'  Christy  v.  Libby,  supra. 

''  Whitney  v.  Phoenix,  4  Redf .  180.  But  it  seems  that  it  is  improper  for  tes- 
tamentary trustees  to  begin  an  action  in  the  supreme  court  for  an  accounting, 
pending  their  accounting  as  executors  In  the  surrogate's  court;  and  that  execu- 
tors who  are  charged  with  trust  duties  should,  when  finally  accounting  as  execu- 
tors, include  all  their  proceedings  in  the  administration  of  the  estate,  in  what- 
ever capacity  they  have  assumed  to  act  (Id.). 

"  Bloodgood  V.  Bruen,  3  Bradf.  8. 

■•Rogers  v.  King,  8  Paige,  210;  Bloodgood  v.  Bruen,  2  Bradf.  8;  compare 
Brower  v.  Bowers,  1  Abb.  Ct.  App.  Dec.  214.  Where  executors  brought  an 
action  against  surviving  partners  of  the  testator  to  close  up  the  estate,  and  it 
was  alleged  that  moneys  were  withdrawn  from  the  firm  by  the  testator  during 
his  lifetime,  and  defendants  interposed  a  counterclaim  for  the  moneys  thus 
withdrawn  without  their  consent,  it  was  held  that  the  defendants,  upon  its 
appearing  that  the  executors  would  probably  make  a  distribution  of  the  assets 
in  their  hands  before  the  determination  of  the  suit,  might  have  an  injunction 
to  restrain  them  from  so  doing  (Mitchell  v.  Stewart,  3  Abb.  Pr.  N.  S.  350). 
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ARTICLE   SECOND. 


Sec.  1. — Introductory. 

3. — The  different  kinds  of  accounting. 

3. — Intermediate  accountings. 

4. — Judicial  settlement  of  account. 

SECTION    FIRST. 

INTEODUCTOEY. 

One  of  the  most  important  powers  confided  by  the  statutes  of 
this  State,  to  the  surrogates  of  the  respective  counties,  and  one  of 
those  which  they  are  most  frequently  called  upon  to  exercise,  is 
the  power  to  call  upon  executors,  administrators,  and  testamentary 
trustees,  to  render  an  account  of  their  proceedings  as  such,  and, 
upon  such  account  being  rendered,  to  settle  and  adjust  it.  Al- 
though surrogates  have  not  the  power  of  a  court  of  law  or  equity 
to  investigate  the  merits  of  a  disputed  claim  against  the  estate, 
when  drawn  in  question  on  an  accounting  of  an  executor  or  ad- 
ministrator, they  have  more  summary  and  convenient  power  of  ex- 
amining and  passing  on  the  accounts  in  respect  of  undisputed  claims, 
and  of  marshalling  the  assets,  and  directing  the  manner  of  their 
application,  and  the  order  of  preference  among  undisputed  claims. 
And  if  any  claims  are  disputed,  they  have  the  power  to  reserve 
the  application  of  assets,  so  far  as  necessary,  pending  any  litiga- 
tion of  such  claims.  It  is  upon  the  settlement  of  such  account 
that  the  questions  of  the  amounts  that  the  executors,  administrators 
or  trustees  are  chargeable  with,  and  the  amounts  which  ought  to 
be  credited  to  and  allowed  them,  are  determined  ;  and  the  decision 
of  these  questions  involves  the  determination  of  what  are  assets  in 
their  hands ;  whether  they  have  been  guilty  of  any  negligence  in 
getting  in  the  estate ;  whether  they  have  retained,  as  part  of  the  es- 
tate, property  which  they  should  have  sold  and  turned  into  cash ; 
whether  the  cash  they  have  received  has  been  invested  upon 
proper  securities  ;  whether  their  sales  of  property  have  been  made 
in  good  faith  toward  the  estate  and  in  due  form  ;  whether  they 
shall  be  chargeable  with  any,  and,  if  so,  how  much,  interest  on 
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the  moneys  they  have  received ;  whether  they  have  failed  to  col- 
lect debts  which  they  ought  to  have  collected  or  have  improperly 
compromised  any ;  whether  they  have  been  guilty  of  any  fraud 
or  bad  faith  in  dealing  with  the  estate,  as  by  using  the  property 
or  moneys  of  it  for  their  own  advantage,  or  by  buying  it  in  for 
their  own  advantage  at  sales  made  by  them  ;  whether  the  amounts 
paid  by  them,  on  account  of  alleged  debts  or  liabilities  of  the  de- 
cedent, were  proper  charges  upon  his  estate  ;  whether  the  amount 
paid  by  them,  in  the  administration  of  the  estate,  for  funeral  ex- 
penses, head-stones,  and  costs  and  counsel  fees  in  suits  brought  by 
and  against  them,  are  proper  in  themselves  and  reasonable  in 
amount ;  and  what  sums  they  are  entitled  to  as  commissions.  In 
short,  all  the  questions  treated  of  in  the  seventeenth  chapter,  as  to 
the  rights  and  liabihties  of  executors  and  administrators,  and  the 
payment  of  funeral  expenses  and  debts,  are  usually  raised  and  de- 
termined on  such  accounting ;  as  well  as  the  questions,  who  are 
entitled  to  the  residue  as  legatees  or  distributees  and  the  amounts 
of  their  respective  shares ;  and  in  case  a  debt  of  the  estate,  repre- 
sented by  an  executor  or  administrator,  has  not  been  paid,  and  is 
not  disputed,  or  has  been  established,  the  surrogate  in  making  a 
decree  of  distribution  may  also  provide  for  its  payment. 

Locality  of  the  jxirisciiction,.\ — The  surrogate's  court,  to  which 
application  should  be  made  for  an  accounting  on  the  part  of  an 
executor  or  administrator,  is  the  one  from  which  the  letters  of  the 
representative  issued.'  And  the  same  rule,  doubtless,  prevails 
with  respect  to  a  testamentary  trustee  acting  under  letters  issuing 
from  such  a  court.  The  surrogate  who  appointed  a  deceased 
executor  has  jurisdiction  over  the  latter's  executrix,  although  ap- 
pointed by  the  surrogate  of  another  county,  but  so  far  only  as  the 
estate  of  the  testator  of  such  deceased  executor  is  concerned.' 


'  See  Foster  v.  Wilber,  1  Paige,  537;  Dakiu  v.  Hudson,  6  Cow.  221.  Not- 
withstanding an  executor  has  removed  from  the  State,  and  refuses  to  give  bail, 
after  being  required  by  the  surrogate  to  do  so,  he  may  settle  his  accounts  be- 
fore the  surrogate ;  and  if  all  parties  entitled  to  notice  voluntarily  appear,  the 
surrogate  has  jurisdiction;  and  his  decree  for  a  final  settlement  thus  made  is 
final,  unless  appealed  from  (Everts  v.  Everts,  62  Barb.  577). 

^  Popham  V.  Spencer,  4  Redf.  399. 
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SECTION    SECOND. 
THE   DIFFERENT   KINDS   OF   ACCOUNTING. 

There  are  several  modes  in  which  an  accounting,  on  the  part 
of  an  executor,  administrator,  or  testamentary  trustee,  may  be 
brought  about,  and  the  effect  of  an  accounting  differs  according 
to  the  mode  or  nature  of  the  proceeding.  If  the  officer,  of  his 
own  motion,  merely  files  an  account  of  his  proceedings,  this  is 
a  distinct  admission  by  him  of  the  matters  therein  stated,  and 
may  serve  to  inform  those  interested  of  what  he  has  done.  If 
he  fails  to  disclose  his  proceedings,  the  statute,  which  we  shall 
presently  explain  in  detail,  provides  means  by  which  he  may  be 
so  compelled.  But  the  mere  rendering  of  an  account,  whether 
voluntarily  or  upon  compulsory  process,  is  not  in  itself  a  settle- 
ment of  the  matters  contained  therein.  The  account  rendered 
and  filed  may  inform  those  interested,  but  it  does  not  bind  them, 
and  is  not  necessarily  conclusive,  even  upon  the  representative 
who  renders  it.  To  make  it  final  and  conclusive  there  must  be  an 
adjudication  upon  it ;  and  to  secure  this,  the  parties  must  either 
appear  and  be  heard,  or  there  must  be  due  notice  to  them  that  an 
adjudication  and  settlement  of  the  account  will  be  had.  An  ac- 
count which,  upon  appearance  or  due  notice,  is  thus  examined  and 
settled  by  an  adjudication  of  the  surrogate,  concludes  the  parties 
in  interest  to  a  certain  extent,  as  a  judgment  of  a  court  of  record 
would,  as  hereafter  explained ;  and  such  a  proceeding  is  termed, 
in  the  code,  the  judicial  settlement  of  an  account.  In  the  former 
statutes,  it  was  called  a  "  final  accounting,"  but  the  words  "  final 
accounting,"  as  thus  used,  did  not  imply  the  rendering  of  the  last 
account,  which  finally  settled  the  estate  and  discharged  the  repre- 
sentative. That  might  in  a  proper  sense  be  called  the  final  ac- 
count, but  a  "  final  accounting,"  as  those  words  were  used  in  re- 
spect to  the  administration  of  estates,  meant  an  account, — first,  in- 
termediate, or  last, — which  had  been  made  conclusive,  and  in  that 
sense  "  final,"  by  an  adjudication  or  decree  of  the  surrogate,  on 
notice  to  or  hearing  of  the  parties.  Hence  there  might  be  sev- 
eral successive  "final  accountings"  on  the  same  estate.*     The 


'  Glover  v.  HoUey,  3  Bradf.  291.     Under  the  provisions   of  the   Eevieed 
Statutes,  there  were  two  modes  in  which  the  account  of  the  executor  or  admin- 
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phrase  was  not,  indeed,  nnif  ormly  used  in  this  sense ;  but  was  to 
be  80  understood  wherever  it  occurred  in  the  statute,  unless  the 
context  indicated  a  different  intent.  All  ambiguity,  in  this  par- 
ticular, is  removed  by  the  present  code,  which  uniformly  terms  an 
account,  other  than  an  adjudicated  one,  an  intermediate  account, 
the  filing  of  which  may  be  voluntary  or  compelled,  and  desig- 
nates the  surrogate's  adjudication  upon  an  account  the  judicial 
settlement  thereof,  which  may  be  had  at  the  instance  of  the  ac- 
counting party ;  or  of  a  creditor,  or  person  interested  in  the  estate 
or  fund,  etc.^  In  any  case,  however,  it  should  be  observed  that  the 
object  of  the  statutes  relative  to  accounting,  is  to  insure  the  speedy 
administration  of  estates,  to  give  an  adequate  remedy  to  those 
who  desire  an  exhibition  of  the  condition  of  the  estate,  and  adequate 
protection  to  the  representative ;  and  that  it  is  no  part  of  its  pur- 
pose, to  determine  the  rights  of  different  claimants  as  between 
themselves,  or  create  a  new  bar  to  debts."  "With  these  general 
explanations,  we  will  pass  to  the  consideration  of  the  provisions 


istrator  might  be  settled;  one  on  the  motion  of  an  adverse  party,  applying  for 
the  payment  of  his  claim,  or  for  leave  to  issue  execution;  the  other  on  the  ap- 
plication of  the  representative  himself,  on  notice  to  all  parties.  The  first  settle- 
ment was  conclusive  on  the  parties  only,  and  the  second  was  conclusive  on  all 
the  parties  interested,  and  therefore  final  (Campbell  v.  Bruen,  1  Bradf.  334. 
See,  also.  Guild  v.  Peck,  11  Paige,  475;  Westervelt  v.  Gregg,  1  Barb.  Ch.  469 1, 
A  final  accounting  was  a  voluntary  proceeding— a  submission  on  the  part  of  the 
executor  or  administrator  of  all  questions  connected  with  the  distribution  of  the 
estate  (Marre  v.  Ginochio,  3  Bradf.  165).  If  the  executor  or  administrator  neg- 
lected to  cite  the  parties  in  interest  to  attend  the  settlement  of  his  account,  and 
•they  did  not  voluntarily  appear,  the  accounting  would  not  be  final  (Stone  v. 
Morgan,  10  Paige,  615;  Bronson  v.  Ward,  3  Id.  189;  Hallettv.  Hare,  5  Id.  315). 
The  final  accounting  might  be  had,  although  the  time  had  not  arrived  when,  by 
the  provisions  of  the  will,  a  final  adjudication  as  to  the  rights  of  all  the  benefi- 
ciaries could  be  had  (Bogart  v.  Van  Velsor,  4  Edw.  717).  In  an  accounting,  not 
final,  on  the  petition  of  a  creditor  or  legatee,  the  decree  will  be  entered,  finding 
the  state  of  the  account  to  the  time  when  it  was  rendered  (Tucker  v.  McDer- 
mott,  3  Redf .  317).  And,  it  seems,  such  an  account  is  as  conclusive  on  all  par- 
ties, represented  on  the  proceeding,  as  though  it  were  final  (Id.). 

'  "  The  expression,  judicial  settlement,  where  it  is  applied  to  an  account,  sig- 
nifies a  decree  of  a  surrogate's  court,  whereby  the  account  is  made  conclusive 
upon  the  parties  to  the  special  proceeding,  either  for  all  purposes,  or  for  certain 
purposes  specified  in  the  statute;  and  an  account  thus  made  conclusive  is  said 
to  be  judicially  settled  "  (Co.  Civ.  Proc.  §  3514,  subd.  8). 

^  See  Bank  of  Poughkeepsie  v.  Hasbrouck,  6  N.  T.  333. 
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of  the  statute  regulating  the  right  and  mode  of  procedure  in  each 
kind  of  accounting  by  an  executor,  administrator,  or  testamentary 
trustee,  the  accounting  of  guardians  being  treated  in  a  separate 
chapter  concerning  those  officers. 


SECTION  THIRD 
rNTEEMEDIATE   ACCOUNTINGS. 

The  expression,  intermediate  account,  as  used  in  the  code, 
"  denotes  an  account  filed  in  the  surrogate's  office,  for  the  puispose 
of  disclosing  the  acts  of  the  person  accounting,  and  the  condition 
of  the  estate  or  fund  in  his  hands,  and  not  made  the  subject  of  a 
judicial  settlement."  ^ 

Voluntmy  filing  of  intermediate  account.'\ — "An  executor  or 
administrator  may,  at  any  time,  voluntarily  file  in  the  surrogate's 
office  an  intermediate  account,  and  the  vouchers  in  support  of  the 
same."  ^  So  "  a  testamentary  trustee  may,  at  any  time,  file  an  in- 
termediate account,  and  the  vouchers  in  support  of  it,  with  the 
surrogate  having  jurisdiction  of  the  estate. "  ^ 

Com/pulsory  fiUng  of  intermediate  acco^lmt.~\ — The  code  pro- 
vides *  that  "  in  either  of  the  following  cases,  the  surrogate  may, 
in  his  discretion,  make  an  order,  requiring  an  executor  or  admin- 
istrator to  render  an  intermediate  account : 

"  1.  Where  an  application  for  an  order,  permitting  an  execu- 
tion to  issue  upon  a  judgment  against  the  executor  or  administra- 
tor, has  been  made  by  the  judgment  creditor.^ 

"  2.  Upon  the  return  of  a  citation,  issued  upon  the  petition  of  a 
judgment  creditor,  praying  for  a  decree,  granting  leave  to  issue 
an  execution  upon  a  judgment  rendered  against  the  decedent  in 
his  lifetime.^ 


'  Co.  Civ.  Proc.  §  3514,  sutd.  9.  '  Co.  Civ.  Proc.  §  3732. 

5  Co.  Civ.  Proc.  §  2803.  "  Sec.  3733. 

'  "  As  prescril)ed  in  §  1836; "  see  p.  547,  ante. 
'  "  As  prescribed  in  §  1381;"  see  p.  549,  ante. 
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"  3.  Upon  the  return  of  a  citation,  issued  upon  the  petition  of  a 
creditor,  or  person  entitled  to  a  legacy,  or  other  pecuniary  pro- 
vision, or  a  distributive  share,  praying  for  a  decree  directing  pay- 
ment thereof.'' 

"  4.  Where  eighteen  months  have  elapsed  since  letters  were 
issued,  and  no  special  proceeding,  upon  a  petition  for  a  judicial 
settlement  of  the  executor's  or  administrator's  account,  is  pend- 
ing." « 

"  Upon  the  petition  of  a  person  interested,  absolutely  or  con- 
tingently, in  the  estate  or  fund  in  the  hands  of  a  testamentary 
trustee,  or  in  the  application  thereof,  or  of  the  income  or  other 
proceeds  thereof,  the  surrogate  may,  in  his  discretion,  make,  at 
any  time,  an  order  requiring  a  testamentary  trustee  to  render  an 
intermediate  account." ' 


'  "  As  prescribed  in  §  2717;"  see  p.  580,  ante. 

■  In  Matter  of  Scofield,  3  Law  Bull.  37,  the  question  was  raised,  whether  any 
contest  of  a  compulsory  intermediate  account  filed  under  this  section  (3728) 
could  be  had,  or  whether,  in  case  the  account  should  not  prove  satisfactory  to 
the  petitioner,  he  must  abide  the  result,  or  apply  for  a  judicial  settlement  under 
section  2724;  and  it  was  held  that  the  surrogate,  wherever  authority  is  given 
him  to  require  an  accoiint,  may  test  the  accuracy  of  the  account  rendered,  and 
refer  it  under  §  2546,  and  that  it  is  his  duty  to  permit  any  person  interested 
therein  to  call  his  attention  to  any  inaccuracies,  and  that  the  filing  of  objections 
is  the  best  method  of  doing  so.  Where  a  legatee  presented  to  the  surrogate  a 
petition  praying  that  the  executor  be  ordered  to  appear  and  render  an  account, 
and  that  such  further  or  other  proceedings  be  had  as  might  be  necessary  to  en- 
force the  payment  of  her  claim,  and  thereupon  an  order  was  granted  that  the 
executor  "render  a  settlement,"  and  a  citation  was  issued  thereon,  requiring 
him  to  appear  and  "  render  an  account,"  it  was  held  that  the  petition  was  suffi- 
cient under  the  statute  (2  R.  S.  116,  §  18,  revised  in  Co.  Civ.  Proo.  §§  2717, 
2723;)  to  give  the  surrogate  jurisdiction  over  the  subject-matter;  and,  having 
obtained  jurisdiction  of  the  person  of  the  executor  by  the  order  and  citation,  he 
had  power  to  proceed  and  examine  into  the  account,  and  to  settle  and  adjust 
the  same,  so  far  as  to  determine  how  much  should  be  paid  to  the  petitioning 
legatee  (Peck  v.  Sherwood,  56  N.  Y.  615). 

»  Co.  Civ.  Proc.  S  2808. 
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SECTION   FOURTH. 

JUDICIAL    SETTLEMENT   OF,  ACCOUNT. 

Sdbd.  1. — Whose  accounts  subject  to  judicial  settlement. 
3. — In  what  cases  settlement  may  be  had. 
3. — At  whose  instance  settlement  may  be  had. 
4. — Proceedings  before  tlie  hearing. 
5. — The  hearing,  including  contest  of  the  account. 
6. — The  decree  and  its  effect. 

Sued.  1. — Whose  accoukts  subject  to  judicial  settlement. 
This  chapter  is  confined  to  a  consideration  of  the  accounting 
of  executors,  administrators  and  testamentary  trustees,  that  of 
guardians  being  treated  in  a  subsequent  part  of  this  work,*  and 
that  of  freeholders  who  sell  lands,  etc.,  of  a  decedent,  being  sufii- 
ciently  referred  to  in  a  previous  chapter.^ 

Executors  and  administrators.] — The  power  of  the  surrogate 
to  call  an  executor  or  administrator  to  account  does  not  extend  to 
eyery  person  who  assumes  to  act  as  an  executor  or  administrator. 
A  court  of  equity  will  sometimes  call  to  account  one  who  haSj 
without  authority,  assumed  to  act  in  such  a  capacity,  on  the 
ground  that  the  party  in  interest  is  entitled  to  treat  him  as  a 
trustee.'  But  the  jurisdiction  of  the  surrogate,  which  depends 
upon  the  statute,  is  limited  to  those  who  are  or  have  been  author- 
ized to  act  as  executors  or  administrators.  And  the  remedy 
against  one  named  in  the  will  as  executor,  but  not  named  in  the 
letters  testamentary,  is  not  by  a  citation  to  account,  but  by  an 
action  brought  by  the  duly  authorized  executor  or  administrator.* 
But  if  one  who  has  thus  tortiously  interfered  with  the  estate,  sub- 
sequently takes  out  letters  and  qualifies,  he  becomes  liable  to  ac- 
count before  the  surrogate,  and  in  such  case  the  letters  relate 
back ;  and  it  was  held  that  the  eighteen  months  limited  by  the 
former  statute  ^  might  be  computed  from  the  first  act  of  his  un- 
authorized interference  with  the  estate.^ 


'  See  Ch.  XX,  post. 

'  See  Ch.  XXVIII,  p.  635,  ante.  =  Le  Fort  v.  Delafield,  3  Edw.  33. 

*  Wever  v.  Martin,  14  Barb.  376.  '  Now  changed  to  one  year. 

«  Farrell's  Estate,  1  Tuck.  110.  And  where  executors  improperly  interfere 
with  and  receive  the  rents  of  an  estate,  they  may  be  compelled  to  account,  as  in 
other  cases,  and  be  allowed  for  repairs  and  care  of  such  real  estate  (Estate  of 
Wilson,  1  Law  Bull.  34). 
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Executor,  etc.,  of  deceased  representative  or  trustee.] — The 
code  contains  a  new  provision,  to  the  effect  that  where  an  execu- 
tor, administrator,  or  testamentary  trustee  dies,  the  surrogate's 
court  has  the  same  jurisdiction,  upon  the  petition  of  his  successor, 
or  of  a  surviving  executor  or  administrator,  or  of  a  creditor,  or  a 
person  interested  in  the  estate,  to  compel  the  executor  or  adminis- 
trator of  the  decedent  to  account  for  and  deliver  over  any  of  the 
trust  property  which  has  come  to  his  possession,  or  is  under  his 
control,  which  it  would  have  as  against  the  decedent,  if  his  letters 
had  been  revoked.'  Where  several  estates  are  involved  by  the 
decease  of  an  executor  or  administrator,  and  the  appointment  of 
an  executor  or  administrator  of  his  estate,  the  surrogate  has  a 
right,  on  the  application  of  a  legatee  of  the  first  estate,  to  cite  the 
personal  representatives  of  the  executor  or  administrator  of  that 
estate  to  account  for  their  administration.  And  upon  the  final 
settlement  of  such  accounts,  the  surrogate  may  determine  and 
liquidate  the  amount  of  the  claim  of  the  legatee  against  the  sec- 
ond estate,  whether  such  claim  was  against  the  decedent  in  his 
character  of  executor,  or  merely  as  a  trustee  under  the  will  of  the  first 
testator.  But  he  has  not  power  to  compel  the  executors  or  admin- 
istrators of  the  second  estate  to  render  an  account  of  the  adminis- 
tration of  the  first  estate.  It  is  only  because  the  legatee  of  the 
first  estate,  in  such  case,  has  become  a  creditor  of  the  second  es- 
tate, by  reason  of  his  unpaid  legacy,  that  he  is  entitlec^  to  an 
account  from  the  representatives  of  the  second  estate.' 

Superseded  executor,  administrator,  etc.] — The  decree  of  a 
surrogate's  court,  revoking  letters  issued  to  an  executor  or  admin- 
istrator, "  may,  in  the  discretion  of  the  surrogate,  require  him  to 
account  for  all  money  and  other  property  received  by  him ;  and 
to  pay  and  deliver  over  aU  money  and  other  property  in  his  hands 
into  the  surrogate's  court,  or  to  his  successor  in  oQice,  or  to  such 
other  person  as  is  authorized  by  law  to  receive  the  same ;  or  it 
may  be  made  without  prejudice  to  an  action  or  special  proceeding 
for  that  purpose,  then  pending,  or  thereafter  to  be  brought."  * 

'  Co.  Civ.  Proc.  §  2606;  which  extends,  also,  to  guardians  dying.  See  Chap- 
ter XX. 

'  Dakin  v.  Demming,  6  Paige,  95;  followed  in  Estate  of  Soloman,  1  Law 
Bull.  55.  See  Montross  v.  Wheeler,  4  Lans.  99;  Walton  v.  Walton,  4  Abb.  Ct. 
App.  Dec.  513. 

'  Co.  Civ.  Proc.  §  2603;  which  extends,  also,  to  guardians. 
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It  is  further  provided,  that  where  letters  have  been  revoked  hj 
a  decree  of  the  surrogate's  court,  that  court  has  the  same  jurisdic- 
tion, upon  the  petition  of  the  successor,  or  of  a  remaining  exec^ 
ntor,  administrator  or  trustee,  "  to  compel  the  person  whose  letters 
have  been  revoked,  to  account  for,  or  deliver  over  money  or  other 
property,  and  to  settle  his  account,  which  it  would  have  upon  the 
j)etition  of  a  creditor  or  person  interested  in  the  estate,  if  the 
term  of  office,  conferred  by  the  letters,  had  expired  by  its  own 
limitation."  ^  After  proceedings  had  been  instituted  by  an  admin- 
istrator, for  a  final  accounting,  and  the  surrogate  had  acquired 
jurisdiction  thereof,  it  was  held  that  the  revocation  of  the  letters 
of  administration  did  not  oust  the  surrogate  of  jurisdiction,  or 
prevent  him  from  proceeding  to  a  final  decree.^ 

Testamentary  trustees.] — The  distinction  between  executors, 
on  the  one  hand,  whose  duties  are  to  collect  in  the  property,  to  pay 
the  debts  and  general  legacies,  and  ascertain  the  residuum  either 
for  distribution  or  for  the  constitution  of  a  trust  fund ;  and,  on 
the  other  hand,  testamentary  trustees,  who  are  to  deal  with  real 
property  in  trust  or  administer  a  trust  fund,  has  already  been  dis- 
cussed. The  rules  applicable  to  the  control  of  these  two  classes  of 
functionaries,  to  their  accountings,  and  their  removal  and  dis- 
charge, are  somewhat  different;  and  the  difference  may  exist, 
although  they  are  the  same  persons,  vested,  it  may  be,  with 
both  functions  in  regard  to  the  same  estate,  and  even  at  the  same 
time.^ 

Formerly,  although  the  surrogate  might  compel  the  account- 
ing as  to  the  proceeds  of  real  property  sold  under  his  order  for 


'  Co.  Civ.  Proc.  §  2605;  which  extends  also  to  guardians. 

^  Casoni  v.  Jerome,  58  N.  Y.  315.  It  seems  that,  in  such  case,  it  is  proper, 
and  may  be  necessary,  that  a  new  administrator  should  be  appointed  to  repre- 
sent the  estate,  before  continuing  the  proceedings  (Id.).  Before  the  recent 
amendments,  the  proceeding  given  in  the  case  of  a  superseded  executor  or  ad- 
ministrator was  construed  rather  strictly,  as  a  mere  discovery,  and  as  not 
enabling  the  surrogate  to  compel  the  predecessor  to  deliver  and  pay  the  assets 
to  the  successor  (Annett  v.  Kerr,  2  Robt.  556  ;  s.  c.  28  How.  Pr.  334). 

'  See  Wood  v.  Brown,  34  N.  Y.  337,  and  cases  cited ;  Burt  v.  Burt,  41  Id.  46; 
Quackenboss  v.  Southwick,  41  Id.  117;  Matter  of  Anderson,  5  N.  Y.  Leg.  Ohs. 
302 ;  Matter  of  Grossman,  20  How.  Pr.  850;  Matter  of  Bull,  31  Id.  78;  s  c.  45 
Barb.  337. 
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payment  of  debts,^  he  liad  no  jurisdiction  to  compel  testamentary- 
trustees,  as  distinguislied  from  executors,  to  account ;  and  tlie  rule 
was  the  same  whether  they  held  as  trustees  of  a  power,  or  held  the 
title  in  trust.^   The  first  statute  of  this  State  which  conferred  upon 
these  courts  jurisdiction  over  testamentary  trustees,  was  the  act  of 
1850,'  which  allowed  such  trustees  to  account  before  the  surro- 
gates.    In  1866,  this  act  was  amended  so  as  to  provide  that  any 
trustee  created  by  a  will,*  or  appointed  by  any  competent  author- 
ity to  execute  any  trust  created  by  a  will,  and  any  executor  or  ad- 
ministrator with  the  will  annexed,  authorized  to  execute  such  a 
trust,  might,  from  time  to  time,  render  and  finally  settle  their  ac- 
counts before  the  surrogate  of  the  county  in  which  the  will  was 
proved,  in  the  manner  and  by  the  same  procedure  ais  provided  for 
executors  and  administrators  on  a  final  settlement  of  their  ac- 
counts.^   In  the  next  year,  a  statute  was  adopted  giving  surrogates 
"  powfcr  and  jurisdiction  to  compel  testamentary  trustees  and  guard- 
ians to  render  accounts  of  their  proceedings  in  the  same  manner 
as  executors,  administrators  and  guardians  appointed  by  such  sur- 
rogate are  now  required  to  account.^    And,  in  18Y1,  was  added 
power  to  require  security  from  them,  or  to  remove  such  testamen- 
tary trustees  or  guardians,  in  the  same  manner  as  provided  for  the 
giving  of  security  by,  or  the  removal  of,  executors,  administrators, 
or  guardians." '    These  statutes  have  been  revised  and  subjected 
to  various  amendments  in  the  present  code,  as  will  be  hereafter 
noted. 

The  expression,  testamentary  trustee,  as  used  in  the  code,  "  in- 
cludes every  person,  except  an  executor,  an  administrator  with  the 
wiU  annexed,  or  a  guardian,  who  is  designated  by  a  wiU,  or  by  any 
competent  authority,  to  execute  a  trust  created  by  a  wiU ;  and  it 
includes  such  an  executor  or  administrator,  where  he  is  acting  in 
the  execution  of  a  trust  created  by  the  will,  which  is  separable 
from  his  functions  as  executor  or  administrator." '    The  surrogate. 


'  2  R.  S.  106,  §  34.  2  McSorley  v.  Leary,  4  Sandf .  Ch.  414. 

'  L.  1850,  c.  273.  ■•  2  E.  S.  94,  §  66. 

»  L.  1866,  c.  115,  §  1;  am'd'g  L.  1850,  c.  273,  §  1.     See  Glover  v.  Holley,  2 
Bradf.  291. 

«  L.  1867,  c.  783,  §  1.  '  L.  1871,  c.  483,  §  1. 

»  Co.  Civ.  Proc.  §  3514,  subd.  6. 
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however,  has  not  the  power  to  settle  the  accounts  of  a  trustee  act- 
ing under  a  deed  of  trust.* 

SUBD.    2. — Is  WHAT  CASES  SETTLEMENT  MAT  BE   COMPELLED. 

Accov/nts  of  executors  cmd  administrators.'] — "In  either  of 
the  following  cases,  the  surrogate's  court  may,  from  ti"me  to  time, 
compel  a  judicial  settlement  of  the  account  of  an  executor  or  ad- 
ministrator : 

"  1.  Where  one  year  has  expired  since  letters  were  issued  to 
him. 

"  2.  Where  letters  issued  to  him  have  been  revoked,  or,  for  any 
other  reason,  his  powers  have  ceased." 

3.  Where  a  decree  for  the  disposition  of  real  property,  or  of  an 
interest  in  real  property,  for  the  payment  of  debts  or  funeral  ex- 
penses, has  been  made,  as  prescribed  in  the  code,  and  the  property, 
or  a  part  thereof,  has  been  disposed  of  by  him,  pursuant  to  the 
decree. 

"  4.  Where  he  has  sold,  or  otherwise  disposed  of,  any  of  the 
decedent's  real  property,  or  devisable  interest  in  real  property,  or 
the  rents,  profits,  or  proceeds  thereof,  pursuant  to  a  power  con- 
tained in  the  decedent's  will."  ^ 

This  statute  confirms  the  ruling  that  where  real  property  has 
been  disposed  of  under  a  power,  the  surrogate  has^  authority  to 
compel  an  accounting  as  to  the  rents  and  profits.'  For  this  pur- 
pose, an  express  order  to  sell  is  not  essential.  Where  the  intention 
to  charge  the  debts  on  the  real  property  can  be  gathered  from  the 
wiU,  and  the  executors  have  been  clothed  with  a  power  of  sale, 


'  Vulte  V.  Martin,  44  How.  Pr.  18.  And  see  Brown's  Accounting,  16  Abb. 
Pr.  N.  S.  457,  where  it  was  held  that  under  1  R.  S.  V30,  §  68— by  which  a  trust 
of  real  property,  on  the  death  of  the  sole  trustee,  vests  in  the  supreme  court — 
the  surrogate's  court  would  not  take  cognizance  of  the  accounting  of  a  trustee, 
under  a  deed  of  trust,  who  was  appointed  by  the  supreme  court;  but  that  the 
latter  court  had  exclusive  jurisdiction;  and  that  it  made  no  difference  that  the 
trust  fund  had  become  mingled  with  funds  for  which  he  was  accounting,  in  the 
surrogate's  court,  as  executor. 

■^  Co.  Civ.  Proc.  § 3724.  "The  surrogate's  court  may  compel  a  judicial  settle- 
ment of  the  account  of  a  temporary  administrator,  at  any  time  "  (Co.  Civ.  Proc. 
g  2735.     See  Chap.  XIII,  ante). 

''  Stagg  V.  Jackson,  1  N.  T.  306;  affl'g  3  Barb.  Ch.  86;  Bloodgood  v.  Bruen, 
2  Bradf.  8. 


ACCOUNTINGS.  655 


Testamentary  Trustees. — Compulsory  Settlement  of  Account  of  Executor,  &c. 

under  which  they  have  acted,  such  -intentioii  makes  the  power  an 
imperative  power  in  trust,  tantamount  to  a  peremptory  order  to 
sell,  in  case  the  personalty  is  insuflBcient.^ 

Testwmenta/ry  trustees.'] — "  In  either  of  the  following  cases,  the 
surrogate's  court  may,  from  time  to  time,  compel  a  judicial  settle- 
ment of  the  account  of  a  testamentary  trustee : 

"  1.  "Where  one  year  has  expired  since  the  will  was  admitted  to 
probate. 

"  2.  Where  the  trustee  has  been  removed,  or,  for  any  other 
reason,  his  powers  have  ceased. 

"  3.  Where  the  trusts,  or  one  or  more  distinct  and  separate 
trusts,  created  by  the  terms  of  the  will,  have  been  executed,  or  are 
ready  to  be  executed ;  so  that  the  persons  beneficially  interested 
are,  by  the  terms  of  the  will,  or  by  operation  of  law,  entitled  to 
receive  any  money  or  other  personal  property  from  the  trustee." " 

Sdbd.  3. — At  whose  msTAucE  settlement  mat  be  had. 

The  rendition  and  judicial  settlement  of  the  accoimt  of  an  ex- 
ecutor, administrator,  or  testamentary  trustee,  may  be  made  either 
upon  the  voluntary  application  of  the  accounting  party,  or  by 
means  of  a  special  proceeding  instituted  adversely  to  him. 

Comjmlsory  settlement  of  account  of  exec\i,tor,  etc.] — Applica- 
tion to  compel  a  judicial  settlement  of  the  account  of  an  executor 
or  administrator,  including  a  temporary  administrator,  may  be 
made  "  by  a  creditor,  or  a  person  interested  in  the  estate  or  fund, 
including  a  child  born  after  the  making  of  a  will ;  or  by  any  per- 
son, in  behalf  of  an  infant  so  interested ;  or  by  a  surety  in  the 
ofiieial  bond  of  the  person  required  to  account,  or  the  legal  repre- 
sentative of  such  a  surety."  ^  The  accounting  which  may  be  called 


'  Bloodgood  V.  Bmen,  3  Bradf.  8.  But  compare  Matter  of  Vandervoort,  1 
Eedf.  270. 

2  Co.  Civ.  Proc.  §  2807. 

'  Co.  Civ.  Proc.  §  2726.  In  order  to  require  an  account  to  be  rendered,  it  is 
not  necessary  that  there  should  be  a  party  entitled  to  present  payment;  the  ac- 
count may  be  required,  in  order  to  disclose  the  state  of  the  fund  (Bogart  v.  Van 
Velsor,  4  Edw.  718).  Thus,  a  party  interested  may  properly  cite  an  executor  to 
account,  for  the  purpose  of  ascertaining  the  amount  of  the  fund  and  that  it  is 
properly  invested,  although  it  has  not  become  payable  (Valentine  v.  Valentine, 
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for  by  a  creditor  or  other  party  in  interest,  after  the  expiration  of 
the  eighteen  months/  has  been  held  to  be  a  matter  of  right,  which 
the  surrogate  is  bound  to  order,  on  the  single  fact  being  shown 
that  the  applicant  has  a  demand  as  creditor,  legatee,  or  next  of  kin.' 

Who  is  a  creditor.] — The  claim  of  an  executor  to  commissions 
from  his  estate,  if  hia  right  has  not  been  ascertained  on  a  proper 
accounting,  cannot  be  regarded  as  an  interest  in  the  estate,  which 
wiU  entitle  a  receiver  of  the  property  of  the  executor  to  compel 
an  account,  for  the  purpose  of  ascertaining  the  commission  earned, 
and  reaching  the  same  or  any  surplus  thereof.^ 

Wlio  is  a  person  interested!] — "  The  expression,  person  inter- 
ested, where  it  is  used  in  connection  with  an  estate  or  a  fund,  in- 
cludes every  person  entitled,  either  absolutely  or  contingently,  to 
share  in  the  estate  or  the  proceeds  thereof,  or  in  the  fund,  as  hus- 
band, wife,  legatee,  next  of  kin,  heir,  devisee,  assignee,  grantee,  or 
otherwise,  except  as  a  creditor."  ^ 

Legatees.] — A  legatee  has  not  a  remedy,  by  an  action  at  law,  to 
recover  damages  for  the  conversion  of  a  legacy  charged  to  have  been 
wrongfully  taken  from  the  testator  in  his  lifetime ;  to  reach  such 
assets,  he  should  proceed  before  the  surrogate  for  an  accounting ; ' 


2  Barb.  Cli.  430;  Estate  of  Jones,  2  Law  Bull.  93).  So  an  executor  or  adminis- 
trator cannot  defeat  an  action  for  an  account  by  alleging  that  the  balance  would 
be  in  his  favor  (Smith  v.  Edmonds,  10  N.  Y.  Leg.  Obs.  185).  The  former  stat- 
ute expressly  authorized  the  surrogate  to  call  the  executors  or  administrators  to 
account,  by  a  proceeding  instituted  by  him  ex  officio,  without  an  application  by 
any  one.  And  it  was  very  reasonably  suggested  that  it  would  be  his  duty  to  do 
so  where  infants  are  concerned,  after  a  reasonable  time  has  elapsed  for  the  settle- 
ment of  the  estate,  if  he  has  reason  to  apprehend  that  the  interests  of  the  infants 
require  such  a  course  (Smith  v.  Lawrence,  11  Paige,  206). 

'  Now,  one  year.  '  Matter  of  Jones,  1  Eedf.  263. 

3  Worrall  v.  Driggs,  1  Eedf.  449.  •  A  creditor  holding  a  disputed  claim  cannot 
require  a  personal  representative  to  account  (Matter  of  George,  1  Law  Bull.  87). 

•*  Co.  Civ.  Proc.  §  2514,  subd.  11.  Where  a  testator  devised  all  the  rest,  res- 
idue and  remainder  of  his  estate  to  his  executors  to  carry  out  the  trust  created 
by  his  will,  it  was  held  that  one  of  such  executors  might  apply  to  the  surrogate, 
under  3  E.  S.  92,  §  52  (revised  in  Co.  Civ  Proc.  §§  2724,  2726,  m'pra),  for  an  or- 
der requiring  his  co-executor  to  render  and  file  an  account  as  therein  provided 
(Buchan  v.  Eintoul,  10  Hun,  183 ;  affi'd,  on  another  point,  70  N.  T.  1).  See 
Matter  of  Bitch,  2  Redf .  330. 

'  Whitney  v.  Coapman,  39  Barb.  483.     And  see  ante,  p.  642. 
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whicli  lie  may  have,  although  he  may  have  assigned  his  interest 
under  the  will,  or  executed  a  release  to  the  executors.^  All  per- 
sons who  are  entitled  to  share  in  the  proceeds  of  the  testator's  real 
estate,  sold  by  the  executor  under  a  power  contained  in  the  will, 
are  deemed  legatees  within  the  statute,  because  the  proceeds  of  a 
sale  so  ordered  are  regarded  as  personal  estate,  being  deemed  in 
equity  as  converted  from  realty  by  the  direction  in  the  will.'' 

Persons  entitled  to  next  evenl/ual  estate.] — Where  the  executor 
has,  in  his  capacity  as  such,  received  accumulations  of  interest, 
which  arose  upon  a  provision  of  the  will  which  is  void  by  the 
statute  of  perpetuities,  and  the  accumulations  therefore  presump- 
tively belong  to  the  parties  entitled  to  the  next  eventual  estate, 
such  parties  may  compel  an  accounting  before  the  surrogate.  The 
jurisdiction  of  the  surrogate  extends  to  the  accounting  in  respect 
to  such  a  fund,  for  the  principal  is  under  the  control  of  the  exec- 
utor as  such,  and  the  authority  to  receive  the  interest  or  income 
may  be  deemed  valid,  although  the  direction  for  an  accumulation 
be  void.' 

Ma/rried  women.'] — ^If  the  legatee  or  creditor  is  a  married 
woman,  claiming  by  virtue  of  her  separate  estate,  and  free  from 
the  control  of  her  husband,  the  proper  course  is  to  institute  the 
proceeding  in  her  own  name ;  and  the  decree  will  be  binding  and 
conclusive  upon  her,  as  the  real  party  to  the  litigation ;  and  pay- 
ment to  her  under  the  present  law  would  protect  the  executor.'' 

Co-executors,  etc.] — It  is  well  settled,  that  one  executor  or  ad- 
ministrator may  institute  a  proceeding  to  compel  his  co-executor^ 
or  co-administrator  to  account  for  that  part  of  the  estate  in  his 
hands ;  °  and  especially  is  this  so,  where  the  executors  are  also 
trustees  under  the  will,  entitled  as  such  to  the  residue  of  the  es- 
tate.^   In  like  manner,  one  of  two  'executors  may  compel  his  co- 


'  Estate  of  Jones,  2  Law  Bull.  91.    And  see  Harris  v.  Ely,  35  Id.  138;   Mc- 
Nulty  V.  Hurd,  72  N.  Y.  518;  anU,  p.  553. 

'  Stagg  V.  Jackson,  1  N.  Y.  206;  affl'g  2  Barb.  Ch.  86. 
^  Robison  v.  Roblson,  5  Lans.  165.     See  Matter  of  Jones,  3  Law  Bull.  92. 
"  See  Guild  v.  Peck,  11  Paige,  475;  and  Co.  Civ.  Proc.  §  450. 
« "Woodruff  V.  Woodruff,  17  Abb.  Pr.  165.    And  see  anU,  p.  99. 
«  Buchan  v.  Rintoul,  70  N.  Y.  1;  affi'g  10  Hun,  183;  3  Eedf.  177. 
43 
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executor  to  account  as  executor  of  another  estate  wliich  the  two 
executors  are  entitled  to  receive  under  the  will  of  their  testa- 
tor.     It  is  true  that,  in  common  law  courts,  one   co-executor 
or  administrator  cannot  sue  his  colleague  for  a  debt  due  from  the 
latter  to  the  decedent ;  but  a  court  of  equity  can  settle  the  question 
arising  in  such  cases,  and  make  such  disposition  of  the  fund  as 
justice  and  equity  require.     And  there  is  no  reason  why  that  can- 
\    not  be  done  in  this  proceeding  before  the  surrogate,  as  well  as  by 
/    a  suit  in  equity.     In  such  a  case,  the  surrogate,  npon  a  final  set- 
,1    tlement  of  the  account  of  the  executor  who  is  thus  required  to 
render  his  account,  may  declare  and  determine  the  balance  in  the 
.'    executor's  hands  which  belongs  to  the  estate  of  the  second  testa- 
tor, and  direct  him  to  apply  it  in  the  due  course  of  his  adminis- 
'^    tration,  as  one  of  the  executors  of  the  latter  estate.     Then,  when- 
/  ever  afterward  called  to  account,  as  one  of  the  executors  of  the 
latter  estate,  the  decree  of  the  surrogate  would  be  the  evidence  of 
the  amount  due  from  him  to  such  latter  estate,  in  his  character  of 
executor  of  the  former  estate.^ 

SeMlement  at  instance  of  representative.] — The  executor  or 
administrator  may,  himself,  apply  for  the  settlement  of  his  ac- 
count, either  (1)  where  one  year  has  expired  since  letters  were  is- 
sued to  him,^  or  (2)  where  his  letters  have  been  revoked,^  or  (3) 
where  he  desires  to  resign  and  be  discharged.* 


'  Smith  V.  Lawrence,  11  Paige,  206.  So,  too,  where  the  executor  had  been  a 
copartner  with  the  decedent  in  a.  mercantile  firm,  and  his  co-executrix  peti- 
tioned that  he  be  required  to  account,  and  accordingly  he  filed  an  account,  stat- 
ing what  the  interest  of  the  decedent  was  in  the  partnership,  and  that  it  was 
unliquidated,  it  was  held  that  the  surrogate  had  power  to  require  him  to  pro- 
ceed with  the  accounting,  and  produce  the  papers  and  books  of  account  of  the 
late  firm,  and  to  submit  to  such  examination  as  might  be  necessary  to  disclose 
the  accounts  of  the  decedent  with  the  partnership.  The  copartner  and  co- 
executor  in  such  case  may  he  required  by  the  surrogate  to  disclose  the  state  of 
the  assets  by  rendering  an  account  (WoodrufE  v.  Woodruff,  17  Abb.  Pr.  165, 
followed  in  Stouvenel's  Estate,  1  Tuck.  241).  "Whether  the  surrogate  could  go 
on  to  settle  such  an  account  is  another  question.  But  the  objection  that  he 
might  not  have  the  jurisdiction  of  a  court  of  equity  to  settle  the  partnership 
account,  and  wind  up  the  affairs  of  the  concern  upon  the  executor's  application 
for  a  final  settlement  of  the  account,  does  not  alEect  his  power  to  require  an 
account  to  be  rendered  in  such  a  case. 

»  Co.  Civ,  Proc.  §  2729.  » Id.  §  3732.  *  Co.  Civ.  Proc.  §  2689. 
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Settlement  of  testamentary  trustees  account.] — Application  to 
compel  a  judicial  settlement  of  the  account  of  a  testamentary 
trustee  may  be  made  "by  any  person  beneficially  interested  in 
the  execution  of  any  of  the  trusts ;  or  by  any  person  in  behalf  of 
an  infant  so  beneficially  interested ;  or  by  a  surety  in  the  bond  of 
the  testamentary  trustee,  given  as  prescribed "  in  the  code,  or  by 
the  legal  representative  of  such  a  surety.' 

It  may  also  be  made  by  the  testamentary  trustee,  himself, 
either  (1)  "when  one  year  has  expired  since  the  probate  of  the 
will,  or  when  the  trusts,  or  one  or  more  distinct  and  separate  trusts, 
created  by  the  will,  have  been,  or  are  ready  to  be,  fully  executed ; "  ^ 
or  (2)  when  he  desires  to  resign  and  obtain  his  discharge.' 

Sttbd.  4. — Proceedings  before  the  hearing. 

Petition  and  citation,  against  exioutor,  etc.] — ^An  application, 
by  a  creditor  or  other  person  mentioned  in  the  last  preceding  sub- 
division, to  compel  the  settlement  of  an  executor's  or  administra- 
tor's account,  must  be  made  by  a  petition  praying  for  the  judicial 
settlement  of  the  account,  and  that  the  executor  or  administrator 
may  be  cited  to  show  cause,  why  he  should  not  render  and  settle 
the  same.*  Upon  the  presentation  of  such  a  petition,  a  citation 
must  be  issued  accordingly ;  except  that,  where  the  ground  of  the 
application  is  that  one  year  has  expired  since  the  issue  of  letters, 
if  the  petition  is  presented  within  less  than  eighteen  months  after 
letters  were  issued  to  the  executor  or  administrator,  the  surrogate 
may  entertain  or  decline  to  entertain  it,  in  his  discretion.' 

Petition  and  citation  against  testamentary  trustee.] — An  ap- 
plication by  a  beneficiary,  or  other  person  mentioned  in  the  last 
preceding  subdivision,  to  compel  the  settlement  of  a  testamentary 
trustee's  account,  must  be  made  by  a  petition  praying  for  the  judi- 
cial settlement  of  the  account,  and  that  the  testamentary  trustee 
may  be  cited  to  show  cause  why  he  should  not  render  and  settle 


'  Co.  Civ.  Proc.  §  3808.  In  Tucker  v.  McDermott,  2  Eedf.  313,  it  was  held, 
under  the  former  statutes,  that  the  surrogate  might  of  his  own  motion  compel 
testamentary  trustees  to  render  an  account,  and  pass  upon  the  correctness  of  the 
same,  so  as  to  bind  the  parties  represented  on  the  accounting. 

'  Co.  Civ.  Proc.  §  2810.  '  Qq  civ.  Proc.  §  3814. 

*  Co.  Civ.  Proc.  §  2736.  '  Id. 
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the  same.^  "  Upon  the  presentation  of  the  petition,  the  surrogate 
must  issue  a  citation  accordingly,  unless  the  account  of  the  testa- 
mentary trustee  has  been  judicially  settled,  within  a  year  before 
the  petition  is  presented ;  in  which  case,  the  surrogate  may,  in  his 
discretion,  entertain,  or  decline  to  entertain,  the  petition."  ^ 

Exquisites  andol^ject  of  petition.]— The  petition  should  propound 
the  substance  of  the  petitioner's  claim,  and  the  nature  and  grounds 
thereof,  thus  enabling  the  executor  or  administrator  to  object  that 
the  allegations  are  insufficient  and  show  no  grounds  for  proceed- 
ing against  him,  or  take  issue  on  the  allegation,  or  put  in  a  coun- 
ter-allegation in  the  nature  of  a  plea  in  bar.'  Under  the  former 
statutes,  wherein  the  present  clear  distinction  between  an  interme- 
diate accounting,  and  the  judicial  settlement  of  an  account  did 
not  exist,  it  was  held  that  a  petition  which  sought  anything  more 
than  the  rendering  of  an  account  ought,  properly,  to  specify  the 
object,  so  as  to  include  the  settlement  and  adjustment  of  the 
account,  and  the  payment  of  the  debt,  legacy  or  distributive  share 
which  was  sought  for.*  And  although  a  prayer  for  general  relief 
might  be  sufficient  for  this  purpose,^  yet  it  was  held  that  where 
no  relief,  either  general  or  specific,  was  asked,  except  the  ren- 
dering of  an  account,  the  jurisdiction  of  the  surrogate  was  ex- 
hausted when  that  prayer  had  been  fully  complied  with ;  ^  and 
the  prayer  for  relief  was  regarded  as  determining  the  character  of 
the  proceeding.'  Where  executors  called  upon  to  account  set 
up  that  they  had  settled  with  the  legatees,  the  applicants,  out  of 
court,  and  insisted  that  such  settlement,  having  been  for  some 
time  acquiesced  in  by  the  legatees,  could  not  be  now  reviewed  by 
the  surrogate,  it  was  held  that  this  was  no  objection  to  the  pro- 
ceeding for  an  accounting.* 

Allegation  of  interest.'] — The  code  contains  an  express  pro- 
vision relating  to  the  sufficiency  of  an  allegation  of  interest  on 


'  Co.  Civ.  Proc.  §  3808.  '  Id. 

^  Foster  V.  Wilber,  1  Paige,  537.    See  Gratacap  v.  Phyfe,  1  Barb.  Ch.  485. 
■■  Westeryelt  v.  Gregg,  1  Barb.  Ch.  469. 
'  Wooa  v.  Brown,  34  N.  T.  337. 

'  Westervelt  v.  Gregg,  supra;  Smith  v.  "Van  Kuren,  3  Barb.  Ch.  473. 
'  Clark  V.  Ford,  1  Abb.  Ct.  App.  Dec.  359;  and  see  Tucker  v.  McDermott, 
3  Eedf .  314. 

«  Stouvenel's  Estate,  1  Tuck.  341 ;  Adams  v.  Outhouse,  45  N.  Y.  818. 


ACCOUTSTTINGS.  661 


Allegation  of  Interest. 


the  part  of  "  a  person  interested,"  but  the  like  subject,  in  respect 
to  a  creditor,  is  left  under  the  rule  established  by  the  decisions. 
Where  a  provision  of  the  eighteenth  chapter  of  the  code  "  pre- 
scribes that  a  person  interested  may  object  to  an  appointment,  or 
may  apply  for  an  inventory,  an  account,  or  increased  security,  an 
allegation  of  his  interest,  duly  verified,  suffices,  although  his  inter- 
est is  disputed ;  unless  he  has  been  excluded  by  a  judgment,  de- 
cree, or  other  final  determination,  and  no  appeal  therefrom  is 
pending."  ^  It  has  been  the  settled  practice  to  order  an  account 
where  only  the  rendering  of  an  account  is  required,  notwithstand- 
ing the  interest  of  the  party  applying  be  denied,  provided  the 
allegation  of  interest  is  positive ;  that  is,  if  facts  are  stated,  on  oath, 
sufficient  in  the  first  instance,  if  uneontroverted,  to  show  a  legal 
interest.''  Thus,  where  in  opposition  to  a  petition  for  an  account- 
ing and  payment,  the  administrator  set  up  that  the  petitioner  had 
sold  and  assigned  his  claim  to  a  third  person  named,  who  was  not 
a  party  to  the  proceedings,  the  surrogate  held  that,  as  he  could  not 
determine  the  right  of  the  assignee,  because  he  could  not  be  made 
a  party,  unless  cited  by  the  administrator  on  an  application  for  a 
final  settlement  of  the  account,  the  proper  course  was  to  order  the 
accounts  to  be  rendered,  as  the  applicant  was,  upon  his  own  peti- 
tion, prima  facie,  entitled  to  the  account,  and  might  need  the 
rendering  of  the  account,  to  ascertain  whether  there  had  been  a 
fair  settlement,  and  whether  there  was  good  ground  for  an  at- 
tempt to  set  aside  the  alleged  assignment.^  Where  the  original 
party  in  interest  and  the  alleged  assignee  both  claimed  the  same 
interest  before  the  surrogate,  it  was  doubted  whether  the  surro- 
gate had  any  jurisdiction  to  try  the  question  as  to  the  vaKdity  of 
the  assignment.  The  supreme  court  held  that  the  proper  course 
for  the  assignee  was  to  have  brought  an  action  on  the  assignment 
in  a  court  of  law,  or  to  have  had  a  reference  of  his  claim  under 
the  statute ;  and  that  if  he  neglected  to  take  this  course,  and  left 
the  administrator  to  settle  his  accounts  with  the  alleged  assignor 


'  Co.  Civ.  Proc.  §  3514,  subd.  11.  See  Wever  v.  Marvin,  14  Barb.  376,  where 
a  petition  stating  that  the  petitioner  "was  a  creditor  of  the  deceased,  and,  as 
such,  has  claims  against  the  estate,"  was  held  sufficient. 

'  Burwell  v.  Shaw,  2  Bradf .  333.    See  ante,  Chapter  IV. 

^  Bonfanti  v.  Deguerre,  3  Bradf.  429. 
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before  the  surrogate,  he  was  not  afterwards  entitled  to  have  the 
question  tried  on  the  accounting  before  the  surrogate.^ 

The  rule,  which  appears  still  to  apply  to  a  creditor,  is  that  it 
is  not  necessary,  under  the  statute,  that  his  interest  be  established 
by  full  proof.  A  mere  appearance  of  interest  is  suflBcient  to  au- 
thorize the  surrogate  to  grant  the  application ;  and  even  though 
the  executor  or  administrator  contests  the  applicant's  claim,  still, 
if  the  petition  be  properly  verified,  the  surrogate  may,  and  ordi- 
narily will,  require  the  account,  without  trying  the  issue  of  inter- 
est.^ Even  a  contingent  interest  in  the  estate  is  suflBcient  to  enti- 
tle the  party  having  such  an  interest  to  an  order  for  the  rendering 
of  an  account.^ 

Oljections  to  claima/nt^s  right-l — If  the  executor  or  adminis- 
trator, who  is  cited  to  account,  relies  on  the  fact  that  he  has  settled 
with  the  applicant,  so  that  the  applicant  has  no  right  to  call  him 
to  an  account,  he  must  put  in  his  allegation  of  this  defense  upon 
the  return  of  the  citation.  And  it  was  held,  that  if,  instead  of  so 
doing,  he  obtained  a  citation  for  the  other  parties  in  interest  to  be 
present  at  the  taking  of  the  account,  he  thereby  admitted  his  lia- 
bility to  account.^  And  he  cannot  claim  that  by  a  voluntary  set- 
tlement with  legatees  he  has  been  discharged  as  executor,  and  now 
holds  the  fund  only  as  a  trustee.^ 

Limitations.'] — The  executor  or  administrator  may  answer  to 
the  petition,  that  he  ought  not  to  be  required  to  account,  because 
the  time  limited  by  law  within  which  he  might  be  required  to  ac- 

'  Decker  v.  Morton,  1  Eedf .  477.  The  fact  that  the  applicant  has  no  interest  in 
the  estate,  though  it  may  be  a  sufficient  defense  to  the  proceeding  before  the 
surrogate,  is  not  ground  for  granting  an  injunction  in  a  court  of  equity,  to  stay 
the  proceedings  before  the  surrogate  (Becker  v.  Hager,  8  How.  Pr.  63). 

^  Thomson  v.  Thomson,  1  Bradf .  24. 

s  Gratacap  v.  Phyfe,  1  Barb.  Ch.  485. 

*  Kellett  V.  Eathbun,  4  Paige,  103.  An  alleged  settlement  of  accounts  be- 
tween executory  trustees  and  a  deceased  cestui  que  trust,  has  been  held  not  to 
exonerate  the  trustees  from  filing  their  accounts,  so  as  to  enable  the  representa- 
tives of  the  cestui  que  trust  to  examine  whether  there  had  been  errors  or  defects, 
or  the  settlement  had  been  fairly  made ;  although,  if  no  unfairness  be  exhibited, 
the  settlement  may  be  sufficient  to  exonerate  the  trustees  from  vouching  the  ac- 
count (Eieben  v.  Hicks,  4  Bradf.  136). 

'  Stouvenel's  Estate,  1  Tuck.  241. 
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count  had  elapsed  before  the  commencement  of  the  proceedings ; 
and  that  none  of  the  claims  of  the  petitioners,  against  him  as  exec- 
utor or  administrator,  had  accrued  within  the  time  limited  by  law 
for  the  commencement  of  proceedings  to  enforce  them,  and  are 
barred  by  the  statute  of  limitations.*  These  are,  in  theory,  two 
distinct  grounds  of  objection,  though,  in  most  cases,  dependent 
on  the  same  facts  and  dates.  Independently  of  the  statute  appli- 
cable to  the  claim  presented,  a  great  lapse  of  time,  e.  g.,  twenty- 
nine  years  since  the  issue  of  letters,  has  been  regarded  as  sufficient 
to  bar  the  right  of  a  creditor  to  demand  a  formal  account,  even 
where  the  applicant's  demand  has  not  been  barred  by  the  statute 
of  limitations.  But  in  such  case,  if  it  be  suggested  that  the  exec- 
utor or  administrator  has  recently  received  assets,  he  may  properly 
be  compelled  to  submit  to  an  examination,  for  the  purpose  of  es- 
tablishing the  right  to  an  account.'^  But  in  the  absence  of  any 
such  suggestion,  the  surrogate  may  properly  presume,  after  the 
lapse  of  a  quarter  of  a  century  from  the  commencement  of  ad- 
ministration, that  full  administration  has  been  had,  or  will  hold, 
at  least,  that  the  applicant  is  barred  by  his  own  acquiescence.* 

Limitation  of  the  applicants  claim.] — But  even  short  of  the 
lapse  of  such  a  period,  if  the  particular  claim  of  the  apphcant  is 
barred  by  the  statute  of  limitations,  the  surrogate  may  properly 
refuse  to  order  an  account  on  his  application.*  But  where  the 
fund  is  a  direct  trust,  and  not  the  ordinary  case  of  assets  of  the 
estate,  the  rule  that  no  lapse  of  time  is  a  bar  applies.^ 

Default.'] — Where  the  parties  interested  in  the  taking  of  an 
account  of  an  executor  or  administrator,  neglect  to  appear,  after 
being  duly  cited  to  attend  upon  the  settlement  of  the  account,  it 
has  been  held,  that  the  executor  or  administrator  may  proceed  ex 
parte  ;  but  an  infant  who  thus  makes  default  is  not  thereby  de- 
prived of  his  right.     A  guardian  ad  litem  should  be  appointed." 


'  Clark  V.  Tord,  1  Abb.  Ct.  App.  Dec.  359. 

'  Leroy  v.  Bayard,  3  Bradf.  239;  Warren  y.  Paff,  4  Bradf.  360. 

3  Thomson  v.  Thomson,  1  Bradf.  34,  39. 

*  Id. ;  Clark  v.  Ford,  mpra.  '  Roblson  v.  Robison,  5  Lans.  168. 

^  Kellett  V.  Ratbbun,  4  Paige,  102.  The  appointment  of  special  guardians, 
or  guardians  ad  litem,  for  infants,  is  governed  by  general  regulations  applicable 
to  all  special  proceedings  in  the  surrogate's  court  (  see  p.  103,  ante).    If  minors 
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Petition  by  Executor,  &c. ;  Citation  thereupon. 


It  is  no  sufficient  answer  by  one  of  several  executors  to  say  that 
the  others  have  not  been  served  with  the  order  to  account.  Those 
served  can  account  for  what  they  have  received.^ 

Petition  hy  executor,  etc.  /  citation  thereupon.'] — ^Where  an 
acting  executor  or  administrator  makes  the  application,  as  to  his 
own  account,  in  a  case  other  than  where  he  desires  a  revocation  of 
his  letters  and  a  discharge  from  the  trust,  it  must  be  by  "  a  written 
petition,  duly  verified,  praying  that  his  account  may  be  judicially 
settled ;  and  that  the  creditors,  or  persons  claiming  to  be  creditors, 
of  the  decedent,  and  the  decedent's  husband  or  wife,  next  of  kin 
and  legatees,  if  any ;  or,  if  either  of  those  persons  has  died,  his 
executor  or  administrator,  if  any,  may  be  cited  to  attend  the  set- 
tlement. If  one  of  two  or  more  co-executors  or  co-administrators 
presents  a  petition  for  a  judicial  settlement  of  his  separate  ac- 
count, it  must  pray  that  his  co-executors  or  co-administrators  may 
also  be  cited."  ^ 

Where  the  applicant's  letters  have  been  revoked,  his  petition 
must  also  be  in  writing  and  duly  verified,  and  must  pray  "  that  his 
account  may  be  judicially  settled,  and  that  his  successor,  if  a  suc- 
cessor has  been  appointed,  and  the  other  persons  "  above  specified, 
may  be  cited  to  attend  the  settlement.'  Upon  the  presentation  of 
the  petition,  in  either  of  such  cases,  the  surrogate  must  issue  a  ci- 
tation accordingly.* 


are  cited,  it  is  imperative  that  special  guardians  of  such  minors  should  be  ap- 
pointed, or  the  surrogate's  court  will  have  no  jurisdiction  over  such  minors,  ex- 
cept for  service  of  the  citation  (Matter  of  Lockman,  4  Ahh.  N.  C.  173).  In  the 
same  case,  it  was  intimated  by  the  surrogate  of  New  York  county,  before  the 
adoption  of  the  present  code,  that  the  general  guardian  of  an  infant's  estate 
may  represent  its  estate  on  an  accounting  before  the  surrogate,  as  properly  and 
fully  as  a  special  guardian.  The  surrogate  of  that  county  has  established  the 
following  rule:  "  No  special  guardian,  to  represent  the  interests  of  an  infant  in 
any  proceedings  in  said  surrogate's  court,  will  be  appointed  on  the  nomination 
of  a  proponent  or  the  accounting  party  or  their  attorney,  imless  such  nomina- 
tion shall  be  accompanied  by  the  written  request  of  the  infant,  if  over  fourteen 
years  of  age,  or  its  parent  or  near  relative  if  under  that  age,  nor  unless  the  con- 
sent of  the  proposed  guardian  shall  contain  a  statement  that  he  has  no  interest 
in  the  proceedings  adverse  to  the  infant"  (Rule  XI,  Sept.  1,  188C). 

'  Stouvenel's  Estate,  1  Tuck.  241. 

^  Co.  Civ.  Proc.  §  2739.  «  Co.  Civ.  Proc.  §  2732. 

■*  Co.  Civ.  Proc.  §§  3729,  27d3.     An  accounting  before  the  surrogate  is  abso- 
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Petition  by  Testamentary  Trustee ;  Citation  thereupoD. 

And  where  an  executor  or  administi-ator  desires  to  procure  a 
revocation  of  his  letters  and  a  discharge  from  his  trust,  he  may 
apply  to  the  surrogate's  court  by  "  a  written  petition,  duly  veri- 
fied, praying  that  his  account  may  be  judicially  settled ;  that  a  de- 
cree may  thereupon  be  made,  revoking  his  letters,  and  discharging 
him  accordingly ;  and  that  the  same  persons  may  be  cited  to  show 
cause,  why  such  a  decree  should  not  be  made,  who  must  be  cited 
upon  a  petition  for  a  judicial  settlement  of  his  account."  ^  "  The 
petition  must  set  forth  the  facts  upon  which  the  application  is 
founded ;  and  it  must,  in  all  other  respects,  conform  to  a  petition, 
praying  for  a  judicial  settlement  of  the  account  of  an  executor  or 
administrator."  ^ 

Petition  hy  testamentary  trustee;  citation  thereupon.'] — 
"Where  the  testamentary  trustee,  himseK,  makes  the  application, 
in  a  case  other  than  that  of  his  intended  resignation,  it  must  be 
by  "  a  petition,  duly  verified,  setting  forth  the  facts,  and  praying 
that  his  account  may  be  judicially  settled ;  and  that  all  the  persons 
who  are  entitled,  absolutely  or  contingently,  by  the  terms  of  the 
will,  or  by  operation  of  law,  to  share  in  the  fund,  or  in  the  pro- 
ceeds of  property  held  by  the  petitioner,  as  a  part  of  his  trust, 
may  be  cited  to  attend  the  settlement.  Thereupon  the  surrogate 
must  issue  a  citation  accordingly."  * 


lutely  void,  as  to  heirs  and  next  of  kin  not  notified  thereof  (Hood  v.  Hood,  19 
Hun,  300;  Matter  of  Sickling,  1  Law  Bull.  23). 

'  Co.  Civ.  Proc.  §  2689. 

*  Id.  The  surrogate  may,  in  his  discretion,  entertain  or  decline  to  entertain 
the  application  (Id.).  If  he  entertains  it,  "  the  proceedings  thereupon  must  be, 
in  all  respects,  the  same,  as  upon  a  petition  for  a  judicial  settlement  of  the  peti- 
tioner's account;  except  that,  upon  the  hearing,  the  surrogate  must  first  deter- 
mine, whether  sufficient  reasons  exist  for  granting  the  prayer  of  the  petition. 
If  he  determines  that  they  exist,  he  must  make  an  order  accordingly,  and  allow- 
ing the  petitioner  to  account,  for  the  purpose  of  being  discharged.  Upon  his 
fully  accounting,  and  paying  over  all  money  which  is  found  to  be  due  from  him 
to  the  estate,  and  delivering  over  all  books,  papers,  and  other  property  of  the 
estate  in  his  hands,  either  into  the  surrogate's  court,  or  in  such  a  manner  as  the 
surrogate  directs,  a  decree  may  be  made,  revoking  the  petitioner's  letters,  and 
discharging  him  accordingly  "  (Id.  §  2690). 

'  Co.  Civ.  Proc.  §  2810.  A  testamentary  trustee  who  desires  to  resign  his  trust, 
may  do  so  by  a  written  petition,  which  he  may,  at  any  time,  present  to  the  siu:- 
rogate's  court,  duly  verified,  praying  that  his  account  may  be  judicially  settled; 
that  a  decree  may  thereupon  be  made,  allowing  him  to  resign  his  trust,  and  dis- 
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Change  of  Compulsory  to  Voluntary  Proceeding. 


Change  of  compulsory  to  voluntary  'proceeding^ — Upon  the 
return  of  a  citation  issued  against  a  personal  representative,  or 
trustee,  at  the  instance  of  a  creditor,  beneficiary,  etc.,  the  code 
permits  the  representative,  if  one  year  has  expired  since  letters 
were  issued  to  him, — or  the  trustee,  if  one  year  has  expired  since 
the  probate  of  the  will,^ — ^to  assume  the  initiative  by  himself  pre- 
senting a  petition,  asking  for  a  judicial  settlement  of  his  own  ac- 
count, in  the  manner  heretofore  described.^  A  citation,  issued 
upon  such  a  petition,  need  not  be  directed  to  the  petitioner  in  the 
special  proceeding  pending  against  the  executor,  administrator,  or 
trustee  ;  "  but  the  hearing  of  that  special  proceeding  must  be  ad- 
journed, until  the  return  of  the  citation  so  issued ;  whereupon  the 
two  special  proceedings  must  be  consolidated.  The  consolidation 
does  not  affect  any  power  of  the  surrogate,  which  might  be  exer- 
cised in  either  special  proceeding."  ' 

SUBD.   5. — The  HEAEDfa,    HJCLTrDlNG  CONTEST   OP  THE  ACCOtTNT. 

By  a  perusal  of  the  last  preceding  subdivision,  it  will  have  been 
perceived  that  the  actual  accounting  of  an  executor  or  administra- 
tor, or  testamentary  trustee,  for  the  purpose  of  a  judicial  settle-' 
ment,  may  be  brought  on  to  a  hearing,  in  either  of  three  methods, 
*'.  (3.,  (1)  by  a  proceeding  taken  against  him,  or  (2)  by  a  proceeding 
originally  instituted  by  him,  or  (3)  by  his  assuming  the  initiative 
of  a  proceeding  commenced  against  him. 


charging  him  accordingly;  and  that  all  persons  who  are  entitled,  absolutely  or 
contingently,  by  the  terms  of  the  will  or  by  operation  of  law,  to  share  in  the 
fund  or  estate,  or  the  proceeds  of  any  property  held  by  the  petitioner  as  a  part 
of  his  trust,  may  be  cited  to  show  cause  why  such  a  decree  should  not  be  made. 
The  petition  must  set  forth  the  facts  upon  which  the  application  is  founded; 
and  it  must,  in  all  other  respects,  conform  to  a  petition  presented  for  a  judicial 
settlement  of  the  account  of  a  testamentary  trustee.  The  surrogate  may,  in  his 
discretion,  entertain  or  decline  to  entertain  the  petition.  If  he  entertains  it,  the 
proceedings  must  be,  in  all  respects,  the  same  as  upon  a  petition  for  a  judicial 
settlement  of  the  petitioner's  account,  except  that,  upon  the  hearing,  the  surrogate 
must  first  determine,  whether  sufficient  reasons  exist  for  granting  the  prayer  of 
the  petition ;  and,  if  he  determines  that  they  exist,  he  must  make  an  order  ac- 
cordingly, and  allowing  the  petitioner  to  account,  for  the  purpose  of  being  dis- 
charged (Co.  Civ.  Proc.  §  2814). 

'  This  seems  to  be  the  proper  construction  of  the  statute,  in  respect  to  testa- 
mentary trustees. 

'  Co.  Civ.  Proc.  §§  3738,  3809.  s  Co_  cj^  pj-Qc.  §§  3738,  2809. 
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Order  to  account/  supplemental  citation.'] — Upon  the  return 
of  a  citation,  issued  against  the  executor,  administrator,  or  trustee, 
if  he  fails  either  to  appear,  or  to  show  good  cause  to  the  contrary, 
or  to  present,  in  a  proper  case,  his  own  petition  as  above  ex- 
plained, an  order  must  be  made,  directing  him  to  account  within 
such  a  time,  and  in  such  a  manner  as  the  surrogate  prescribes,  and 
to  attend,  from  time  to  time,  before  the  surrogate,  for  that  pur- 
pose.^ The  executor,  administrator,  or  trustee,  is  bound  by  such 
an  order,  without  service  thereof ;  and  if  he  disobeys  it,  the  sur- 
rogate may  issue  a  warrant  of  attachment  against  him,  and  his 
letters  may  be  revoked,  as  where  a  warrant  of  attachment  is  issued 
to  compel  the  return  of  an  inventory.^  If  it  appears  that  there  is 
a  surplus,  distributable  to  creditors  or  persons  interested,  the  sur- 
rogate may,  at  any  time,  issue  a  supplemental  citation,  directed  to 
the  persons  who  must  be  cited,  upon  the  petition  of  the  executor, 
administrator,  or  trustee,  for  a  judicial  settlement  of  his  account, 
and  requiring  them  to  attend  the  accounting.^  The  making  of  an 
absolute  order  to  account  gives  the  applicant  who  obtains  it  a 
right  to  appear  and  contest  the  account  as  a  creditor,  without  any 
new  evidence  of  interest,*  although,  of  course,  the  demand  by 
virtue  of  which  the  applicant  proceeds,  must  be  established  or  ad- 
mitted on  the  accounting,  before  the  claimant  can  have  a  decree 
for  its  payment. 

TaJcing  account  on  petition  of  executor,  trustee,  etc.] — Where 
the  executor,  administrator,  or  testamentary  trustee  files  his  peti- 
tion for  settlement,  the  code  provides  that,  upon  the  return  of  the 
citation  issued  at  his  instance,  "  the  surrogate  must  take  the  ac- 
count, and  hear  the  allegations  and  proofs  of  the  parties  respecting 
the  same."  ^ 

Intervention  of  parties.] — A  creditor,  or  a  person  interested  in 
the  estate  represented  by  the  executor,  administrator,  or  trustee, 
although  not  cited, — -and  any  person,  although  not  named  in  the 
citation,  who  is  beneficially  interested  in  the  estate  or  fund  which 
came  to  a  testamentary  trustee's  hands,  or  in  the  proceeds  thereof. 


'  Co.  Civ.  Proc.  ^§  3727,  2809.  '  Id.  '  Id. 

^  Disosway  v.  Bank  of  'Wasliington,  24  Barb.  60. 
'  Co.  Civ.  Proc.  §§  2730,  2810. 
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or  in  the  application  of  that  estate  or  fund,  or  of  the  proceeds 
thereof,— is  entitled  to  appear  upon  the  hearing,  and  thus  make 
himseK  a  party  to  the  special  proceeding  so  instituted  by  an  exec- 
utor, administrator,  or  trustee.^ 

Examination  of  accounting  pa/rty  y  filing  account.'] — "  The 
surrogate  may,  at  any  time,  make  an  order  requiring  the  account- 
ing party  to  make  and  file  his  account ;  or  to  attend  and  be  ex- 
amined under  oath,  touching  his  receipts  and  disbursements ;  or 
touching  any  other  matter  relating  to  his  administration  of  the 
estate,  or  any  act  done  by  him  under  color  of  his  letters,  or  after 
the  decedent's  death,  and  before  the  letters  were  issued ;  or  touching 
any  personal  property,  owned  or  held  by  the  decedent  at  the  time 
of  his  death."  ^  • 

Referring-  tlie  account^ — Until  1870,  no  surrogate,  as  has  been 
already  mentioned,^  had  the  power  to  order  a  reference,  except  ia 
the  single  proceeding  for  the  final  settlement  of  the  account  of  an 
executor  or  administrator,  in  which  case  the  statute  ^  permitted 
him,  in  his  discretion,  to  refer  the  account  to  one  or  more  auditors 
to  examine  and  report  upon  the  same,  subject  to  his  confirmation.' 


■  Co.  Civ.  Proc.  g§  2731,  2810.  In  "Weller  v.  Suggett,  3  Eedf.  349,  the  com- 
mittee of  a  legatee  who  had  been  adjudged  a  lunatic,  by  default,  in  a  court  of 
another  State,  which  had  thereupon  appointed  the  committee,  sought  to  repre- 
sent such  legatee,  on  the  final  accounting  of  the  executor,  and  claimed  to  he  en- 
titled to  receive  the  legatee's  share  of  the  estate.  But  it  was  held  that  such 
committee  could  not  inteiTene  on  the  accounting,  and  had  no  standing  in  court, 
by  virtue  of  his  foreign  appointment. 

^  Co.  Civ.  Proc.  g§  3735,  2811. 

»  See  p.  114,  ante.  *  3  R.  8.  94,  §  64. 

^  Under  this  statute,  it  was  not  customary  to  refer,  except  where  objections 
were  filed,  in  which  cases  the  reference  was  usually  ordered  on  the  surrogate's 
own  motion,  though,  of  course,  either  party  might  move  for  an  order.  The 
orde^  of  reference  was  regularly  entered  upon  the  surrogate's  minutes  (see 
Westervelt  v.  Gregg,  1  Barb.  Ch.  469) ;  and  appointed  the  time  and  place  of  the 
first  meeting.  The  attendance  of  witnesses  before  the  auditor  might  be  com- 
pelled by  subpoenas  issued  by  the  surrogate,  and,  generally,  the  proceedings  be- 
fore the  auditor  were  governed  by  the  rules  regulating  references  in  civil  actions. 
The  auditor  reported  back  the  evidence  taken  before  him,  together  with  his 
opinion  on  the  matters  in  dispute,  and  the  parties  appearing  before  him  were 
entitled  to  be  heard  on  the  motion  to  confirm.  It  was  not  necessary,  though  the 
surrogate  might,  and  frequently  did,  require,  that  formal  and  specific  objections 
to  the  report  be  filed,  and  copies  served  upon  the  parties.     The  order  of  the  sur- 
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In  the  above  year,  an  act  was  passed,  applying  only  to  ITew  York 
county,  giving  the  surrogate  a  general  power  to  appoint  a  referee 
to  take  testimony  in  any  proceeding  before  Mm,  and  to  hear  and 
determine  disputed  claims  and  other  matters  relating  to  accounts, 
and  to  report  thereon,  subject  to  the  surrogate's  confirmation.^ 
The  code  adopted  this  provision,  extending  it  to  all  surrogates, 
and  enlarging  the  referee's  powers,  but,  at  the  same  time,  with- 
holding the  power  to  refer,  in  a  special  proceeding  for  the  probate 
or  revocation  of  probate  of  a  will.  It  expressly  provides  that  the 
referee  may  be  authorized  to  "  examine  an  account  rendered,  to 
hear  and  determine  all  questions  arising  upon  the  settlement  of 
such  an  account  which  the  surrogate  has  power  to  determine  ;  and 
to  make  a  report  thereon,  subject,  however,  to  confirmation  by  the 
surrogate.  Such  a  referee  has  the  same  power,  and  is  entitled  to 
the  same  compensation,  as  a  referee  appointed  by  the  supreme 
court,  for  the  trial  of  an  issue  of  fact  in  an  action ;"  and  the  pro- 
visions of  the  code,  applicable  to  a  reference  by  the  supreme 
court,  apply  to  such  a  reference,  so  far  as  they  can  be  applied  in 
substance,  without  regard  to  the  form  of  the  proceeding.^  This 
enactment  supersedes  many  of  the  rulings  which  had  been  made 
as  to  the  functions  of,  and  proceedings  before,  auditors,  partic- 
ularly by  virtue  of  the  clause  assimilating  the  referee's  powers  to 
those  of  a  referee  in  the  supreme  court.^    Parties  may,  of  course. 


rogate,  on  the  auditor's  report,  was  included  in  the  decree  settling  the  account. 
The  decree  recited  the  fact  of  the  reference  and  the  report,  and  in  some  cases, 
especially  where  an  appeal  was  desired,  the  substance  of  the  report  was  to  be 
given,  and  its  confirmation  or  modification. 

•  L.  1870,  c.  359,  §  6.  This  provision  applied  to  testamentary  trustees  (Mat- 
ter of  Uglow,  51  How.  Pr.  343). 

'  Co.  Civ.  Proc.  §  3546.  The  oflBce  and  title  of  auditor  no  longer  exists. 
Under  the  act  of  1870,  the  surrogate  of  New  York  county  referred  an  ac- 
count to  one  termed,  in  the  order  of  reference,  an  auditor ;  but  this  was  held 
not  to  vitiate  the  order,  the  misnomer  being  but  a  matter  of  form,  and  the  order 
operative  to  appoint  a  referee  (Buchan  v.  Eintoul,  70  N.  T.  1). 

'^  It  was  held,  under  the  act  of  1870,  that  the  surrogate  of  New  York  county, 
upon  a  petition  by  a  creditor  to  compel  an  executor  to  account,  might  appoint  a 
referee  not  only  to  procure  a  mere  accounting  by  the  executor,  but  to  ascertain 
the  correctness  of  the  account,  and  for  that  purpose  to  take  testimony  to  contra- 
dict that  of  the  executor,  and  to  falsify  or  surcharge  the  account  (Matter  of 
Douglass,  8  Redf .  538).  But  whether  the  same  rule  existed  as  to  an  auditor, 
under  the  E.  S.,  g"M«we  (Id.).     An  auditor  appointed  pursuant  to  the  Eevised 
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appear  before  the  referee,  by  counsel,  as  it  was  held  they  might 
before  an  auditor,^  and  such  counsel  may  examine  the  accounting 
party.  An  auditor  appointed  under  the  Revised  Statutes  had  no 
power  to  allow  further  objections  to  be  filed ;  if  the  contestants 
desired  to  present  additional  objections,  they  were  required  to  file 
them  before  the  surrogate,  and  obtain  an  order  referring  them  to 
the  auditor.^  The  report  of  a  referee  in  the  surrogate's  court  has 
been  held  to  have  no  binding  force  or  effect,  and  to  afford  no  evi- 
dence of  the  facts  therein  stated,  until  confirmation  by  the  surro- 
gate.^ The  proceedings  to  review  a  referee's  report  are  now  sub- 
stantially the  same  as  if  the  reference  was  had  in  an  ordinary  civil 
action,  and  the  rules  applicable  thereto  are  to  be  found  in  the  gen- 
eral provisions  of  the  Code  of  Civil  Procedure.^ 

Objections  to  the  account^ — -^ny  party  may  contest  the  ac- 
count, with  respect  to  a  matter  affecting  his  interest  in  the  settle- 
ment and  distribution  of  the  estate.'     The  surrogate  may  require 

Statutes  could  not  withhold  Ms  report  until  his  fees  were  paid,  since  the  allow- 
ance to  be  made  to  him  hy  the  surrogate  was  to  follow  the  confirmation  of  the 
report  or  other  determination  upon  it  (Matter  of  Woodhouse,  1  Law  Bull.  15; 
Matter  of  Foster,  3  Redf.  533).  In  the  latter  case,  the  auditor  instituted  a  pro- 
ceeding to  compel  the  executor  to  take  up  a  report  in  his  favor,  and  there  were 
no  assets  in  his  hands.  Otherwise,  as  to  a  referee  appointed  by  the  surrogate  of 
New  York  county,  in  accordance  with  the  provisions  of  the  statute  of  1870  (Id.). 
Doubtless,  the  latter  ruling  applies  to  a  referee  appointed  under  the  code. 

'  Matter  of  Rich,  3  Eedf.  177. 

■^  Boughton  V.  Flint,  74  N.  Y.  476;  rev'g  13  Hun,  206.  But  see,  now,  Co. 
Civ.  Proc.  §  1018.     See,  also,  Buchan  v.  Rintoul,  70  N.  Y.  1 ;  affl'g  10  Hun,  183. 

3  Estate  of  McEvoy,  1  Law  Bull.  63.  In  Matter  of  Pollock,  3  Redf.  101,  it 
was  held  that,  upon  the  hearing  of  exceptions  to  an  auditor's  report,  the  court 
was  not  bound  to  sustain  or  overrule  the  exceptions ;  but  if  it  became  satisfied  that 
justice  could  not  be  done  in  the  case  without  the  taking  of  further  testimony,  it 
might  reserve  the  question  of  the  exceptions,  and  order  further  testimony  to  be 
taken.  In  New  York  county,  the  following  rule  Is  In  force:  "  When  a  referee's 
report  shall  be  filed,  together  with  the  testimony  taken  before  him,  said  report 
shall  be  confirmed  as  of  course,  unless  exceptions  thereto  shall  be  filed  by  a 
creditor  or  Jiarty  interested  in  the  accounting  or  proceeding,  within  eight  days 
after  a  written  notice  of  such  filing  and  a  copy  of  su^h  report  shall  have  been 
served  upon  the  opposing  party;  and  in  case  exceptions  shall  be  so  filed,  either 
party  may  bring  on  the  hearing  of  said  exceptions  on  eight  days'  notice,  on  any 
stated  motion  day  of  said  surrogate's  court"  (Rule  IX,  Sept.  1,  1880). 

"  See  Co.  Civ.  Proc.  §  993,  et  aeq. 

5  Co.  Civ.  Proc.  §§  2730,  3810.  See  Buchan  v.  Rintoul,  70  N.  Y.  1.  In  Mat- 
ter of  Ritch,  3  Redf.  331,  the  surrogate,  on  objections  being  filed  to  an  account. 
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written  statements  of  claims,  objections  and  other  matters  con- 
tested, so  that  the  issue  may  be  defined,  and  the  parties  precluded 
from  taking  new  objections  after  the  proofs  are  closed  ;  ^  but  the 
objecting  party  is  not  absolutely  confined  to  his  first  objections.^ 
The  allegation  of  objections  may,  of  course,  cover  every  possible 
ground,  such  as  a  want  of  proper  vouchers,  or  that  payments  have 
been  made,  or  that  debts  are  entered  which  are  not  properly  to  be 
charged  against  the  estate,  or  that  fraudulent  charges  have  been 
made,  or  that  assets  not  included  in  the  inventory  have  come  into 
the  hands  of  the  executor  or  administrator.  There  can  be  no 
doubt  as  to  the  power  of  the  surrogate  to  require  the  executor  or 
administrator  to  be  personally  examined  on  oath  before  him  as  to 
the  details  of  the  account,  for  the  purpose  of  enabling  a  party  in- 
terested to  file  objections  to  specific  items ; '  but  this  course  can 
hardly  ever  be  necessary,  in  view  of  the  practice  which  generally 
prevails,  of  permitting  objections  to  be  stated  in  the  most  general 
language.  The  filing  of  a  notice,  which  either  generally  or  spe- 
cifically denies  the  correctness  of  the  account,  is  sufficient  to  raise 
an  issue,  though  unquestionably  the  surrogate  has  a  discretion  to 
require  the  objection  to  be  made  more  definite   and   specific* 


sent  the  account  and  objections  to  an  auditor,  altliougli  the  legatees  filed  a  state- 
ment to  the  effect  that  they  were  satisfied  with  the  account,  and  protested  against 
incurring  the  expense,  the  petitioner  having  made  affidavit  that  he  had  been  re 
quested  by  the  executor  to  act  as  a  disinterested  person,  and  had  promised  the 
testator  to  do  so ;  that  the  other  executors  were  partners  in  business ;  that  two 
of  the  legatees  were  daughters  of  one  of  the  executors,  and  all  of  them  under 
the  influence  of  the  executors. 

'  See  Co.  Civ.  Proc.  §  2533;  Van  Vleck  v.  Burroughs,  6  Barb.  841;  Disos- 
way  V.  Bank  of  Washington,  24  Id.  60.  After  the  proofs  are  closed  and  the 
cause  submitted,  it  is  too  late  to  interpose  the  statute  of  limitations  for  the  first 
time.  The  parties  should  make  statements  of  their  claims,  in  the  nature  of 
pleadings,  so  as  to  define  the  issue  ^Van  Vleck  v.  Burroughs,  6  Barb.  341). 

^  Gardner  v.  Gardner,  7  Paige,  112. 

»  Hathaway  v.  Russell,  7  Abb.  N.  C.  138;  Matter  of  Hall,  Id.  149. 

"  Matter  of  Brenfleck,  Surr.  Ct.  of  N.  T.  Co.,  Dec.  9, 1876,  MS.;  Matter  of 
Hall,  supiu.  See  Matter  of  Boyd,  1  Law  Bull.  87;  Larrour  v.  Larrour,  2  Redf.  74. 
Where  the  widow  was  co-executrix,  and  had  assented  to  improper  expenditures, 
but  was  also  guardian  for  minor  heirs  and  next  of  kin,  and  had  not  expressly 
assented  in  that  capacity,  it  was  held,  that  though  she  could  not,  as  executrix, 
object  to  their  allowance  to  her  co-executor,  she  could  do  so  as  guardian  (Id.). 
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While  it  is  a  proper  and  a  better  practice  to  object  specifically  to 
the  items  of  the  account  which  it  is  meant  to  question,  yet,  under 
a  general  objection  to  any  and  all  of  the  items,  it  has  been  held, 
that  the  surrogate  could  inquire  into  and  scrutinize  the  account, 
and  is  not  bound  by  the  executor's  oath  thereto,  or  the  vouchers 
produced  by  him ;  ^  and  the  surrogate,  in  examining  it,  may  allow, 
for  his  information,  any  person  to  point  out  errors  and  defects 
therein.^ 

Impeaclimg  the  inventory.] — It  is  said  to  be  the  rule  that  an 
inventory  cannot  be  impeached.  But  this  relates  only  to  proceed- 
ings in  relation  to  the  inventory  itself.  Upon  the  accounting,  the 
parties  in  interest  are  at  liberty  to  prove  that  the  representative 
has  not  accounted  for  all  that  he  has  received,  or  which  he  ought 
to  have  received.  On  such  a  charge,  his  inventory  will  not  help 
him,  for  that  is  only  his  own  sworn  statement  of  the  effects.  The 
legal  presumption  is  in  favor  of  the  correctness  of  the  inventory, 
but  this,  as  has  been  above  explained,  goes  no  further  than  to  make 
it  prima  facie  evidence  of  the  assets.  It  may  be  rebutted  by  show- 
ing that  the  account  which  the  executor  or  administrator  renders 
is  false  or  erroneous  in  the  omission  of  assets  received,  or  which 
ought  to  have  been  received,  or  by  showing  that  the  executor  or 
administrator  has  intentionally  failed  to  account  for  parts  of  the 


In  such  a  case,  the  surrogate  should  appoint  a  special  guardian  for  the  purposes 
of  the  accounting  (Id.). 

'  Peck  V   Sherwood,  56  N.  Y.  615. 

''  Buchan  v.  Rintoul,  70  N.  Y.  1.  Where,  therefore,  the  person,  upon  whose 
application  the  order  requiring  the  account  was  granted,  flies  objections  thereto, 
the  surrogate  is  not  bound  to  strike  out  or  dismiss  them,  but,  at  least,  may  re- 
tain and  use  them  as  the  basis  of  his  investigation  (Id. ).  In  New  York  county, 
the  surrogate  has  established  the  following  rule:  "  On  any  accounting  by  an  ex- 
ecutor, administrator,  guardian  or  trustee,  which  may  be  contested,  any  party 
interested,  or  a  creditor  desiring  to  contest  the  account,  shall  file  specific  objec- 
tions thereto  in  writing,  and  serve  a  copy  thereof  upon  the  accounting  party  or 
upon  his  attorney,  in  case  he  shall  have  appeared  by  attorney,  within  eight  days 
after  the  filing  of  the  account  in  the  surrogate's  office,  or  within  such  further 
time  as  shall  be  allowed  by  the  surrogate  or  extended  by  stipulation  of  the  par- 
ties, and  the  contest  of  such  account  shall  be  confined  to  the  items  or  matter  so 
objected  to;  and  if  it  shall  appear  to  the  satisfaction  of  the  surrogate  by  affi- 
davit or  petition  that  an  examination  of  the  accounting  party  will  be  necessary, 
to  enable  the  contesting  party  to  interpose  his  objections,  such  examination  may 
be  ordered  by  the  surrogate  for  that  purpose  "  (Rule  VIII,  Sept.  1,  1880). 
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estate,  or  made  himself  liable  by  wrong  dealing  or  negligence.'' 
Items  in  the  account,  not  disputed,  are  to  be  admitted.^  Where 
the  affidavit  annexed  to  the  account  is  full  and  distinct  as  to  the 
payments,  and  the  items  charged  as  disbursements  under  $20  do 
not,  together,  exceed  $500,  and  the  payment  of  sums  over  that 
amount  are  supported  by  vouchers,  it  is  for  the  party  who  objects 
to  the  account  to  falsify  and  surcharge  it,  by  objections  in  the 
form  of  distinct  and  specific  allegations,  and  on  the  hearing  he 
must  support  his  allegations  by  proof."  In  general,  the  burden 
is  upon  the  person  filing  objections.'' 

The  statute  of  limitations.] — The  statute  of  limitations  is  a 
bar,  as  has  been  already  explained,  to  the  proceeding  for  an  ac- 
counting. It  is  also  available,  on  an  accounting,  as  a  bar  to  any 
claim  presented  against  the  estate,  and  may  be  interposed,  as  well  by 
a  legatee  or  next  of  kin,  as  by  the  executor  or  administrator ;  and 
(with  the  qualification  hereafter  explained)  as  well  against  a  claim 
presented  by  the  executor  or  administrator,  in  his  own  favor,  as 
against  a  claim  by  a  creditor,  legatee,  or  distributee.'  And  the 
same  limitation  which  would  apply  to  the  claim  in  an  action  of 
law  is,  by  analogy,  applicable  to  the  proceedings  in  the  surrogate's 
court.^ 

'  Montgomery  v.  Dunning,  2  Bradf .  220. 

5  Westervelt  v.  Gregg,  1  Barb.  Ch.  469. 

"  Metzger  v.  Metzger,  1  Bradf.  265.  A  payment  made  on  account  of  a  debt 
of  the  estate,  not  exceeding  the  pro  rata  share  to  which  such  debt  would  be  en- 
titled in  the  pro  rata  distribution,  should  be  allowed,  though  the  creditor  do  not 
come  in  to  claim  the  residue  upon  the  final  settlement  (Johnson  v.  Corbett,  11 
Paige,  265). 

*  Matter  of  Lilliendahl,  2  Law  Bull.  98. 

s  Martin  V.  Gage,  9  N.  Y.  398;  Clark  v.  Ford,  1  Abb.  Ct.  App.  Dec.  359; 
"Warren  v.  Paff,  4  Bradf.  260;  Treaty.  Fortune,  2  Id.  116;  Broome  v.  Van 
Hook,  1  Redf.  444. 

«  Clark  V.  Ford,  1  Abb.  Ct.  App.  Dec.  359.  The  statute  begins  to  run  against 
legatees,  whose  bequests  are  made  payable  out  of  the  proceeds  of  real  estate 
directed  to  be  sold  by  the  executors,  from  the  time  the  executors  execute  the 
power  (Warren  v.  Paff,  4  Bradf.  260).  Lands  vested  in  the  deceased  debtor  are 
assets  at  the  time  of  his  death,  and  as  to  them  the  statute  begins  to  run,  from 
the  time  the  compulsory  remedy  afforded  by  the  statute  for  their  sale  can  be  in- 
voked, that  is,  eighteen  months  after  the  grant  of  letters,  or  when  an  account 
of  the  personal  estate  has  been  r^dered  (Id ).  But  a  decree  against  executors 
or  administrators  in  a  court  of  this  State  and  of  general  jurisdiction,  cannot  be 
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Disputed  claims  of  creditors.] — The  language  of  the  former 
statute,  in  terms,  empowered  the  surrogate  to  settle  and  determine 
all  questions,  etc.,  upon  the  settlement  of  an  executor's  or  admin- 
istrator's account,  but  it  was  held  that  he  had  not  power  to  adju- 
dicate upon  the  claim  of  a  third  person  against  the  estate,  if  the 
claim  were  disputed.  There  was  much  conflict  of  opinion  upon 
this  question,  and  there  are  cogent  reasons  of  convenience  and 
propriety  in  favor  of  the  contrary  construction.  For  even  in  the 
proceeding  to  divest  the  title  of  the  heir,  the  surrogate  has  power 
to  pass  upon  disputed  claims ;  and  in  half  the  counties  of  the 
State,  he  has  power,  sitting  as  county  judge,  to  try  a  disputed 
claim  in  an  action  at  law,  which,  under  the  statute  as  construed, 
he  cannot  pass  upon  as  surrogate.  But  the  construction  which 
excludes  this  power  became  well  settled  by  authority.  It  was 
placed  upon  the  language  of  the  act,  and  the  additional  reasons, 
that  to  allow  the  surrogate  to  investigate  disputed  claims,  upon  the 
proceeding  for  an  accounting,  would  not  be  consistent  with  the 
character  and  purposes  of  the  probate  court,  and  would  impose 
upon  these  courts  a  class  and  amount  of  business  and  a  complex- 
ity of  litigation  transcending  the  objects  for  which  they  were  or- 
ganized.^ And  this  construction  is  confirmed  by  the  code,  which 
provides  that  where  the  validity  of  a  debt,  claim,  or  distributive 
share  is  not  disputed,  or  has  been  established,  the  decree  settling 
the  account  of  an  executor  or  administrator  must  determine  to 
whom  it  is  payable,  the  sum  to  be  paid  by  reason  thereof,  and  aU 
other  questions  concerning  the  same.^  The  adjudication  by  the 
surrogate,  in  a  proceeding  for  accounting,  upon  such  a  claim  is, 
therefore,  regarded  as  wholly  without  jurisdiction.  And  since 
administrators  have  no  power  to  submit  to  arbitration,  the  surro- 


questioned  before  the  Burrogate  In  a  proceeding  relating  to  the  personal  estate. 
If  the  statute  of  limitations  was  a  good  har  to  the  claim  in  that  court,  it  should 
have  been  interposed  there.  A  judgment  establishes  a  valid  debt,  entitled  to 
be  paid  in  due  course  of  administration,  if  there  are  assets  -wherewith  to  pay  it 
(Leroy  v.  Bayard,  3  Bradf.  228). 

'  Tucker  v.  Tucker,  4  Abb.  Ct.  App.  Dec.  428,  and  cases  cited;  Cooper  v. 
Pelter,  6  Lans.  485;  Euthven  v.  Patten,  1  Robt.  416;  s.  c.  2  Abb.  N.  S.  121; 
Eichardson  v.  Root,  19  Hun,  473;  Kyle  v.  Kyle,  67  N.  Y.  408;  Shakespeare  v. 
Markham,  72  Id.  400;  Boughton  v.  Flint,  74  Id.  476.     See  ante,  pp.  56,  552. 

2  Co.  Civ.  Proc.  §  2743. 
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gate's  adjudication,  even  though  all  the  parties  are  present  and 
participate  in  the  hearing,  cannot  be  sustained  on  the  ground  of 
consent.^  But  a  judgment  against  a  deceased  person,  although  dis- 
puted or  rejected  by  his  personal  representatives,  need  not  be  sued 
over,  in  order  to  authorize  a  decree  for  its  payment  by  the  surro- 
gate.' It  has  been  held,  however,  that  although  judgment  has 
been  rendered  in  favor  of  the  claim,  both  at  the  special  and  gen- 
eral term  of  the  supreme  court,  if  an  appeal  is  pending  in  the 
court  of  appeals,  the  claim  is  still  in  dispute,  within  the  meaning 
of  this  rule,  and  the  surrogate  has  no  authority  to  allow  it ;  and 
that,  in  such  a  case,  the  surrogate  may  either  retain  a  sufficient 
sum,  or  may  suspend  the  accounting,  and  adjourn  the  proceedings 
until  its  final  decision.'  A  surrogate  has  no  jurisdiction,  upon  the 
final  accounting  of  an  executor,  to  set  off,  against  a  judgment  pre- 
sented as  a  claim  against  an  estate,  a  judgment  belonging  to  the 
estate,  against  the  owner  of  such  judgment ;— -the  power  to  enforce 
the  set-off  of  mutual  judgments  being  of  an  equitable  nature,  and 
not  belonging  to  a  surrogate's  court.*  'Not  can  he,  where  an  exec- 
utor in  good  faith  resists  the  charging  of  a  legacy  upon  the  resid- 
uary estate  in  his  hands,  and  shows  that  there  exists  a  real  ques- 
tion of  fact  or  law,  decide  the  question  upon  settlement  of  the 
executor's  accounts.^ 

Determining  claims  hy  and  against  accounting  parly.] — A 


'  Tucker  v.  Tucker,  supra. 

'  McNulty  V.  Hurd,  72  N.  Y.  518.  The  surrogate  may,  upon  application  for 
such  a  decree,  inquire  into  and  pass  upon  alleged  payments  made  to  apply  upon 
the  judgment,  and  determine  the  amount  due  thereon,  and  may  also  determine 
who  is  the  owner  of  the  judgment  and  entitled  to  the  money;  but  he  has  no  ju- 
risdiction to  determine  whether  there  has  been  an  accord  and  satisfaction,  or 
whether  the  estate  is  entitled  in  equity  to  a  release  or  discharge,  either  in  whole 
or  in  part,  from  the  judgment  (Id.).  It  seems  that  the  remedy  of  the  executors 
or  administrators  to  prevent  the  enforcement  of  the  judgment,  and  to  obtain  re- 
lief where  the  surrogate  has  no  jurisdiction  to  grant  it,  is  by  resort  to  the  proper 
judicial  tribunals.  This  may  be  had  either  before  or  after  a  decree  for  the  pay- 
ment of  the  judgment,  and  a  restraining  process  obtained  to  prevent  either  the 
decree  or  its  enforcement  (Id.).     See  ante,  p.  553. 

»  Curtis  V.  Stilwell,  33  Barb.  354. 

*  Stilwell  V.  Carpenter,  59  N.  Y.  414.  It  seems,  that  the  decree  of  a  surro- 
gate, allowing  a  judgment  as  a  debt  against  the  estate,  does  not  prevent  an  ap- 
plication to  the  proper  tribunal  to, enforce  such  a  set-off  (Id.). 

'  Bevan  v.  Cooper,  73  N.  Y.  318. 
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different  rule  prevailed  before,  and  is  confirmed  by  the  code,  in  re- 
spect to  the  surrogate's  jurisdiction,  to  determine  a  disputed  claim 
of  the  executor  or  administrator.  Upon  a  judicial  settlement  of  the 
account,  the  accounting  party  ^  "  may  prove  any  debt  owing  to  him 
by  the  decedent.  Where  a  contest  arises  between  the  accounting 
party  and  any  of  the  other  parties,  respecting  any  property  alleged 
to  belong  to  the  estate,  but  to  which  the  accounting  party  lays 
claim ;  or  respecting  a  debt,  alleged  to  be  due  by  the  accounting 
party  to  the  decedent,  or  by  the  decedent  to  the  accounting  party ; 
the  contest  must  be  tried  and  determined  in  the  same  manner  as 
any  other  issue,  arising  in  the  surrogate's  court. "  ^  But  the  ex- 
ecutor or  administrator  must  present  and  support  the  claim,  and 
procure  it  to  be  affirmatively  allowed.^  The  proper  time  for  pre- 
senting and  determining  a  claim  against  the  administrator  for  an 
alleged  individual  debt  due  by  him  to  the  intestate,  is  on  the  final 
accounting ;  ^  and  he  may  be  charged  for  such  debt  wherever  he 


'  Whether  executor,  administrator,  or  testamentary  trustee. 

-  Co.  Civ.  Proc.  §§  3739,  2811.  See  Stiles  v.  Burch,  5  Paige,  133;  Payne  v. 
Matthews,  6  Id.  19;  Gardner  v.  Gardner,  7  Id.  113;  Jumel  v.  Jumel,  7  Id.  591; 
Merchant  v.  Merchant,  3  Bradf.  432;  Matter  of  Leslie,  8  Redf.  380;  Leviness  v. 
Cassebeer,  3  Id.  491;  Barras  v.  Barras,  4  Id.  263;  Smith  v.  Christopher,  6  Supm. 
Ct.  (T.  &  C.)  388  ;  Richardson  v.  Root,  19  Hun,  476;  Kyle  v.  Kyle,  67  N.  Y. 
401;  Bevan  v.  Cooper,  73  Id.  318;  Boughton  v.  Flint,  74  Id.  476.  See  the  last- 
named  case,  for  a  distinction  between  a  claim  of  an  equitable,  and  one  of  a  com- 
mon-law nature. 

•''  Evidence  being  given  that  testator  had  agreed  with  M.,  one  of  his  execu- 
tors, to  support  him,  if  he  would  attend  to  his  (testator's)  business,  and  of  testa- 
tor's saying  he  had  promised  M.  to  pay  him  sufficient  for  bis  own  and  family 
expenses,  and  of  his  expressing  himself,  a  short  time  before  death,  as  satisfied 
with  M.'s  attention  to  the  business,  it  was  held  that  M.'s  claim  for  compensation 
was  properly  allowed  as  a  payment  to  him  by  the  executors  (Gilman  v.  Gilman, 
3  Lans.  1).  It  seems  that  an  executor  or  administrator,  holding  in  his  own  right 
a  mortgage,  the  payment  of  which  has  been  assumed  by  the  decedent,  is  bound 
to  resort  to  the  funds  of  the  estate  before  proceeding  against  sureties  (Nichols  v. 
Smith,  43  Barb.  381).  The  rule  that  an  executor  or  administrator  cannot  set  off 
a  debt  due  to  him  personally,  or  purchased  by  him  since  the  decedent's  death, 
against  a  demand  against  the  estate,  applies  to  the  case  of  a  judgment  for  costs 
against  the  executor  or  administrator  in  his  representative  capacity,  and  to  be 
collected  out  of  the  estate  (Dudley  v.  Griswold,  3  Bradf.  34).  Nor  can  he  set 
off,  in  equity,  a  debt  due  to  him  personally  against  a  claim  of  the  defendant  on 
the  estate  (Mead  v.  Merritt,  3  Paige,  403).     See  ante,  p.  536. 

^  Churchill  v.  Prescott,  3  Bradf.  338;  Gardner  v.  Gardner,  7  Paige,  113. 
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administers,  notwithstanding  he  resides  in  another  jurisdiction, 
unless  the  rights  of  creditors  in  the  place  of  his  residence  require 
protection.^ 

Additional  power  where  testamentary  trustee  accounts.'] — The 
restriction  upon  the  surrogate's  power,  whereby  he  is  not  allowed, 
upon  the  accounting  of  an  executor  or  administrator,  to  determine 
a  disputed  claim  of  a  third  person  against  the  estate,  does  not  ex- 
ist in  the  case  of  an  accounting  by  a  testamentary  trustee.  The 
code  provides  that  "  upon  a  judicial  settlement  of  the  account  of 
a  testamentary  trustee,  a  controversy  which  arises,  respecting  the 
right  of  a  party  to  share  in  the  money  or  other  personal  property 
to  be  paid,  distributed,  or  delivered  over,  must  be  determined  in 
the  same  manner  as  other  issues  are  determined."  '^ 

Effect  of  statute  limitations,  on  accounting  pa/rty's  claim.] — 
"  From  the  death  of  the  decedent,  until  the  first  judicial  settle- 
ment of  an  account  of  his  executor  or  administrator,  the  running 
of  the  statute  of  limitations,  against  a  debt  due  from  the  decedent 
to  the  accounting  party,  or  any  other  cause  of  action,  in  favor  of 
the  latter  against  the  decedent,  is  suspended,  unless  the  accounting 
party  was  appointed  upon  the  revocation  of  former  letters  issued 
to  another  person ;  in  which  case,  the  running  of  the  statute  is  so 
suspended,  from  the  grant  of  letters  to  him,  until  the  first  judicial 
settlement  of  his  account.  After  the  first  judicial  settlement  of 
the  account  of  an  executor  or  administrator,  the  statute  of  limita- 
tions begins  again  to  run  against  a  debt  due  to  him  from  the  de- 
cedent, or  any  other  cause  of  action  in  his  favor  against  the  de- 
cedent." * 

Allowing  for  property  lost,  etc.] — Upon  a  judicial  settlement 
of  the  account  of  an  executor,  administrator,  or  trustee,  the  surro- 
gate may  allow  the  accounting  party,  for  property  of  the  dece- 
dent, perished  or  lost  without  the  fault  of  the  accounting  party.* 

Proofs.] — The  surrogate  should  not  refuse  to  allow  proof  of 
certain  payments  to  the  next  of  kin,  because  the  parties  have  sub- 


'  Churchill  v.  Prescott,  3  Bradf.  333.  ^ 

=  Co.  Civ.  Proc.  §  3813.  '  Co.  Civ.  Proc.  §§  3740,  3811. 

*  Co.  Civ.  Proc.  §§  3741,  3811.     See  ante,  p.  513. 
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mitted  their  case  without  proof  of  such  payment,  if  the  applica- 
tion is  made  while  the  proceedings  are  still  pending,  and  after  the 
surrogate  has  announced  that  he  would  hear  the  parties  touching 
anything  that  had  escaped  his  attention,  when  they  come  hefore 
him  to  settle  the  decree.-'  An  objection  filed  to  an  account  of  an 
executor  or  administrator,  that  he  had  allowed  more  than  was  ac- 
tually due  to  a  creditor,  does  not  avail  to  enable  the  contestants  to 
object,  for  the  first  time,  in  the  appellate  court,  that  he  had  not 
actually  paid  the  amount  allowed.^ 

General  ^yi'lnciples  of  settlement^ — In  adjusting  the  accounts 
of  executors  and  administrators,  the  surrogate's  court  is  governed 
by  principles  of  equity,  as  well  as  of  law  ;  ^  and  it  is  at  all  times 
competent  for  the  executor,  unimpeded  by  technical  rules,  to  show 
the  fairness  of  his  dealings,  the  real  nature  of  his  transactions,  and 
the  amount  for  which  he  should  be  held  liable.  Thus,  where  he 
has  sold  property  belonging  to  the  estate,  the  price  mentioned  in 
the  conveyance  is  not  necessarily  conclusive  on  him  on  the  ac- 
counting.* He  must  be  prepared  to  establish  the  propriety  of  his 
payments,  if  disputed ;  yet  (with  the  exceptions  above  stated),  the 
burden  of  impeaching  the  payments,  if  they  are  duly  supported 
by  his  oath,  is  upon  the  party  objecting.  Where  the  executor  or 
administrator  is  thus  examined  under  oath  by  an  adverse  party,  it 


'  People  v.  Coffin,  7  Hun,  608.  The  submission  of  the  case,  without  proof  of 
the  payments,  at  most,  furnishes  matter  for  the  exercise  of  his  discretion,  like 
an  application  on  a  trial  to  introduce  further  testimony  after  counsel  have 
rested,  or  to  recall  a  witness  after  he  has  left  the  stand;  and  although,  as  a  gen- 
eral rule,  a  higher  court  will  not  review  the  exercise  of  a  discretionary  power 
by  an  inferior  tribunal,  yet  it  is  their  duty  to  do  so  in  the  case  of  a  palpable 
abuse  of  discretion.  As  the  surrogate  in  this  case  refused  to  exercise  his  discre- 
tion, on  the  ground  of  a  want  of  power,  that  was  an  error  which  it  was  the  duty 
of  the  higher  court  to  correct  (Id.). 

2  Boughton  V.  Flint,  74  N.  Y.  476. 

'  A  party  seeking,  before  the  surrogate,  to  open  a  settled  account,  must  show 
such  a  case  as  would  enable  him  to  surcharge  and  falsify  it  by  a  bill  in  equity 
(Valentine  v.  Valentine,  2  Barb.  Oh.  430).  Where  the  executor  kept  his  ac- 
counts in  books,  which  were  exhibited  to  the  parties  interested,  the  accounts 
were  kept  in  a  plain  and  intelligible  manner,  and  quarterly  settlements  were 
made  and  receipts  given  for  more  than  ten  years, — it  was  held  that  the  accounts 
should  not  be  disturbed,  unless  very  satisfactory  reasons  were  shown  (Mann  v. 
Lawrence,  3  Bradf.  424). 

*  Upson  v.  Badeau,  3  Bradf.  13. 
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is  held  that  his  whole  statement  must  be  taken  together ;  and  a 
part  tending  to  charge  him  cannot  be  separated  from  a  part  tend- 
ing to  explain  it  and  operating  in  his  f  avor.^ 

Services  of  the  executor  or  administrator.^ — Some  conflict  of 
opinion  has  arisen  as  to  whether  an  executor  or  administrator,  or 
a  guardian  or  other  trustee,  who,  in  the  course  of  the  care  of  the 
estate  committed  to  his  administration,  renders  personal  services, 
such  as  work  and  labor  in  the  repair  of  buildings,  is  entitled  to  an 
allowance  therefor.  The  general  principle  must  be  deemed  settled 
against  such  allowances,  unless  specifically  authorized  by  the  judi- 
cial act  of  the  surrogate,  or  a  court  of  competent  jurisdiction,  be- 
fore they  are  rendered.  And  in  case  of  a  guardian  rendering 
voluntary  services,  the  broad  rule  has  been  established  that  it 
makes  no  difference  whether  he  applies  to  the  surrogate  for  a 
formal  order  directing  the  performance  of  such  service,  and  fixing 
the  compensation  for  it  before  the  service  is  done,  or  whether, 
after  such  a  service  has  been  rendered,  the  surrogate  ratifies  and 
allows  it,  and  fixes  and  awards  the  charge  against  the  estate  as  an 
extra  compensation ;  for  in  each  case  the  surrogate  is  asked  to  act 
upon  the  representation  and  proof  of  the  guardian  as  to  the  neces- 
sity, the  extent,  and  the  value  of  the  services  to  be  rendered,  or 
which  have  been  rendered,  and  hence  there  may  arise  the  incentive, 
on  the  part  of  the  guardian,  to  create  or  magnify  the  need  and  to 
overrate  the  value  of  the  performance ;  therefore  the  settled  rule, 
that  an  executor  or  administrator  or  guardian  cannot  receive  from 
the  estate  any  compensation  beyond'  the  commissions  allowed  by 
the  statute,  must  apply,  and  his  claim  for  such  a  service  must  be 
rejected.^ 

'  Ogilvie  V.  Ogilvie,  1  Bradf.  356.  Compare  Rouse  v.  "Whited,  25  N.  Y.  170. 
Upon  a  question  of  assets,  the  declarations  of  the  decedent  as  to  the  amount  or 
value  of  his  property,  are  not  competent  to  charge  the  administrator  with  assets. 
The  administrator  is  only  bound  to  a  faithful  attempt  to  realize  upon  such  assets 
as  may  come  to  his  knowledge.  The  declarations  of  deceased  can  have  no  other 
efEect  than  to  put  him  upon  inquiry,  upon  their  being  brought  home  to  him 
(Ginochio  v.  Porcella,  3  Bradf.  277).  It  is  error  for  the  surrogate  to  receive  evi- 
dence of  the  declarations  of  the  testator,  against  the  executor,  in  reference  to 
business  matters  between  them,  tending  to  charge  the  latter  with  an  indebted- 
ness to  the  estate  (Everts  v.  Everts,  62  Barb.  577'. 

"  Morgan  v.  Hannas,  13  Abb.  Pr.  N.  S.  361 ;  rev'g,  39  Barb.  20.  Compare 
the  Parsee  Merchant's  Case,  8  Daly,  529;    11  Abb.  Pr.  N.  S.  209;   Hopper  v. 
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Investments. — Advances  to  Beneficiaries. — Contents  of  the  Decree. 

Investments. '\ — In  applying,  upon  the  accounting,  the  rule  re- 
quiring a  trustee  to  be  faithful,  diligent  and  prudent  in  the  admin- 
istration of  the  estate,  a  question  often  arises  as  to  his  liability  for 
unprofitable  or  disastrous  investments.  The  duty  of  the  custodian 
of  the  estate  in  this  respect  has  already  been  discussed ;  and  he 
may  be  charged  upon  the  accounting  for  the  losses  incurred  in  a 
departure  from  that  duty.  Where  the  executor  or  administrator 
has  divided  the  fund  by  making  separate  investments,  the  parties 
in  interest  are,  perhaps,  ordinarily  at  liberty  to  approve  and  sanc- 
tion such  as  they  think  it  for  their  interest  to  approve,  and  to  dis- 
aiBrm  and  reject  investments  which  have  been  improperly  made 
in  violation  of  the  duty  of  the  executor  or  administrator.^ 

Admances  to  beneficiaries.] — ^Moneys  advanced  by  an  executor 
or  administrator,  out  of  his  own  resources,  to  a  legatee  or  distrib- 
utee, may  be  reimbursed  by  allowing  his  charge  therefor  on  his 
accounting.^  But  where  allowances  are  made  for  the  support  of 
minors  in  the  family  of  the  executor  or  administrator,  the  subject 
of  offsetting  the  value  of  their  services  should  be  considered.^ 

Sued.  6. — The  deckeb  and  its  effect. 

Contents  of  the  decree.] — The  decree,*after  briefly  reciting  the 
proceedings,  should  declare  that  the  executor  or  administrator  is 
charged  with  a  specified  sum,  which  is  usually  the  amount  of  the 
inventory,  as  modified,  if  at  all,  upon  the  accounting,  by  proof  of 
additional  assets  or  erroneous  valuation,  or  of  losses  for  which  he 
is  not  liable,  and  it  should  declare  that  he  is  credited  with  the  ex- 


Adee,  3  Duer,  335.  It  has  also  been  held,  that  an  executor  or  other  trustee  of  a 
fund  invested  in  land,  who  pays  the  highway  taxes  thereon  by  his  personal 
labor,  is  entitled  to  be  allowed  the  amount  thereof  in  his  account,  as  if  it  had 
been  paid  in  money  (Lansing  v.  Lansing,  45  Barb.  183;  s.  c.  1  Abb.  Pr.  N.  S. 
380;  and  31  How.  Pr.  55).  But  in  this  case  the  liability  is  created  and  liquidated 
by  law.  Executors  and  administrators  cannot  be  allowed  a  disbursement  for 
clerical  services  in  making  up  the  accounts  of  a  deceased  agent.  It  is  the  duty 
of  the  administrator  of  the  agent,  after  his  death,  as  of  the  agent  himself,  if 
living,  to  render  such  account  without  charge  (Brown's  Accounting,  16  Abb. 
Pr.  N.  8.  457). 

■  King  V.  Talbot,  40  N.  Y.  76.    See  ante,  p.  500. 

2  Broome  v.  Van  Hook,  1  Redf .  444.  ^ 

"  Evertson  v.  Tappen,  5  Johns.  Ch.  497. 
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penses  of  administration,  the  debts  paid,  and  other  sums  which 
have  been  liquidated,  established  and  allowed,  according  to  the 
principles  stated  in  the  preceding  pages.  The  costs  of  the  pro- 
ceeding should  also  be  awarded ;  and  the  payment  and  distribu- 
tion of  the  surplus  remaining  should  be  directed,  according  to  the 
rights  of  the  parties.* 

Apportionment  in  case  of  deficiency. 1 — If  the  fund  is  not  suf- 
ficient to  pay  aU  the  debts  in  full,  the  pro  rata  dividend  is  to  be 
ascertained  by  adding  together  all  the  debts  due  to  creditors  of 
the  estate,  which  are  neither  secured  by  a  mortgage  upon  real 
property,  nor  entitled  to  a  preference  in  payment,  including  the 
balances  of  mortgage  debts  not  fully  secured ;  and  the  percentage 
which  the  personal  estate  will  pay  of  that  amount  should  be  com- 
puted, although  some  of  those  debts  had  been  previously  paid  by 
the  representative,  either  wholly  or  in  part.^  From  the  pro  rata 
dividend  of  each  debt,  when  thus  ascertained,  there  should  be 
deducted  the  sum  or  sums  already  paid  thereon,  if  any,  by  the 
executor  or  administrator ;  and  the  surrogate  should  only  decree 
payment  of  the  deficiency  of  each  creditor's  ^ro  rata  share  which 
he  has  not  already  received.^  Where  the  decedent  owed  a  debt  to 
a  creditor  who  was  indebted  to  the  decedent  in  a  larger  amount, 
the  debt  of  the  decedent  should  not  be  added  to  his  other  debts^ 
in  computing  the  pro  rata  dividend,  but  it  should  be  offset  against 
the  larger  debt  due  to  the  decedent ;  and  the  balance  of  such 
larger  debt  only  should  be  charged  to  the  executor  or  administra- 
tor in  the  account  of  the  estate  which  has  come  to  his  hands.  And 
where  the  smaller  debt  was  due  to  the  decedent,  it  should  be  de- 
ducted from  the  larger  debt  of  his  creditor,  and  the  balance  only 
should  be  brought  into  the  account,  as  the  debt  of  the  decedent, 
upon  which  the^ro  rata  dividend  to  creditors  is  to  be  computed.^ 


'  To  settle  the  accounts  of  a  representative,  is  to  ascertain  what  is  justly  due 
by  him  to  the  several  persons  who  are  entitled  to  share  in  the  distribution  of 
the  moneys  in  his  hands,  after  defraying  the  expenses  of  the  trust  (People  v. 
Coffin,  7  Hun,  608).    And  see  Seaman  v.  Duryea,  11  N.  Y.  334. 

^  See  Matter  of  Phyfe,  5  N.  Y.  Leg.  Obs.  331,  as  to  debts  not  presented  after 
advertisement  commenced. 

'  Johnson  v.  Corbett,  11  Paige,  265. 

*  Id.    A  decree  which  merely  settles  the  account  of  an  executor  by  fixing 
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Effect  of  Settlement,  as  to  Executor  or  Administrator. 

Decree  must  contain  summary  of  account-l — ''Each  decree, 
wliereby  an  account  is  judicially  settled,  must  contain,  in  the  body 
thereof,  a  summary  of  the  account  as  settled,  or  must  refer  to  such 
a  summary,  which  must  be  recorded  in  the  same  book,  and  js 
deemed  a  part  of  the  decree."  * 

Effect  of  settlement,  as  to  executor  or  administi'otor.] — "A  ju- 
dicial settlement  of  the  account  of  an  executor  or  administrator, 
either  by  the  decree  of  the  surrogate's  court,  or  upon  an  appeal 
therefrom,  is  conclusive  evidence,  against  all  the  parties  who  were 
duly  cited  or  appeared,  and  all  persons  deriving  title  from  any  of 
them  at  any  time,  of  the  following  facts,  and  no  others  : 

"  1.  That  the  items  allowed  to  the  accounting  party,  for  money 
paid  to  creditors,  legatees,  and  next  of  kin,  for  necessary  expenses, 
and  for  his  services,  are  correct. 

"  2.  That  the  accounting  party  has  been  charged  with  all  the 
interest  for  money  received  by  him,  and  embraced  in  the  account, 
for  which  he  was  legally  accountable. 

"  3.  That  the  money  charged  to  the  accounting  party,  as  col- 


the  amount  of  the  balance  in  his  hands  subject  to  distribution,  but  which  does 
not  direct  a  distribution,  or  name  the  distributees,  or  provide  any  mode  of  as- 
certaining them,  or  the  shares  due  to  them,  respectively,  cannot  be  made  the 
foundation  of  an  action  by  one  claiming  to  be  entitled  to  one  of  such  distribu- 
tive shares  (Johnson  v.  Eichards,  3  Hun,  454). 

'  Co.  Civ.  Proc.  §  2551.  The  following  rules  are  in  force  in  New  York 
county:  "In  any  judicial  accounting,  wherein  a  special  guardian  shall  be  ap- 
pointed to  protect  the  interests  of  an  infant  party  to  such  accounting,  no  decree 
will  be  entered  as  upon  default  against  such  infant,  but  such  decree  shall  only 
be  so  entered  on  the  written  report  of  the  special  guardian,  that  he  has  carefully 
examined  the  account  and  finds  it  correct "  (Rule  XII,  Sept.  1,  1880).  "  When- 
ever an  infant,  interested  in  any  proceeding  in  said  surrogate's  court,  shall  be 
represented  by  a  general  guardian,  no  decree  will  be  entered  without  appoint- 
ing a  special  guardian  to  represent  said  infant's  interest  therein,  unless  such 
general  guardian  shall  file  his  appearance  in  writing  with  the  clerk  of  said  sur- 
rogate's court"  (Rule  XIV,  Sept  1,  1880).  "All  orders  and  decrees  to  be  .en- 
tered in  litigated  motions,  unless  settled  by  consent,  must  be  noticed  for  settle- 
ment, and  a  copy  of  the  proposed  order  served  at  least  one  day  before  the  same 
shall  be  presented  for  settlement  at  the  surrogate's  chambers,  and  all  decrees  to 
be  entered  in  contested  probate  or  accounting  proceedings  shall  be  settled  be- 
fore said  surrogate,  at  his  chambers,  on  two  days'  notice,  and  the  service  of  a 
copy  of  the  proposed  decree ;  and  no  such  order  or  decree  will  be  signed  in  the 
absence  of  the  opposing  attorney,  unless  proof  or  admission  of  such  service 
shall  be  presented  to  the  surrogate  on  such  settlement "  (Rule  X,  Sept.  1,  1880). 
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lected,  is  all  that  was  collectible,  at  the  time  of  the  settlement,  on 
the  debts  stated  in  the  account. 

"  4.  That  the  allowances  made  to  the  accounting  party,  for  the 
decrease,  and  the  charges  against  him  for  the  increase,  in  the  value 
of  property,  were  correctly  made." ' 

How  far  the  decree  is  concluswe.] — The  decree  establishes  not 
only  the  fact  that  the  payments  were  made,  but  that  they  were 
rightfully  made.  The  validity  of  the  debt  and  the  right  of  the 
party  to  whom  it  is  paid  is  adjudged,  as  well  as  the  fact  of  pay- 
ment.^ Hence  a  judgment  creditor,  who  was  a  party  to  the  ac- 
counting, is  barred  by  the  decree  from  bringing  thereafter  a  cred- 
itor's suit,  to  impeach  as  fraudulent  the  settlements  made  by  the 
executor  or  administrator,  and  embraced  in  the  account.'  The  de- 
cree, however,  and  the  formal  discharge  contained  in  it,  relate 
only  to  his  accounts  up  to  that  period ;  other  assets  may  be  real- 
ized, and  new  liabilities  incurred ;  and  where,  on  the  accounting, 
a  creditor  does  not  take  his  share  of  the  fund,  the  executor  retains 
it  in  the  capacity  of  an  executor.*  A  creditor  who  does  not  pre- 
sent his  claim,  is  not  barred  by  the  decree,  except  from  resort  to 
the  assets  included  in  the  decree.  The  decree  is  conclusive  only 
so  far  as  it  is  expressly  made  conclusive  by  statute.  Though  a 
creditor  who  does  not  appear  loses  his  claim  on  the  particular 
fund,  he  retains  it  against  the  estate.'  So,  where  the  accounting 
is  by  co-executors  or  co-administrators,  it  is  no  bar  to  an  action  by 


'  Co.  Civ.  Proc.  §  2743.  The  original  of  this  provision  did  not  cure  defects 
in  the  jurisdiction  of  the  subject-matter  of  the  settlement ;  the  decree  being  not 
conclusive,  even  in  the  respects  enumerated,  as  to  a  claim  of  which  the  surro- 
gate had  not  jurisdiction  (Tucker  v.  Tucker,  4  Abb.  Ct.  App.  Dec.  438.  See 
Brown  v.  Brown,  53  Barb.  217). 

■  Wright  v.  Meth.  Episc.  Church,  HoflEm.  203. 

*  Eose  V.  Lewis,  3  Lans.  330. 

■*  PafE  V.  Kinney,  1  Bradf.  1.  Compare,  however,  Pafl  v.  Kinney,  5  Sandf . 
380. 

'  Bank  of  Poughkeepsie  v.  Hasbrouck,  6  N.  T.  316.  In  that  case,  the  payee 
of  a  note  of  the  intestate  had  pledged  it,  but  concealing  this  fact,  he  claimed 
payment  from  the  administrator,  representing  that  it  was  lost,  and  the  adminis- 
trator paid  him,  and,  upon  his  final  accounting,  had  it  allowed  to  himself,  upon 
the  distribution.  It  was  held  that  the  payee,  who  had  not  presented  the  de- 
mand, nor  appeared  before  the  surrogate,  was  entitled  to  proceed  against  the 
estate,  or  to  recover  the  money  from  the  administrator,  as  received  to  his  use. 


684  ACCOUNTIIfGS. 


How  Far  the  Decree  is  Conclusive. 


one  against  the  other,  for  a  debt  due  by  the  latter  to  the  estate, 
and  which  did  not  enter  into  the  accounting.^  Nor  is  the  decree 
a  bar  to  an  action  brought  for  the  enforcement  of  a  trust  of  which 
the  accounting  parties  become  trustees,  ex  maleficio,  where  the 
matter  was  not  embraced  in  the  accounts,  and  the  question  was 
not  litigated  on  the  settlement.^  The  decree  is  made  conclusive 
as  evidence  /  *  it  is  reviewable  on  appeal.*  The  decree  is  as  con- 
clusive against  infants  as  it  is  against  other  parties. 


'  Wurts  V.  Jenkins,  11  Barb.  546.  Where  a  citation  to  compel  the  adminis- 
trator and  administratrix  to  account,  was  served  on  the  former  only,  who,  upon 
its  return,  applied  for  a  citation  to  all  parties  interested  to  attend  a  final  ac- 
counting, and  all  attended,  including  the  administratrix;  but  the  administrator, 
who  assumed  to  act  alone  as  such,  accounted  alone,  and  was  treated  by  the  sur- 
rogate as  accountable  for  the  whole  estate,  it  was  held  that  this  was  a  final 
settlement  of  the  whole  estate,  and  not  a  partial  settlement  of  the  accounts  of 
only  one  of  its  representatives  (People  v.  Townsend,  37  Barb.  520). 

«  Fulton  v.  Whitney,  66  N.  Y.  548;  atfi'g  5  Hun,  17.  For  a  case  where  the 
decree  was  held  not  to  be  a  bar  to  an  action,  by  legatees  who  were  not  parties  to 
the  accounting,  to  obtain  a  construction  of  the  decedent's  will,  and  in  effect  to 
review  the  determination  of  the  sm-rogate,  see  Fisher  v.  Banta,  66  N.  Y.  468. 

''  As  to  evidence  of  misappropriation  on  the  part  of  representatives,  see  Ferris 
V.  Van  Vechten,  73  N.  Y.  113. 

*  Stiles  V.  Burch,  5  Paige,  182.  In  Wright  v.  Fleming,  12  Hun,  469,  it  ap- 
peared that  the  plaintiff,  in  proceedings  instituted  by  him  before  a  surrogate  for 
the  final  passage  of  his  accounts,  put  in  evidence  instruments  under  seal,  duly 
executed  and  acknowledged  by  several  of  the  next  of  kin,  releasing  him  from  aU 
liability  growing  out  of  his  administration  of  the  estate,  and  assigning  to  him 
their  respective  shares  therein.  Upon  objections  to  their  validity  being  made  by 
the  attorney  of  the  parties  executing  them,  the  surrogate  decided  to  exclude 
them,  and  directed  the  entry  of  a  judgment  against  the  plaintiff  in  favor  of  the 
parties  by  whom  they  were  executed.  The  plaintiff  thereupon  brought  this  action, 
to  which  all  of  the  next  of  kin,  except  the  plaintiff  himself,  were  made  defend- 
ants, setting  forth  the  above  facts ;  that  the  amount  of  the  judgment  proposed  to 
be  entered  would  exceed  $1,000,000;  that  the  entry  of  such  a  judgment  would 
be  greatly  injurious  to  plaintiff's  business;  that  such  decree  would  operate 
in  law  as  an  estoppel  against  him;  that  he  could  not  contest  its  validity  nor  re- 
sist its  collection,  except  by  the  slow  course  of  an  appeal,  pending  which  he 
would  receive  irreparable  injury,  and  prayed  that  the  defendants  be  restrained 
from  entering  any  decree  by  which  he  should  be  directed  to  pay  any  sum  to  the 
parties  executing  the  said  releases.  But  a  demurrer  interposed  by  the  defend- 
ants, upon  the  ground  that  the  complaint  did  not  state  facts  sufiScient  to  consti- 
tute a  cause  of  action,  was  sustained;  the  court  holding  that  plaintiff's  remedy 
for  any  error  committed  by  the  surrogate  was  by  an  appeal  from  the  judgment, 
and  that  a  court  of  equity  would  not  interfere. 
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The  question  of  the  conclusiveness  of  the  decree,  as  evidence  of 
the  liability  of  the  sureties  in  the  accounting  party's  official  bond, 
has  been  treated  in  a  previous  chapter.^  The  allowance  made  by 
a  surrogate,  for  the  costs  and  counsel  fees  on  an  accounting,  is  not 
conclusive  in  an  action  by  the  attorney,  to  recover  for  his  services 
and  disbursements.^  Where  money  has  been  paid  upon  an  erro- 
neous decree  of  a  surrogate,  which  is  afterwards  reversed,  the 
payer  may,  after  demand  and  refusal,  maintain  an  action  to  recover 
the  amount  paid.' 

The  obligation  of  the  executor,  etc.] — The  usual  provision,  that 
the  executor  or  administrator  pay  over  the  balance  found  in  his 
hands,  is  not  a  payment  so  as  to  discharge  him,  nor  is  it  a  payment 
so  as  to  exonerate  the  fund  distributable,  as  against  the  person  to 
whom  it  is  made  payable.  The  decree  gives  to  the  distributee  a 
remedy  against  the  executor  personally,  for  his  proportion  of  the 
fund  found  to  be  in  the  hands  of  the  latter.  But  this  remedy  is 
cumulative,  and  does  not  impair,  in  the  least,  the  remedy  against 
the  fund  itself.  Nothing  short  of  actual  payment,  or  some  act  of 
the  distributee  to  its  prejudice,  will  exonerate  the  trust  fund  from 
the  claims  of  the  latter.* 


'  See  p.  393,  ante;  and  Dayton  v.  Johnson,  69  N.  Y.  419,  where  the  court  of 
appeals  was  divided  upon  the  question  whether,  in  such  an  action,  a  decree  of 
the  surrogate  adjudging  defendant's  principal  to  be  in  default,  and  determining 
the  amount  thereof,  was  competent  evidence  against  the  defendant  to  show  a 
breach  of  the  bond,  it  appearing  by  the  decree  that  the  citation  upon  which  the 
proceedings  before  the  surrogate  were  based,  was  only  served  upon  such  princi- 
pal by  publication. 

«  Mygatt  V.  Wilcox,  1  Lans.  55;  affi'd,  45  N.  T.  306. 

2  Scholey  v.  Halsey,  72  N.  Y.  578.  As  to  when  defendants  in  such  an  action 
may  be  regarded  as  joint  debtors,  so  that  demand  of  one  is  suflBcient  (Id.). 

^  Clapp  V.  Meserole,  38  Barb.  661 ;  affi'd,  1  Abb.  Ct.  App.  Dec.  362.  Where 
an  administrator,  having  sold  land,  under  a  surrogate's  order,  and  taken  a  bond 
and  mortgage  from  the  purchaser,  to  secure  the  price,  drew  an  order  on  the  pur- 
chaser, in  favor  of  A.,  for  part  of  the  debt,  stating  in  the  order  that  the  amount 
should  be  credited  on  the  bond  and  mortgage;  but  the  purchaser  refused  to  pay 
the  order,  as  the  bond  and  mortgage  had  been  assigned  to  B. ;  it  was  held  that 
the  administrator,  having  received  the  full  amount  of  the  bond  and  mortgage 
from  the  assignee,  and  having  been  credited  for  the  amount  of  the  debt  to  A., 
in  his  account  with  the  surrogate,  was  personally  liable  to  A.  for  the  amount  of 
the  order,  as  for  so  much  money  had  and  received  to  the  use  of  A.  (Mosher  v. 
Hubbard,  13  Johns.  510). 
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Effect  of  settlement,  as  to  testamentary  trustees.'] — A  decree, 
made  upon  a  judicial  settlement  of  the  account  of  a  testamentary- 
trustee,  or  a  judgment  rendered  upon  an  appeal  from  such  a  de- 
cree, has  the  same  force,  as  a  judgment  of  the  supreme  court  to 
the  same  effect,  as  against  each  party  who  was  duly  cited  or  ap- 
peared, and  every  person  who  would  be  bound  by  such  a  judg- 
ment, rendered  in  an  action  between  the  same  parties.^  It  will  be 
observed,  that  the  effect  of  the  decree  is  broader  than  in  the  case 
of  the  accounting  of  an  executor  or  administrator. 

Direction  for  payTnent  and  distribution.'] — ^Where  an  account 
is  judicially  settled,  and  any  part  of  the  estate  remains,  and  is 
ready  to  be  distributed  to  the  creditors,  legatees,  next  of  kin,  hus- 
band, or  wife  of  the  decedent,  or  their  assigns,  the  decree  must 
direct  the  payment  and  distribution  thereof  to  the  persons  so  enti- 
tled, according  to  their  respective  rights.  If  any  person,  who  is  a 
necessary  party  for  that  purpose,  has  not  been  cited  or  has  not  ap- 
peared, a  supplemental  citation  must  be  issued,  as  heretofore 
mentioned.^  "Where  the  validity  of  a  debt,  claim,  or  distributive 
share,  is  not  disputed,'  or  has  been  established,  the  decree  must 
determine  to  whom  it  is  payable,  the  sum  to  be  paid  by  reason 
thereof,  and  all  other  questions  concerning  the  same.  With  re- 
spect to  the  matters  above  enumerated,  the  decree  is  conclusive 
upon  each  party  to  the  special  proceeding,  who  was  duly  cited  or 
appeared;  and  upon  every  person  deriving  title  from  such  a 
party.^ 

Direction  to  deliver  specific  property.] — "  In  either  of  the  fol- 
lowing cases,  the  decree  may  direct  the   delivery  of  an  unsold 


'  Co.  Civ.  Proc.  §  3813.  «  See  Co.  Civ.  Proc.  §  2737. 

^  Or  even  where  it  is  disputed,  in  the  case  of  a  testamentary  trustee  (see  Co. 
Civ.  Proc.  §§  2811,  3812). 

•*  Co.  Civ.  Proc.  §§  2743,  3811.  "Where  one  of  the  next  of  Idn  of  a  deceased 
person,  entitled  to  a  distributive  share  of  his  estate,  called  the  administrator  to 
an  account,  and,  upon  the  hearing,  claimed  to  be  entitled,  by  assignment,  to 
the  shares  of  three  of  the  others  of  the  next  of  kin,  it  was  held  to  be  erroneous 
to  direct  that  the  amount  of  their  shares  be  paid  over  to  him,  unless  the  persons 
originally  entitled  thereto  were  made  parties  to  the  proceedings,  as  otherwise 
the  decree  would  afford  no  protection  to  the  administrator  (Clock  v.  Chadeagne, 
10  Hun,  97). 
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chattel,  or  the  assignment  of  an  uncollected  demand,  or  any  other 
personal  property,  to  a  party  or  parties  entitled  to  payment  or  dis- 
tribution, in  lieu  of  the  money  value  of  the  property : 

"1.  Where  all  the  parties  interested,  who  have  appeared, 
manifest  their  consent  thereto  by  a  writing  filed  in  the  surrogate's 
ofiice. 

"  2.  Where  it  appears  that  a  sale  thereof,  for  the  purpose  of 
payment  or  distribution,  would  cause  a  loss  to  the  parties  entitled 
thereto. 

"  The  value  must  be  ascertained,  if  the  consent  does  not  fix  it, 
by  an  appraisement  under  oath,  made  by  one  or  more  persons,  ap- 
pointed by  the  surrogate  for  the  purpose."  ^ 

Direction  to  retain  money  for  undetermined  claim.] — Where, 
upon  the  judicial  settlement  of  an  executor's  or  administrator's 
account,  "  an  admitted  debt  of  the  decedent  is  not  yet  due,  and 
the  creditor  will  not  accept  present  payment,  with  a  rebate  of  in- 
terest ;  or  where  an  action  is  pending  between  the  executor  or 
administrator,  and  a  person  claiming  to  be  a  creditor  of  the  dece- 
dent ;  the  decree  must  direct  that  a  sum,  sufficient  to  satisfy  the 
claim,  or  the  proportion  to  which  it  is  entitled,  together  with  the 
probable  amount  of  the  interest  and  costs,  be  retained  in  the 
hands  of  the  accounting  party ;  or  be  deposited  in  a  safe  bank  or 
trust  company,  subject  to  the  surrogate's  order ;  or  be  paid  into 
the  surrogate's  court,  for  the  purpose  of  being  applied  to  the  pay- 
ment of  the  claim,  when  it  is  due,  recovered,  or  settled  ;  and  that 
so  much  thereof,  as  is  not  needed  for  that  purpose,  be  afterwards 
distributed  according  to  law."  ^ 

And  where,  upon  the  judicial  settlement  of  a  testamentary 
trustee's  account,  a  controversy  respecting  the  right  of  a  party  to 
share  in  the  money  or  other  personal  property  to  be  paid,  distrib- 
uted or  delivered  over,  "  remains  undetermined,  after  the  deter- 


'  Co.  Civ.  Proc.  §§  2744,  2811.  The  application,  t)y  the  new  code,  of  this 
regulation  to  testamentary  trustees,  as  well  as  executors  and  administrators,  sus- 
tains Carman  v.  Cowles,  3  Redf .  414.  The  former  ruling  that  an  administra- 
trix could  not,  through  the  decree  on  an  accounting,  secure  the  setting  apart  to 
her  of  articles  which  she  might,  as  widow,  have  claimed  to  he  exempt  in  her 
favor  (Cornwell  v.  Deck,  2  Redf.  87),  is  now  superseded.     See  ante,  p.  410. 

■'  Co.  Civ.  Proc.  §  2745. 
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mination  of  all  other  questions  upon  which  the  distribution  of  the 
fund,  or  the  delivery  of  the  personal  property  depends,  the  decree 
must  direct  that  a  sum,  sufficient  to  satisfy  the  claim  in  contro- 
versy, or  the  proportion  to  which  it  is  entitled,  together  with  the 
probable  amount  of  the  interest  and  costs,  and,  if  the  case  so  re- 
quires, that  the  personal  property  in  controversy,  be  retained  in 
the  hands  of  the  accounting  party ;  or  that  the  money  be  depos- 
ited in  a  safe  bank  or  trust  company,  subject  to  the  surrogate's 
order,  for  the  purpose  of  being  applied  to  the  payment  of  the 
claim,  when  it  is  due,  recovered,  or  settled ;  and  that  so  much 
thereof,  as  is  not  needed  for  that  purpose,  be  afterwards  distrib- 
uted according  to  law."  ^ 

Direotion  as  to  paying  infanfs  share.} — "  "Where  a  distribu- 
tive share  is  payable  to  an  infant,  the  decree  must  direct,  either 
that  it  be  paid  to  his  general  guardian,  to  be  applied  to  his  support 
and  education  ;  or  that  it  be  invested  for  his  benefit,  as  prescribed 
by  law  with  respect  to  a  legacy  to  an  infant,  and  with  the  like 
authority  to  apply  the  interest,  and  subject  to  the  same  obliga- 
tions ;  or  that  a  portion  thereof  be  so-  paid,  and  the  remainder  be 
so  invested."  ' 

Direction  as  to  paying  legacy  due  to  unknown  person.] — 
Where,  upon  the  judicial  settlement  of  an  executor's  or  adminis- 
trator's account,  "  the  person  entitled  to  a  legacy  or  distributive 
share  is  unknown,  the  decree  must  direct  the  execiitor  or  adminis- 
trator to  pay  the  amount  thereof  into  the  treasury  of  the  State, 
for  the  benefit  of  the  person  or  persons  who  may  thereafter 
appear  to  be  entitled  thereto.  The  surrogate,  or  the  supreme 
court,  upon  the  petition  of  a  person  claiming  to  be  so  entitled,  and 
upon  at  least  fourteen  days'  notice  to  the  attorney-general,  accom- 
panied with  a  copy  of  the  petition,  may,  by  a  reference,  or  by 
directing  the  trial  of  an  issue  by  a  jury,  or  otherwise  ascertain  the 
rights  of  the  persons  interested,  and  grant  an  order  directing  the 
payment  of  any  money,  which  appears  to  be  due  to  the  claimant, 
but  without  interest ;  and  deducting  all  expenses  incurred  by  the 
State  with  respect  to  the  decedent's  estate.  The  comptroller, 
upon  the  production  of  a  certified  copy  of  the  order,  must  draw 


Co.  Civ.  Proc.  g  3813.  ^  Co.  Civ.  Proc.  §§  3746,  3811. 
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Ms  warrant  upon  the  treasury,  for  the  amount  therein  directed  to 
be  paid ;  which  must  be  paid  by  the  State  treasurer,  to  the  person 
entitled  thereto."  ^ 

Direction  as  to  paying  legacy  to  county  treasurer. 1 — The  de- 
cree, upon  the  judicial  settlement  of  an  executor's  or  administra- 
tor's account,  "  must  also  direct  the  executor  or  administrator  to 
pay  to  the  county  treasurer  a  legacy  or  distributive  share,  which  is. 
not  paid  to  the  person  entitled  thereto,  at  the  expiration  of  two 
years  from  the  time  when  the  decree  is  made,  or  when  the  legacy 
or  distributive  share  is  payable  by  the  terms  of  the  decree.  The 
money,  so  paid  to  the  county  treasurer,  can  be  paid  out  by  him 
only  by  the  special  direction  of  the  surrogate ;  or  pursuant  to  the 
judgment  of  a  court  of  competent  jurisdiction. "  ^ 

Opening  decree.] — The  ample  powers  conferred  upon  surro- 
gates, by  the  present  code,  in  respect  to  opening  decrees,  and 
granting  new  hearings  and  trials,'  have  already  been  alluded  to.* 
The  surrogate,  however,  was  not  previously  altogether  without 
power  in  this  regard.  His  decree  settling  an  account  might  be  re- 
opened to  correct  a  mistake,  by  amendment,  e.  g.,  to  require  a 
further  account,  in  respect  to  a  sum  received  by  the  accounting 
party,  with  which  he  had  charged  himself  at  less  than  the  real 
amount.'*  And  where  the  application  was  made  by  one  who  had 
no*  notice  of  the  accounting,  it  was  held  that  no  notice  of  the  ap- 
plication need  be  given  to  the  next  of  kin,  heirs  at  law,  or  credit- 
ors.^ But  it  was  held  that  the  power  of  a  surrogate  to  open  a  de- 
cree made  by  him  should  be  cautiously  exercised,  and  not  simply 
for  the  purpose  of  reviewing  his  decision ;  and  his  discretion  in 
respect  thereto  is  reviewable  on  appeal.  Laches  in  moving  to  open 
the  decree,  because  an  improper  person  was  appointed,  may  be  the 


'  Co.  Clv.^  Proc.  §  2747.  s  q^  civ.  Proc.  §  3748. 

'  See  p.  59,  ante.  • 

*  Sipperly  v.  Baucus,  24  N.  Y.  46.  Compare  Brick's  Estate,  15  Abb.  Pr.  13. 
Where  executors  distributed,  in  kind,  assets  consisting  of  things  in  action,  guar- 
anteeing their  collection,  and  subsequently  had  a  final  accounting  and  distribu- 
tion of  the  remainder  of  the  estate,  it  was  held  that  the  decree  on  the  account- 
ing should  not  be  opened  on  account  of  a  loss  on  the  things  in  action,  but  the 
parties  concerned  must  resort  to  the  guaranty  (Redmond  v.  Ely,  3  Bradf.  175). 

'  Wells  v.  Wallace,  2  Kedf .  58. 
44 
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ground  of  refusing  the  application.'  Where  the  decree  of  a  sur- 
rogate has  been  affirmed  by  the  supreme  court  upon  appeal,  and 
remitted  by  that  court  for  further  proceedings,  the  surrogate  can- 
not open  the  decree  and  grant  a  rehearing  for  alleged  error  in  law, 
but  must  give  effect  to  the  judgment  of  the  appellate  court.^ 


SECTION    FIFTH. 

FOEM   AND   CONTENTS   OF   THE   ACCOTJNT,    AND   PEODUOTION   OF' 
VOUCHEES. 

StJBD.  1. — Form  of  the  account,  its  verification,  and  vouchers. 
2. — Subject-matter  of  the  account. 

StTBD.   1. — ^FOHM  OF   THE  ACCOUNT,    ITS  VBEIPICATION,    AND  VOTJCHERB. 

The  debtor  side  of  the  account.'] — ^Executors  and  administra- 
tors, in  making  up  their  accounts,  are,  in  convenient  order,  first, 
to  charge  themselves  with  the  amount  of  the  property  of  the  de- 
ceased contained  in  the  inventory,  at  the  appraised  value.  They 
are  then  to  charge  themselves  with  the  increase  thereof,  such  as 
interest  that  has  accrued  on  debts  owing  to  the  deceased,  and 
property  and  demands  which  have  been  discovered  subsequently  to 
the  taking  of  the  inventory ;  next,  sums  for  which  they  have  sold 
property  exceeding  its  appraised  value,  and  then  all  other  increase 
to  the  inventory,  showing  the  items  thereof.  The  sum  total  of 
these  matters  of  increase,  added  to  the  value  of  the  property 
shown  by  the  inventory,  and  subject  to  such  modification  as  the 
event  justifies,  upon  principles  which  are  elsewhere  explained, 
constitutes  the  debtor  side  of  the  account.^    Where  the  executor 


'  Story  V.  Dayton,  23  Hun,  450.  See,  also.  Decker  v.  Elwood,  3  Supm.  Ct. 
(T.  &  C.)  48.  In  Yale  v.  Baker,  5  Supm.  Ct.  (T.  &  C.)  10,  where  an  administra- 
tor de  bonis  non  petitioned  for  a  m-settlement  of  the  accounts  of  his  predecessors, 
who  had  accounted  before  the  surrogate,  it  was  held  that  it  was  no  part  of  the 
duty  of  such  administrator  to  cause  a  re-examination  of  the  accounts  of  his  pred- 
ecessors ;  and  that,  as  the  surrogate  had  jurisdiction  on  the  accounting,  and 
the  errors  suggested  rested  on  facts  not  positively  stated,  were  not  apparent,  and 
were  denied  by  the  respondent,  the  surrogate  had  no  power  to  open  his  former 
decree. 

»  Reed  v.  Eeed,  53  N.  T.  651. 

'  Matter  of  Jones,  1  Redf.  263;  Willcox  v.  Smith,  26  Barb.  316,  346. 
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or  administrator  has  received  the  proceeds  of  real  property,  he 
shoxild  not,  in  the  absence  of  any  equitable  conversion  of  such 
proceeds  into  personalty,  include  them  as  personal  assets,  but  they 
should  be  stated,  if  at  all,  separately.' 

The  credit  side  of  the  account  ] — The  next  business  of  the  ac- 
counting party  is  to  show  what  has  become  of  the  sum  total. 
And,  in  a  convenient  order,  the  first  class  of  items  on  the  credit 
side  consists  of  debts  found  to  be  bad  or  doubtful,  which  have  not 
been  paid,  and  these  are  credited  at  the  uncollectible  amounts  set 
down  in  the  inventory.  And  the  reason  why  such  debts  were  not 
collectible  should  be  stated,  except  where  it  is  unnecessary  because 
they  were  marked  worthless  in  the  inventory,  and  may  be  pre- 
sumed uncollectible.  The  fact  whether  debts  not  marked  worth- 
less were  collectible  or  not,  is  a  fact  to  be  judicially  determined  by 
the  surrogate  in  passing  upon  the  account.  And  if  a  final  account- 
ing is  sought,  the  facts  justifying  the  credit  claimed  should  be 
stated.  The  statement  of  the  fact  that  the  debts  are  not  collected 
will  not  justify  a  decree  that  they  were  not  collectible.^  The  next 
class  of  credits  comprises  the  sums  for  which  the  executor  or  ad- 
ministrator has  necessarily  sold  property  at  less  prices  than  its  ap- 
praised value,  with  a  list  of  articles  or  description  of  the  property 
so  sold.^  A  third  class  comprises  the  articles  of  property  lost 
without  the  fault  of  the  executor  or  administrator.  And  here, 
too,  the  cause  of  loss,  with  the  appraised  value  of  the  articles  in 
question,  should  be  stated,  for  the  surrogate  is  here,  also,  to  pass 
judicially  on  the  sufliciency  of  the  excuse  offered.  The  fourth 
class  comprises  the  funeral  expenses  and  the  debts  of  the  decedent, 
naming  the  creditors  and  the  times  and  amounts  of  payments. 
The  fifth  class  comprises  the  items  of  the  actual  and  necessary  ex- 
penses paid  in  the  course  of  administration  in  execution  of  duty. 
The  sixth  class  comprises  payments  to  legatees  and  next  of  kin.^ 


'  Matter  of  Place,  1  Redf .  276.  '  Matter  of  Jones,  1  Redf .  263. 

'  Willcox  V.  Smith,  supra. 

*  The  account  should  be  made  up  so  as  to  show,  in  the  first  instance,  the  net 
amount  of  assets  in  the  hands  of  the  accounting  party,  and  the  distributive 
share  to  which  each  legatee  is  entitled.  In  ascertaining  this  amount,  the  execu- 
tors, etc.,  are  entitled  to  credit  for  payments  to  legatees,  only  to  the  extent  of 
the  distributive  share  to  which  each  legatee  was  entitled  at  the  time  of  the  ac- 
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The  sum  total  of  sticIi  credits  is  then  to  be  subtracted  from  the 
amount  of  the  debtor  side  of  the  account.  Following  this, 
should  be  mentioned  the  articles  of  property  which  are  yet  unsold, 
with  the  appraised  value  thereof,  and  the  reasons  why  they  have 
not  been  sold.  And  the  delivery  of  articles  set  apart  for  the 
widow  and  children,  if  any,  under  the  statute,  may  also  properly 
be  stated. 

Facts  additional  to  the  pecunia/ry  ■items.] — Besides  the  items 
of  account,  strictly  so  called,  the  accounting  party  should  set 
forth  a  number  of  other  facts  which  are  pertinent  and  proper  to 
be  considered  by  the  surrogate  in  making  up  his  decree — such  as 
an  enumeration  of  the  parties  in  interest,  and  a  statement  as  to 
the  proceedings  by  advertisement,  etc.,  to  ascertain  the  debts. 
Under  these  heads,  the  executor  or  administrator  should,  in  ordi- 
nary cases,  state  the  names  and  ages  of  the  legatees  and  next  of 
kin  ;  and  if  any  are  minors,  that  fact  should  be  stated,  and  whether 
they  have  guardians,  and  if  so,  their  names,  residences,  and  the 
mode  of  their  appointment ;  and  if  any  are  females,  whether  they 
are  married  or  unmarried — these  circumstances  being  necessary  to 
enable  the  surrogate  to  pass  .on  the  propriety  of  payments  made  to 
them,  or  their  riglit  in  respect  to  claims  of  legacies  or  shares. 
The  account  should  also  state,  as  part  of  the  proceedings,  when 
the  inventory  was  filed ;  when  the  advertisements  for  claims  were 
published ;  what  claims  were  allowed,  what  disputed,  and  what  were 
rejected,  and  the  time  and  manner  in  which  they  were  rejected  or 
disputed ;  what  suits,  if  any,  have  been  commenced  thereon ;  which 
of  them  have  been  determined,  and  how,  and  which  are  pending, 
and  the  amount  claimed.  This  is  necessary,  in  order  to  enable  the 
surrogate  to  determine  if  any  part  of  the  estate  is  to  be  reserved 


counting.  If  they  have  overpaid  a  legatee,  they  must  look  to  him  for  reim- 
bursement; they  cannot  claim  credit  for  the  amount  so  overpaid,  and  thereby 
diminish  or  postpone  the  amounts  payable  to  other  legatees  (Adair  v.  Brimmer, 
74  N.  Y.  539).  The  excess  in  the  hands  of  one  of  several  executors,  who  is 
charged  with  excessive  payments  made  by  him,  without  authority  from  the 
others,  cannot  be  subtracted  from  the  general  account  of  all  the  executors,  as  a 
payment  to  a  legatee ;  it  must  remain  in  the  account  as  so  much  assets  of  the 
estate,  and  when  the  whole  balance  of  the  estate,  not  legally  disposed  of,  is  thus 
ascertained,  the  question  in  what  proportion  the  several  executors  are  liable  for 
such  balance  must  be  determined  (Id.). 
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for  disputed  claims.  The  account  should  also  state  what  claims 
have  been  presented  and  allowed  since  the  expiration  of  the  adver- 
tisement for  claims.  If  no  such  claims  have  been  rejected  or  dis- 
puted, and  no  suits  have  been  commenced,  it  must  be  so  stated. 
All  these  things  are  essential  in  the  account.  It  is  material,  also, 
that  the  character  of  the  debts  paid,  allowed,  or  prosecuted,  should 
be  stated ;  that  is,  whether  they  are  judgments  docketed,  etc.,  or 
debts  of  an  inferior  class.'^  If  any  other  fact  has  occurred  as  a  part 
of  the  proceedings  of  the  executor  or  administrator,  whicli  may 
affect  the  estate,  or  the  rights  of  any  party  in  interest,  or  his  own 
rights,  he  ought  to  state  it. 

Yerification  of  account  of  executor  or  administrator.] — To 
each  account  of  an  executor  or  administrator,  filed  with  the  surro- 
gate, as  prescribed  in  the  code,  "  must  be  appended  the  affidavit  of 
the  accountiQg  party,  to  the  effect  that  the  account  contains,  ac- 
cording to  the  best  of  his  knowledge  and  belief,  a  fuU  and  true 
statement  of  all  his  receipts  and  disbursements  on  account  of  the 
estate  of  the  decedent ;  and  of  all  money  and  other  property  be- 
longing to  the  estate,  which  have  come  to  his  hands,  or  which  have 
been  received  by  any- other  person,  by  his  order  or  authority,  for 
his  use ;  and  that  he  does  not  know  of  any  error  or  omission  in  the 
account,  to  the  prejudice  of  any  creditor  of,  or  person  interested 
in,  the  estate  of  the  decedent."  ^ 

—  of  testamentary  trustee.] — The  like  affidavit,  as  mentioned 
in  the  preceding  paragraph,  must  be  appended  to  each  account 
filed  with  the  surrogate  by  a  testamentary  .trustee,  "except  that 
the  expression,  '  the  trust  created  by  the  will,'  with  such  other  de- 
scription of  the  trust  as  is  necessary  to  identify  it,  must  be  sub- 
stituted in  place  of  the  words,  '  the  estate  of  the  decedent.' "  * 


'  See  Matter  of  Jones,  1  Redf .  263. 

»  Co.  Civ.  Proc.  §  3733.  See  Williams  v.  Purdy,  6  Paige,  166;  Gardner  v. 
Gardner,  7  Id.  112.  The  verified  account,  and  the  duly  vouched  claim  of  a 
claimant,  priina  facie  establish  the  validity  of  the  claim,  and  throw  the  burden 
of  proof  on  those  contesting  it,  although  the  claimant  is  a  relative  of  the  dece- 
dent, and  of  the  administrator.  The  claim  of  a  relative  of  a  decedent,  against 
Tiis  estate,  requires  no  stronger  verification  than  that  of  any  other  creditor  (Valen- 
tine V.  Valentine,  4  Eedf .  265). 

'  Co.  Civ.  Proc.  §  3814. 
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Production  of  vouchers.] — The  code  provides  *  that,  upon  an 
accounting  by  an  executor,  administrator,  or  testamentary  trustee, 
the  accounting  party  must  produce  and  file  a  voucher  for  every 
payment,  except  in  one  of  the  following  cases : 

1.  He  may  be  allowed,  without  a  voucher,  any  proper  item  of 
expenditure,  not  exceeding  twenty  dollars,  if  it  is  supported  by 
his  own  uncontradicted  oath,  stating  positively  the  fact  of  pay-: 
ment,  and  specifying  when  and  to  whom  the  payment  was  made ; 
provided  that  all  the  items  so  allowed  against  an  estate,  upon  all 
the  accountings  of  aU  the  executors,  administrators,  or  trustees, 
shall  not  exceed  five  hundred  dollars. 

2.  If  he  proves,  by  his  own  oath  or  another's  testimony,  that 
he  did  not  take  a  voucher  when  he  made  the  payment ;  or  that 
the  voucher  then  taken  by  him  has  been  lost  or  destroyed ;  he  may 
be  allowed  any  item,  the  payment  of  which  he  satisfactorily  proves 
by  the  testimony  of  the  person  to  whom  he  made  it ;  or,  if  that 
person  is  dead,  or  cannot  after  diligent  search  be  found,  by  any 
competent  evidence,  other  than  his  own  oath,  or  that  of  his 
wife's.* 

'  Co.  Civ.  Proc.  §  2734;  revising  2  R.  S.  93,  §g  54,  55;  and  see  Co.  Civ.  Proc. 
§  3811. 

^  This  subdivision  is  new.  It  modifies  the  provision  of  the  former  statute, 
as  to  which  it  was  said  to  be  manifest,  that  if  the  rule  should  not  be  relaxed,  ia 
favor  of  the  representative  of  an  estate  under  certain  circumstances,  injustice 
would  be  done,  and  a  serious  obstacle  to  the  assumption  of  such  trusts  be  pre- 
sented (Matter  of  Pollock,  3  Redf .  100,  130).  So  it  was  held  that  executors  were 
not  bound  to  require  vouchers  from  creditors  whose  claims  were  attested  by  the 
decedent's  books  of  account,  and  by  personal  information  of  their  correctness 
from  his  bookkeeper  (Gillespie  v.  Brooks,  3  Redf.  349);  and  that  information 
from  the  widow  that  a  certain  sum  was  due  from  the  decedent  to  a  servant  was- 
sufficient  to  justify  the  executor  in  making  payment  without  a  voucher  (Id.). 
In  Willcox  V.  Smith,  26  Barb.  316,  it  was  held  that  the  statute  was  imperative 
in  requiring  the  production  of  vouchers ;  and  that  if  an  account  could  be  allowed 
in  any  case  without  vouchers,  and  without  proof  other  than  the  oath  of  the  exec- 
utor or  administrator,  it  was  only  where  creditors  refused  to  give  vouchers,  or 
where  they  had  been  lost  or  destroyed.  In  Estate  of  Hertf  elder,  1  Law  Bull.  96, 
the  surrogate  said:  "  The  statute  is  peremptory  as  to  the  verification  of  the  ac- 
count and  the  filing  of  the  vouchers.  I  am  of  the  opinion  that  the  failure  to 
file  vouchers  of  any  items  required  by  the  statute  may  be  objected  to,  at  any 
stage  of  the  proceedings,  although  there  is  some  doubt  under  the  authorities 
whether,  in  ordinary  cases,  where  there  is  a  failure  to  file  vouchers,  other  evi- 
dence may  be  given  to  establish  the  item,  but  I  am  clear  in  the  opinion  that  if 
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But  an  allowance  cannot  be  so  made,  unless  the  sun'ogate  is 
satisfied  that  the  charge  is  correct  and  just.'^  Payments  made  by 
the  representative  cannot  be  rejected  merely  because  neither  the 
accounts  nor  the  oath  to  the  accounts  disclose  to  whom  such  pay- 
ments have  been  made ;  it  is  sufficient  if  the  testimony  of  the  rep- 
resentative shows  to  whom  the  money  has  been  paid;  and  it 
seems  that  in  case  of  payments  under  $20,  where  there  is  no  rea- 
son to  doubt  that  the  payment  has  been  made,  such  payments  will 
not  be  disallowed  in  all  cases,  even  where  the  representative  can- 
not remember  the  name  of  the  payee,  and  ^cannot  identify  him.* 
The  neglect  of  the  representative  to  require  the  affidavit  of  the 
claimant  on  the  presentation  of  the  debt,  as  he  is  authorized  to,* 
is  not  in  itself  ground  for  rejecting  the  allowance,  if  the  demand 
is  supported  by  a  voucher  upon  the  accounting.*  The  account- 
ing party  is  not  bound  to  establish  payments  for  which  he  pre- 
sents vouchers,  unless  denied  by  objections,  and  the  burden  of 
impeaching  such  payments  is  on  the  contestants.^ 


any  charge  shall  he  allowed  without  the  production  of  a  voucher,  no  proof  he- 
ing  offered  that  a  creditor  refused  to  give  a  voucher,  or  that  the  voucher  was 
received  and  has  heen  lost,  it  should  he  established  by  other  proof  than  the  oath 
of  the  accounting  party."  In  Westervelt  v.  Gregg,  1  Barb.  Ch.  469,  479,  it  was 
held  that  am  estate  should  not  be  subject  to  the  useless  expense  of  producing 
evidence  to  prove  the  items  in  a  verified  account,  when  the  correctness  of  those 
items  was  not  in  fact  questioned  by  the  parties  in  interest. 

'  See  Peck  v.  Sherwood,  56  2Sr.  T.  615. 

'  Matter  of  Nichols,  4  Redf.  288;  decided  under  the  R.  8. 

3  By  2  R.  S.  88,  g§  34,  35;  see  ante,  p  533. 

*  Metzger  v.  Metzger,  1  Bradf .  265. 

'  Boughton  V.  Flint,  74  N.  Y.  477.  Bainbridge  v.  McCuUough,  1  Hun,  488; 
s.  c.  8  Supm.  Ct.  (T.  &  C),  486.  In  the  latter  case,  an  executor  was  sum- 
moned before  a  surrogate  to  render  an  account  and  show  cause  why  a  creditor's 
claim  for  $724  should  not  be  paid.  The  executor  filed  a  verified  account  with 
vouchers,  showing  a  balance  of  $945,  subject  to  a  prior  claim  of  $986.  The  pe- 
tition of  the  creditor  urged  that  a  large  part  of  the  expenditures  mentioned  in 
the  account  were  not  necessary  for  the  settlement  and  preservation  of  the  estate, 
and  several  items  were  objected  to,  but  no  proofs  were  taken  and  the  executor 
was  not  examined.  Subsequently  the  surrogate  made  an  order,  directing  pay- 
ment of  the  claim;  but  it  was  held  that,  as  it  nowhere  appeared  that  the  surro- 
gate passed  upon  the  items  objected  to,  allowing  or  disallowing  them,  and  as 
the  verified  accounts  of  the  executor,  with  vouchers  for  all  the  payments,  raised 
the  presumption  that  the  payments  were  properly  made,  and  as  it  rested  with 
the  party  objecting  to  establish  more  assets  than  were  acknowledged  by  the  ac- 
count or  inventory,  the  order  was  improperly  granted. 
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Sued.  3. — The  subject-mattbe  of  the  accotjnt. 
The  subject  of  this  subdivision  has  been,  of  necessity,  to  a  con- 
siderable extent  anticipated  in  preceding  portions  of  this  work,  in 
treating  of  the  inventory, and  appraisal  of  a  decedent's  property, 
and  the  rights  and  liabilities  of  executors,  administrators,  etc. 
Certain  questions,  however,  respecting  the  kind  and  amount  of 
property  to  be  accounted  for,  and  the  nature  of  charges  allowable 
in  favor  of  the  accounting  party,  may  conveniently  be  here  con- 
sidered. 

The  assets  mentioned  in  the  inventory.] — If  a  proper  inven- 
tory has  been  filed  by  the  executor  or  administrator,  it  wiU  usu- 
ally disclose  the  principal  assets  for  which  he  is  bound  to  account ; 
and  presumptively,  the  value  fixed  in  the  inventory  is  the  value 
for  which  he  must  account.*  The  inventory  is  prima  facie  evi- 
dence against  him,  both  of  what  the  assets  consist  of  and  of  their 
value.  But  the  inventory  is  not  conclusive  against  either  party. 
The  executor  or  administrator  has  a  right  to  show  that  property 
was  included  in  the  inventory  which,  in  fact,  did  not  belong  to 
the  estate,  and  he  may  also  show  that  property  belonging  to  the 
«state  was,  in  fact,  of  less  value  than  the  amount  at  which  it  was 
inventoried,  and  that,  notwithstanding  his  diligence  and  fidelity, 
he  has  been  unable  to  realize  the  amounts  contained  in  the  inven- 
tory.^ And  the  executor  or  administrator  may  also  show  that  the 
value  placed  upon  any  article  of  the  assets  in  the  inventory  was 
excessive,  but  very  clear  proof  of  this  should  be  required.  It  is  not 
enough  to  show  that  he  has  not  realized  the  inventory  value.  Thus, 
if  he  sells  assets  at  the  inventory  valuation,  and  instead  of  secur- 
ing payment  of  the  price,  gives  a  long  credit  without  suflicient 
security,  and  by  this  negligence  loses  a  part  of  the  price,  he  is 
not  entitled  to  a  diminution  of  the  valuation,  upon  the  ground 


1  Co.  Civ.  Proc.  §  1833. 

«  Co.  Civ.  Proc.  §  1833.  And  see  Hasbrouclc  v.  Hasbrouck,  37  N.  T.  183; 
rev'g  87  Barb.  579.  Where  debts  due  the  decedent,  to  a  large  amount,  were 
inventoried  as  worthless,  and  the  executors,  under  the  advice  of  the  decedent's 
bookkeeper,  who  was  familiar  with  the  circumstances,  did  not  attempt  to  col- 
lect them  by  suit,  it  was  held,  that  they  were  not  chargeable  with  such  debts, 
in  the  absence  of  evidence  that  the  debts  might  have  been  collected  (Gillespie 
V.  Brooks,  3  Redf .  349). 
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that  the  price  for  which  he  bargained  was  higher  than  he  could 
have  secured  on  a  cash  sale.''  Upon  the  same  principle,  if  the  ex- 
ecutor buys  in  assets  for  his  own  benefit,  though  in  the  name  of 
another  person,  at  less  than  the  inventory  price,  he  cannot  be  al- 
lowed to  account  at  only  the  price  fixed  by  the  sale.^  In  such  a 
case,  he  is  properly  chargeable  with  the  value  of  the  assets  so 
sold ;  and  in  the  absence  of  any  decisive  and  satisfactory  proof 
otherwise,  the  best  evidence  will  be  the  sworn  inventory  filed  by 
the  representative  himself.^ 

Omitted  assets.] — On  the  other  hand,  the  parties  interested  in 
the  estate  may  show  that  assets  other  than  those  contained  in  the 
inventory  have  come  to  the  hands  of  the  executor  or  administra- 
tor, or  might  have  come,  by  the  exercise  of  due  care  and  atten- 
tion.^ "Where  articles  of  the  testator's  property  are  specifically 
bequeathed,  and,  on  the  final  accounting  of  the  executor,  there  is 
no  evidence  to  show  what  has  been  done  with  such  property,  the 
presumption  is  that  they  have  been  disposed  of  in  accordance 
with  the  directions  of  the  will.'  So,  where  administrators  re- 
ceived money  paid  to  them  by  mistake,  as  due  to  the  estate,  they 
are  not  chargeable  with  it  as  assets,  unless  the  person  paying  it 
has  waived  his  claim  to  recall  it.*  "Where  the  parties  in  interest 
assert  the  existence  of  other  assets  of  the  decedent,  for  which  the 


'  Hasbrouck  v.  Hasbrouck,  supra. 

'  Schenck  y.  Dart,  22  N.  T.  430.  ''  Id. 

■•  Hasbrouck  v.  Hasbrouck,  supra  ;  Merchant  v.  Merchant,  2  Bradf .  432,  447. 
And  see  Co.  Civ.  Proc.  g  1832.  Thus,  where  an  administratrix,  who  was  the 
wife  of  the  intestate,  during  his  lifetime  carried  on  a  millinery  store,  but  not  as 
bar  separate  property;  and  the  stock  in  trade  was  not  included  in  the  inventory 
filed  by  her  on  his  death,  it  was  held,  that  she  should  be  charged  with  its  value 
on  the  final  accounting  (Halsted  v.  Hyman,  8  Bradf.  436). 

'  Matter  of  Pollock,  3  Redf.  101.  In  that  case,  it  was  also  held  that  the  fact 
that  an  executor  or  trustee,  in  his  accounts,  erroneously  charges  himself  with 
sums  of  money,  does  not  prevent  him  from  afterwards,  on  his  accounting, 
claiming  that  he  is  not  properly  chargeable  with  them.  In  Betts  v.  Betts,  4  Abb. 
N.  C.  324,  439,  an  agent  of  executors  reported  to  them  the  sum  of  $475,  as  col- 
lected from  a  tenant,  which  was  not  actually  collected;  and  the  executors,  in 
accounting  before  the  surrogate,  credited  the  estate  with  that  sum.  But  the 
tenant  having  failed,  and  the  sum  remaining  uncollected,  without  fault  of  the 
agent,  it  was  held  proper  for  the  executors  to  repay  it  and  charge  it  in  their  ac- 
count. 

*  Johnson  v.  Corbett,  11  Paige,  365. 
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executor  or  administrator  has  not  accounted,  the  surrogate  has,  of 
course,  jurisdiction  to  determine  the  question ;  and  if  the  repre- 
sentative, admitting  that  the  articles  referred  to  belonged  to  the 
decedent,  sets  up  a  gift  by  the  decedent  to  him  before  death,  the 
surrogate  has  jurisdiction  to  determine  the  question  of  gift  as 
necessarily  incidental  to  the  settlement  of  the  accounts,  and  mak- 
ing a  decree  for  distribution.^  The  representative  is  not  charge- 
able with  the  value  of  chattels,  in  the  use  of  which  the  testator 
has  given  a  life  estate  to  one  person,  with  remainder  over  to 
others.  The  remedy  of  the  remainder-men  is  not  against  the  rep- 
resentative, but,  in  case  of  danger  to  the  chattels,  by  requiring  se- 
curity.^ So  the  personal  representatives  cannot  be  held  to  ac- 
count for  personal  property  of  the  decedent,  converted,  without 
his  authority,  into  real  estate  during  his  lifetime ;  their  responsi- 
bility extending  only  to  personal  property,  which  he  had  at  the 
time  of  his  death.' 

Foreign  debts.] — In  respect  to  debts  due  from  persons  abroad, 
it  is  the  duty  of.  the  executor  or  administrator  appointed  in  this 
State  to  endeavor  to  collect  such  debts,  if  due  from  solvent  per- 


'  Merchant  v.  Merchant,  2  Bradf .  433,  437.  See,  also.  Doty  v.  Willson,  47 
N.  Y.  580,  modifying  5  Lans.  7;  Fowler  v.  Loekwood,  3  Redf.  465.  So,  too,  a 
person  interested  in  the  estate  as  widow  or  next  of  kin,  who  has  presented  to 
the  appraisers  an  article,  under  the  belief  that  it  was  a  part  of  the  property  of 
the  decedent,  is  not  necessarily  estopped  by  the  appraisal;  but  may,  subse- 
quently, on  being  advised  of  his  own  title  thereto,  interpose  his  claim  (Sanford 
V.  Sanford,  5  Lans.  486;  61  Barb.  293). 

'  Matter  of  Place,  1  Redf.  276.    And  see  estate  of  Hesdra,  3  Law  Bull.  8. 

2  Shuttleworth  v.  Winter,  55  N.  Y.  634,  631.  In  that  case,  it  appeared  that 
S.,  being  about  to  leave  home,  to  remain  a  considerable  time  absent  from  the 
country,  placed  a  quantity  of  U.  8.  coupon  bonds  in  a  tin  box,  with  a  card 
thereon,  upon  which  was  written  the  name  of  his  wife;  the  box  he  deposited  in 
a  bank,  leaving  the  key  with  his  wife.  During  his  absence,  these  bonds  were, 
by  his  direction,  exchanged  by  the  wife  for  five-twenty  bonds,  registered  in  the 
name  of  both.  He  died  abroad.  Some  time  prior  to  the  death  of  S.,  hia  wife 
sold  $4,000  of  the  bonds  and  purchased  therewith  a  house,  taking  the  title  in 
her  own  name.  In  the  settlement  of  her  accounts,  as  administratrix  of  his  es- 
tate, it  was  held  to  be  erroneous  to  charge  her  with  the  avails  of  the  bonds.  In 
Wright  V.  Fleming,  71  N.  Y.  613,  an  administrator's  accounts  showed  a  sale  of 
bonds  belonging  to  the  estate,  and  he  accounted  for  the  proceeds.  In  the  ab- 
sence of  any  objection  to  them  or  proof  tending  to  impeach  the  statement,  it 
was  held  that  they  were  to  be  taken  as  true,  and  it  was  error  for  the  surrogate 
to  charge  him  with  the  value  and  interest,  as  if  he  had  retained  them. 
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sons ;  and,  if  necessary  for  the  purpose,  they  ought  to  procure  an 
appointment  for  themselves,  or  some  proper  persons,  as  adminis- 
trator, or  procure  the  issue  of  letters  testamentary,  in  the  jurisdic- 
tion where  the  debt  is  to  be  collected.  And  if  such  a  debt  is  lost 
by  the  neglect  of  the  executor  or  administrator  to  attempt  to  col- 
lect it,  he  is  accountable  for  the  amount.^ 

Rents,  etc.,  of  real  estate.] — In  the  case  of  a  devise,  subject  to 
a  naked  power  to  executors,  to  sell  in  order  to  pay  legacies,  the 
latter,  before  execution  of  the  power,  have  no  authority  to  collect 
the  rents  and  proiits ;  but,  if  they  do  so  collect,  they  are  account- 
able therefor,  in  the  interest  of  the  legatees,  and  the  insertion  of 
the  item  in  their  account  is  properly  made.^  The  payment,  by  an 
administrator,  of  debts,  secured  by  mortgage  upon  the  decedent's 
real  estate,  is  unauthorized ;  but  where  this  was  done  to  prevent 
an  anticipated  foreclosure  and  the  expense  thereof,  it  having  be- 
come apparent  that  the  equity  of  redemption  would  have  to  be 
sold,  by  order  of  the  surrogate,  to  pay  debts,  it  was  held,  that 
the  items  might  properly  appear  among  the  administrator's  cred- 
its, since,  presumptively,  the  land  brought  as  much  more  at  the 
sale,  as  the  amount  paid  in  discharge  of  the  debt,  and  the  amount 
was  properly  allowed,  out  of  the  proceeds,  on  the  principle  of 
subrogation.' 

Pa/rlmsrship  affairs.] — If  the  decedent  was  a  partner  in  a 
firm,  the  surviving  partner  has  power  to  settle  the  partnership 
concern  with  the  representative,  and  the  latter  is  responsible,  in 
respect  to  the  assets  of  the  firm,  only  for  the  interest  of  the  dece- 
dent in  the  surplus  of  the  firm  assets,  after  the  settlement  of  the 
partnership  accounts  ;  and  is  not  accountable  for  more  than  he  re- 
ceived, unless  error  or  fraud  be  shown.  If  he  made  a  voluntary 
settlement  with  the  surviving  partner,  upon  a  statement  of  the 


'  Schultz  v,  Pulver,  11  Wend.  361;  affi'g  3  Paige,  183. 

■  Matter  of  Boyd,  4  Redf.  154.  A  general  devise  to  executors,  to  sell  and  ■ 
distribute,  in  a  specified  way,  the  proceeds  of  real  estate,  does  not  convert  it 
into  personalty,  so  as  to  make  them  accountable  for  such  as  has  not  been  sold, 
as  personalty,  upon  their  final  accounting,  and,  if  a  sale  is  not  made  within  a 
proper  time,  the  remedy  is  by  application  to  the  court  to  compel  it  (Matter  of 
Hunter,  3  Redf.  175).  As  to  powers  of  personal  representatives  with  respect  to 
real  estate  and  their  accountability  for  rents  and  profits,  see  ante,  pp.  438,  500. 
3  Stilwell  V.  Melrose,  15  Hun,  378. 
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partnership  accounts,  and  received  the  amount  found  due  to  the 
decedent  according  to  that  statement,  and  there  is  nothing  to  show 
that  he  ought  to  have  engaged  in  litigation  to  secure  a  settlement, 
the  validity  of  the  settlement  may  be  sustained.' 


SECTION    SIXTH. 

COMPENSATION   OF    EXBCtJTOES,   ADMmiSTEATOES    AND   TESTAMENTARY 

TRUSTEES. 

Rate  of  compensation  of  executors  and  adTninistrators.'] — The 
Revised  Statutes  provide  that,  on  the  settlement  of  the  account  of 
an  executor  or  administrator,  the  surrogate  shall  allow  to  him  for 
his  services,  and,  if  there  be  more  than  one,  shall  apportion  among 
them,  according  to  the  services  rendered  by  them  respectively, 
over  and  above  their  expenses,  at  the  following  rates : 

"  For  receiving  and  paying  out  all  sums  of  money,  not  exceed- 
ing one  thousand  dollars,  at  the  rate  of  five  dollars  per  cent. 

"  For  receiving  and  paying  out  any  sums  exceeding  one  thou- 
sand dollars,  and  not  amounting  to  ten  thousand  dollars,  at  the 
rate  of  two  dollars  and  fifty  cents  per  cent. 

"  For  all  sums  of  above  ten  thousand  dollars,  at  the  rate  of  one 
dollar  per  cent. 

"  And,  in  all  cases,  such  allowance  shall  be  made  for  their 
actual  and  necessary  expenses  as  shall  appear  jiist  and  reason- 
able." ^ 

Formerly,  the  statute  did  not  provide  for  compensation  to  a 


'  Montgomery  v.  Dunning,  3  Bradf .  220.  ■  And  see  ante,  p.  497.  Where  the 
surviving  partner  is  also  the  executor  or  administrator  of  the  deceased  partner, 
a  statement  of  the  partnership  affairs  is  incidental  to  the  settlement  of  the  ac- 
counts of  the  executor  or  administrator,  and,  in  a  case  of  final  accounting,  is 
.absolutely  necessary  (Marre  v.  Ginochio,  2  Bradf.  165).  Where  the  executor  or 
administrator  is  the  surviving  partner  of  the  decedent,  and  continues  the  busi- 
ness of  the  firm,  the  books  of  the  firm  and  the  balance  sheet,  showing  the 
amount  due  the  estate,  are  evidence  against  him  on  his  accounting.  And  if  he 
claims  that  any  deduction  shall  be  made  with  reference  to  the  rmcertain  value 
of  the  assets,  the  burden  is  upon  him  to  show  what  corrections,  if  any,  are 
to  be  made  (Matter  of  Saltus,  3  Abb.  Ct.  App.  Dec.  243). 

*  3  E.  S.  93,  §  58;  as  am'd,  L.  1863,  c.  362,  §  8. 
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collector,  now  termed  a  temporary  administrator,^  but  it  was  held, 
that  he  was  within  the  eqtiity  of  the  statute  relating  to  executors 
and  administrators,  and  entitled  to  the  same  fees  and  commis- 
sions.^ This  ruling  seems  to  be  confirmed  by  the  present  code, 
since  letters  of  administration,  as  that  term  is  employed  in  the 
act,  include  letters  of  temporary  administration,*  and  a  new  sec- 
tion hereafter  referred  to  *  appears  to  contain  a  necessary  implica- 
tion to  tbat  effect.  It  was  not  within  the  scope  of  the  Code  of 
Civil  Procedure  to  revise -the  substantive  provisions  of  the  statute 
regulating  the  rate  of  compensation. 

The  commissions,  under  the  Kevised  Statutes,  are  to  be  com- 
puted upon  the  principle  of  aggregating  the  sums,  until  they 
reach  the  amount  fixed  by  the  statute,  and  can  be  allowed  only 
upon  the  aggregate  of  capital  and  income  as  received  once,  and 
paid  out  once.'  The  receipt  of  sums  from  the  sale  of  real  estate, 
and  investment  of  the  same  to  produce  income,  is  not  such  an  act 
of  "  receiving  and  paying  out "  as  entitles  to  commissions."  An 
executor,  who  qualifies  after  moneys  or  securities  have  been  re- 
ceived by  another  executor,  is  entitled  to  one-half  commissions 
thereon,  allowed  for  "  receiving," — the  value  of  the  securities  being 
determined  by'the  highest  market  quotations  on  the  day  he  quali- 
fied.'' But  no  commissions  can  be  allowed  to  an  executor  who  re- 
fuses to  join  in  the  inventory  because  it  is  untruthful,  and  there- 
after takes  no  part  in  the  administration.* 

—  of  testamentary  trustees.] — By  an  act  amendatory  of  the 
Revised  Statutes,'  the  surrogate  before  whom  the  accounting  is 
had  is  required  to  allow  to  testamentary  trustees  the  same  com- 
pensation, by  way  of  commissions,  as  are  allowed  to  executors  and 
administrators,  besides  such-  allowances  for  expenses  as  may  be 
just  and  reasonable.  And  where  there  is  more  than  one  trustee, 
and  the  estate  is  insufficient  to  give  full  commissions  to  each,  the 


•  Matter  of  Duncan,  3  Redf.  153;  Green  v.  Sanders,  18  Hiin,  808. 

« Id.  ^  Co.  Civ.  Proc.  §  3514,  subd.  5. 

"  Co.  Civ.  Proc.  §  3738. 

'  Betts  V.  Betts,  4  Abb.  N.  C.  334.  '  Id.  '  Id. 

*  Eager  v.  Roberts,  3  Redf.  347.     Nor  has  such  an  executor  any  right  under 
the  provision  allowing  separate  commissions  on  estates  exceeding  |100,000 

(Id.). 

'  L.  1866;  c.  115;  amending  3  R.  S.  94,  §  66. 
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surrogate  is  required  to  apportion  their  compensation  according  to 
the  services  rendered  by  them  respectively.*  It  is  a  general  rule, 
that  where  the  instrument  creating  a  trust  provides  that  the  trustee 
shall  have  "  a  reasonable  compensation  "  for  his  services,  he  is  not 
confined  to  the  statutory  allowances  to  executors,  etc. ;  but  his 
compensation  is  to  be  adjusted  at  what  shall  be  determined,  upon 
judicial  investigation,  to  be  reasonable  under  the  circumstances, 
vnthout  regard  to  the  statute.^ 

Full  compensation  to  each  of  several.'] — ^Where  the  value  of 
the  personal  estate  of  the  decedent  amounts  to  one  hundred  thou- 
sand dollars,  or  mare,  over  all  his  debts,  each  executor,  administra- 
tor, or  trustee,  is  entitled  to  the  full  compensation,  allowed  by  law 
to  a  sole  executor,  administrator,  or  trustee,  unless  there  are  more 
than  three ;  in  which  case,  the  compensation,  to  which  three  would 
be  entitled,  must  be  divided  equally  among  them.'  Where  three 
commissions  are  to  be  so  divided  among  more  than  three  execu- 
tors, no  discrimination  can  be  made  among  them,  although  one  of 
them  performed  most  of  the  labor.* 

Ground  of  the  right  to  compensation.] — The  statute  gives  the 
commissions  as  matter  of  right,  and  the  surrogate  has  no  power  to 
withhold  them,  or  to  state  a  balance  excluding  them.^  The  doc- 
trine of  the  common  law,  on  the  contrary,  is  that  an  executor 


'  L.  1866,  c.  115;  amending  3  R.  S.  94,  §  66. 

•■'  Matter  of  Schell,  53  IST.  Y.  363.    See  Cram  v.  Cram,  3  Redf.  346. 

=  Co.  Civ.  Proc.  §§  3736,  3811.  Where,  upon  an  accounting  by  three  execu- 
tors and  trustees,  the  personal  assets  did  not  amount  to  |100,000,  but  the  rents 
of  real  estate  collected  and  paid  out  amounted  to  more  than  that  sum,  and  the 
accounting  included  the  rents,  with  the  concurrence  of  all  the  parties,  it  was 
held,  that  the  executors  were  entitled  to  three  several  commissions  (Matter  of 
Leggatt,  4  Redf.  148). 

*  Van  Nest's  Estate,  1  Tuck.  130;  Bohde  ;v.  Bruner,  2  Redf.  338;  Matter  of 
Pike,  Id.  255.  In  the  last  case,  a  will  appointed  four  persons  as  executors  and 
testamentary  trustees,  and  one  qualified,  as  executor,  and  took  sole  charge  of 
the  estate.  The  others  qualified  as  executors,  but  did  not  join  in  the  inventory, 
and  did  not  act  as  executors.  On  the  last  accoimting  of  the  acting  executor, 
the  fund  passing  to  the  four  trustees  being  over  $100,000,  it  was  held,  1.  That 
only  the  acting  executor  was  entitled  to  executors'  commissions.  2.  That  all 
the  four  were  entitled  to  commissions  as  trustees.  8.  That  the  total  commissions 
of  the  trustees  were  a  sum  equal  to  three  executors'  commissions,  and  were  to  be 
equally  divided  among  the  four. 

'  Halsey  v.  Van  Amringe,  6  Paige,  12;  Dakin  v.  Demming,  Id.  95. 
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or  administrator,  like  any  other  trustee,  is  not  entitled  to  commis- 
sions, nor  to  any  compensation  for  his  services  in  the  execution  of 
his  trust.  The  reason  of  this  refusal  of  the  courts  to  award  a 
compensation,  without  statute  authority,  is  that  the  acceptance  of 
a  trust  must  be  deemed  voluntary  and  confidential,  and  a  just  in- 
demnity is  all  that  can  be  expected  or  required.  In  an  early  case,^ 
Chancellor  Kent,  in  refusing  a  trustee's  request  to  be  allowed 
commissions,  said  that  it  could  not  have  a  very  favorable  influence 
on  the  prudence  and  diligence  of  a  trustee,  were  the  court  to  pro- 
mote, by  the  hopes  of  reward,  a  competition,  or  even  a  desire  for 
the  possession  of  private  trusts  that  relate  to  the  moneyed  con- 
cerns of  the  helpless  and  infirm.  The  statute  now  allows  a  spe- 
cific compensation ;  but  as  to  all  beyond  that,  the  courts  still  ad- 
here to  this  salutary  principle,  and  the  executor  or  administrator 
cannot,  even  by  rendering  service  beyond  his  duty  as  trustee,  en- 
title himself  to  additional  compensation,  however  necessary  the 
service  and  reasonable  his  price."''  It  is  a  settled  rule  that. an  ex- 
ecutor or  administrator  cannot  receive  from  the  estate  any  greater 
compensation  than  the  statute  commissions  for  his  own  services, 
however  meritorious  or  extraordinary  they  may  be.'    Thus,  one 


'  Manning  v.  Manning,  1  Johns.  Ch.  527. 

'  Morgan  v.  Hannas,  13  Abb.  Pr.  N.  S.  361.     See  ante,  p.  679. 

«  Collier  v.  Munn,  41  N.  Y.  143;  affi'g  1  Tuck.  136.  The  commissions  of  an 
agent,  necessarily  employed  by  executors  In  the  collection  of  debts,  e.  g.,  rents, 
may  be  allowed  as  an  expense  attending  the  management  of  the  estate;  yet, 
when  an  executor  has  performed  this  service  himself,  he  cannot  be  allowed  any 
compensation  for  it,  beyond  the  commissions  allowed  by  law  (Fisher  v.  Fisher, 
1  Bradf .  835).  Where  the  executor,  who  was  the  general  partner  in  a  limited 
partnership  with  the  decedent,  kept  the  goods,  which  constituted  the  stock  in 
trade,  and  sold  them  at  retail,  and  one-third  at  a  profit,  it  was  held,  that  he  was 
chargeable,  without  deduction,  with  the  amount  obtained  for  such  third,  and 
with  the  fair  market  value  of  the  residue,  without  any  deduction,  and  without 
any  allowance  for  commissions  for  selling.  The  sm-viving  partner  is  bound,  as 
fiuch,  to  collect  the  assets  and  close  the  business,  without  compensation  (Ames 
V.  Downing,  1  Bradf.  321).  Where  an  administratrix  appointed  an  agent,  who, 
through  friendship  for  the  family,  assumed  the  burden  of  the  trust,  it  was  held, 
that  he  was  not  entitled  to  commissions  (Mason  v.  Roosevelt,  5  Johns.  Ch.  534). 
As  to  the  transferable  nature  of  the  right  to  commissions,  see  De  Peyster  v.  Fer- 
rers, 11  Paige,  13;  Gray  v.  Murray,  3  Johns.  Ch.  167;  Worrall  v.  Driggs,  1 
Eedf.  449.  A  decree  of  a  surrogate  will  not  be  reversed  because  it  allows  a 
gross  sum  to  the  administrator  for  his  services,  if  it  appear  that  it  does  not  ex- 
ceed the  amount  of  his  statutory  fees  (Green  v.  Sanders,  18  Hun,  308).     For 
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of  several  co-executors,  who  is  an  attorney  and  counsellor  at  law, 
cannot  be  allowed  any  fees,  from  tlie  ^^estate,  for  professionally  de- 
fending an  action  brought  against  the  estate,  although  requested 
by  his  co-executors  to  appear  in  such  action  and  undertake  the  de- 
fense, with  a  promise  of  compensation,  and  although  the  legatees 
and  next  of  kin  united  in  such  request.^  He  might,  however, 
have  a  right  to  claim  compensation  for  such  services  from  any  adult 
legatees  or  next  of  kin  who  agreed  to  his  employment.^ 

Statute  allowcmce  exolusive.] — The  statute  creates  the  right, 
wherever  it  exists  (independent  of  a  provision  for  compensation  in 
the  will),  and  the  court  cannot  make  special  allowances  beyond 
the  statute  rate.'  The  statute  allowance,  if  claimed,  is  exclusive 
of  a  specific  compensation  in  the  will ;  and  if  a  testator  has  pro- 
vided for  such  compensation,  an  election  between  that  and  the 
statute  allowance  is  necessary.  The  code  declares  that  where  the 
will  provides  a  specific  compensation  to  an  executor,  administra- 
tor, or  trustee,  he  is  not  entitled  to  any  allowance  for  his  services, 
unless,  by  a  written  instrument  filed  with  the  surrogate,  he  re- 
nounces the  specific  compensation.^  And  if  the  provision  made 
by  the  will  fails,  the  court  cannot,  in  construing  the  will,  award 
the  executor  a  compensation  in  money,  in  lieu  thereof,  on  the 
theory  that  it  may  award  a  pecuniary  equivalent.^ 

But  since  a  testator  may  give  what  compensation  he  pleases 
(except  as  against  creditors),  he  may  expressly  give  compensation 
in  addition  to  the  statute  allowance,  and  in  such  case  the  court 
would  award  payment  of  both,  if  the  services  are  actually  per- 
formed.^ And  a  testator  may  likewise  authorize  his  executors  to 
agree  with  one  of  their  own  number  for  a  special  compensation,  to 
be  made  to  him  for  special  services.'' 


proceedings  in  an  action  to  recover  from  executors  commissions  allowed  by  a 
decree  of  the  surrogate,  which  is  afterwards  reversed,  see  Scholey  v.  Halsey,  73 
K.  Y.  578. 

'  Collier  v.  Munn,  41  N.  Y.  143.  °  Id. 

'  McWhorter  v.  Benson,  Hopk.  28 ;  Vanderheyden  v.  Vanderheyden,  3  Paige. 
387. 

"  Co.  Civ.  Proc.  §§  3737,  3811. 

'  Downing  v.  Marshall,  1  Abb.  Ct.  App.  Dec,  535. 

«  Clinch  V.  Eckford,  8  Paige,  411.  '  Id. 
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Compensation  of  executor  or  administrator  on  successive  let- 
ters.]—^^  Where  successive  or  difEerent  letters  are  issued  to  the 
same  person,  upon  the  ■  estate  of  the  same  decedent,  including  a 
case  where  letters  testamentary  or  letters  of  general  administra- 
tion, are  issued  to  a  person  who  has  been  previously  appointed  a 
temporary  administrator,  he  is  entitled  to  compensation,  in  one 
capacity  only,  at  his  election ;  except  that  where  he  has  received 
compensation  in  one  capacity,  he  is  entitled  to  the  excess,  if  any,, 
of  the  compensation  prescribed  by  law  in  the  other  capacity, 
above  the  sum  which  he  has  already  received."  '  It  will  be  ob- 
served that  this  provision,  which  is  new,  applies  only  to  a  case 
where  two  sets  of  "  letters  are  issued,"  and  therefore  would  not- 
extend  to  an  executor,  acting  also  as  testamentary  trustee,  though: 
not  having  received  letters  in  the  latter  capacity.''  But  it  has 
been  held  that  an  executor,  who  is  also  named  as  trustee  in  the 
will,  is  not  entitled  to  commissions  in  each  capacity ; '  though  he 
is  entitled  to  full  commissions,  both  for  receiving  and  paying  out, 
on  the  final  settlement  of  his  account  as  executor,  a  fund  which 
he  is  thereafter  to  hold  and  invest  as  a  special  trustee.*    He  is  en- 


'  Co.  Civ.  Proc.  §  2738.  »  See  p.  278,  ante. 

»  Drake  v.  Price,  5  N.  Y.  430;  HaU  v.  HaU,  78  N.  Y.  535;  affi'g  18  Hun,  858. 
In  the  last-named  caBe,  it  appeared  that  the  will  devised  real  estate,  subject  to  a 
povrer  of  sale  given  to  the  executors;  the  residuary  estate  was  given  to  the  exec- 
utors and  trustees,  "the  survivors  and  survivor  of  them  and  the  successors  and 
successor  of  them  in  trust,"  to  convert  into  money,  invest  and  hold  for  the  pur- 
poses of  certain  trusts  specified.  The  executors  exercised  the  power  of  sale  as 
to  the  real  estate,  and  invested  and  held  the  proceeds.  They  had  an  account- 
ing, on  which  they  were  allowed  full  commissions  as  executors.  In  subsequent 
proceedings  for  a  final  accounting  as  executors,  a  decree  was  made,  directing 
them  to  pay  over  to  one  of  the  legatees  her  share  of  the  estate;  there  had  been 
no  separation  of  this  share  from  the  general  fund  in  the  hands  of  the  executors. 
It  was  held  that  the  executors  were  properly  allowed  commissions  only  on  the 
amount  of  income  collected  since  the  last  accounting;  that  they  were  not  en- 
titled to  full  commissions  as  trustees  on  the  amount  paid  such  legatee;  that 
from  the  language  of  the  will  it  did  not  appear  that  the  testator  contemplated 
a  trust  that  would  attach  to  the  persons  of  the  executors,  or  intended  the  execu- 
tion of  it  in  the  character  of  trustees  rather  than  executors;  and,  as  the  payment 
was  not  of  a  separate  fund  in  the  hands  of  the  executors,  there  was  no  such 
holding;  also  that  the  provision  of  the  statute  in  reference  to  trustees  appointed 
by  will  (L.  1866,  c.  115),  allowing  them  the  same  commissions  as  executors, 
had  no  application. 

■•Mann  v.  Lawrence^  3  Bradf.  424    As  to  the  distinction  between  executors', 

45 
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titled,  upon  his  last  accounting  as  executor  in  respect  to  such 
fund,  to  charge  commissions  on  the  capital  which  he  will  there- 
after hold  as  special  trustee ;  *  and  the  same  rule  has  been  applied 
where  valid  and  collectible  securities  are  transferred,  to  be  held  as 
a  permanent  trust.^  Where  the  same  persons  are  both  executors 
and  trustees  under  the  same  will,  such  of  them  as  decline  to  unite 
in  the  inventory  and  do  not  act  as  executors,  are  not  entitled  to 
executors'  commissions,  though  they  duly  qualified ;  but  they  are 
entitled,  on  serving  as  trustees,  to  commissions  on  the  sum  which 
comes  to  their  hands  as  such,  and  also  on  the  income.' 

Basis  for  cha/rging  commissions.]— The  statute  gives  the 
commissions  "  for  receiving  and  paying  out  all  sums  of  money ; " 
and  where  property  is  turned  over  to  a  party  in  interest,  and  ac- 
cepted as  a  payment  of  money,  the  commissions  are  earned.*  The 
same  rule  was  applied  in  a  case  where  the  end  of  the  executor's  duty 
was  the  marshalling  assets  in  a  permanent  trust  fund,  and  good  se- 
curities which  formed  part  of  the  assets,  were  assigned  to  the  trustee 
who  succeeded  the  executors,  as  permanent  securities,  instead  of  be- 
ing collected  and  having  the  proceeds  reinvested.'  But  where  the 
function  of  the  executor  or  administrator  is  notclosed,  but  merely 
transferred  from  one  person  to  another,  the  removed  or  retiring 
functionary  is  not  entitled  to  commissions  on  the  securities  re- 
ceived by  him  from  his  predecessor  and  turned  over  by  him  to 
his  successor.^  The  statute  applies  only  to  money  actually  re- 
trustees',  and  guardians'  commissions  before  the  acts  of  1866  and  1867  (L.  1866', 
c.  116;  L.  1867,  c.  783),  see  Lansing  v.  Lansing,  45  Barb.  183;  Toley  v.  Egan,  13 
Abb.  Pr.  N.  S.  363,  note. 

'  Mann  V.  Lawrence,  supra.  '  Cairns  v.  Chaubert,  9  Paige,  160. 

«  Matter  of  Pike,  3  Eedf .  255.  Li  Matter  of  Carman,  8  Redf.  46,  a  testator 
devised  all  the  residue  of  his  property  to  his  executors  in  trust  (with  power  of 
sale)  to  divide  it  into  three  equal  shares,  and  pay  over  the  rents  and  profits  of 
one  share  to  A.  for  his  life.  The  executors,  on  a  final  accounting  before  the  sur- 
rogate, on  which  they  were  allowed  full  commissions,  were  ordered  to  set  apart 
and  keep  invested,  for  the  benefit  of  A.,  a  fixed  sum  (being  one  third  of  the  resi- 
due). The  executors  set  apart  such  sum,  and  kept  a  separate  account  of  it,  and 
paid  over  the  rents  and  profits  to  A.  during  his  life,  and  on  his  death  accounted 
as  testamentary  trustees  before  the  surrogate.  It  was  held  that  they  were  enti- 
tled to  the  full  commissions  under  the  statute,  as  though  they  had  never  ac- 
counted as  executors. 

"Matter  of  Kellogg,  7  Paige,  365;  Foley  v.  Egan,  13  Abb.  Pr.  N.  S.  863, 
note. 

'  Cairns  v.  Chaubert,  9  Paige,  160.  «  Foley  v.  Egan,  supra. 
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ceived  and  paid  out.  Executors  and  administrators  are  entitled 
to  commissions  on  a  debt  due  them  from  tlie  decedent,  and  pre- 
sented and  allowed  on  the  accounting;^  and  where  they  are 
charged  with  loss  resulting  from  their  neglect  to  make  regular  in- 
vestments of  a  fund,  they  are  entitled  to  commissions  on  the 
amount  charged  against  them.^  Where  an  executor  sells  real 
estate,  subject  to  mortgages,  he  is  entitled  to  commissions  on  the 
whole  purchase-price,  including  the  amount  secured  to  be  paid  by 
the  mortgages,  and  is  not  limited  to  commissions  on  what  remains 
after  deducting  the  amount  of  the  mortgages  therefrom.'  A  di- 
rection in  a  will,  that  one  of  three  executors  should  "  receive  a 
commission  of  six  per  cent,  upon  all  moneys  collected  by  him," 
was  held  not  to  entitle  him  to  the  commission  on  the  entire  pro- 
ceeds of  the  estate,  or  upon  all  sums  received  by  him,  but  only  on 
collections,  giving  the  word  its  ordinary  meaning.*  When  the 
testator's  widow  was  given  the  whole  income  for  life,  and  had 
also  qualified  as  executrix,  she  was  held  entitled,  in  an  estate  ex- 
ceeding $100,000,  to  commissions  upon  sums  received  and  paid 
for  the  benefit  of  the  general  estate.^ 

Commissions  upon  income,  retained  by^  an  executor  upon  an 
erroneous  system  of  calculation,  should  be  repaid,  unless  the  bene- 
ficiary had  such  accurate  knowledge  of  the  system  of  charges  as 
to  amount  to  a  ratification  of,  or  an  acquiescence  in,  them.* 

Legacies  are  not  subject  to  a  charge  for  commissions,  unless  in- 
directly, by  way  of  abatement,  where  the  estate  is  not  sufficient  to 
pay  the  commissions.  On  a  regular  accounting,  the  whole  amount 
of  receipts  and  disbursements  forms  the  basis  of  charging  com- 
missions, which  are  deducted,  and  the  legacies  are  then  paid  out 
of  the  surplus  remaining  after  the  payment  of  the  debts  and  ex- 


'  Matter  of  Mount,  3  Eedf.  405.     See  Hosack  v.  Eogera,  9  Paige,  461. 

^  Id.  The  mere  fact  that  the  executors'  retention  of  irregular  securities 
has  caused  loss  to  the  estate,  is  not  ground  for  refusing  them  commissions 
(GriUespie  v.  Brooks,  3  Redf.  349).  Surviving  executors  are  not  entitled  to 
commissions  upon  a  sum  paid  to  personal  representatives  of  a  deceased  execu- 
trix, for  arrears  of  commissions  due  to  her  (Betts  v.  Betts,  4  Abh.  N.  C.  334). 

"  Cox  V.  Schermerhorn,  18  Hun,  16. 

*  Ireland  v.  Corse,  67  N.  Y.  343.  '  Betts  v.  Betts,  supra. 

"  Id.  But  it  was  held,  in  that  case,  that  the  executors,  having  acted  in  good 
faith,  should  not'be  charged  interest  upon  such  sums  retained. 
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penses  of  administration.^  Upon  the  same  principle,  assets  other 
than  money,  which  are  specifically  bequeathed,  and  which  the 
executor  delivers  specifically  to  the  legatee,  are  not  the  subject  of 
commissions ;  *  nor  is  any  property,  inventoried  but  not  actually 
sold,  where  a  sale  will  ultimately  be  necessary.*  Reinvestments 
of  principal  are  not  ground  for  allowing  commissions.*  If  they 
were,  the  principal  would  soon  be  impaired. 

Commissions  on  trust-income.] — Where  a  will  gives  a  specified 
sum  in  trust  for  the  life  of  a  beneficiary,  with  remainder  over  to 
another,  the  commissions  for  paying  income  to  the  beneficiary  for 
life  are  properly  chargeable  to  the  body  of  the  estate,  in  the  ab- 
sence of  any  indication  in  the  will,  that  the  commissions  were  to 
be  charged  on  the  income.^ 

WJien  corrmiissions  are  payable.] — The  commissions  are  al- 
lowed only  by  order  of  the  surrogate,  and  on  the  s^ettlement  of  the 
account ;  those  claiming  them  have  no  authority  to  appropriate 
sums  to  their  own  use,  as  commissions,  until  they  are  so  allowed.^ 
If  they  do  so,  it  is  a  misappropriation,  and  they  are  chargeable 
with  interest,  from  the  date  of  the  withdrawal  to  the  date  of  the 
decree ; '  but  where  there  is  no  intentional  violation  of  duty, 
simple  interest  only  will  be  chargeable.*  But  they  are  not  bound 
to  part  with  possession  or  control  of  funds  necessary  to  meet 


'  "Westerfield  v.  Westerfield,  1  Bradf.  198. 

'  Schenck  v.  Dart,  23  N.  Y.  420.  Where  the  share  of  one  of  the  residuary 
legatees  was  provided  for  by  a  specific  devise  of  land,  the  executor  was  not  al- 
lowed commissions  upon  it  (Burtis  v.  Dodge,  1  Barb.  Ch.  77).  As  to  the  right 
to  commissions  where  an  executor  retains  a  sum  to  himself,  on  account  of  a  debt 
due  him  from  the  estate,  see  Hosack  v.  Rogers,  9  Paige,  461.  Where  an  execu- 
tor had  wrongfully  withheld  a  bond  and  mortgage,  he  was  not  allowed  commis- 
sions upon  it  as  executor  (McMahon  v.  Allen,  4  E.  D.  Smith,  519). 

'  Cairns  v.  Chaubert,  9  Paige,  160. 

*  Morgan  v.  Hannas,  13  Abb.  Pr.  N.  S.  361. 

'  Matter  of  Mount,  3  Redf.  405.  The  executor  does  not  waive  his  right  to 
commissions  on  such  income,  by  paying  it  over  in  full  to  the  beneficiary  for 
life  (Id.). 

6  Freeman  v.  Freeman,  4  Redf.  211;  Whitney  v.  Phoenix,  Id.  180;  Wheel- 
wright V,  Wheelwright,  2  Id.  501.  The  commissions  are  to  be  deducted,  as  of 
the  date  of  the  settlement  of  the  account,  and  not  as  of  the  date  of  filing  it  (Has- 
kin  V.  Teller,  3  Redf.  316). 

'  Id.  '  •  Whitney  v.  Phoenix,  mipra. 
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their  commissions,  until  their  claim  thereto  has  been  determined 
by  the  surrogate.^ 

Although  commissions  are,  in  general,  not  to  be  deemed  earned 
and  payable  until  the  accounting  which  finally  settles  and  closes 
the  administration  of  the  estate,  yet  where  successive  accountings 
are  had  and  settled,  especially  where  annual  accountings  are  had 
hj  direction  of  the  court,'  or  where  rents  or  other  annual  income 
are  appropriated  by  a  testator  for  specific  purposes,  so  as  to  create 
a  continuous  trust  for  payment  of  annuities  or  other  periodical 
payments,  the  executors,  upon  accounting  annually,  will  be  enti- 
tled, at  each  settlement,  to  commissions  on  the  income  and  pay- 
ments of  the  year.^  And  where  annual  rests  are  made  in  a  de- 
layed account,  for  the  purpose  of  charging  the  executor  or  admin- 
istrator with  interest  upon  interest,  commissions  may  usually  be 
justly  computed  and  deducted  as  of  the  time  of  each  rest  in  the 
account.*  But  annual  rests  for  the  purpose  of  deducting  commis- 
sions cannot  be  made,  unless  ordered  by  the  court,^  and,  as  a  gen- 
eral rule,  should  not  be  allowed. 

Apportioning  commissions.] — Where  there  are  several  co- 
■executors  or  co-administrators,  the  commissions  should  be  com- 
puted upon  the  aggregate  sums  received  and  paid  out  by  any  and 
all  of  them,  and  not  upon  the  amount  received  and  paid  out  by 
«ach  individually ;  *  and  the  surrogate  may  apportion  the  commis- 
sions among  them  according  to  the  services  rendered  by  them  re- 
spectively. If  he  fails  to  do  so  (except  in  case  of  the  large  estates 
mentioned  above),  and  the  account  is  finally  settled  without  appor- 


'  Wheelwright  v.  Wheelwright,  supra. 

-  Morgan  v.  Haniias,  13  Abb.  Pr.  N.  S.  361. 

3  Fisher  v.  Fisher,  1  Bradf .  335. 

■■  Id. ;  Vanderheyden  V.  Vanderheyden,  2  Paige,  387.  Full  commissions  on 
-annual  rests  are  not  allowable  merely  because,  without  the  order  of  court  or  re- 
-quirement  of  statute,  rests  have  been  made  for  the  purpose  of  charging  the 
trustee  with  interest  (Tucker  v.  McDermott,  3  Eedf.  331). 

'  Hosack  V.  Rogers,  9  Paige,  461;  Oram  v.  Cram,  3  Eedf.  346,  holding  that 
they  cannot  be  made  for  the  purpose  of  securing  full  commissions.  But  where 
annual  rests  are  required  by  the  special  direction  of  a  court,  for  the  sake  of 
charging  the  trustee  with  interest,  or  by  a  rule  of  court,  or  by  the  provisions'of 
statute, — then  full  commissions  may  be  computed  upon  the  amounts,  excluding 
■Te-investments  of  principal  (Morgan  v.  Hannas,  13  Abb.  N.  S.  361).  See  Matter 
of  Pirnie,  1  Tuck.  119;  Betts  v.  Betts,  4  Abb.  N.  C.  334. 

«  Valentine  v.  Valentine,  3  Barb.  Ch.  430. 
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tionment,  it  seems  that  each  is  entitled  to  an  equal  share,  irre- 
spective of  the  relative  services  rendered.^  The  same  rules  appear 
to  be  applicable  to  testamentary  trustees. 

The  commissions  of  an  insolvent  executor,  who  is  indebted  to 
the  estate,  must  be  applied,  on  the  settlement  of  his  account,  to 
the  liquidation  of  his  indebtedness.^. 

Allowing  counsd  fees  and  expenses.] — In  addition  to  the  sur- 
rogate's general  power  to  award  costs  ^  to  a  party,  the  code  pro- 
vides that  he  "  may,  in  his  discretion,  allow  to  an  executor,  admin- 
istrator, guardian,  or  testamentary  trustee,  upon  a  judicial  settle- 
ment of  his  account,  such  a  sum,  as  the  surrogate  deems  reasonable, 
for  his  counsel  fees  and  other  expenses,  not  exceeding  ten  dollars 
for  each  day  occupied  in  the  trial,  and  necessarily  occupied  in 
preparing  his  account  for  settlement,  and  otherwise  preparing  for 
the  trial.* 

'  White  V.  Bullock,  4  Abb.  Ct.  App.  Dec.  578;  rev'g  20  Barb.  91. 

'  Freeman  v.  Freeman,  4  Kedf.  211.  i>  See  Chapter  XXIII,  post. 

*  Co.  Civ.  Proc.  §  2562.  See  Brown's  Accounting,  16  Abb.  N.  S.  457;  Van 
Nest's  Estate,  1  Tuck.  130;  Valentine  v.  Valentine,  2  Barb.  Ch.  430;  Drake  v. 
Price,  5  N.  T.  430;  affl'g  7  Barb.  888;  HoUey  v.  8.  G.,  4  Edw.  284.  In  Matter 
of  Miles,  8  Law  Bull.  88,  a  legatee  presented  to  the  surrogate  a  petition  for  the 
removal  of  executors,  and  for  an  accounting.  The  proceeding  for  removal  was 
not  pressed,  but  the  account  was  filed,  no  objections  thereto  being  Interposed, 
nor  was  there  any  hearing  upon  the  merits.  Upon  an  application  for  a  settle- 
ment of  the  decree,  the  petitioner's  counsel  presented  an  affidavit  showing  that 
in  preparing  for  and  taking  the  proceedings,  attending  court,  examining  the 
account  and  other  matters  connected  therewith,  he  had  expended  thirty-twO' 
days,  and  asked  that  there  be  allowed  to  his  client  ten  dollars  per  day  therefor, 
while  counsel  for  executors  filed  a  like  affidavit  setting  forth  that  in  the  prepa- 
ration of  the  account,  attending  court,  preparing  and  attending  to  settle  the  de- 
cree he  had  expended  eleven  days,  and  asked  a  like  allowance.  The  surrogate, 
after  discussing  the  difEerent  sections  of  the  code  relating  to  the  subject,  held 
that  this  accounting  was  a  "judicial  settlement"  of  the  executor's  account,  and 
that  the  petitioner  was  entitled  to  his  disbursements  and  twenty-five  dollars,  and 
that  the  executors  were  entitled  to  be  allowed  their  disbursements  and  twenty- 
five  dollars,  and  that,  in  addition  thereto,  they  were  entitled  to  thirty  dollars  for 
three  days  devoted  to  preparing  the  account  and  schedule,  and  that  they  were 
not  entitled  to  any  allowance  for  attendance  at  court,  examination  of  the  law, 
a?jd  drawing  or  settling  the  decree,  for  the  reason  that  they  were  not  devoted  to- 
"preparation  for  the  trial;"  that  the  theory  of  the  codifiers  seems  to  have  been 
that  the  twenty-five  dollars  should  cover  all  the  proceedings,  except  the  prepara- 
tion of  the  account  where  no  trial  was  had,  unless,  perhaps,  where  objections 
were  filed,  and  reasonable  preparation  made,  and  before  the  trial  commenced 
the  objections  were  withdrawn,  for  any  reason  (February,  1881). 
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ARTICLE   FIRST. 

GENERAL    GUAEDIAI^S. 

Sec.  1. — Appointment  and  general  powers. 
3.  — Accountings. 
3. — Removals. 
4. — Foreign  and  ancillary  guardians. 

SECTION   FIRST. 
APPOmTMENT  AND   GENERAL   POWERS. 

The  code  contains  a  general  clause,  giving  the  surrogate's 
court  jurisdiction  "  to  appoint  and  remove  guardians  for  infants ; 
to  compel  the  payment  and  delivery  by  them  of  money  or  other 
property  belonging  to  their  wards;  and,  m  the  cases  specially  pre- 
scribed hy  Imo^  to  direct  and  control  their  conduct,  and  settle 
their  accounts ; "  which  jurisdiction  must  be  exercised  in  the 
cases,  and  in  the  manner,  prescribed  by  statute.^ 


'  The  italics  conform  to  Morgan  v.  Hannas,  13  Abb.  N.  S.  861,  and  are  a 
substitute  for  "  as  prescribed  by  law,"  in  the  original. 

'  Co.  Civ.  Proc.  §  3473,  subd.  7.  Among  the  incidental  powers  conferred 
upon  a  surrogate,  are  included  the  power  to  enjoin,  by  order,  a  guardian,  to 
whom  a  citation  or  other  process  has  been  duly  issued  from  his  court,  from  act- 
ing as  such,  until  the  further  order  of  the  court;  and  to  require,  by  order,  a 
guardian,  subject  to  the  jurisdiction  of  his  court,  to  perform  any  duty  imposed 
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Concurrent  Jurisdiction  of  Surrogate  and  Otlier  Courts. 

Concurrent  jurisdiction  of  surrogate  and  other  courts.^ — 
General  guardians  for  minors  may  be  appointed  by  the  supreme 
court,  etc.,  under  the  general  rules  of  practice,  or  by  the  surro- 
gate, under  the  code.  Appointment  in  the  former  mode  is  regu- 
lated by  Rules  52,  53  and  54.^  The  supreme  court,  as  the  succes- 
sor of  the  court  of  chancery,  acts  as  the  guardian  of  all  infants, 
and  this  is  regarded  as  one  of  its  important  functions,  and  this 
power  of  the  supreme  court  is  paramount  to  that  of  the  surro- 
gate ;  and  the  fact  that  the  surrogate  has  appointed  a  guardian  of 
the  person  or  estate,  or  both,  does  not  interfere  with  the  power  of 
the  supreme  court  to  control  the  custody  of  the  minor.^  It  was 
held,  in  the  early  cases,  that  the  guardian,  whether  appointed  by 
"the  surrogate  or  in  any  other  way,  is  deemed  an  oflBcer  of  the  su- 
preme court,  within  the  rule  that  he  may  be  summarily  proceeded 
against  by  that  court  and  removed,  and  compelled  to  account 
there;*  and  that  the  surrogate  has  not  concurrent  jurisdiction 
with  the  supreme  court  to  remove  or  change  a  guardian  appointed 
by  that  court,  or  to  compel  such  a  guardian  to  account,  either  be- 
fore or  after  removal.* 

JExtent  of  surrogate's  power  to  wppoint.'] — "  The  surrogate's 
court  has  the  like  power  and  authority  to  appoint  a  general  guard- 
ian, of  the  person  or  of  the  property,  or  both,  of  an  infant,  which 
the  chancellor  had,  on  the  31st  day  of  December,  1846.'  It  has 
also  power  and  authority  to  appoint  a  general  guardian,  of  the 
person  or  of  the  property,  or  both,  of  an  infant  whose  father  or 
mother  is  living,  and  to  appoint  a  general  guardian,  of  the  prop- 


upon  him,  by  statute,  or  by  the  surrogate's  court,  under  authority  of  a  statute 
(bo.  Civ.  Proc.  §  2481,  subd.  4,  5;  which  extend  also  to  executors,  administra- 
tors, and  trustees). 

1  Whether  "the  court,"  mentioned  in  Rule  53,  may  be  any  other  than  the 
supreme  court,  quoire. 

'  Wilcox  v.  Wilcox,  14  K  T.  575;  alH'g  23  Barb.  178. 

»  Disbrow  v.  Henshaw,  8  Cow.  349.  And  see  Exp.  Crumb,  3  Johns.  Ch.  349; 
Matter  of  Andrews,  1  Id.  99;  Matter  of  Dyer,  5  Paige,  584. 

■*  Matter  of  Dyer,  supra. 

'  That  is,  the  day  before  the  constitution  of  1846  took  effect,  whereby  the 
•court  of  chancery  was  abolished.  The  reason  for  thus  providing,  instead  of 
making  the  power  coincident  with  that  of  the  supreme  court,  is  given  in  Mr. 
Commissioner  Theoop's  note  to  Co.  Civ.  Proc.  §  3831. 
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erty  only,  of  an  infant  married  woman." '  Such  power  and  author- 
ity must  be  exercised  in  like  manner  as  they  were  exercised  by  the 
court  of  chancery,  subject  to  the  provisions  of  the  code.  The 
same  person  may  be  appointed  guardian  of  an  infant  in  both  ca- 
pacities ;  or  the  guardianship  of  the  person  and  of  the  property 
may  be  committed  to  different  persons.' 

Jurisdiction  dependent  on  residence,  etc.] — The  code  permits 
the  appointment  of  a  general  guardian  for,  and  on  the  application 
of,  a,n  infant,  of  the  age  of  fourteen  years  or  upwards,  by  the 
surrogate's  court  of  the  county  in  which  he  resides  ;  or,  if  he  is 
not  a  resident  of  the  State,  by  the  surrogate's  court  of  the  county 
in  which  any  of  his  property,  real  or  personal,  is  situated.'  The 
same  facts,  as  to  residence  or  location  of  property,  determine  the 
jurisdiction  of  the  surrogate's  court,  to  appoint  a  general  guardian 
of  an  infant,  under  fourteen,  but  in  such  case  the  appointment  is 
only  temporary,  the  application  must  be  made  by  a  relative,  or  some 
other  person,  in  behalf  of  the  infant,  and  the  surrogate  must  nom- 
inate, as  well  as  appoint,  the  guardian.*  It  has  been  held,  that  the 
jurisdiction  of  the  surrogate  depends  on  the  fact  of  the  residence 
of  the  minor  within  his  county ; '  not  on  the  domicil  or  legal  res- 
idence, but  on  the  actual  residence.^ 


'  Confirms  Matter  of  Herbeck,  16  Abb.  N.  S.  314;  which  held  that  the  hus- 
band of  a  female  infant,  though  himself  an  adult,  does  not,  since  the  married 
women's  acts,  acquire  control  of  her  property  by  marriage,  and  that  the  surro- 
gate's court  has,  therefore,  authority  to  appoint  a  guardian  of  the  estate  of  a 
married  female  infant ;  and  intimated  that  an  existing  guardianship  of  a  female 
infant  is  not,  since  those  acts,  terminated  as  to  her  property,  by  marriage.  It 
had  been  previously  held,  that  the  marriage  of  a  female  ward  terminates  the 
guardianship  (Brick's  Estate,  15  Abb.  Pr.  13);  but  this  ruling  must  now  be 
deemed  superseded,  so  far  as  guardianship  of  the  estate  is  concerned. 

■'  Co.  Civ.  Proc.  §  2831.    See  People  v.  Kearney,  31  Barb.  430. 

2  Co.  Civ.  Proc.  §  3833.  In  Matter  of  Hosford,  2  Redf.  168,  it  was  decided, 
before  the  present  code,  that  the  surrogate  has  not  jurisdiction  to  appoint  a 
guardian  of  the  person  and  estate  of  a  minor  resident  in  another  State,  even  if 
having  property  here. 

"  Co.  Civ.  Proc.  §  3837. 

'  Brown  v.  Lynch,  3  Bradf .  214.     But  see  Button  v.  Button,  8  How.  Pr.  99. 

"  Matter  of  Pierce,  12  How.  Pr.  533.  See,  also,  Exp.  Bartlett,  4  Bradf.  221 ; 
Matter  of  Hughes,  1  Tuck.  88.  In  the  last  case,  it  was  held,  that  a  relative,  not 
being  guardian,  could  not  change  the  legal  residence,  so  as  to  affect  the  surro- 
gate's jurisdiction. 
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Surrogate's  Power,  as  Affected  by  Prior  Appointments. — Mode  of  Application. 

Surrogate's  jaower,  as  affected  hy  prior  appointments.^ — The 
code  permits  proceedings  by  the  surrogate  in  either  of  the  follow- 
ing cases : 

1.  Where  a  general  guardian,  such  as  is  applied  for,  has  not 
been  duly  appointed,  either  by  a  court  of  competent  jurisdiction 
of  the  State,  or  by  the  will  or  deed  of  his  father  or  mother,  ad- 
mitted to  probate  or  authenticated,  and  recorded,  as  prescribed  in 
the  code.* 

2.  Where  a  general  guardian,  so  appointed,  has  died,  become 
incompetent  or  disqualified ;  or  refuses  to  act ;  or  has  been  re- 
moved ;  or  where  his  term  of  office  has  expired.^ 

Mode  of  application  I  contents  of  petition.'] — The  application 
must  be  by  a  written  petition,  duly  verified,  setting  forth  the  facts 
upon  which  the  jurisdiction  of  the  court  depends,  and  praying  for 
a  decree  appointing  a  general  guardian,  either  of  the  person,  or 
of  the  property  of  the  infant,  or  both,  as  the  ease  requires ; '  and, 
if  necessary,  that  the  persons,  entitled  by  law  to  be  cited  upon 
such  an  application,  may  be  cited  to  show  cause  why  such  a  de- 
cree should  not  be  made.*  "  Where  the  petitioner  is  a  non-resi- 
dent married  woman,  and  the  petition  relates  to  personal  property 
only,  it  must  affirmatively  show  that  the  property  is  not  subject  to 
the  control  or  disposition  of  her  husband,  by  the  law  of  the  peti- 
tioner's residence." " 

The  petition  "must  also  state  whether  or  not  the  father  and 
mother  of  the  petitioner  are  knovsoi  to  be  living.  If  either  of 
them  is  known  to  be  living,  and  the  petition  does  not  pray  that 
the  father,  or,  if  he  is  dead,  that  the  mother,  may  be  appointed 
the  general  guardian,*  it  must  set  forth  the  circumstances  which 


'  In  §  3851.     See  art.  3,  of  this  chapter. 

'  Co.  Civ.  Proc.  §§  2833,  3837.  Where  the  case  is  within  subdivision  second, 
the  petition  must  pray  that  the  person  formerly  appointed  general  guardian 
may  be  cited,  unless  it  is  shown  that  he  is  dead  (Co.  Civ.  Proc.  §  2823). 

'  But  where  the  infant  is  under  fourteen,  the  prayer  must  be  "for  a  decree 
appointing  a  guardian  of  the  person,  or  of  the  property,  or  both,  of  the  infant, 
to  serve  until  the  Infant  attains  the  age  of  fourteen  years,  and  a  successor  to  the 
guardian  is  appointed  "  (Co.  Civ.  Proc.  §  3837). 

■>  Co..  Civ  Proc.  §§  3838,  2837.  '  Id. 

'  This  clause  would  seem  to  apply  only  to  a  petition,  where  the  infant  is  over 
fourteen. 
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render  the  appointment  of  another  person  expedient ;  and  must 
pray  that  the  father,  or,  if  he  is  dead,  that  the  mother,  of  the  pe- 
titioner should  be  cited  to  show  cause,  why  the  decree  should  not 
be  made."  *  The  petition  should  show  which  of  the  relatives  re- 
side in  the  county.  The  surrogate  has  power  to  revoke  the  ap- 
pointment of  a  guardian,  based  on  a  petition  which  omits  these 
particulars.* 

Citation.] — ^It  has  been  noted  in  a  previous  chapter  that  the 
code  contains  a  clause  to  the  effect  that,  where  it  is  prescribed 
that  a  petitioner  must  pray  that  a  person,  or  that  creditors,  etc., 
,  may  be  cited  for  any  purpose,  aU  those  persons  are  necessary  par- 
ties to  the  special  proceeding.^  By  an  examination  of  the  forego- 
ing provisions,  with  respect  to  the  contents  of  a  petition  for  the 
appointment  of  a  general  guardian,  it  will  appear  that  a  citation  is 
in  some  cases  essential.  In  others,  however,  it  may  be  dispensed 
with.  When  it  issues,  its  form,  and  the  mode  of  serving  it,  are 
governed  by  the  general  regulations  of  the  code,  presented  in  a 
previous  chapter.  It  is,  however,  specially  provided  that  "  a  cita- 
tion, issued  to  the  father  of  the  petitioner,  must  be  served  at  least 
ten  days  before  it  is  returnable.*  It  is  made  the  duty  of  the  sur- 
rogate to  "  inquire  and  ascertain  as  far  as  practicable,  what  rela- 
tives of  the  infant  reside  in  his  county ;  and  he  may,  in  his  discre- 
tion, cite  any  relative  or  class  of  relatives  of  the  infant,  residing 
in  that  county  or  elsewhere,  to  show  cause  why  the  prayer  of  the 
petition  should  not  be  granted."  '   In  this  respect  it  has  been  held 


'  Co.  Civ.  Proc.  §§  2833,  2827. 

'  Matter  of  Feely,  4  Redf.  306.  Where  application  for  the  guardianship  of 
infants  is  made  by  their  maternal  grandmother,  and  the  petition  does  not  dis- 
close the  fact  that  the  paternal  grandfather  is,  at  the  time,  living  and  residing 
in  the  county,  and  letters  are  issued  to  the  petitioner  without  notice  to  the 
grandfather,  such  letters  will  be  revoked  upon  the  application  of  the  latter,  and 
an  opportunity  be  afforded  him  to  be  heard  in  the  matter  (Id.). 

«  Co.  Civ.  Proc.  §  2518;  ante,  p.  89. 

*  Co.  Civ.  Proc.  §  2823.  This  seems  to  apply  only  where  the  infant  peti- 
tions, i.  e.,  where  he  is  over  fourteen  years.    See  Co.  Civ.  Proc.  §  3827. 

»  Co.  Civ.  Proc.  §§  2828,  2827.  This,  and  the  other  provisions  of  §  2828. 
apply  "where  the  petitioner  is  a  married  woman;  except  that  her  husband  must 
also  be  cited,  and  that  the  surrogate  may,  in  his  discretion,  make  a  decree,  ap- 
pointing a  guardian  of  her  property,  without  citing  her  father  or  her  mother  " 
(Co.  Civ.  Proc.  §  3834). 
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that  his  course  of  procedure  is  just  as  undefined  by  statute,  and 
just  as  discretionary,  as  that  of  the  supreme  court ;  and  having 
once  obtained  cognizance  of  the  subject-matter,  by  the  residence 
of  the  minor  and  application  for  guardianship,  his  jurisdiction  is 
as  broad  as  that  of  such  court.^  But,  though  notice  of  the  hear- 
ing to  the  relatives  is  within  the  discretion  of  the  surrogate,  yet  it 
is  deemed  necessary,  for  the  purpose  of  having  the  rights  of  the 
infant  properly  attended  to,^  and  to  enable  them  to  appear,  if  they 
think  proper,  not  as  parties,  but  for  the  purpose  of  giving  the  sur- 
rogate the  requisite  information  as  to  the  value  of  the  infant's 
property,  and  as  to  the  propriety  of  the  appointment  of  the  appH- 
cant  or  person  named  in  the  petition.'  Especially  is  such  notice 
requisite,  where  the  application  is  made  by  a  person  not  connected 
with  the  infant  by  blood  or  affinity.^  And  it  has  been  held  that 
where  the  surrogate  omits  to  make  proper  inquiries  as  to  who  are 
the  relatives,  or  to  cause  the  near  relatives  to  be  notified,  the  ap- 
pointment may  be  set  aside.' 

Hearing  a/nd  decree.'] — "  Upon  the  return  of  the  citation,  the 
surrogate  must  make  such  a  decree  in  the  premises,  as  justice  re- 
quires. He  may,  in  his  discretion,  hear  allegations  and  proofs 
from  a  person  not  a  party.  "Where  a  citation  is  not  issued,  the 
surrogate  must,  upon  the  presentation  of  the  petition,  inquire  into 


'  Exp.  Dawson,  3  Bradf.  130; 

'  Underhill  v.  Dennis,  9  Paige,  203;  White  v.  Pomeroy,  7  Barb.  640. 

•"  Kellinger  v.  Eoe,  7  Paige,  363;  Cozine  v.  Horn,  1  Bradf.  143. 

*  Morehouse  v.  Cooke,  Hopk.  336. 

*  Underhill  v.  Dennis,  9  Paige,  303.  It  was  held,  under  the  R.  S.,  that,  while 
the  statute  leaves  it  to  the  discretion  of  the  surrogate  to  decide  which  relatives 
•of  the  infant  shall  he  notified  of  the  application  for  letters  of  guardianship,  this 
is  not  an  arljitrary  discretion.  If  the  nearest  relative  applies  or  consents  to  the 
application,  the  surrogate  may  dispense  with  further  notice  to  the  other  rela- 
tives. Where  the  nearest  relatives  do  not  join  in  the  application  or  consent 
thereto,  or  where  there  are  other  relatives  of  the  same  degree  as  the  applicant, 
residing  in  the  county,  the  surrogate  should  direct  reasonable  notice  of  the  hear- 
ing to  be  given  to  such  of  the  relatives  as  he  may  deem  proper  (Matter  of  Feely, 
4  Redf .  306).  Where  a  county  judge  and  surrogate  has  appointed  a  general 
^ardian  of  an  infant,  without  notice  to  the  relatives  of  the  infant  residing  in 
the  county,  and  it  appears  that  the  relatives  would  have  opposed  such  appoint- 
ment, had  notice  been  served  upon  them,  the  supreme  court  will,  upon  applica- 
tion, remove  such  guardian  and  appoint  a  new  one  (Rickard's  Case,  15  Abb. 
jsr.  8.  6). 
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the  circumstances.  For  the  purpose  of  such  an  inquiry,  or  of 
an  inquiry  into  the  amount  of  security  to  be  required  of  the 
guardian,  he  may  issue  a  subpoena,  requiring  any  person  to  attend 
before  him,  to  testify  respecting  any  matter  involved  therein.  If 
he  is  satisfied  that  the  allegations  of  the  petition  are  true  in  fact, 
and  that  the  interests  of  the  infant  will  be  promoted  by  the  ap- 
pointment of  a  general  guardian,  either  of  his  person  or  of  his 
property,  he  must  make  a  decree  accordingly,  except  that  a  guard- 
ian of  the  person  of  a  married  woman  shall  not  be  appointed. 
In  a  proper  case,  he  may  appoint  a  general  guardian  in  one  capac- 
ity, without  a  citation  ;  and  issue  a  citation,  to  show  cause  against 
the  appointment  t)f  a  general  guardian,  in  the  other  capacity.^ 
Where  a  general  guardian  of  the  property  of  an  infant  is  ap- 
pointed "the  surrogate  must  inquire  into  the  infant's  circum- 
stances, and  must  ascertain,  as  nearly  as  practicable,  the  value  of 
his  personal  property,  and  of  the  rents  and  profits  of  his  real  prop- 
erty." '  The  original  statute  ^  expressly  directed  that,  in  cases  of 
application  for  minors  under  fourteen,  the  surrogate  must  assign 
a  day  for  the  hearing  ;  but  this  might  be  the  day  on  which  the 
petition  was  presented,  if  he  determined  that  notice  to  the  rela- 
tives need  not  be  given.  And  this  was  presumed  to  be  the  case, 
where  there  was  nothing  to  show  that  this  course  was  not  taken.* 

Nomination  of  guardian.] — A  guardian,  appointed  upon  the 
application  of  an  infant  of  the  age  of  fourteen  years,  or  upwards, 
must  be  nominated  by  the  infant,  subject  to  the  approval  of  the 
surrogate.''  Such  allowance  or  approbation  by  the  surrogate  gives 
effect  to  a  nomination  by  the  infant,  which  would  otherwise  be 
nugatory.  If  an  infant  over  fourteen  years  of  age  neglects  to 
nominate  a  person  for  the  guardianship,  it  seems  that  the  surro- 
gate has  no  power  to  do  so.^  Upon  an  application  by  a  person  in 
behalf  of  an  infant  under  fourteen  years,  the  surrogate,  as  already 
mentioned,  must  nominate,  as  well  as  appoint,  the  temporary 
guardian.' 


'  Co.  Civ.  Proc.  §  3835.  '  Co.  Civ.  Proc.  §  2829. 

'^  3  E.  S.  150,  §  5.  *  People  v.  Wilcox,  22  Barb.  178. 

»  Co.  Civ.  Proc.  §  2826.  «  Sherman  v.  Ballou,  8  Cow.  304. 
'  Co.  Civ.  Proc.  §  3837. 
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General  Principles  Regulating  the  Appointment. — Effect  of  an  Appointment. 

General  principles  regulating  the  appointment.'] — In  making 
the  appointment,  the  surrogate's  power  and  discretion  are  entirely 
unlimited,  except  by  such  known  and  established  principles  as 
govern  the  conscience  of  all  courts  of  equity,  and  is  not  under  the 
control  of  the  relatives  in  any  respect,^  and  his  power  is  to  be  ex- 
ercised in  accordance  with  what  appears  to  be  for  the  best  interest 
of  the  minor,  taking  into  view  not  merely  his  temporary  welfare, 
but  the  state  of  his  affections,  attachments,  his  training,  education, 
and  morals,^  and  also  the  expressed  wishes  of  the  deceased  pa- 
rents.^ The  surrogate  is  not  restricted,  in  his  appointment,  to 
relatives  of  the  infant.  He  may  appoint  a  competent  stranger, 
and  should  not  appoint  the  infant's  mother  wfco  is  Hving  with  a 
second  husband.*  But,  other  things  being  equal,  an  uncle  will  be 
preferred  to  a  stranger.^  And  relatives,  residing  without  the 
county  or  State,  are  eligible.*  The  inheritance  of  real  property, 
by  an  infant,  from  his  father,  creates  no  preference  in  favor  of 
the  paternal  over  the  maternal  relatives.'  In  a  contest  between 
the  stepmother  and  the  aunt  of  an  infant,  for  letters  of  guardian- 
ship, where  the  infant  had  no  property,  and  the  stepmother  had 
nothing  except  what  she  coidd  earn,  but  the  aunt  had  a  moderate 
income  for  life,  the  guardianship  was  awarded  to  the  stepmother, 
to  avoid  the  separation  of  the  infant  from  a  brother  in  the  charge 
of  the  stepmother,  and  to  carry  out  the  wish  of  the  infant's  de- 
ceased father.^  The  sole  executor  of  the  estate  of  a  deceased 
father  is  not  a  proper  person  to  be  appointed  the  general  guardian 
of  his  orphan  child,  as  it  might  lead  to  a  gross  wrong.' 

Effect  of  an  appointment.'] — Where  the  petition  contains  suffi- 
cient facts  to  give  the  surrogate  jurisdiction  of  the  person  of  the 
infant,  and  he  proceeds  regularly  and  appoints  a  guardian,  the  ap- 


'  Exp.  Dawson,  3  Bradf.  130.  =  Foster  v.  Mott,  3  Bradf .  409. 

■'  Id. ;  Underhill  v.  Dennis,  7  Paige,  203;  Bennett  v.  Byrne,  3  Barb.  Ch.  216; 
Matter  of  Pierce,  13  How.  Pr.  533;  Cozine  v.  Horn,  1  Bradf.  143.  The  objec- 
tion that  the  sun'ogate  has  appointed  his  own  relative  as  guardian  does  not  go 
to  the  jurisdiction  (Underhill  v.  Dennis,  9  Paige,  203). 

*  Holley  V.  Chamberlain,  1  Kedf.  333. 

'  Morehouse  v.  Cooke,  Hopi.  326.  "  Exp.  Dawson,  8  Bradf.  130. 

'  Underhill  v.  Dennis,  9  Paige,  203. 

«  Matter  of  De  Marcellin,  4  Ke^f .  299. 

»  Rickard's  Case,  15  Abb.  Pr.  N.  S.  6. 
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Term  of  Office  of  Temporary  Guardian. — Oath  of  Office  and  Official  Bond. 

pomtment  is  valid  until  it  is  reversed  or  vacated  by  a  direct,  pro- 
ceeding for  that  purpose,  and  althougli  the  infant  never  resided  in 
the  county  of  such  surrogate,  an  action  to  vacate  the  appointment 
cannot  be  maintained.^ 

Term  of  office  of  temporary  guardian.] — The  term  of  office 
of  a  guardian  appointed  by  the  surrogate,  for  an  infant  under 
fourteen,  expires  when  he  attains  the  age  of  fourteen  years.^ 
After  attaining  that  age,  he  is  not,  however,  entitled,  as  of  course, 
to  elect  a  new  guardian  ;  *  but  the  guardian  continues  to  retain  all 
his  powers  and  authority,  and  is  subject  to  all  the  duties  and  lia- 
bilities of  a  guardian  until  his  successor  is  appointed  and  has 
qualified,  or  unti?his  letters  are  revoked ;  and  his  sureties  are  re- 
sponsible accordingly.* 

Several  guardians.] — The  trust  of  two  or  more  guardians  of 
the  same  infant  is,  in  its  nature,  joint  and  several,  and  they  may 
act  separately  or  in  conjunction.  They  are  jointly  responsible  for 
joint  acts,  and  each  is  solely  responsible  for  his  own  acts  and  de- 
faults, in  which  the  others  did  not  participate,  and  the  fact  that 
they  gave  a  joint  and  several  bond  to  the  surrogate,  with  the  same 
sureties,  for  the  discharge  of  their  trust,  does  not  vary  their  lia- 
bility.' The  guardianship  of  a  judicially  appointed  guardian,  as 
well  as  of  a  testamentary  guardian,  is  deemed  an  authority 
coupled  with  an  interest ;  and  where  two  guardians  are  appointed, 
and  one  of  them  dies,  it  continues  to  the  survivor.' 

Oath  of  office  and  official  lond.'\—Th.e  guardian  must  file 
with  the  surrogate,  before  letters  are  issued  to  him,  an  official  oath 
or  affirmation  to  the  effect  that  he  will  well,  faithfully,  and  hon- 
estly discharge  the  duties  of  his  office.''  A  guardian  of  the  prop- 
erty must  also  execute,  and  file  with  the  surrogate,  his  bond  to  the 
infant,  for  the  faithful  discharge  of  his  trust,  etc.  ;*  and  the  surro- 
gate has  a  discretion  to  require  an  official  bond  from  the  general 
guardian  of  an  infant's  person.'     The  form  and  condition  of  such 


'  Button  V.  Button,  8  How.  Pr.  99;  and  see  Matter  of  Pierce,  13  Id.  532. 

■^  Co.  Civ.  Proc.  §  3828. 

2  Matter  of  Nicoll,  1  Johns.  Ch.  25;  Matter  of  Dyer,  5  Paige,  534. 

*  Co.  Civ.  Proc.  §  2838.  s  Kirby  v.  Turner,  Hopk.  309. 

«  People  V.  Byron,  8  Johns.  Cas.  53.  '  Co.  Civ.  Proc.  §  2594. 

«  Co.  Civ.  Proc.  §  3880.  ■>  Co.  Civ.  Proc.  §  3831. 
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a  bond,  and  the  rules  pertaining  to  its  renewal,  the  liabilities  in- 
curred thereunder,  and  actions  thereupon,  have  been  generally 
presented  in  the  chapter  on  official  bonds.'^ 

Powers  wnd  duties  of  ffuardians.] — Every  general  guardian,* 
whether  testamentary  or  appointed,  is  required  safely  to  keep  the 
things  that  he  may  have  in  his  custody  belonging  to  his  ward,  and 
the  inheritance,  and  not  to  make  or  suffer  any  waste,  sale  or  de- 
struction of  such  things  or  inheritance,  but  to  keep  up  and  sustain 
the  houses,  gardens  and  other  appurtenances  to  the  ward's  lands, 
by  and  with  the  issues  and  profits  thereof,  or  with  such  other  mon- 
eys of  the  ward  as  are  in  his  hands ;  and  to  deliver  the  same  to 
the  ward,  when  he  comes  to  full  age,  in  as  good  order  and  condi- 
tion, at  least,  as  the  guardian  received  the  same,  inevitable  decay 
and  injury  only  excepted;  and  to  answer  to  his  ward  for  the 
issues  and  profits  of  real  estate  received  by  him  by  a  lawful  ac- 
count ;  and  if  the  guardian  makes  or  suffers  any  waste,  sale  or  de- 
struction of  the  inheritance,  he  shall  lose  the  custody  of,  the  same 
and  of  the  ward,  and  shall  forfeit  to  the  ward  twice  the  sum  at 
which  the  damages  shall  be  taxed  by  the  jury.^     The  surrogate 


'  Chap.  XV,  ante.  See,  also,  the  following  decisions,  relating  to  requiring 
security  from  guardians,  and  the  liability  of  the  sureties  in  their  bonds:  Matter 
of  Hedges,  1  Edw.  57;  Matter  of  Thome,  Id.  507;  Ferris  v.  Brush,  Id.  573; 
Genet  v.  Tallmadge,  1  Johns.  Ch.  561 ;  People  v.  Byron,  3  Johns.  Cas.  53 ;  Muir  v. 
Wilson,  Hopk.  513;  Clark  v.  Montgomery,  33  Barb.  464;  Matter  of  Callahan,  1 
Tuck.  63;  Matter  of  Hamlen,  Id.  408.  An  accounting  by  a  guardian  is  not  a 
prerequisite  to  an  action  against  the  sureties  upon  his  bond,  in  those  cases  in 
which  the  extent  of  his  liability  has  been  otherwise  as  definitely  determined  as 
it  could  be  by  accounting  (Girvln  v.  Hickman,  21  Hun,  816).  The  appointment 
of,  and  the  security  to  be  given  by,  a  special  guardian  appointed  to  sell  an  in- 
fant's real  property,  are  regnilated  by  general  Rules  57-59.  As  to  the  liability 
of  the  sureties  on  such  a  guardian's  bond,  see  Center  v.  Finch,  23  Hun,  146. 

'  Also,  every  "guardian  in  socage." 

'  3  E.  S.  153,  §§  30,  31.  As  to  the  powers  of  a  guardian  in  respect  to  prop- 
erty, see  Banks  v.  Taylor,  10  Abb.  Pr.  199;  Rickard's  Case,  15  Abb.  N.  S.  6; 
White  V.  Parker,  8  Barb.  48;  Hassard  v.  Rowe,  11  Id.  33;  Swartwout  v.  Oaks, 
53  Id.  632;  Thacker  v.  Henderson,  63  Id.  371;  Poultney  v.  Randall,  9  Bosw. 
333;  Hoyt  V.  Hilton,  3  Edw.  303;  Knothe  v.  Kaiser,  3  Hun,  515;  Willick  v. 
Taggart,  17  Id.  511;  Wilcox  v.  Van  Schaick,  19  Id.  379;  Jackson  v.  Sears,  10 
Johns.  435 ;  Genet  v.  Tallmadge,  1  Johns.  Ch.  561 ;  Thompson  v.  Brown,  4  Id. 
619;  Field  v.  SchiefEelin,  7  Id.  150;  Copley  v.  O'Niel,  1  Lans.  314;  Low  v. 
Purdy,  3  Id.  433;  Bostwick  v.  Atkins,  3  N.  Y.  53;  Chapman  v.  Tibbits,  33  Id. 
389. 
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may,  upon  the  petition  of  the  general  guardian,  or  of  the  infant,  or 
of  any  relative  or  other  person  in  his  behalf,  upon  notice  to  such 
persons,  if  any,  as  he  thinks  proper  to  notify,  direct  the  applica- 
tion, by  the  guardian  of  the  infant's  property,  to  the  support  and 
education  of  the  infant,  of  such  a  sum  as  he  deems  proper,  out  of 
the  income  of  the  infant's  property ;  or,  where  the  income  is  in- 
adequate for  that  purpose,  out  of  the  principal.^ 


289;  Emerson  v.  Spicer,  46  Id.  594;  affi'g  55  Barb.  438;  Torry  v.  Black,  58  Id. 
185;  rev'g  65  Barb.  414;  Van  Epps  v.  Van  Deusen,  4  Paige,  64;  Putnam  v. 
Ritchie,  6  Id.  390;  Burtis  v.  Brusb,  1  Red!  448;  Carman  v.  Cowles,  3  Id.  414; 
Torry  v.  Prazer,  2  Id.  486;  Matter  of  Jackson,  1  Tuck.  71;  De  Peyster  v.  Clark- 
son,  3  Wend.  77;  affi'g  Hopk.  424;  Pond  v.  Curtiss,  7  Id.  45. 

As  to  demands,  compromises  and  suits,  see  White  v.  Parker,  8  Barb.  48; 
Thomas  v.  Bennett,  56  Id.  197;  Tuttle  v.  Heavy,  59  Id.  334;  Weed  t.  Ellis,  3 
Cai.  253;  Hauenstein  v.  KuU,  59  How.  Pr.  34;  Jackson  v.  Sears,  10  Johns.  485; 
Swarthoutv.  Curtis,  4  N.  Y.  415;  Chapman  v.  Tibbits,  33  Id.  289;  Evertson 
V.  Evertson,  5  Paige,  644;  Voessing  v.  Voessing,  4  Redf.  360;  Matter  of  Jack- 
son, 1  Tuck.  71;  Chittenden's  Estate,  Id.  251. 

As  to  dealings  with  the  ward,  see  Limburger  v.  Ranch,  2  Abb.  Pr.  N.  B.  379; 
Crale  V.  Wells,  13  Barb.  84;  Low  v.  Purdy,  3  Lans.  433;  Seaman  v.  Duryea,  11 
N.  Y.  834;  affi'g  10  Barb.  533;  Evertson  v.  Evertson,  5  Paige,  644. 

As  to  the  custody,  residence  and  support  of  the  ward,  see  Clark  v.  Mont- 
gomery, 23  Barb.  464;  Elliot  v.  Gibbons,  30  Id.  498;  Matter  of  Kane,  3  Barb. 
Ch.  375;  Rait  v.  Rait,  1  Bradf.  345;  Harring  v.  Coles,  3  Id.  349;  Exp.  Dawson, 
3  Id.  130;  Exp.  Bartlett,  4  Id.  321;  People  ex.  rel.  B'klyn  Indus.  School  v.  Kear- 
ney, 21  How.  Pr.  74;  Hill  v.  Hanford,  11  Hun,  536;  Wilcox  v.  Wilcox,  14  N. 
Y.  575;  Wood  v.  Wood,  5  Paige,  596;  Cook  v.  Lee,  6  Id.  158;  Clark  v.  Clark, 
8  Id.  152;  Voessing  v.  Voessing,  4  Redf.  360. 

As  to  payment  and  investment  of  legacies  to  infants,  see  p.  583,  ante. 

As  to  payment  of  infant's  distributive  share,  to  general  guardian,  see  Co. 
Civ.  Proc.  §  2746;  p.  600,  ante;  Id.  §  2796;  L.  1879,  c.  389;  p.  633,  ante. 

As  to  appearance  by  general  guardian,  in  surrogate's  court,  for  infant,  see 
Co.  Civ.  Proc.  §  3530 ;  p.  103,  anU. 

As  to  enforcement  of  decrees  against  guardian,  see  Co.  Civ.  Proc.  §  2555 ; 
Chap.  XXI,jposf. 

As  to  effect  of  certain  appeals  by  guardian,  see  Co.  Civ.  Proc.  §§  2578,  3579; 
Chap.  XXIV,  post. 

'  Co.  Civ.  Proc.  §  2846;  which  supersedes  decisions  to  the  contrary,  in  Mat- 
ter of  Parker,  1  Barb.  Ch.  154;  and  Morgan  v.  Hannas,  13  Abb.  N.  S.  361. 
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SECTION    SECOND. 
ACCOUNTINGS. 

The  supervision  and  control,  which  surrogates  exercise  over 
guardians  to  whom  they  have  issued  letters,  include,  besides  the 
judicial  settlement  of  the  guardians'  accounts,  on  the  cessation  of 
their  office,  another  species  of  accounting,  analogous  to  the-  inter- 
mediate accounting  of  executors,  administrators,  and  testamentary 
trustees ;  though,  unlike  the  latter,  guardians'  accounts  are  re- 
quired to  be  rendered  and  examined  at  stated  periods,  so  long  as 
they  continue  to  act.^ 

Guardian  of  property  to  file  imoentory  and  account.'] — "  A 
general  guardian  of  an  infant's  property,  appointed  by  a  surro- 
gate's court,  must,  in  the  month  of  January  of  each  year,  as  long 
as  any  of  the  infant's  property,  or  of  the  proceeds  thereof,  re- 
mains under  his  control,  file  in  the  surrogate's  court  the  following 
papers : 

"1.  An  inventory,  containing  a  full  and  true  statement  and 
description  of  each  article  or  item  of  personal  property  of  his 
ward,  received  by  him,  since  his  appointment,  or  since  the  filing 
of  the  last  annual  inventory,  as  the  case  requires ;  the  value  of 
each  article  or  item  so  received ;  a  list  of  the  articles  or  items,  re- 
maining in  his  hands ;  a  statement  of  the  manner  in  which  he  has 
disposed  of  each  article  or  item,  not  remaining  in  his  hands ;  and 
a  full  description  of  the  amount  and  nature  of  each  investment  of 
money,  made  by  him. 

"  2.  A  full  and  true  account,  in  form  of  debtor  and  creditor, 
of  all  his  receipts  and  disbursements  of  money,  during  the  preced- 
ing year ;  in  which  he  must  charge  himself  with  any  balance  re- 
maining in  his  hands,  when  the  last  account  was  rendered,  and 
must  distinctly  state  the  amount  of  the  balance  remaining  in  his 
hands,  at  the  conclusion  of  the  year,  to  be  charged  to  him  in  the 
next  year's  account."  ^ 

'  An  infant  ward  may  bring  a  suit  to  call  his  guardian  to  account,  or  require 
Mm  to  give  better  security,  if  the  state  of  the  case  should  call  for  it  (Monell  v. 
Monell,  5  Johns.  Ch.  283).  And  see  art.  1  of  Chap.  XIS,  ante.  As  to  account- 
ing of  a  guardian  appointed  by  the  supreme  court,  see  Matter  of  MuUer,  3  Law 
Bull.  28. 

'  Co.  Civ.  Proc.  §  2843.    See  Voessing  v.  Voessing,  4  Redf .  360,  for  a  case 
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In  ]Droviding  for  annual  accounts,  the  statute  does  not  contem- 
plate the  settlement  of  these  accounts.  These  annual  accounts  are 
intended  to  inform  the  ward  and  the  court  of  the  manner  in 
which  the  guardian  is  discharging  his  trust.  The  ward  or  the 
court  may  act  upon  the  information  thus  obtained  to  remove  the 
guardian,  or  to  obtain  further  security  for  the  performance  of  his 
duties.  But  there  is  no  provision  of  the  statute  for  a  judicial  ex- 
amination and  settlement  of  the  guardian's  accounts,  at  the  in- 
stance either  of  the  ward  or  the  guardian,  while  the  guardianship 
still  continues  and  is  intended  to  continue.* 

Affidcmit  annexed  to  cmnual  account.'] — With  the  inventory 
and  account  so  filed  must  be  filed  an  affidavit,  by  the  guardian,  or 
by  an  agent  or  attorney,  who  is  cognizant  of  the  facts,  stating,  in 
substance,  "  that  the  inventory  and  account  contain,  to  the  best 
of  the  affiant's  knowledge  and  belief,  a  full  and  true  statement  of 
all  the  guardian's  receipts  and  disbursements,  on  account  of  the 
ward ;  and  of  all  money  and  other  personal  property  of  the  ward, 
which  have  come  to  the  hands  of  the  guardian,  or  have  been  re- 
ceived by  any  other  person  by  his  order  or  authority,  or  for  his 
use,  since  his  appointment,  or  since  the  filing  of  the  last  annual 
inventory  and  account,  as  the  case  requires ;  and  of  the  value  of 
all  such  property ;  together  with  a  full  and  true  statement  and 
account  of  the  manner  in  which  he  has  disposed  of  the  same,  and 
of  all  the  property  remaining  in  his  hands,  at  the  time  of  filing 
the  inventory  and  account ;  and  a  full  and  true  description  of  the 
amount,  and  nature,  of  each  investment  made  by  him,  since  his 
appointment,  or  since  the  filing  of  the  last  annual  inventory,  and 
account,  as  the  case  requires ;  and  that  he  does  not  know  of  any 
error  or  omission  in  the  inventory  or  account,  to  the  prejudice  of 
the  ward."  ^ 

where  it  was  held  not  necessary  for  a  guardian  to  keep  accounts.  In  New  York 
county,  the  surrogate  has  made  a  general  order  directing  an  index  book  to  be 
prepared,  wherein  the  names  of  all  infants,  the  names  of  their  general  guard- 
ians, and  the  names  of  the  sureties  of  each  guardian,  shall  he  duly  and  properly 
entered,  and  also  the  tiriie  when  the  annual  account,  if  any,  of  each  guardian 
was  rendered  and  filed,  so  that  at  a  glance  it  may  be  seen  what  is  the  state  and 
condition  of  the  guardianship  of  each  infant. 

'  Diaper  v.  Anderson,  37  Barb.  168. 

'  Co.  Civ.  Proc.  §  2843.     "The  surrogate  must  annex  a  copy  of  this  and  the 
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Scrutiny  of  a7inual  inventory  and  account.'] — ^The  surrogate 
is  required,  in  the  montt  of  February  of  each  year,  to  "  examine 
or  cause  to  be  examined,  under  his  direction,  all  inventories  and 
accounts  of  guardians  filed  since  the  first  day  of  February  of  the 
preceding  year.  The  examination  may  be  made  by  the  clerk,  or 
by  a  person  specially  appointed  by  the  surrogate  to  make  it,  who 
must,  before  he  enters  upon  the  examination,  subscribe  and  take, 
before  the  surrogate,  and  file,  with  the  clerk  of  the  court,  an  oath 
faithfully  to  execute  his  duties,  and  to  make  a  true  report  to  the 
surrogate.'' 

Remedy,  where  account,  etc.,  not  filed  or  defective.] — If  it  ap- 
pears upon  such  an  examination,  that  a  general  guardian  of  prop- 
erty has  omitted  to  file  his  annual  inventory  or  account,  or  the 
affidavit  relating  thereto ;  or  if  the  surrogate  is  of  the  opinion 
that  the  interest  of  the  ward  requires  that  the  guardian  should 
render  a  more  full  or  satisfactory  inventory  or  account ;  "  the  sur- 
rogate must  make  an  order,  requiring  the  guardian  to  supply  the 
deficiency,  and  also,  in  his  discretion,  requiring  the  guardian  per- 
sonally to  pay  the  expense  of  serving  the  order  upon  him.  "Where 
the  guardian  fails  to  comply  with  such  an  order,  within  three 
months  after  it  is  made ;  or  where  the  surrogate  has  reason  to  be- 
lieve that  sufficient  cause  exists  for  the  guardian's  removal,  the 
surrogate  may,  in  his  discretion,  appoint  a  fit  and  proper  person 
special  guardian  of  the  ward,  for  the  purpose  of  fihng  a  petition 
in  his  behalf,  for  the  removal  of  the  guardian,  and  prosecuting  the 
necessary  proceedings  for  that  purpose." ' 


last  section,  to  all  letters  of  guardianship  of  the  property  of  an  infant  issued 
from  his  court "  (Id.).  The  above  affidavit  conforms  to  Williams  v.  Purdy,  6 
Paige,  166. 

'  Co.  Civ.  Proc.  §  2844     See  Id.,  as  to  appointing  special  examiner. 

«  Co.  Civ.  Proc.  §  2845.  The  following  rule  is  in  force  in  New  York  county : 
•"  The  surrogate,  on  the  written  certificate  of  the  person  appointed  under  section 
2844  of  the  code,  to  examine  the  inventory  and  accounts  of  guardians  filed  in 
said  surrogate's  office,  that  a  general  guardian  has  omitted  to  file  such  inventory 
or  account,  or  the  affidavit  required  by  section  2843,  or  that  the  interest  of  the 
ward  requires  that  the  guardian  should  render  a  more  satisfactory  inventory  or 
account,  will  make  an  order  requiring  the  guardian  to  supply  the  deficiency;  and 
where  it  shall  appear,  by  the  certificate  of  said  person,  that  the  guardian  has 
failed  to  comply  with  such  order  within  three  months  after  its  due  service  upon 
him,  or  that  there  is  reason  to  believe  that  sufficient  cause  exists  for  the  guard- 
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Judicial  settlement  of  account.'] — The  mere  rendering  of  an 
account  by  a  guardian  is,  obviously,  not  an  adjudication  of  its  cor- 
rectness ;  and  although  the  statute,  as  has  been  seen,  makes  pro- 
vision for  an  examination  of  the  annual  inventory  and  account, 
and  for  the  filing  of  additional  ones  where  those  filed  are  not  suffi- 
ciently full,  or  not  satisfactory ;  yet,  doubtless,  the  result  of  this 
proceeding  is  not  a  judicial  determination  which  will  bind  the 
parties  concerned.  To  make  the  accounting  conclusive,  there 
must  be  a  citation  or  appearance  for  the  purpose  of  having  an  ad- 
judication upon  its  correctness.  For  this  pui'pose  the  statute  pro- 
vides for  a  "  judicial  settlement "  of  the  guardian's  account.^  A 
compulsory  judicial  settlement  of  the  account  of  a  general  guard- 
ian of  an  infant's  property,  may  be  had  upon  a  petition,  in  either 
of  the  following  cases  :  (1.)  By  the  ward,  after  he  has  attained  his 
majority.  (2.)  By  the  executor  or  administrator  of  a  ward,  who 
has  died.  (3.)  By  the  guardian's  successor,  including  a  guardian 
appointed  after  the  reversal  of  a  decree,  appointing  the  person  so 
required  to  account."  ^ 

—  of  gua/rdian  of  person.] — The  petition,  for  the  judicial  set- 
tlement of  the  account  of  a  general  guardian  of  an  infant's  person, 
may  also  be  presented  by  the  general  guardian  of  the  infant's 
property;  "but  upon  the  presentation  thereof,  proof  must  be 
made,  to  the  surrogate's  satisfaction,  that  the  guardian  so  required 
to  account  has  received  money  or  property  of  the  ward,  for  which 
he  has  not  accounted ;  or  which  he  has  not  paid,  or  dehveredf  to 
the  general  guardian  of  the  infant's  property."  ^ 


ian's  removal,  the  surrogate  will  appoint  a  special  guardian  of  the  ward  for  the 
purpose  of  filing  a  petition  in  his  behalf,  and  prosecuting  the  necessary  proceed- 
ings for  the  removal  of  such  guardian"  (Rule  XXII,  Sept.  1, 1880). 

'  It  is  still  substantially  true,— as  has  been  held, — that  a  final  settlement  of  a 
guardian's  accounts  can  be  had  only  on  the  expiration  of  the  guardianship,  or 
on  the  guardian's  removal  from  office  (Diaper  v.  Anderson,  37  Barb.  168),  and 
upon  proceedings  instituted  for  that  purpose.  His  accounts  as  guardian,  can- 
not, therefore,  be  settled  in  proceedings  instituted  for  a  settlement  of  his  ac- 
counts as  an  administrator  (Banks  v.  Taylor,  10  Abb.  Pr.  199). 

'  Co.  Civ.  Proc.  §  3847.  A  conservator  or  committee  of  a  lunatic  minor,  ap- 
pointed in  another  State,  is  not  entitled  to  call  a  guardian  of  a  minor  in  this 
State  to  account  for,  and  pay  over  to  him,  the  estate  of  the  minor  in  his  hands. 
The  remedy  is  by  application  to  the  supreme  court  (Matter  of  Traznier,  3  Redf . 
171). 

'  Co.  Civ.  Proc.  §  3848. 
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—  at  instance  of  guardian.] — A  voluntary  accounting  may  be 
had  by  the  guardian  upon  his  own  petition,  praying  for  a  judicial 
settlement  of  his  account,  and  a  discharge  from  his  duties  and  lia- 
bilities, in  any  case,  where  a  petition  for  a  judicial  settlement  of 
his  account  may  be  presented  by  any  other  person.^  "  The  peti- 
tion must  pray  that  the  person,  who  might  have  so  presented' a 
petition,  may  be  cited  to  attend  the  settlement.^ 

Procedure  on  judicial  settlement.] — Where  any  of  the  above- 
mentioned  persons  presents  a  petition,  under  the  requisite  circum- 
stances, for  a  judicial  settlement  of  the  account,  it  is  made  the 
surrogate's  duty  to  "  issue  a  citation  accordingly."  *"  The  form 
and  manner  of  service  of  the  citation  depend  on  the  general  statu- 
tory provisions  already  detailed.*  The  manner  of  conducting  the 
proceedings,  upon  a  judicial  settlement  of  the  account  of  a  gen- 
eral guardian  is  precisely  similar  to  that  prescribed  under  similar 
circumstances  with  respect  to  an  executor  or  administrator.^  Thus, 
upon  the  return  of  a  citation  issued  against  the  gua/rdian,  imless 
he  shows  cause,  or  himself  petitions  for  a  settlement,  he  is  to  be 
ordered  to  account  and  must  attend  from  time  to  time  for  that 
purpose.^  It  would  seem,  from  the  terms  of  the  statute,  that  the 
guardian  is  required  to  annex,  to  his  account,  presented  upon  pro- 
ceedings for  a  judicial  settlement,  two  affidavits.'  He  must  pro- 
duce vouchers  for  expenditures,  except  where  an  executor,  etc., 


'  Co.  Civ.  Proc.  §  3849.  « Id.  ^  q^  cjy  proc.  §  2850. 

*  See  p.  78,  ante,  et  seg.  It  was  held,  in  Brick's  Estate,  15  Abb.  Pr.  13,  that 
the  service  of  citation  to  the  vrard  was  properly  made  by  delivering  it  to  the 
ward,  personally,  in  the  presence  of  the  ward's  legal  guardian;  and  if  the  guard- 
ian has  an  interest  adverse  to  the  ward,  a  special  guardian  should  be  appointed. 
But  if  the  service  or  the  citation  be  defective,  the  ward's  actual  appearance, 
pursuant  to  it,  before  the  surrogate,  gives  him  jurisdiction  to  appoint  a  special 
guardian. 

'  The  clause  of  the  statute,  to  this  effect,  is  as  follows:  "Section  3787,  sec- 
tions 3733  to  3738,  both  inclusive,  and  section  3741,  of  this  act,  apply  to  a 
guardian  accounting,  as  prescribed  in  this  article,  and  regulate  the  proceedings 
upon  such  an  accounting  "  (§  3850). 

«  Co.  Civ.  Proc.  §§  3737,  3850. 

'  For,  by  §  2850,  "  the  accounting  party  must  annex  to  every  account  pro- 
duced and  filed  by  him,  an  aflSdavit  in  the  form  prescribed  in  this  article,  for 
the  affidavit  to  be  annexed  by  him  to  his  annual  inventory  and  account; "  while, 
by  the  same  section,  another  provision  of  the  code  (g  3733)  is  made  applicable. 
See  p.  693,  ante. 
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would  be  excused  from  so  doing ;  ^  and  the  surrogate  may  require 
him  to  make  and  file  his  account,  and  to  sxibmit  to  examination,^ 
and  may  allow  him  for  property  perished  or  lost,  without  his 
fault.^ 

SuhjecPmatter  of  accounting.'] — The  surrogate's  authority  to 
compel  a  guardian  to  account  is  limited  to  an  account  of  his  pro- 
ceedings under  the  power  given  him  by  his  letters ;  and  is  com- 
mensurate, in  fact,  with  acts  or  neglects  of  duty  occurring  during 
the  period  of  his  oiEcial  authority,  and  cannot  be  extended  back 
to  previous  transactions,  e.  g.,  to  a  claim  for  money  received  by 
him,  before  his  appointment,  from  a  foreign  guardian  of  the  ward, 
with  directions  to  appropriate  it  to  his  benefit,  but  which  remained 
in  his  hands  at  the  time  of  his  appointment.*  Neither  can  the 
guardian  be  allowed  for  services  rendered  for  the  ward  before  he 
was  appointed  guardian ;  and  a  promise  of  the  ward  to  pay  for 
them,  made  after  he  became  of  age,  does  not  make  them  proper 
matter  of  charge  on  such  accounting.^  But,  under  the  statute, 
the  surrogate  is  authorized  to  ascertain  the  quantity,  quality,  and 
■condition  of  the  ward's  property  in  the  hands  of  the  guardian, 
and  to  decree  and  adjudge  the  time  when,  the  persons  to  whom, 
and  in  what  manner,  it  shall  be  paid  or  delivered  over.' 


'  Co.  Civ.  Proc.  §§  2734,  3850.  This  confirms  the  ruling  in  Matter  of  Gill, 
3  Hun,  20.    And  see  Voessing  v.  Voessing,  4  Redf .  360. 

">  Co.  Civ.  Proc.  §§  2735,  3850.  "  Co.  Civ.  Proc.  §§  2741,  2850. 

*  Rait  V.  Rait,  1  Bradf.  845.  '  Clowes  v.  Van  Antwerp,  4  Barb.  416. 

«  Seaman  v.  Duryea,  10  Barb.  523;  affl'd,  11  K  Y.  324.  As  to  allowance  for 
payments  for  legal  services  for  the  estate,  see  Rait  v.  Rait,  1  Bradf.  345;  and 
for  the  support  and  education  of  the  ward  by  the  father's  labor,  see  Harring  v. 
Coles,  2  Bradf.  349;  Matter  of  Kane,  2  Barb.  Ch.  875;  Matter  of  Parker,  1  Id. 
154.  The  guardian's  giving  the  ward  an  opportunity  to  examine  his  books,  and 
informing  her  from  time  to  time,  after  she  came  of  age,  of  the  balance,  is  not  a 
settlement  of  the  accounts  (Rapalje  v.  Hall,  1  Sandf .  Ch.  399).  One  who  was 
substituted  as  guardian,  on  removal  of  another,  gave  a  receipt  to  the  surrogate, 
admitting  that,  as  g-uardian  of  the  minor,  he  had  received  from  the  surrogate  a 
certain  sum  of  money.  It  was  held,  that  it  was  competent  for  him,  on  his  ac- 
counting, to  prove  that  the  receipt  was  given  for  certain  contracts  for  the  pur- 
chase of  lands,  which  were,  in  fact,  worth  less  than  the  sum  specified  in  the  re- 
ceipt (White  V.  Parker,  8  Barb.  48).  Where  the  guardian,  after  the  ward  at- 
tained his  majority,  had  a  settlement  with  him,  and  assigned  a  mortgage  to  the 
ward  for  the  amotmt  found  due,  and  the  ward  gave  a  receipt  that  he  had  re- 
ceived the  assignment  of  the  mortgage  "as  equivalent"  to  the  amount  found 
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Eaypenses  cmd  compensation. \ — The  Eevised  Statutes  provided 
that  guardians  should  be  allowed  for  their  reasonable  expenses,  and 
the  same  rate  of  compensation  for  their  services  as  provided  by 
law  for  executors.*  And  this,  it  was  held,  was  to  be  construed  as 
referring  not  to  the  old  rate  of  compensation  fixed  by  the  original 
Eevised  Statutes,  but  to  the  rate  of  commissions  allowed  to  exec- 
utors and  administrators  by  subsequent  amendments  of  the  law.* 
But  the  section  of  the  Eevised  Statutes,  cited,  has  been  repealed,* 
although  the  portion  of  those  statutes  which  ^es  the  rate  of  com- 
pensation of  executors  and  administrators  *  is  yet  in  force.  It  is 
true  that  by  a  clause  in  the  code,  above  quoted,^  certain  provisions 
primarily  relating  to  executors,  etc.,  are  applied  to  guardians,  but 
these  are  only  to  the  effect  that  where  the  personal  estate  is  one 
hundred  thousand  dollars  or  more,  each  ofiicial  is  entitled  to  full 
commissions,  unless  there  are  more  than  three ;  °  that  in  order  to 
obtain  the  statute  allowance,  a  specific  compensation  provided  in 
the  will  must  be  renounced  in  writing ; '  and  that  where  different 
letters  are  issued,  compensation  is,  in  general,  allowable  in  only 
one  capacity.'  We  therefore  venture,  with  some  hesitation,  the 
suggestion  that,  at  present,  there  is  no  statutory  regulation,  as  to 
the  rate  of  compensation  of  general  guardians,  at  least  in  the  case 
of  estates  less  than  one  hundred  thousand  dollars.' 

Oomputation  of  commissions.'] — As  in  the  case  of  executors 
and  administrators,  the  commission  is  computed  on  money  received, 
and  paid  out.  Where  the  guardian  has  received  money,  but  has 
not  paid  it  out  otherwise  than  by  turning  it  over  to  his  successor, 
or  has  paid  out  money  which  he  did  not  receive  except  by  sue- 


due,  it  was  held,  that,  upon  the  accounting  of  the  guardian,  the  surrogate  had 
no  jurisdiction  to  try  the  question  of  the  validity  of  the  settlement,  and  that 
upon  the  question  of  the  acceptance  of  the  mortgage  by  the  ward,  in  satisfaction 
of  the  amount  due  him,  the  receipt  was  conclusive,  and  could  not  be  contra- 
dicted by  parol  evidence  (Downing  v.  Smith,  4  Redf .  310).  See,  also,  Matter  of 
Gill,  3  Hun,  20. 

'  2  R.  8.  153,  §  22. 

'  Foley  V.  Egan,  13  Abb.  Pr.  N.  S.  861,  n.  And  see  Dakin  v.  Demming,  6 
Paige,  95. 

'  L.  1880,  c.  245.  ■■  2  R.  S.  93,  §  58;  former  portion.  =§2850. 

»  Co.  Civ.  Proc.  §  3736.  ■■  Id.  §  2737.  « Id.  §  3738. 

'  Unless  this  result  is  prevented  by  L.  1880,  c.  245,  §  3,  subd.  4;  as  to  which, 
qiiare. 
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ceeding  to  the  trust  turned  over  to  him  by  a  predecessor,  he  is 
only  allowed  half  commissions,  upon  the  same  principle  which  has 
been  explained  in  a  previous  chapter  on  accounting  by  executors 
and  administrators.      In  other  words,  he  is  to  be  paid  a  full  com- 
mission only  on  moneys  which  he  has  actually  both  received  and 
paid  out,  not  upon  portions  of  the  fund  which  may  have  come 
into  his  hands  in  the  form  of  an  investment  previously  made  by 
a  predecessor,  or  which  he  turns  over,  as  a  part  of  the  trust  fund, 
to  his  successor  in  the  trust.^    As  he  is  required  by  law  to  render 
annual  accounts,  he  may  be  allowed  full  commissions  on  each  an- 
nual account  rendered  by  him ;  and,  at  his  final  accounting,  he 
may  be  allowed  interest  on  the  balances  due  him  on  his  final  ac- 
counts.'   But,  on  accounting  periodically,  he  should  be  allowed, 
upon  the  first  annual  statement,  or  passing  of  his  accounts,  one 
half  of  the  commissions  specified  in  the  statute,  upon  all  moneys 
received  by  him,  other  than  principal  received  from  investments 
made  by  him,  and  half  commissions  on  all  moneys  paid  out  by 
him,  other  than  moneys  invested  or  reinvested  by  him  in  securi- 
ties, leaving  the  residue  of  his  half  commissions  to  be  computed 
upon  the  fund  which  has  come  to  his  hands,  and  which  remains 
invested  or  unexpended  at  the  time  of  the  accounting,  for  future 
adjustment  when  expended,  or  when  finally  accounted  for ;  and, 
upon  subsequent  statements,  half  commissions  should  be  computed 
in  the  same  manner,  upon  all  sums  received  as  interest  or  income, 
or  as  further  additions  to  the  capital  of  the  estate,  since  the  last 
accounting,  and  half  commissions  upon  all  sums  expended,  except 
as  investments.' 

Extra  services.] — A  guardian  will  not  be  allowed,  any  more 
than  an  adminisfrator,  an  extra  compensation  for  services,  although 
not  strictly  within*  the  line  of  his  duties.  Thus,  where  the  guard- 
ian is  an  attorney  and  counsellor  at  law,  he  cannot  charge  for  pro- 
fessional services  rendered  in  the  affairs  of  his  ward,  or  where  he 


'  Foley  V.  Egan,  supra. 

=  Morgan  v.  Hannas,  13  Abb.  Pr.  N.  S.  361 ;  reversing,  in  effect,  89  Barb.  20. 

^  Matter  of  Kellogg,  7  Paige,  265.  The  guardian's  omission  to  claim  com- 
missions is  no  reason  why  he  should  be  deprived  of  them,  when  a  strict  legal 
claim,  e.  g.,  for  Interest,  is  made  against  him,  which  he  did  not,  at  the  time  of 
such  omission,  expect  would  be  made  (Eapalje  v.  Hall,  1  Sandf.  Ch.  399). 
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is  a  mechanic,  he  cannot  charge  for  repairs  made  by  him,  but  is 
restricted  to  the  statutory  allowance.  Neither  an  order  of  a  sur- 
rogate, before  the  services  are  rendered,  directing  the  performance 
thereof,  and  fixing  the  extra  compensation,  nor  an  order  ratifying 
and  allowing  it,  will  legalize  the  charge.* 

Tnterest.] — Interest  is  chargeable  in  the  accounts  of  a  guardian, 
upon  the  same  principles  that  have  heretofore  been  explained  in 
respect  to  the  accounts  of  executors  and  administrators,  except  that 
he  is  not  entitled  to  the  same  exemption  for  considerable  sums 
kept  in  hand,  on  account  of  the  exigencies  peculiar  to  the  settle- 
ment of  an  estate  which  is  subject  to  large  debts  and  claims. 

The  decree.] — The  surrogate's  decree,  on  the  accounting  of  a 
guardian,  will  be  made  upon  substantially  the  same  principles  and 
in  the  like  form  as  a  decree  on  the  accounting  of  an  executor  or 
administrator,  and  may  be  enforced  in  the  manner  explained  in 
the  next  chapter. 


SECTION     THIRD. 

EEMOVALS. 

Grounds  for  removing  general  guardian.] — The  following 
are  specified  in  the  code,  as  causes  for  removal  of  a  general  guard- 
ian, by  the  surrogate : 

"  1.  "Where  the  guardian  is  disqualified  by  law,  or  is,  for  any 
reason,  incompetent  ^  to  fulfill  his  trust. 

"  2.  "Where,  by  reason  of  his  having  wasted  or  improperly  ap- 
phed  the  money  or  other  property  in  his  charge,  or  invested 
money  in  securities  unauthorized  by  law,  .or  otherwise  improvi- 
dently  managed  or  injured  the  real  or  personal  property  of  the 


'  Morgan  v.  Hannas,  49  N.  Y.  667.     See  anU,  p.  679. 

'^  It  was  held,  in  Damarell  v.  Walker,  3  Redf.  198,  that  the  "  incompetency," 
for  which  a  surrogate  may  remove  a  guardian,  has  relation  not  merely  to  the 
mental  condition  and  moral  status  of  the  guardian,  but  the  court  might  take 
into  consideration  the  relative  social  and  pecuniary  position  of  the  guardian 
and  the  infant,  as  affecting  the  interests  of  the  latter  in  respect  of  nurture,  care, 
education  and  safety.  Insolvency  is  a  cause  of  removal  (Matter  of  Cooper,  3 
Paige,  34).  In  respect  to  what  constitutes  incompetency,  consult  also  the  rules 
applicable  to  executors  and  administrators  [ante,  p.  371). 
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ward,  or  by  reason  of  other  misconduct  in  the  execution  of  his 
office,  or  his  dishonesty,  drunkenness,^  improvidence,  or  want  of 
understanding,  he  is  unfit  for  the  due  execution  of  his  office. 

"  3.  Where  he  has  wiKully  refused,  or,  without  good  cause, 
neglected,  to  obey  any  lawful  direction  of  the  surrogate,  contained 
in  a  decree  or  an  order ;  or  any  provision  of  law,  relating  to  the 
discharge  of  his  duty. 

"  i.  "Where  the  grant  of  letters  to  him  was  obtained,  by  a  false 
suggestion  of  a  material  fact. 

"  5.  Where  he  has  removed,  or  is  about  to  rernove,  from  the 
State. 

"  6.  In  the  case  of  the  guardian  of  the  person,  where  the  in- 
fant's welfare  wiU  be  promoted  by  the  appointment  of  another 
guardian."  ^ 

A  widow  judicially  appointed  guardian  of  her  own  children 
may  be  removed,  upon  her  re-marriage.' 

Application  for  removal,  how  and  hy  vxhom  made.] — "  The 
ward,*  or  any  relative  or  other  person  in  his  behalf,  or  the  surety 
of  a  guardian,  may,  at  any  time,  present  to  the  surrogate's  court  a 
written  petition,  duly  verified,  setting  forth  the  facts,  and  praying 
for  a  decree,  revoking  letters  of  guardianship,  either  of  the  per- 
son, or  of  the  property,  or  both ;  and  that  the  guardian  complained 
of  may  be  cited  to  show  cause  why  such  a  decree  should  not  be 
made." ' 


'  A  guardian  who  has  become  so  intemperate  as  to  be  occasionally  insane, 
should  be  removed,  and  his  wife,  being  subject  to  his  control,  is  an  equally  im- 
proper person  to  manage  the  estate  (Kettletas  v.  Gardner,  1  Paige,  488).  Where 
a  guardian  of  an  infant  wife  sold  property  to  the  infant's  husband,  and  took 
back  a  mortgage  from  the  two,  the  court  canceled  the  security  and  removed  the 
guardian  (Matter  of  Cooper,  3  Paige,  34.  See,  also.  Matter  of  O'Neill,  1  Tuck. 
34). 

»  Co.  Civ.  Proc.  §  3832. 

3  Swartwout  v.  Swartwout,  3  Redf .  52.  It  seems  that  the  re-marriage  ter- 
minates such  a  guardianship  (Id.). 

"  If  no  objection  be  made  before  the  surrogate,  that  the  infant  petitions  in 
person  for  the  removal  of  her  guardian,  the  surrogate  should  proceed  and  inquire 
into  the  matters  of  complaint  stated  in  the  petition  (Skidmore  v.  Shaw,  3  Ch. 
Sent.  54). 

'  Co.  Civ.  Proc.  §  2833. 
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Subpmiia  and  citation.] — Upon  the  presentation  of  the  peti- 
tion, "the  surrogate  must  inquire  into  the  matter;  and,  for  that 
purpose,  he  may  issue  a  subpoena  to  any  person,  requiring  him  to 
attend  and  testify  in  the  premises.  If  the  surrogate  is  satisfied 
that  there  is  probable  cause  to  believe  that  the  allegations  of  the 
petition  are  true,  he  must  issue  a  citation  to  the  guardian  com- 
plained of."  ^ . 

Upon  the  return  of  the  citation,  if  the  material  allegations  of 
the  petition  are  established,  the  surrogate  is  required  to  make  a 
decree  revoking  the  guardian's  letters  accordingly;  except  that 
where  the  basis  of  the  application  for  removal  is  the  guardian's 
alleged  refusal  or  neglect  to  obey  a  direction  as  to  his  duty,^  or 
the  fact  that  letters  have  been  obtained  by  false  suggestion,"  the 
surrogate  must  dismiss  the  proceedings,  under  the  like  circum- 
stances and  upon  the  like  terms,  as  prescribed  in  the  code,*  where 
a  similar  complaint  is  made  against  an  executor  or  administrator.* 

Temporary  suspension  of  guardian.] — Upon  issuing  the  cita- 
tion, "the  surrogate  may,  in  his  discretion,  make  an  order  sus- 
pending the  guardian,  wholly  or  partly,  from  the  exercise  of  his 
powers  and  authority,  during  the  pendency  of  the  special  proceed- 
ing. A  certified  copy  of  an  order  so  made  must  accompany  the 
citation,  and  be  served  therewith ;  but,  from  the  time  when  it  is 
made,  the  order  is  binding  upon  the  guardian  and  upon  all  other 
persons,  without  service  thereof,  subject  to  the  exceptions  and 
limitations  prescribed  in "  the  code,«  with  respect  to  a  decree  re- 
voking letters.' 


'  Co.  Civ.  Proc.  §  2833.  =  See  Co.  Civ.  Proc.  §  2832,  sutd.  3. 

"  See  Id.  subd.  4.  *  In  §§  2686,  2687.     See  p.  367,  ante. 

'  Co.  Civ.  Proc.  §  2838.  Upon  a  removal  of  a  guardian,  the  surrogate  who 
ordetred  the  removal  may  proceed  to  appoint  a  new  guardian,  in  the  same  man- 
ner as  if  no  guardian  had  been  appointed,  and  without  reference  to  whether  the 
ward  resides  at  the  time  in  the  county  of  the  surrogate  (People  v.  "Wamsley,  15 
Abb.  Pr.  328).     And  see  Co.  Civ.  Proc.  §  2605. 

0  In  §§  2608,  2604.    See  p.  376,  ante. 

'  Co.  Civ  Proc.  §  2884.     And  see  Id.  §  2481,  subd.  4;  ante,  p.  59. 
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SECTION    FOURTH. 
FOEEIGN   AND   ANCILLAEY   GUAEDIANS. 

Foreign  guardianship.] — The  appointment  of  a  guardian  for 
tlie  person  or  tlie  property  of  an  infant  is  an  act  of  jurisdiction 
dependent  upon  the  situation  of  the  person  or  the  property  within 
the  territory  of  the  State,  not  upon  the  fact  of  citizenship.^  This 
authority  is  not  limited  to  cases  of  subjects  or  citizens.  And  in 
the  absence  of  any  statute  sanction  to  foreign  guardianships,  money 
due  to  an  infant  cannot  be  legally  collected  by  a  guardian,  judi- 
cially appointed  in  another  State  from  that  where  the  collection 
or  payment  is  to  be  made.^  Thus,  a  guardian  appointed  out  of 
the  State  is  not  entitled  to  receive,  from  executors  or  administrators 
here,  the  portion  of  the  infant.' 

Ancillary  guardianship  of  property.] — The  code,  however, 
provides  that  "where  an  infant,  who  resides  without  the  State  and 
within  the  United  States,  is  entitled  to  property  within  the  State, 
or  to  maintain  an  action  in  any  court  thereof,  a  general  guardian 
of  his  property,  who  has  been  appointed  by  a  court  of  competent 
jurisdiction,  within  the  State  or  territory  where  the  ward  resides, 
and  has  there  given  security,'  in  at  least  twice  the  value  of  the 
personal  property,  and  of  the  rents  and  profits  of  the  real  prop- 
erty, of  the  ward,  may  present,  to  the  surrogate's  court  having 


'  McLoskey  v.  Reid,  4  Bradf.  334.     See  Matter  of  Hosford,  3  Bedf.  168. 

">  Id.    And  see  Trimble  v.  Dzieduzyiki,  57  How.  Pr.  208. 

2  Morrell  v.  Dickey,  1  Johns.  Ch.  158;  Williams  v.  Storrs,  6  Id.  353;  McLoskey 
V.  Reid,  supra.  Where  the  English  court  of  chancery,  when  refusing  to  award 
the  custody  of  the  minor  to  the  American  guardian,  decreed  that  the  guardian 
should  transmit  the  income  of  the  minor's  property  to  England,  to  be  disposed 
of  under  the  direction  of  that  court,  the  surrogate  refused  permission  to  the 
guardian  to  transmit  the  funds  abroad  (Exp.  Dawson,  8  Bradf.  130).  And,  in 
Biolley's  Estate,  1  Tuck.  433,  the  surrogate  declined  to  order  payment  of  a  legacy 
to  a  foreign  guardian,  though  the  will  provided  that  money  or  property  which 
might,  under  it,  become  vested  in  a  minor,  might  be  delivered  to  any  foreign 
guardian, — a  guardian  having  been  appointed  for  the  infant  legatee  in  this 
State. 

*  Before  the  code,  it  was  held  that  it  was  not  sufficient  that  the  foreign  guard- 
ian had  entered  into  a  mere  covenant,  with  sureties,  not  under  seal,  for  the  faith- 
ful performance  of  his  trust;  but  that  he  must  have  given  a  bond  (Matter  of 
Fitch,  3  Redf .  457). 
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jurisdiction,  a  written  petition,  duly  yerified,  setting  forth  the 
facts,  and  praying  for  ancillary  letters  of  guardianship  accordingly. 
The  petition  must  be  accompanied  with  exemplified  copies  of  the 
records  and  other  papers,  showing  that  he  has  been  so  appointed, 
and  has  given  the  security  required "  as  above ;  which  niust  be 
authenticated  in  the  mode  prescribed  in  the  eode,^  for  the  authen- 
tication of  records  and  papers,  upon  an  application  for  ancillary 
letters  testamentary,  or  ancillary  letters  of  administration.* 

Where  the  surrogate  is  satisfied,  upon  the  papers  presented, 
that  the  case  is  within  the  statute,  "  and  that  it  will  be  for  the 
ward's  interest,  that  ancillary  letters  of  guardianship  should  be 
issued  to  the  petitioner,  he  may  make  a  decree  admitting  the  ex- 
emplified copies  of  the  foreign  letters  to  be  recorded,  and  granting 
ancillary  letters  accordingly.  Such  a  decree  may  be  made  without 
a  citation ;  or  the  surrogate  may  cite  such  persons  as  he  thinks 
proper,  to  show  cause,  why  the  prayer  of  the  petition  should  not 
be  granted.  But  before  the  ancillary  letters  are  issued,  the  surro- 
gate must  inquire,  whether  any  debts  are  due  from  the  ward's 
estate  to  residents  of  the  State ;  and  if  so,  he  must  require  pay- 
ment thereof." ' 

Powers  of  ancillary  guardian  of  jproperby.'l — Such  ancillary 
letters  are  issued  without  security,  and  without  an  oath  of  office. 
They  authorize  the  person  to  whom  they  are  issued  to  demand 
and  receive  the  personal  property,  and  the  rents  and  profits  of  the 
real  property,  of  the  ward ;  to  dispose  of  them  in  like  manner  as  a 
guardian  of  the  property,  appointed  under  the  code ;  "  to  remove 
them  from  the  State ;  and  to  maintain  or  defend  any  action  or 
special  proceeding  in  the  ward's  behaK.  But  they  do  not  authorize 
him  to  receive,  from  a  resident  guardian,  executor  or  administrator, 
or  from  a  testamentary  trustee,  subject  to  the  jurisdiction  of  a 
suiTogate's  court,  money  or  other  property  belonging  to  the  ward, 
in  a  case  where  Jetters  have  been  issued  to  a  guardian  of  the  in- 
fant's property,  from  a  surrogate's  court  of  a  county  within  the 
State,  upon  an  allegation  that  the  infant  was  a  resident  of  that 
county ;  except  by  the  special  direction,  made  upon  good  cause 
shown,  of  the  surrogate's  court  from  which  the  principal  letters 


'  In  §§  3704,  3703.     See  pp.  333, 333.  =  Co.  Civ.  Proo.  §  2838. 

^  Co.  Civ.  Proc.  §  3839. 
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were  issued ;  or  unless  the  principal  letters  have  been  duly  re- 
voked." ^ 

Foreign  guardianship  of  the  person.] — The  extent  to  which 
the  court  will  recognize  the  authority  of  a  judicially  appointed 
foreign  guardian  over  the  person  of  the  ward,  when  brought 
within  our  jurisdiction,  is  a  question  within  the  discretion  of  the 
court,  to  be  exercised  in  view  of  the  circumstances  of  the  case,  and 
with  due  regard  both  to  the  doctrines  of  comity  and  the  interests 
of  the  infant  on  our  soil.^ 


ARTICLE   SECOND. 

GUARDIANS   BY   WILL    OE   DEED. 

Mode  of  appointment.'] — Under  our  present  statutes^  the 
father  of  a  minor  unmarried  child,  or  of  a  child  likely  to  be  bom, 
may,  by  deed  *  or  last  will,  appoint  any  person  or  persons  as  guard- 
ian, for  the  custody  and  tuition  of  such  child  during  minority,  or 
for  any  less  time.^    And  in  case  of  omission  of  such  appointment 


'  Oo.  Civ.  Proc.  §  3840.  This  section  applies  to  letters  issued  before  Sept.  1st, 
1880,  "by  a  surrogate's  court  of  the  State,  to  a  guardian  appointed  by  a  court 
of  another  State,  or  a  territory  of  the  United  States,  upon  presentation  of  an  ex- 
emplified transcript  of  the  record  of  his  appointment "  (Co.  Civ.  Proc.  §  2841). 
It  was  said,  in  the  Matter  of  Fitch,  3  Bedf .  457,  that  letters  of  guardianship  will 
not  be  issued  to  a  foreign  guardian  of  a  non-resident  infant,  with  a  view  to  the 
removal  of  the  latter's  property  from  the  State,  except  upon  the  application  of 
such  foreign  guardian  himself,  and  unless  it  appears  that  the  removal  of  the 
ward's  property  out  of  this  State  will  not  conflict  with  the  ward's  ownership. 

'  Compare  Nugent  v.  Vetzera,  L.  R.  3  Eq.  704;  McLoskey  v.  Reid,  4  Bradf. 
334;  Biolley's  Estate,  1  Tuck.  433;  Townsend  v.  Kendall,  4  Minn.  413;  John- 
stone V.  Beattie,  10  Clark  &  F.  114. 

'  3  R.  S.  150,  §  1. 

"  Proceedings  for  the  formal  adoption  of  children,  with  the  sanction  of  the 
county  judge,  are  prescribed  by  L.  1873,  c.  880.     See  p.  591,  ante. 

"•  Where  there  are  no  words  indicating  the  duration  of  the  guardianship,  it  is 
to  be  inferred  it  was  intended  to  create  a  guardianship  for  the  whole  period  of 
the  child's  minority  (Matter  of  Reynolds,  11  Hun,  41).  The  amendment  of 
1871  was  intended  to  dispense  with  the  consent  of  the  mother  to  a  testamentary 
appointment  by  the  father,  and  to  reinstate  the  father  in  his  unqualified  right 
to  appoint  a  testamentary  guardian  for  his  minor  child,  as  it  existed  under  the 
Revised  Statutes  (Thomson  v.  Thomson,  55  How.  Pr.  494). 
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by  the  father,  and  of  his  death,  the  mother  may,  in  like  manner, 
make  such  appointment.^  Such  disposition  vests  the  appointee 
with  the  powers,  and  subjects  him  to  the  duties,  of  guardian  of 
such  child,  with  respect  of  its  custody,  support,  maintenance,  and 
education,  out  of  the  estate,^  and  of  the  custody  and  management 
of  the  personal  estate  and  profits  of  the  real  estate  ;  and  is  valid 
and  effectual  against  every  other  person  claiming  the  custody  or 
tuition  of  such  minor,  as  guardian  in  socage  or  otherwise ; '  and  is 
not  defeated  by  a  subsequent  appointment  by  the  surrogate.*  The 
guardianship  of  the  person  and  of  the  property  of  an  infant  is 
usually  committed  to  the  same  person.  The  power  given  by  the 
Kevised  Statutes  is  not  confined  to  the  appointment  of  guardians 
of  the  estate,  or  of  infants  who  have  an  estate.  Where  two  per- 
sons are  named  in  a  will  as  "  joint  guardians  "  of  the  person  and  es- 
tate of  a  minor,  and  one  of  them  refuses  to  act,  all  the  rights  and 
powers  created  by  the  appointment  become  vested  in  the  other 
guardian.' 

Prerequisites  to  authority  to  act.] — The  code  forbids  a  person 
to  exercise,  within  the  State,  any  power  or  authority,  as  guardian 
of  the  person  or  property  of  an  infant,  by  virtue  of  an  appoint- 
ment contained  in  the  will  of  the  infant's  father  or  mother,  being 
a  resident  of  the  State,  and  dying  after  Sept.  1,  1880,  "  unless  the 
will  has  been  duly  admitted  to  probate,  and  recorded  in  the  proper 
surrogate's  court,  and  letters  of  guardianship  have  been  issued  to 
him  thereupon ;  or  by  virtue  of  an  appointment  contained  in  a 
deed  of  the  infant's  father  or  mother,  being  a  resident  of  the 
State,  executed  after  "  the  same  date,  "  unless  the  deed  has  been 
acknowledged  or  proved,  and  certified,  so  as  to  entitle  it  to  be  re- 


'  L.  1871,  c.  33.  The  appointment,  by  the  mother,  of  a  testamentary  guard- 
ian, operates  to  prevent  the  appointment  of  a  guardian  by  the  surrogate,  upon 
a  petition  of  the  infant,  after  he  has  reached  the  age  of  fourteen  years  (Matter 
of  Reynolds,  11  Hun,  41).     See  Co.  Civ.  Proc.  §  3833. 

'  See  Clark  v.  Montgomery,  23  Barb.  464. 

^  3  B.  S.  150,  §§  3,  3.  The  persons  who  are  to  be  deemed  "guardians  in 
socage,"  are  specified  in  1  B.  S.  718,  §§  5,  7.  See  Furman  v.  Van  Sise,  56  N.  Y. 
485. 

*  People  ex  rel.  Brooklyn  Industrial  School  v.  Kearney,  81  Barb.  430;  19 
How.  Pr.  493;  31  How.  Pr.  74. 

'  Matter  of  Beynolds,  supi-a. 
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corded,  and  has  been  recorded  in  the  office  for  recording  deeds  in 
the  county,  in  which  the  person  making  the  appointment  resided, 
at  the  time  of  the  execution  thereof.^  Where  a  deed  containing 
such  an  appointment  is  not  recorded,  within  three  months  after 
the  death  of  the  grantor,  the  person  appointed  is  presumed  to 
have  renounced  the  appointment ;  and  if  a  guardian  is  afterwards 
duly  appointed  by  a  surrogate's  court,  the  presumption  is  conclu- 
sive." ^  » 

Oaih  of  testamentary  guardian/  letters ;  renunciation.] — 
Where  a  will,  containing  the  appointment  of  a  guardian,  is 
admitted  to  probate,  the  person  appointed  must,  within  thirty 
days  thereafter,  take  the  oath  of  office ; '  "  otherwise  he  is  deemed 
to  have  renounced  the  appointment.  But  the  surrogate  may  ex- 
tend the  time  so  to  qualify,  upon  good  cause  shown,  for  not  more 
than  three  months.  And  any  person  interested  in  the  estate  may, 
before  letters  of  guardianship  are  issued,  file  an  affidavit  setting 
forth  with  respect  to  the  guardian  so  appointed,  any  fact  which  is 
made  by  law  an  objection  to  the  issuing  of  letters  testamentary  to 
an  executor." ^  "A  person  appointed  guardian  by  will  may,  at 
any  time  before  he  qualifies,  renounce  the  appointment  by  a  writ- 
ten instrument,  under  his  hand,  filed  in  the  surrogate's  office."  °  It 
should  be  borne  in  mind  that  this  and  the  other  regulations  of  the 
present  code,  with  reference  to  the  appointment,  removal  and 
qualifying  of  testamentary  guardians,  apply  only  to  cases  where 


>  Co.  Civ.  Proc.  §  3851. 

'  Id.  It  was  said,  in  2  Kent's  Com.  235,  that  a  'will  merely  appointing  a  tes- 
tamentary guardian  need  not  he  proved.  There  was  then  no  statutory  provision 
on  this  point.  As  to  what  language  in  a  will  amounts  to  an  appointment  of  a 
guardian,  see  Corrigan  v.  Kieman,  1  Bradf .  208.  As  to  the  distinction  between 
the  functions  of  the  same  person,  having  distinct  appointments  as  general  and 
as  special  guardian,  and  the  responsibility  of  his  sureties  in  consequence,  see 
Swartwout  v.  Oaks;  52  Barb.  633;  Muir  v.  Wilson,  Hopk.  512;  Tuttle  v.  Heavy, 
59  Barb.  334.  Letters  of  guardianship  should  not  issue  to  a  non-resident  alien, 
though  appointed  by  will  (Matter  of  Taylor,  3  Redf .  359). 
y  ,  '  As  prescribed  in  Co.  Civ.  Proc.  §  3594.     See  p.  719,  ante. 

*  Co.  Civ.  Proc.  §  2853.  Sections  3636  to  3638  of  the  code,  both  inclusive, 
apply  to  such  an  afSdavit  and  to  the  proceedings  thereupon  (Id.).  See  p.  273, 
ante. 

.'  Co.  Civ.  Proc.  §  2853. 
47 
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the  proceeding  for  the  proof  of  the  will  by  which  the  guardian 
was  appointed,  was  commenced  after  September  1,  1880.^ 

Requvring  security  from  guardian  appointed  hy  will  or  deed.^ 
— In  the  case  of  a  guardian  appointed  by  will  or  by  deed,  the 
infant,  or  any  relative  or  other  person  in  his  behalf,  may  present, 
to  the  surrogate's  court  in  which  the  will  was  admitted  to  pro- 
bate, or  to  the  surrogate's  court  of  the  county  in  which  the  deed 
was  recorded,  a  petition,  setting  forth  any  fact,  respecting  the 
guardian,  the  existence  of  which,  if  it  was  interposed  as  an  objec- 
tion to  granting  letters  testamentary  to  a  person  named  as  execu- 
tor in  a  will,  would  make  it  necessary  for  .such  a  person  to  give  a 
bond,  in  order  to  entitle  himself  to  letters ;  and  praying  for  a  de- 
cree, requiring  the  guardian  to  give  security  for  the  performance 
of  his  trust.  Upon  the  presentation  of  such  a  petition,  and  proof 
of  the  facts  therein  alleged,  to  the  satisfaction  of  the  surrogate,  he 
must  issue  a  citation  accordingly.  Upon  the  return  of  the  cita- 
tion, a  decree  requiring  the  guardian  to  give  security  may  be 
made,  in  the  discretion  of  the  surrogate,  in  a  case  where  an  execu- 
tor can  entitle  himself  to  letters  testamentary  only  by  giving  a 
bond ;  but  not  otherwise.' 

Requi/rvng  inventory  and  account  to  lefiled.'] — Upon  the  peti- 
tion of  the  ward,  or  of  any  relative  or  other  person  in  his  behalf, 
the  surrogate's  court  having  jurisdiction  to  require  security,  as 
above  mentioned,  "  may,  at  any  time,  in  the  discretion  of  the  sur- 
rogate, make  an  order,  requiring  a  guardian,  appointed  by  will  or 
by  deed,  to  render  and  file  an  inventory  and  account,  in  the  same 
form,  and  verified  in  the  same  manner  as  the  inventory  and  ac- 
count required  to  be  filed  annually  by  a  guardian  appointed  by  a 
surrogate's  court."  '  The  order  may  also  require  such  an  inven- 
tory and  account  to  be  filed,  in  the  month  of  January  of  each  year 
thereafter.*    The  surrogate's  court  may  also  compel  a  judicial  set- 


'  In  Matter  of  Lambrecht,  MS.,  Mar.  1881,  the  surrogate  of  New  York 
county  held  that  a  testamentary  guardian,  appointed  by  a  will  which  was  offered 
for  probate  hefore  Sept.  1,  1880,  was  not  disqualified  by  neglect  to  qualify  for 
thirty  days  after  the  probate,  as  required  by  g  2853,  as  above. 

^  Co.  Civ.  Proc.  §  3853.  The  form,  etc.,  of  such  a  bond,  when  required,  is 
given  on  pp.  398,  399,  ante. 

Co.  Civ.  Proc.  §  3855.     See  pp.  733,  724,  ante. 

*  Co.  Civ.  Proc.  §  3855.    Sections  3843  to  3845  of  the  code,  both  Inclusive, 
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tlement  of  the  account  of  the  guardian,  in  any  case  where  it  may 
compel  a  judicial  settlement  of  the  account  of  a  general  guardian  ; 
and  the  proceedings  to  procure  such  a  settlement  are  the  same,  as 
if  the  guardian  had  been  appointed  by  the  court.^  A  decree, 
made  upon  the  judicial  settlement  of  the  account  of  a  guardian 
appointed  by  will  or  by  deed,  or  the  judgment  rendered  upon  ap- 
peal from  such  decree,  has  the  same  force  as  a  judgment  of  the 
supreme  court  to  the  same  efEect.' 

Removal  of  guardian.] — The  surrogate's  court  may,  upon  the 
petition  of  the  ward,  or  of  any  relative  or  other  person  in  his  be- 
half, remove  a  guardian,  by  wiU  or  deed,  in  any  case  where  a  testa- 
mentary trustee  may  be  removed ; '  and  the  proceedings  are  the 
same  as  for  the  removal  of  a  testamentary  trustee.  "Where  a  cita- 
tion is  issued,  upon  a  petition  for  the  removal  of  such  a  guardian, 
he  may  be  suspended  from  the  exercise  of  his  powers  and  author- 
ity, as  if  he  had  been  appointed  by  the  surrogate's  court.*  Where 
a  sole  guardian,  by  will  or  by  deed,  has  been  removed  or  allowed 
to  resign,  a  successor  may  be  appointed,^  unless  such  an  appoint- 
ment would  contravene  the  express  terms  of  the  will  or  deed.* 


ARTICLE  THIRD. 

LETTEES    OF    GUAEDIANSHIP. 

The  statute  contemplates  the  issuing  of  letters  of  guardianship, 
to'  persons  who  are  to  act  as  guardians,  either  of  the  person,  or  of 


apply  to  such  an  inventory  and  account,  and  to  the  filing  thereof,  as  if  the 
guardian  had  been  appointed  by  the  surrogate's  court  (see  pp.  723,  734,  ante). 

■  Co.  Civ.  Proc.  §  3856.  '  Co.  Civ.  Proc.  §  3857. 

'  See  p.  374,  ante. 

*  Co.  Civ.  Proc.  §  3858.  The  surrogate  has  power  to  remove  a  testamentary 
guardian  on  grounds  which  will  warrant  the  removal  of  a  general  guardian 
(Damarell  v.  Walker,  3  Eedf .  198).  The  fact  that  a  will,  by  which  a  guardian 
is  appointed  for  an  infant  child  of  the  testator,  had  been  admitted  to  probate, 
there  having  been  no  contest  on  the  question  of  testamentary  capacity,  will  not 
preclude  the  court  from  passing  upon  the  question  of  the  testator's  mental  con- 
dition, on  a  subsequent  application  to  remove  the  guardian  (Id.). 

'  With  the  effect  prescribed  in  §  3605  of  the  code.    See  p.  377,  ante. 

'  Co.  Civ.  Proc.  §  3860. 


HO  GUAEDIANSHIP. 


Letters  as  Evidence. — Recording  Letters,  <fec. — Eevocation  of  Letters. 

the  property,  of  an  infant,  within  the  State,  except  in  the  case  of 
an  appointment  by  deed.  The  form,  subscription,  sealing,  and 
testing  of  letters  are  regulated  by  the  same  section  which  applies; 
to  letters  testamentary  and  of  administration.^ 

Letters  as  evidence.] — If  the  surrogate  has  jurisdiction  to  grant 
letters  of  guardianship,  the  statute  makes  them  conclusive  evi- 
dence of  the  authority  of  the  persons  receiving  them,  until  the 
decree  granting  them  is  reversed  upon  appeal,  or  the  letters  are 
revoked,  as  prescribed  in  the  eighteenth  chapter  of  the  code.^  In 
the  case  of  testamentary  guardians,  as  also  in  that  of  executors, 
the  letters  are  to  be  deemed  the  evidence  rather  than  the  founda- 
tion of  the  officer's  authority,  the  latter  being  found  in  the  will 
which  nominates  him. 

Eecording  letters,  etc.'] — The  surrogate  is  required  to  keep  a 
separate  book,  in  which  must  be  recorded  all  letters  of  guardian- 
ship issued  out  of  his  court.'  Each  decree,  revoking  or  otherwise 
afEecting  letters  of  guardianship,  must  be  plainly  noted,  at  the  end 
or  in  the  margin  of  the  record  of  the  letters,  with  a  reference  to- 
the  book  and  page  where  the  decree  is  recorded.^ 

Eevocation  of  letters.] — The  revocation  of  letters  is  effected 
by  a  decree  of  the  surrogate's  court,  to  that  effect.  It  will  f oUow^ 
of  course,  where  a  guardian  is  removed  for  any  of  the  causes  pre- 
viously mentioned  in  this  chapter ;  so,  where  he  fails  to  renew  hi& 
official  bond ;  ^  or  where  he  resigns  and  is  discharged.^  Upon  the 
entry  of  the  decree  of  revocation,  the  guardian's  powers  cease  j 
and  the  surrogate  may,  thereby,  direct  him  to  account,  and  pay 
and  deliver  over  money  or  property  of  the  estate  ;  but  previous- 
acts,  in  good  faith,  are  protected.'  The  surrogate  may  thereupon 
appoint  a  successor,  "  as  if  the  letters  had  not  been  issued,"  and 
the  powers  of  such  successor,  as  to  compelling  accounting,  etc., 
are  prescribed.*  The  guardian's  powers  are,  of  course,  revoked 
by  his  death ;  and  the  surrogate  has,  thereupon,  the  same  jurisdic- 


'  Co.  Civ.  Proc.  §  2590.    See  p.  310,  ante. 

'  Co.  Civ.  Proc.  §  2591.  a  Co.  Civ.  Proc. 

-  Id.  §  2499.  »  Co.  Civ.  Proc.  §§  2599,  2601 ;  p.  360,  ante. 

'  See  the  last  article  of  this  chapter.  ■>  Co.  Civ.  Proc.  §  2603. 

*  Co.  Civ.  Proc.  §  2605. 
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tion,  on  the  petition  of  his  successor,  or  of  a  surviying  guardian, 
or  of  the  ward,  etc.,  to  compel  the  decedent's  representative  to  ac- 
count for  and  deliver  over  the  trust  property,  which  is  in  his  pos- 
session or  under  his  control,  which  he  would  have,  as  against  the 
decedent,  if  his  letters  had  been  expressly  revoked.^  An  appeal 
from  a  decree  revoking  the  letters  does  not  stay  its  execution,  and 
the  same  rule  applies  where  the  decree  removes  or  suspends  a 
guardian.' 


ARTICLE  FOURTH. 

RESIGNATION   OF   GUAEDIANS. 

Proceedings  for  settlement  of  account  and  discharge.] — A 
guardian,  whether  appointed  by  will  or  deed,  or  solely  by  letters 
issued  from  a  surrogate's  court,  may,  at  any  time,  present  to  the 
euxrogate's  court  a  petition,  setting  forth  the  facts  upon  which  the 
application  is  founded,  and  praying  that  his  account  may  be  judi- 
cially settled ;  that  a  decree  may  thereupon  be  made,  revoking  his 
letters,  and  discharging  him  accordingly  ;  and  that  the  ward  may 
be  cited  to  show  cause,  why  such  a  decree  should  not  be  made.' 
The  surrogate  may,  in  his  discretion,  entertain  or  decline  to  enter- 
tain the  application.^  If  he  entertains  it,  he  must  issue  a  citation, 
as  prayed  for  in  the  petition ;  and  he  may  also  require  notice  of 
the  application  to  be  given  to  such  other  persons,  and  in  such  a 
manner,  as  he  deems  proper.' 

"  Upon  the  return  of  the  citation,  a  guardian  ad  litem  for  the 
ward  must  be  appointed  ;  and  the  surrogate  may  also,  in  his  dis- 
cretion, allow  any  person  to  appear  and  contest  the  application,  in 
the  interest  of  the  ward.  Upon  the  hearing,  the  surrogate  must 
first  determine  whether  sufficient  reasons  exist  for  granting  the 
prayer  of  the  petition.     If  he  determines  that  they  exist,  and 


>  Co.  Civ.  Proc.  §  2606.  •'  Co.  Civ.  Proc.  §  3583. 

'  Co.  Civ.  Proc.  §§  2835,  2859.  In  case  of  a  guardian  appointed  by  will  or 
-deed,  the  application  must  be  made  to  "the  surrogate's  court,  having  jurisdic- 
tion to  require  security  from  him"  (Co.  Civ.  Proc.  §  3859).  See  Id.  §  2858;  p. 
738,  ante. 

"  Co.  Civ.  Proc.  §  3835.  '  Id.  §  3836. 
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that  the  interests  of  the  ward  will  not  be  prejudiced  by  the  resig- 
nation of  the  guardian,  the  surrogate  must  make  an  order  accord- 
ingly, and  allowing  the  petitioner  to  account,  for  the  purpose  of 
being  discharged."  ^ 

Decree  for  discharge,  on  accountvng,  etc.'] — Upon  the  guard- 
iaji's  fuUy  accounting,  and  paying  all  money  which  is  found  to  be 
due  from  him  to  the  ward,  and  delivering  all  books,  papers,  and 
other  property  of  the  ward  in  his  hands,  either  into  the  surrogate's 
court,  or  in  such  a  manner  as  the  surrogate  directs,  a  decree  may 
be  made,  revoking  the  petitioner's  letters,  and  discharging  him  ac- 
cordingly.^ 

Compelling  settlement  of  account,  notwithstanding  discharge.] 
— Notwithstanding  such  discharge  of  a  guardian,  his  successor  or 
the  ward  may  compel  a  judicial  settlement  of  his  account,  as  here- 
tofore mentioned,'  "  in  the  same  manner  and  with  like  effect,  as  if 
the  decree  discharging  him  had  not  been  made.  With  respect  tO' 
all  matters  connected  with  his  trust,  his  sureties  continue  to  be 
liable,  until  his  account  is  judicially  settled  accordingly."  * 


'  Co.  Civ.  Proc.  §  2836.  '  Co.  Civ.  Proc.  §  3836: 

5  In  art.  2  of  this  chapter.  *  Co.  Civ.  Proc.  §  2837_ 


CHAPTER  XXI. 

AUTHORITY  AND  ENFORCEMENT  OF  DECREES  AND  ORDERS. 

Art.  1. — Enforcement  of  decrees,  etc.,  under  the  revised  statutes. 
2.  — Enforcement  of  decrees,  etc.,  under  the  code. 


ARTICLE  FIRST. 

ENFORCEMENT   OF   DECREES,    ETC.,    UNDEE  THE   REVISED    STATUTES. 

General  observations.] — ^In  respect  to  the  general  question  of 
the  authority  of  the  adjudications  of  surrogates'  courts,  the  prop- 
osition is  true  of  them,  as  of  all  other  courts,  that  before  their  pro- 
ceedings can  have  any  validity  or  confer  any  authority,  they  must 
have  jurisdiction  to  act.  They  possess  only  a  special  and  limited 
jurisdiction,  although,  in  some  matters,  their  jurisdiction  is  gen- 
eral and  exclusive.'^  Notwithstanding  they  are  now  courts  of 
record,  their  authority  is  derived  from  statute,  either  expressly  or 
by  necessary  inference.^  It  is  always  competent  to  attack  the  au- 
thority of  their  determinations,  even  in  a 'collateral  proceeding,  by 
showing  want  of  jurisdiction  over  the  subject-matter.'  But,  in 
such  a  case,  an  allegation  of  the  existence  of  the  jurisdictional 
facts,  in  the  pleadings  upon  which  the  decree  or  order  is  based,  is 
evidence  of  the  existence  of  those  facts ;  and  a  recital  in  a  decree 
of  the  due  citation  of  the  necessary  parties  is  presumptive  proof 
thereof.*  For  a  further  discussion  of  this  topic,  reference  may  be 
had  to  the  chapters  on  jurisdiction  and  on  letters  of  administration 
in  intestacy.  It  is  proposed  to  consider  more  in  detail,  in  this 
chapter,  the  mode  of  carrying  into  effect  those  determinations  of 
these  courts,  which  contain  clauses  of  a  mandatory  character. 

A  decree  or  order  may  award  a  sum  of  money  to  be  paid  by  a 


'  Roderigas  v.  East  Riv.  Sav.  Inst.  63  N.  T.  460.    And  see  ante,  p.  47,  et  seq. 

«  See  Bevan  v.  Cooper,  73  N.  Y.  317,  327. 

3  Roderigas  v.  East  Riv.  Sav.  Inst.  76  N.  Y.  816. 

*  Co.  Civ.  Proc.  §  2473. 
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party,  into  court  or  to  some  person,  or  it  may  direct  the  perform- 
ance of  another  act.  The  methods  of  enforcement  under  the  pres- 
ent code  differ  in  these  two  classes  of  eases ;  as  they  did,  also,  under 
the  former  statutes.  The  rules  established  by  the  code  apply,  by 
its  terms,  only  to  a  special  proceeding  commenced  on  or  after  the 
first  day  of  September,  1880.-'  Hence,  for  the  principles  appli- 
cable to  prior  cases,  resort  must  be  had  to  the  former  statutes. 
For  this  reason,  and  in  order  to  throw  light  upon  the  changes  made 
by  the  scheme  adopted  in  the  code,  it  may  be  useful  to  examine 
the  mode  of  enforcing  decrees  and  other  determinations  of  surro- 
gates' courts  under  each  system. 

Remedy  hy  attachment  and  execution  against  the  person.^ — 
Before  the  adoption  of  the  Code  of  Civil  Procedure,  the  surrogate 
had  power  to  enforce  all  lawful  orders,  process,  and  decrees  of  his 
court,  by  attachment  against  the  persons  of  those  who  neglected 
or  refused  to  comply  with  such  orders  and  decrees,  or  to  execute 
such  process ;  which  attachments  were  required  to  be  in  form 
similar  to  that  used  hy  the  court  of  chancery  in  analogous  cases? 
This  extended  to  orders  and  decrees  for  the  payment  of  money,  as 
well  as  to  those  for  the  delivery  of  specific  property,  or  the  per- 
formance of  other  specific  acts.  And  it  extended  to  decrees 
against  guardians.'  This  power  was  not  derived  from  the  statute 
of  contempts  applicable  to  courts  of  record,*  but  existed  indepen- 
dently of  it.  Certain  sections  of  the  statute  of  contempts  were, 
it  is  true,  applicable  to  proceedings  in  a  surrogate's  court ; '  but,  in 
exercising  the  power  above  mentioned,  the  court  did  not  proceed 
by  virtue  of  that  statute,  and  could  not,  for  the  benefit  of  the  in- 
jured party,  fine  for  a  contempt,  for  mere  non-payment  of  money 
adjudged  due  by  a  decree,  and  then  commit  for  the  non-payment 
of  the  fine.*  The  power  was  that  of  chancery,  which  was  exer- 
cised by  an  attachment  commanding  the  sheriff  to  bring  the  per- 
son charged  before  the  surrogate,  to  answer  for  his  alleged  mis- 
conduct.   The  party  charged  might  be  allowed  to  give  bonds  to 


'  Co.  Civ.  Proc.  §  3347,  subd.  11.  '  2  R.  S.  321,  §  6,  subd.  4. 

'  Seaman  v.  Duryea,  11  N.  T.  324. 

*  Matter  of  Watson,  5  Lans.  466;  afll'g  8  Id.  408;  s.  C.  in  Ct.  App.,  Matter  of 
Watson  V.  Nelson,  69  N.  T.  536;  Seaman  v.  Duryea,  10  Barb.  533. 
'  Matter  of  Watson  v.  Nelson,  mpj'a.  '  Id. 
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appear.  Upon  the  return  of  the  attachment,  if  he  did  not  exon- 
erate himself,  the  surrogate  might  make  an  order  that  he  comply 
with  the  decree  or  order  in  question,  and  that  he  be  taken  and 
kept  in  custody  until  he  did  so,  and  paid  the  fees,  unless  sooner 
discharged  according  to  law. 

Upon  this  order,  a  precept  or  warrant  might  be  issued  to  the 
sheriff,  under  the  seal  of  the  surrogate,  commanding  him  to  take 
the  body  of  the  person  charged,  and  keep  him  in  custody  until  he 
paid  the  money  or  performed  the  other  acts  specified.  It  was 
proper  that  the  warrant,  as  well  as  the  rule  or  order,  should  show 
the  failure  to  pay  or  do  the  other  act  required ;  but  this  was  not 
regarded  as  essential,  if  it  appeared  by  the  other  proceedings.^  It 
was  settled  that,  on  a  settlement  of  accounts,  the  surrogate  had 
power  to  adjudge  the  balance  due,  and  decree  its  payment ;  and 
that  this  decree  could  be  enforced  against  the  person.  But  it  re- 
mained a  question  whether  the  proper  final  process  was  a  commit- 
ment as  for  a  contempt,  or  a  precept  or  execution.^   This  question, 


'  Seaman  v.  Duryea,  10  Barb.  536 ;  affl'd,  11  N.  Y.  324 

'  See  Matter  of  Watson  v.  Nelson,  69  N.  Y.  536,  545.  In  Seaman  v.  Diiryea, 
11  N.  Y.  334,  Allen,  J.,  said,  that  "for  all  the  purposes  of  settling  accounts 
between  guardians  and  wards,  and  finally  adjudicating  thereon,  the  surrogate's 
court  was  clothed  with  all  the  jurisdiction  which  had  before  been  exercised  by 
the  court  of  chancery,  to  be  exercised,  however,  in  the  cases  and  in  the  manner 
prescribed  by  statute;  and  while  siurogates'  courts  can  only  exercise  the  juris- 
diction expressly  conferred  upon  them,  the  statutes,  being  remedial  and  for  the 
iidvancement  of  justice,  should  receive  a  favorable  construction,  and  such  as 
-will  give  to  them  the  force  and  efficiency  intended  by  the  legislature.  If  the 
powers  of  the  surrogate  should  be  restricted  to  requiring  the  guardian  to  render 
an  account  of  his  doings,  which  may,  in  a  limited  sense,  be  held  to  be  an  ac- 
counting, or  if  it  should  be  held  that  the  surrogate  is  invested  with  power  to 
examine  the  account  rendered,  allow  and  disallow  items,  and  finally  adjust  and 
settle  the  same,  and  strilse  a  balance,  without  power  to  decree  the  payment  of  such 
balance,  the  remedy  will  come  far  short  of  that  afforded  by  the  coiurt  of  chan- 
cery, and  the  legislature  will  have  failed  to  provide  the  substitute  they  designed. 
The  parties  pursuing  will  be  compelled  to  resort  to  another  court  by  an  inde- 
pendent action,  to  obtain  the  relief  which  before  would  have  been  had  in  one 
action.  *  *  *  *  The  payment  is  a  part  of  the  accounting.  An  officer  or 
trustee  could  not  be  said  to  have  accounted  to  his  government,  superior  officer, 
or  cestui  que  trust,  in  respect  to  his  office  or  trust,  who  should  state  a  just  account 
of  the  moneys  in  his  hands,  and  which  he  ought  to  pay,  but  which  he  should, 
nevertheless,  neglect  or  refuse  to  pay.  The  bond  of  a  guardian  is  conditioned 
that  he  will,  in  all  things,  discharge  the  duty  of  a  guardian  to  the  minor  accord- 
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whether  a  person  taken  under  final  process,  for  non-payment  of 
money  adjudged  due  by  a  decree,  was  to  be  deemed  committed  for 
contempt,  and  therefore  to  be  kept  in  close  custody,  or  whether  he 
was  to  be  deemed  taken  as  upon  an  ordinary  execution  against  the 
person,  and  therefore  entitled  to  the  jail  liberties,  and  to  be  dis- 
charged from  imprisonment  under  the  statute,  was,  for  a  time^ 
left  in  doubt  by  the  authorities.^    The  confusion  in  the  cases  arose 
in  part,  at  least,  from  not  observing  the  principle  that  the  power 
to  issue  process  against  the  person  in  this  court  did  not  depend 
solely  on  the  statute  of  contempts,  but  existed  independently  of  it ;, 
the  requisite  question  in  each  case  being,  whether  it  was  one  of 
commitment  for  contempt,  or  merely  a  process  in  the  nature  of  an 
execution  against  the  person.'    It  was  settled  that,  where  a  party 
was  adjudged  to  have  in  his  possession  a  specific  sum  of  money,, 
and  that  he  should  pay  it  over,  and  he  refused  to  do  so,  the  dis- 
obedience was  a  contempt,  and  the  prisoner  was  not  entitled  to 
the  liberties.     And  it  was,  at  length,  explicitly  declared  to  be  the 
rule,  that  where  the  surrogate's  decree,  rendered  against  an  exec- 
utor, adjudged  payment  by  him  of  a  sum  of  money  generally,  to  a 
person  entitled  to  a  share  of  the  estate,  and  he  failed  to  pay  it,  the 
proper  process  was  an  execution  against  the  body,  in  the  form  pre- 


ing  to  law,  and  that  he  will  render  a  true  and  just  account  of  all  moneys  and 
property  received  by  him,  and  of  the  application  thereof,  and  of  his  guardian- 
ship in  all  respects,  to  any  court  having  cognizance  thereof,  when  thereunto  re- 
quired (2  E.  S.  151,  §  8).  And  it  would  hardly  be  claimed  that  the  refusal  to  pay 
over  an  ascertained  balance  would  not  be  a  breach  of  this  condition.  *  *  *  «■ 
The  law  of  1837  (c.  40,  §  63),  authorizing  the  docketing  of  any  decree  which  may 
be  made  by  a  surrogate  for  the  payment  of  money  by  a  guardian,  and  an  execu- 
tion to  be  issued  thereon,  is  a  strong  expression  of  the  legislative  opinion  of  the 
power  of  the  surrogate  to  make  such  decree,  for  it  assumes  that  the  power  exists. 
The  surrogate  has  authority  to  compel  the  guardian  to  account,  which  includes 
the  payment  of  any  sum  which  may  be  found  in  his  hands,  and  necessarily  im- 
plies power  to  make  the  necessary  order  or  decree  in  the  premises,  and  this  aside 
from  the  general  power  to  control  and  direct  the  conduct  of  guardians.  The 
accounting  is  incomplete  until  payment  of  the  money,  and  the  whole  is  a  process 
which  may  be  enforced  by  attachment,  to  be  issued  by  the  surrogate,  under  3  R. 
S.  331,  §  6." 

'  Bee  Matter  of  Watson,  5  Lans.  466. 

^  People  V.  Cowles,  3  Abb.  Ct.  App.  Dec.  507;  which  was  the  case  of  a  refusal, 
by  a  judgment  debtor,  to  obey  an  order,  made  in  supplementary  proceedingp,, 
that  she  apply,  to  the  satisfaction  of  a  judgment,  a  sum  of  money  belonging  to 
her,  which  it  was  duly  found  that  she  had  in  her  possession. 
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scribed  by  the  court  of  chancery,  upon  which  the  defendant  was; 
entitled  to  the  jail  liberties.*  And  if  the  payment  of  money  gen- 
erally was  directed  "by  an  interlocutory  order,  a  precept  of  com- 
mitment, which  is  held  to  be  equivalent  to  an  execution  in  a  civil 
action,"  was  the  appropriate  process,  and  the  defendant  would  b& 
entitled  to  the  jail  liberties  thereupon.' 

The  remedy,  by  process  in  the  nature  of  attachment,  was 
applicable,  therefore,  to  all  classes  of  orders,  whether  requiring- 
the  payment  of  money  or  the  doing  of  any  other  thing.  It 
was  the  only  remedy  for  disobedience  to  orders  other  than  those 
requiring  the  payment  of  money,  with  one  exception,  to  wit,  or- 
ders requiring  the  return  of  an  inventory. 

Remedy  hy  action  on  the  hand.'] — On  the  other  hand,  orders  and 
decrees  for  the  payment  of  money  might  be  enforced  by  execution, 
and  by  action  upon  the  official  bond  of  a  defaulting  representative,, 
as  well  as  by  attachment, — the  remedy  by  attachment,  and  that 


'  Matter  of  Watson  v.  Nelson,  69  N.  T.  536. 

'  Id.  The  ac^udicaiion,  in  this  case,  was  that  the  appellant  had  no  standing- 
in  the  court  of  appeals,  whereupon  the  appeal  was  dismissed;  but  the  court  took 
occasion  to  express  its  opinion  upon  the  merits,  as  above.  In  People  v.  Marshall, 
7  Abb.  N.  C.  380,  the  rule,  indicated  by  the  court  of  appeals,  as  above  stated, 
was  explained  to  be  that  a  mere  failure,  on  the  part  of  a  representative,  to  pay  a 
debt  adjudged  due  by  a  surrogate's  decree,  was  not  a  contempt  for  which  the 
latter  was  authorized  to  impose  upon  the  former  a  fine,  and  commit  him  to  close 
custody  for  non-payment  thereof;  and,  it  was  held,  that  an  administrator  might 
be  committed  to  close  custody  upon  an  attachment  for  disobedience  to  a  decree 
requiring  him  to  pay  over  a  fund  shown  to  be  in  his  possession.  In  that  case,, 
on  the  return  of  the  attachment,  the  administrator  appeared,  and,  in  answer  to 
interrogatories,  alleged  that  he  had  the  fund  in  hand,  but  had  not  paid  it  over 
pursuant  to  the  decree,  because  there  were  rival  claimants  to  it.  .  From  the  lan- 
guage of  the  opinion  of  the  court  of  appeals,  in  Matter  of  Watson  v.  Nelson, 
supra,  it  does  not  clearly  appear  that  the  aggrieved  party  was  not  entitled  to  an 
attachment  to  bring  the  delinquent  before  the  court,  but,  it  was  said,  that  a  com- 
mitment to  close  custody  was  improper.  The  court  remarked,  "we  must  hold 
the  form  of  commitment  to  have  been  unauthorized."  But,  in  a  very  recent 
case  (Estate  of  John  Sherry,  7  Abb.  N.  C.  890),  the  surrogate  of  New  York 
county,  citing  the  case  in  the  court  of  appeals,  refused  even  to  issue  an  attact-= 
ment  for  non-payment  of  money  adjudged  to  be  paid  by  a  decree,  saying:  "  If 
the  petitioner  shall  be  able  to  show  that  the  executor  actually,  and  not  construc- 
tively, had  sufficient  funds  in  hand,  applicable  to  the  payment  of  petitioner's 
allowance,  at  the  date  of  decree,  then  he  will  have  a  prima  facie  case  for  attach- 
ment for  contempt,  and  only  then." 
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by  execution  or  action  on  the  bond,  being  distinct.*   "Where  a  party- 
elected  to  proceed,  in  the  first  instance,  by  action  upon  the  repre- 


'  See  Saltus  v.  Saltus,  2  Lans.  9;  Sherwood  v.  Judd,  3  Bradf.  419.  The  only 
■case  presented  by  the  revised  statutes,  as  originally  adopted,  -where  the  surrogate 
was  authorized  to  direct  the  prosecution  of  an  executor's  or  administrator's  bond, 
was  the  refusal  of  the  executor  or  administrator  to  make  and  return  an  inventory, 
and  his  consequent  removal  (3  R.  S.  85,  §  21);  though  it  was  also  provided 
that  obedience  to  an  order  requiring  an  executor  or  administrator  to  render  an 
account  might  be  enforced  in  the  same  manner  as  an  order  to  return  an  inven- 
tory, and  the  same  proceedings  might  be  had  to  attach  the  disobedient  party, 
and  his  letters  might  be  revoked  ' '  with  like  effect  as  in  those  cases. "  It  may  be 
•doubted  whether  this  latter  provision  furnished  any  warrant  for  an  order  direct- 
ing the  prosecution  of  the  bond,  on  a  mere  removal  for  default  in  rendering  an 
account.  "With  a  -view,  apparently,  of  remedying  the  defect,  the  legislature  im- 
mediately passed  an  act  (L.  1830,  c.  320,  §  33)  pro-?iding  that,  in  case  of  the 
neglect  or  refusal  of  an  administrator  to  perform  any  decree  "for  rendering  an 
account,  or  upon  a  final  settlement,  or  for  the  payment  of  any  debt,  legacy  or 
distributive  share,"  the  surrogate  might  cause  the  bond  to  be  prosecuted,  and 
might  apply  the  moneys  collected  as  directed  by  the  decree.  But  this  statute 
would  seem  to  have  contemplated  only  the  case  of  a  decree  for  the  payment  of 
money,  and  not  a  decree  for  the  performance  of  any  other  act,  such  as  the  ren- 
dering an  account,  etc.  In  1837  and  1844,  a  further  and  cumulative  remedy  (see 
People  V.  Guild,  4  Den.  551)  was  furnished,  for  disobedience  to  an  order  for  the 
payment  of  money,  by  permitting  the  docketing  of  such  order  in  the  county 
clerk's  office,  and  the  issue  of  execution  thereon,  and  authorizing,  in  case  of  its 
return  unsatisfied,  an  action  on  the  bond  (L.  1837,  c.  460,  §  65;  L.  1844,  c.  104 
§§  1,  2).  But  neither  of  these  statutes  gave  the  privilege  of  prosecuting  the 
bond  merely  upon  a  revocation  of  letters  for  refusal  or  neglect  to  render  an  ac- 
count, or  to  do  anything  else  than  pay  money.  The  result,  therefore,  was,  that 
the  only  cases  in  which  the  bond  of  an  executor  or  administrator  would  be  or- 
dered to  be  prosecuted  were :  (1)  where  there  was  a  revocation  of  letters  for 
refusal  or  neglect  to  return  an  inventory;  and  (3)  where  there  was  neglect  or  re- 
fusal to  obey  an  order  directing  the  payment  of  money.  Two  courses  were, 
accordingly,  open  to  the  party  desiring  to  enforce  a  decree  for  the  payment  of 
money.  He  might,  on  proof  of  the  non-payment  as  directed  by  the  decree,  apply 
to  the  surrogate  for  an  order  that  the  bond  be  prosecuted,  as  provided  by  the 
statute  of  1830  {sufira);  or  he  might,  under  the  statutes  of  1837  and  184A(mpra), 
rfile  the  decree  in  the  county  clerk's  office,  and  issue  an  execution  thereon,  and 
then,  in  case  of  its  return  unsatisfied,  he  might  apply  to  the  surrogate  to  have 
the  bond  assigned  to  him  for  the  purpose  of  being  prosecuted.  These  remedies 
-were  cumulative,  and  it  was  discretionary  with  the  party  whether  he  would 
proceed,  in  the  first  instance,  by  execution  on  the  decree,  or  immediately  by  ac- 
tion on  the  bond.  If  the  latter  course  was  adopted,  the  action  on  the  bond  was 
instituted  in  the  name  of  the  people,  under  the  direction  of  the  surrogate,  by 
whom  the  moneys  collected  were  to  be  applied  (People  v.  Townsend,  37  Barb. 
-502;  People  v.  Laws,  3  Abb.  Pr,  450).    In  the  other  case,  the  party  sued  in  his 
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Remedy  by  Execution ; — by  Action  on  the  Decree. 

sentative's  official  bond,  it  was  necessary  to  satisfy  tlie  surrogate 
that  the  representative  had  refused  or  omitted  to  perform  a  decree 
in  proceedings  for  an  account,  or  upon  a  final  settlement,  or  for 
the  payment  of  a  debt,  legacy,  or  distributive  share.  Thereupon 
the  surrogate  might  cause  the  bond  to  be  prosecuted ;  and  he  was 
required  to  apply  the  moneys  collected,  in  satisfaction  of  the  de^ 
cree,  in  the  same  manner  as  they  ought  to  have  been  applied  by 
such  executor  or  administrator.^ 

—  iy  execution  (igomist  properly. \ — Where  the  party  elected 
to  proceed  by  execution,  in  case  of  non-payment,  before  proceed- 
ing against  the  sureties,  he  might  apply  to  the  surrogate  for  a  cer- 
tificate, stating  the  amount  of  the  debt  and  costs  directed  to  be 
paid  by  the  decree.  This  certificate,  being  filed  with  any  county 
clerk,  was  entered  on  the  docket  of  judgments,  and  was  enforce- 
able by  execution,  as  if  it  were  a  judgment  of  the  county  court.* 
If  the  execution  was  returned  unsatisfied,  the  surrogate  might 
assign  the  bond  to  the  creditor  or  applicant,  who  could  bring  an 
action  in  his  own  name,  as  assignee,  and  recover  the  amount 
awarded  him  by  the  surrogate's  decree.^  This  remedy  might  be 
had  against  guardians.^ 

—  hy  action  on  the  decree.'] — Finally,  an  action  might  be 
brought  on  a  surrogate's  decree,  to  compel  payment  of  any  sum 
thereby  adjudged  to  be  due ;  but  it  would  be  barred  by  the  stat- 
ute of  limitations,  unless  commenced  within  six  years,  as  the  court 
was  a  court  not  of  record.^ 


ARTICLE  SECOND. 

ENFOEOEMENT   OF   DECEEES,    ETC.,    TTNDEE   THE   CODE. 

From  what  has  been  stated,  it  will  be  seen  that  the  question  of 
the  proper  method  of  enforcing  surrogates'  decrees  and  orders 


own  name,  as  assignee  of  the  bond,  and  recovered  only  what  was  due  to  him 
(Baggott  V.  Boulger,  3  Duer,  160). 

'  2  R.  S.  116,  §  19ffi,  inserted  by  L.  1830,  c.  330,  §  33. 

'  L.  1887,  c,  460,  §§  63,  64. 

=  See  Baggott  V.  Boulger,  3  Duer,  160;  Thayer  v.  Clark,  4  Abb.  Ct.  App. 
Dec.  391. 

*  3  R.  S.  153,  §  9.  '  See  Paflf  v.  Kinney,  1  Bradf.  1. 
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"was,  previously  to  the  adoption  of  the  eighteenth  chapter  of  the 
present  code,  involved  in  considerable  obscurity.  That  act,  in 
some  respects,  provides  a  new  system  of  carrying  into  effect 
the  mandatory  determinations  of  surrogates,  and  settles  ques- 
tions which  gave  rise  to  conflicting  decisions  under  the  former 
statutes.^  The  adjudications  made  or  entered  in  writing  by  the 
surrogate,  in  proceedings  before  him,  are  either  intermediate 
orders,  or  decrees,  also  termed  final  orders.  It  is  essential  to 
their  validity  that  they  should  be  signed  by  the  surrogate  ;  ^  and 
it  is  required  that  they  be  recorded  in  the  proper  book.'  The 
final  determination  of  the  rights  of  the  parties  to  a  special  pro- 
ceeding in  the  surrogate's  court  is  styled,  indifferently,  a  final 
order  or  a  decree.^  A  direction  of  the  court,  made  or  entered  in 
■writing,  and  not  included  in  a  decree,  is  styled  an  order.^  The 
question  as  to  the  method  of  enforcement  arises  where  the  decree 
or  order  directs  (1)  the  payment  of  money,  or  (2)  the  performance 
of  any  other  act. 

Enforcement  of  intermediate  or  interlocutory  orders.] — It  is 
provided  that  any  order,  other  than  a  final  order  or  decree,  may 
be  enforced  in  like  manner  as  a  similar  order,  made  by  the  su- 
preme court  in  an  action ;  and  the  costs  are  the  same  as  upon 
£uch  an  order,  and  may  be  collected  in  like  manner.*  Accord- 
ingly, where  the  only  mandatory  feature  of  such  an  order  is  an 
award  of  costs,  to  be  paid  by  the  losing  party  to  a  motion;  the 
mode  of  enforcement,  in  the  first  instance,  may  be  by  the  stay  of 
proceedings  effected  by  the  statute.'  In  this  connection,  it  wiU  be 
remembered  that  the  surrogate  has  power  to  punish  any  person 


'  See,  in  addition  to  cases  already  cited,  Hosack  v.  Rogers,  11  Paige,  603; 
Matter  of  Latson,  1  Duer,  696;  Doran  v.  Dempsey,  1  Bradf.  490;  Prear's  Case, 
15  Abb.  Pr.  350;  Woodhead's  Estate,  1  Tuck.  92;  Timpson's  Estate,  15  Abb.  Pr. 
m.  S.  230;  Matter  of  Espie,  8  Redf.  270;  Marshall  v.  Hitchcock,  Id.  461;  Mat- 
ter of  Lane,  Id.  463,  n. ;  Eapp  v.  Masten,  4  Redf.  76;  Matter  of  Draper,  1  Law 
Bull.  16;  Matter  of  Constantine,  2  Id.  8;  Matter  of  Duryea,  Id.  53;  Matter  of 
Hahlin,  53  How.  501 ;  Seaman  v.  Whitehead,  18  Hun,  64;  78  N.  Y.  306;  Kelly 
V.  West,  80  N.  y.  139;  Park  v.  Park,  Id.  156 ;  affi'g  18  Hun,  466. 

'  McNaughton  v.  Chave,  5  Abb.  N.  0.  225, 

'  See  Co.  Civ.  Proc.  §  2498.  ■>  Co.  Civ.  Proc.  §  2550. 

'  Co.  Civ.  Proc.  §  2556.  «  Co.  Civ.  Proc.  §  2556. 

'  See  Co.  Civ.  Proc.  §  779.  See  Thaule  v.  Frost,  1  Abb.  N.  C.  298;  Hazard 
V.  Wilson,  3  Id.  50 ;  Marsh  v.  Woolsey,  14  Hun,  1. 
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for  a  contempt  of  his  court,  civil  or  criminal,  in  any  case  where  a 
court  of  record  may  punish  a  person  for  a  similar  contempt,  and 
in  like  manner.^ 

Enforcement  of  decrees  or  final  orders.^ — As  regards  the 
method  of  enforcement,  decrees  may  be  divided  into  such  as 
direct  (1)  the  payment  of  a  sum  of  money,  or  (2)  the  performance 
of  some  other  act,  or  (3)  both.  The  general  plan  of  the  code, 
for  enforcing  decrees  of  the  several  descriptions,  may  be  stated  as 
follows : 

1.  A  decree  for  money  may  be  docketed  with  the  county 
clerk  in  any  county  of  the  State,  and  thereupon  it  becomes  a 
lien  upon  the  real  property  of  the  debtor  in  that  county,  in  like 
mianner  as  if  it  were  a  judgment  of  the  supreme  court.  An  exe- 
cution against  the  debtor's  property  may  be  issued,  out  of  the  sur- 
rogate's court,  to  the  sheriff  of  any  county  where  the  decree  is  so 
docketed.  If  such  an  execution  is  returned  wholly  or  partly  un- 
satisfied, supplementary  proceedings  may  be  instituted  as  in  an 
action,  or  steps  may  be  taken  to  punish  the  delinquent  for  con- 
tempt ;  and,  if  he  is  an  executor,  administrator,  or  guardian,  the 
issuing  of  an  execution  is  not  a  necessary  preliminary  to  the  con- 
tempt proceedings.  Finally,  if  the  debtor  is  an  official  who  has 
given  a  bond,  an  action  thereupon  may  be  maintained  ^aW^assw 
with,  or  in  lieu  of,  any  of  the  foregoing  remedies. 

2.  A  decree  directing  the  performance  of  an  act,  other  than 
the  payment  of  money,  is  to  be  enforced  by  serving  a  certified 
<jopy  on  the  person  required  to  obey  it,  and  thereafter  punishing 
him  for  contempt  if  he  "  refuses  or  wilfully  neglects  to  obey  it!" 

3.  As  to  a  decree  of  the  third  class,  the  methods  of  enforce- 
ment mentioned  under  the  two  foregoing  heads  are  respectively 
applicable  to  its  different  portions. 

It  is  proposed  to  discuss  these  propositions  in  detail. 

DocTceting  decree  for  money. \ — "Where  a  decree  directs  the 
payment  of  money  into  court  or  to  a  person  designated,  the  sur- 
rogate or  the  clerk  is  required  to  furnish  a  transcript,  which  may 
be  filed  in  the  county  clerk's  office,  and  docketed  in  the  appropriate 


'  Co.  Civ.  Proc.  §  2481,  subd.  7.    For  the  proceedings  to  inflict  such  punish- 
ment, see  Co.  Civ.  Proc.  §  3366,  et  seq. 
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docket-book  of  judgments ;  and  sucli  docketing  has  the  same  force 
and  effect,  and  the  lien  thereof  may  be  suspended  or  discharged, 
and  the  decree  may  be  assigned  or  satisfied,  in  the  same  manner 
and  with  like  effect  as  a  judgment.^ 

Money  decree  enforced,  in  first  instance,  hy  execution.] — 
Where  the  decree  directs  the  payment  of  money,  and  the  party 
elects  to  proceed  directly  against  the  debtor  therein,  he  must  pro- 
ceed, in  the  first  instance,  by  an  execution  against  the  debtor's 
property,  in  analogy  to  the  method  of  enforcing  an  ordinary 
money  judgment.  The  code  provides  that  a  decree,  directing  the 
payment  of  money,  may  be  enforced  by  an  execution  against  the 
property  of  the  party  directed  to  make  the  payment.  The  exe- 
cution must  be  issued  by  the  surrogate,  or  the  clerk  of  the  surro- 
gate's court,  under  the  seal  of  the  court,  and  must  be  made  re- 
turnable to  the  court.  In  all  other  respects,  the  provisions  of  the 
code,  relating  to  an  execution  against  the  property  of  a  judgment 
debtor,  issued  upon  a  judgment,  and  the  proceedings  to  collect  it, 
apply  to  an  execution  issued  from  the  surrogate's  court,  and  its 
collection ;  the  decree  being  for  that  purpose  regarded  as  a  judg- 
ment, except  that  the  proceedings  supplementary  to  an  execution, 
"  if  founded  upon  such  a  decree,  must  be  taken  as  if  the  decree 
was  a  judgment  of  the  county  court,  or,  in  the  city  of  New  York, 
of  the  court  of  common  pleas."  ^  Apparently,  the  execution  can- 
not be  issued,  even  to  the  sheriff  of  the  surrogate's  county,  until 
it  is  docketed  iu  the  county  clerk's  ofiiee.' 

Other  decrees  enforced  hy  proceedings  for  contempt.] — ^Where 
a  decree  directs  the  performance  of  an  act  other  than  the  payment 


'  Co.  Civ.  Proc.  §  3553.  Like  the  corresponding  provision  of  the  original 
statute,  the  section  quoted  is  obviously  intended  to  give  a  means  of  securing 
and  enforcing  payment  of  the  decree;  and  the  docketing  does  not  take  from  it 
its  character  as  a  decree  of  the  surrogate's  court,  nor  interfere  with  an  appeal 
therefrom  as  such  (Davies  v.  Skidmore,  5  Hill,  501.  See  Co.  Civ.  Proc.  §  2584); 
but  the  ruling  that  the  creditor,  under  the  decree,  may  pursue  a  remedy  by  exe- 
cution, and  by  attachment  against  the  person,  simultaneously  (Tov^nsend  v. 
Whitney,  75  N.  Y.  435;  affl'g  15  Hun,  93),  seems  to  be  abrogated.  It  will  be 
observed  that  the  satisfaction  of  such  a  decree  is  now  to  be  evidenced  in  like 
manner  as  an  ordinary  judgment,  thus  superseding  the  necessity  for  a  surro- 
gate's certificate,  above  mentioned. 

"  Co.  Civ.  Proc.  §  3554.  »  See  Co.  Civ,  Proc.  §  1365. 
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of  money,  or  where  an  execution  against  property,  on  a  money  de- 
cree, has  proved  unavailing,  or  where  the  debtor  is  a  representa- 
tive or  guardian,  and  the  surrogate  deems  it  proper  to  do  so,  the 
enforcement  may  be  by  serving  a  certified  copy  on  the  party  re- 
quired to  pay  or  perform,  and  thereafter,  in  case  of  refusal  or 
wilful  neglect  to  obey  it,  "  by  punishing  him  for  a  contempt  of 
court."  The  provision  of  the  code  applies  to  a  portion  of,  as  well 
as  to  an  entire  decree.  It  reads  as  follows :  "  In  either  of  the  fol- 
lowing cases,  a  decree  of  a  surrogate's  court,  directing  the  pay- 
ment of  money,  or  requiring  the  performance  of  any  other  act, 
may  be  enforced,  by  serving  a  certified  copy  thereof  upon  the 
party  against  whom  it  is  rendered,  or  the  oflicer  or  person  who 
is  required  thereby,  or  by  law,  to  obey  it ;  and  if  he  refuses  or 
wilfully  neglects  to  obey  it,  by  punishing  him  for  a  contempt  of 
court : 

"  1.  Where  it  cannot  be  enforced  by  execution,  as  prescribed 
in  the  last  section  ; 

"  2.  Where  part  of  it  cannot  be  so  enforced  by  execution ;  in 
which  case,  the  part  or  parts,  which  cannot  be  so  enforced,  may 
be  enforced  as  prescribed  in  this  section ; 

"  3.  Where  an  execution,  issued,  as  prescribed  in  the  last  sec- 
tion, to  the  sheriff  of  the  surrogate's  county,  has  been  returned  by 
him  wholly  or  partly  unsatisfied ; 

"  4.  Where  the  delinquent  is  an  executor,  administrator,  guard- 
ian, or  testamentary  trustee,  and  the  decree  relates  to  the  fund  or 
estate,  in  which  ease  the  surrogate  may  enforce  the  decree  as  pre- 
scribed in  this  section,  either  without  issuing  an  execution,  or  after 
the  return  of  an  execution,  as  he  thinks  proper."  ^ 

Where  the  service  of  a  certified  copy  of  the  decree  is  ineffect- 
ual, and  resort  is  had  to  contempt  proceedings,  they  are  obviously 
to  be  conducted  in  the  manner  prescribed  in  the  code,  with  re- 
spect to  "  proceedings  to  punish  a  contempt  of  court,  other  than 
a  criminal  contempt." '  It  is  not  within  the  scope  of  this  work 
to  give  the  details  of  the  practice,  where  such  a  course  is  pursued, 
but  it  is  very  important  to  observe  what  provision  the  present 
code  has  made  for  final  process  against  the  person  of  one  against 
whom  a  decree  has  been  rendered  in  a  surrogate's  court.     We  dis- 


Co.  Civ.  Proc.  §  2555,  subd.  1-4.  =  Co.  Civ.  Proc.  §  2266,  et  seq. 
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cover  no  provision,  in  that  act,  authorizing  the  issuing  of  an  exe- 
cution against  the  person,  upon  a  surrogate's  decree.  As  akeady 
noted,  "  an  execution  against  the  property  "  is  allowed  upon  a  duly 
docketed  decree  for  money,  and  this  may  be  followed  by  supple- 
mentary proceedings ;  but  where  the  person  is  proceeded  against, 
the  method  prescribed  is  by  service  of  a  certified  copy  of  the  de- 
cree on  the  person  against  whom  it  is  rendered,  and,  thereafter, 
"  by  punishing  him  for  a  contempt  of  court." 

For  the  purpose  of  the  inquiry  above  indicated,  we  shall 
briefly  trace  the  steps  to  be  taken,  under  the  code,  as  we  construe 
it,  to  obtain  satisfaction  of  a  money  decree  against  an  executor. 
An  execution  against  his  property  having  been  returned  unsatis- 
fied,^ if  the  court  is  satisfied,  by  affidavit,  that  a  personal  demand 
has  been  made,  and  that  payment  has  been  refused  or  neglected, 
it  may  issue,  without  notice,  a  warrant  to  commit  the  offender  to 
prison,  until  the  sum  of  money  and  the  costs  and  expenses  of  the 
proceeding  are  paid,  or  until  he  is  discharged  according  to  law.^ 
Ordinarily,  however,  an  orddr  to  show  cause,  or  a  warrant  of  at- 
tachment,' will  be  issued  as  a  preliminary,  and  a  hearing  will  be 
had.*  Thereupon,  if  the  decision  is  adverse  to  the  executor,  the 
court  must  make  a  final  order,  directing  that  he  be  "  punished  by 
fine  or  imprisonment,"  or  both,  as  the  nature  of  the  case  re- 
quires. ^  The  case  supposed  is  within  the  section  of  the  code 
which  requires  the  court  to  impose  upon  the  offender  a  fine  suffi- 
cient to  indemnify  the  aggrieved  party,"  and  imprisonment  is  to 
follow  until  the  fine  is  paid.''  He  is  to  be  imprisoned  by  being 
"  actually  confined  and  detained  within  the  jail,  until  he  is  dis- 
charged by  due  course  of  law,  or  is  removed  to  another  jail  or 
place  of  confinement,  in  a  case  prescribed  by  law."  *  He  is  not 
entitled  to  the  liberties.'  H  unable  to  endure  the  imprisonment, 
or  to  pay  the  sum  to  entitle  him  to  be  released,- the  court  may,  in 


'  In  some  cases,  even  this  preliminary  is  not  requisite  (Co.  Civ.  Proc.  §  3555, 
subd.  4). 

"  Co.  Civ.  Proc.  §  3268.  "Id.  §2269.  ■<  Id.  §  2280. 

'  Co.  Civ.  Proc.  §  2281.  "A  warrant  of  commitment  must  issue  accord- 
ingly" (Id);  except  that,  where  the  proceeding  is  by  order  to  show  cause,  in- 
stead of  by  warrant  of  attachment,  the  offender  may  be  committed  upon  a  cer- 
tified copy  of  the  order,  without  further  process  (Id.  §  3283). 

«  Co.  Civ.  Proc.  g  2284.  '  Id.  §  2285.  «  Co.  Civ.  Proc.  §  157. 

»  See  Id.  §  149;  and  People  v.  Cowles,  3  Abb.  Ct.  App.  Dec.  507. 
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its  discretion,  and,  upon  such  terms  as  justice  requires,  make  an 
order  directing  him  to  be  discharged  from  the  imprisonment.* 

But  a  most  important  matter  for  consideration  is  that  these 
proceedings  lie  against  the  executor,  etc.,  only  where,  upon  being 
served  with  a  certified  copy  of  the  decree,  "  he  refuses  or  wilfully 
neglects  to  obey  it."  ^  If  one  who  is  directed  to  pay  a  sum  of 
money,  claims  and  admits  that  he  cannot  pay,  for  the  reason  that 
he  has  appropriated,  to  his  own  use,  trust  funds  which  would 
otherwise  have  been  applicable  and  sufiScient  for  the  purpose, 
is  this  a  refusal  or  wiKul  neglect  ?  In  view  of  the  provision ' 
that  the  decree  directing  payment  is,  except  on  appeal,  condusi/ve 
evidence  of  assets  in  his  hands  sufficient  to  satisfy  the  sum  de- 
creed, it  may  be  doubted  if  the  delinquent  will  be  allowed,  upon 
a  proceeding  to  enforce  the  decree,  to  excuse  non-payment,  by  a 
plea  of  his  prior  fraudulent  misappropriation  of  the  whole  estate 
f>r  fund,  and  his  consequent  inability  to  pay.  His  neglect  to  pay, 
under  such  circumstances,  is  a  "  wilful  neglect,"  and  is  punishable 
as  a  contempt.^ 

'  Co.  Civ.  Proc.  §  2286.       ^  Co.  Civ.  Proc.  §  2555.       '  Co.  Civ.  Proc.  §  2553. 

*  Such  is  understood  to  be  the  ruling  of  the  surrogates  of,  at  least,  New  York 
and  Westchester  counties.  This  gives  a  power  to  surrogates'  courts,  which  no 
court  of  the  State  has,  or  ever  had,  to  enforce  its  money  decrees.  In  Hosack  v. 
Rogers,  11  Paige,  603,  the  chancellor  affirmed  a  refusal  of  the  vice-chancellor  to 
enforce  by  attachment  his  decree  against  an  executor  to  p.ay  a  debt  due  from 
the  testator,  it  appearing  that  the  executor  had  improvidently  invested  and  lost 
the  fvmd.  "But  the  case  might  have  been  different,"  said  the  chancellor,  "had 
it  been  a  mere  interlocutory  order  directing  a  trustee,  wlu>  admitted  the  trust 
funds  to  be  actually  in  Ms  possession,  or  under  his  control,  to  bring  the  same  into 
court  for  safe  keeping."  In  Seaman  v.  Duryea,  11  N.  Y.  328,  which  was  an  ac- 
tion for  false  imprisonment  under  a  surrogate's  attachment  against  a  guardian, 
for  neglect  to  pay  the  amount  f otmd  due  to  the  ward  on  an  accounting,  it  does 
not  appear  whether  the  guardian  had  the  possession  of  the  fund.  The  decision 
in  this  case  is  strongly  dissented  from  in  Matter  of  Bingham,  33  Vt.  839  (1859), 
which  held  that  the  decree  was  strictly  a  debt,  and  nothing  more.  In  Doran  v. 
Dempsey,  1  Bradf .  490  (1851),  the  surrogate  refused  an  attachment  against  an 
executor,  for  non-payment  of  a  legacy  (after  execution  on  the  decree  had  been 
returned  unsatisfied),  It  appearing  that  the  executor  had  no  means  of  paying. 
"  The  commitment  is  one  which  places  the  party  in  close  imprisonment,  and  I 
have  certainly  no  inclination  to  execute  the  law  in  that  way,  against  a  person 
who  does  not  comply  with  the  decree,  because  he  cannot  comply  with  it.  Nor 
do  I  see  that  justice  or  official  duty  requires  me  to  exercise  that  power  in  a  case 
of  sheer  inability  to  pay"  (Id.).  The  surrogate  did  not  decide,however,that  he  had 
not  the  requisite  power.  In  Frear's  Case,  15  Abb.  Pr.  350  (1863),  a  guardian,  in 
answer  to  a  motion  for  an  attachment  against  him,  for  neglect  to  pay  to  the  ward 
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Enforcing  money  decree  iy  action  on  hondJ] — "  Where  an  exe- 
cution, issued  upon  a  surrogate's  decree,  against  the  property  of 
an  executor,  administrator,  testamentary  trustee,  or  guardian,  has 
been  returned  wholly  or  partly  unsatisfied,  an  action  to  recover 
the  sum  remaining  uncollected  may  be  maintained  upon  his  oiS- 
cial  bond,  by  and  in  the  name  of  the  person  in  whose  favor  the 
decree  was  made.  If  the  principal  debtor  is  a  resident  of  the 
State,  the  execution  must  have  been  issued  to  the  county  where  he 
resides."  ^  An  assignment  of  the  bond  is  no  longer  necessary,  as 
a  condition  to  bringing  the  action.  It  is  elsewhere  provided  that 
where  the  letters  of  an  administrator  have  been  revoked  by  a  de- 
cree of  the  surrogate's  court,  and  no  successor  is  appointed,  any 
person  aggrieved  may,  upon  obtaining  an  order  from  the  surro- 
gate, granting  him  leave  so  to  do,  maintain  an  action  upon  the 
official  bond  of  the  executor  or  administrator,  in  behalf  of  himself 
and  all  others  interested,  to  recover,  for  any  debt  or  default  of  the 
principal.^  The  subject  of  actions  upon  official  bonds  is  further 
and  more'  fully  considered  in  the  chapter  on  such  bonds.  It  re- 
mains to  notice,  here,  that  an  action  against  the  sureties  in  the 
official  bond  of  a  party  against  whom  a  surrogate's  decree  has 
been  rendered  is  not  barred,  suspended,  or  otherwise  affected,  by 
his  imprisonment  by  virtue  of  proceedings  to  punish  him  for  a 
contempt,  or  by  a  levy  upon  his  property  by  virtue  of  an  execu- 
tion issued  out  of  the  surrogate's  court,  as  above  mentioned.^ 


a  sum  decreed,  alleged  that,  since  his  appointment,  he  had  met  with  reverses  and 
was  insolvent  and  unable  to  pay,  and,  moreover,  that  the  sureties  on  his  bond 
had  not  been  prosecuted.  The  surrogate  directed  an  assignment  of  the  bond,  for 
prosecution  against  the  sureties,  "and  if  this  prove  unavailing  to  recover  the 
money,  I  will  then  entertain  the  question  of  an  attachment."  In  Saltus  v.  Sal- 
tus,  2  Lans.  9  (1870),  an  attachment  was  issued,  although  it  did  not  appear  that 
an  execution  had  been  issued  on  the  decree.  In  "Woodhead's  Estate,  1  Tuck.  93 
(1868),  the  surrogate,  though  remarking  that  the  court  would  not  punish  an  in- 
nocent inability  to  pay  with  imprisonment,  yet  held  that  where  an  executor  had 
mingled  the  assets  of  the  estate  with  his  own  funds,  and  had  so  maladminis- 
tered  them  as  to  commit  a  fraud  upon  the  creditors,  he  could  not  plead  such  in- 
nocent inability  to  pay,  and  a  creditor  was  entitled  to  the  remedy  by  attachment. 
In  Timpson's  Estate,  15  Abb.  Pr.  (N.  S.)230  (1872),  the  executor  admitted  that  he 
had  converted  to  his  own  use  the  trust  funds  since  the  decree  was  made,  and  the 
whole  was  lost,  and  he  had  no  power  to  pay.  The  surrogate  granted  an  attach- 
ment. See  Underbill  v.  Nichols,  4  Redf.  318,  as  to  applicability  of  remedies 
under  the  present  code,  to  decrees  entered  before  Sept.  1,  1880. 

'  Co.  Civ.  Proc.  §  2607.     «  Co.  Civ.  Proc.  §  2609.    «  See  Co.  Civ.  Proc.  §  2555. 
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ARTICLE  FIRST. 

COSTS    OF  PARTIES   IN   SUEEOGATEs'    COUBTB. 

Sec.  1, — Rules  formerly  prevailing. 
2. — Costs  under  the  code. 

SECTION    FIRST. 
EULES   FOEMEKLT   PEEVAILmO. 

Before  the  adoption  of  the  eighteenth  chapter  of  the  present 
code,  the  subject  of  costs  in  surrogates'  courts  was  involved  in 
great  confusion.  That  act  has  established  uniform,  brief,  and  in- 
telligible rules  in  respect  to  the  matter,  which,  however,  have,  as 
yet,  necessarily  been  subjected  to  judicial  construction  to  only  a 
very  limited  extent.  It  is  believed  that  the  convenience  of  the 
reader  will  be  promoted  by  presenting  briefly  the  regulations  pre- 
viously in  force,  with  a  notice  of  the  decisions  made  thereunder, 
as  prefatory  to  a  statement  of  the  provisions  of  the  existing  stat- 
ute. The  power  of  surrogates'  courts  to  award  costs,  like  that  of 
other  courts,  is  purely  statutory.  IS'either  the  common-law  courts, 
nor  the  chancellor,  had  any  power,  independently  of  the  statute, 
to  award  costs  to  be  paid  by  one  party  to  another,  or  out  of  a 
fund  in  court.'  The  E.evised  Statutes  were  the  first  legislation  on 
the  subject  of  costs  in  surrogates'  courts.^ 


1  Downing  v.  Marshall,  37  N.  T.  380;  and  see  Seaman  v.  Whitehead,  78  Id. 
306. 

2  Shultz  V.  Pulver,  3  Paige,  183;  11  "Wend.  363;  Lee  v.  Lee,  39  Barb.  172; 
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Costs  in  contested  cases.] — The  statute  provided  that  in  all 
cases  of  contest  before  a  surrogate's  court,  the  court  might  award 
costs  to  the  party  in  the  judgment  of  the  court  entitled  thereto,  to 
be  paid  either  party  by  the  other,  pei'sonally,  or  out  of  ■  the  estate, 
which  was  the  subject  of  the  controversy.^  The  Code  of  Pro- 
cedure had  no  application  to  this  subject,^  and  costs  in  these 
courts  (except  in  New  York  county)  was  regulated  by  the  Revised 
Statutes  until  the  adoption  of  the  present  Code  of  Civil  Proced- 
ure. But  the  Eevised  Statutes,  while  authorizing  an  award  of 
costs,  did  not  fix  the  rate,  and  it  was  only  in  183T  *  that  the  legis- 
lature authorized  the  taxation  of  costs  at  the  rate  then  allowed 
for  similar  services  in  the  common  pleas.*  Costs  could  not  be 
awarded  in  excess  of  the  rate  thus  fixed,  nor  could  allowances  be 
made  to  a  party  or  to  counsel,  to  be  paid  personally  or  out  of  the 
estate,  oven  upon  the  consent  of  the  parties  to  the  proceeding ; ' 
and  if  the  representative  paid  allowances  thus  decreed,  the  amount 
would  not  be  allowed  him  as  a  credit  on  his  accounting.'    Al- 


Devin  v.  Patchln,  26  K  Y.  441,  449;  Matter  of  Gates,  3  Eedf.  144;  Noyes  v. 
Children's  Aid  Society,  10  Hun,  289.  An  order  awarding  costs  was  coram  non 
judiee,  and  void  (Eeid  v.  Vanderlieyden,  5  Cow.  719). 

'  3  R.  8  223,  §  10.  And  see  2  E.  S.  63,  §  39,  as  to  award  of  costs  in  proceed- 
ings to  revoke  probate  on  allegations. 

■'  See  Devin  v.  Patchin,  26  N.  Y.  441. 

'  L.  1837,  c.  460,  si  70. 

'  See  3  R.  S.  636,  §  37,  for  common  pleas  fees.  This  statute,  except  with 
reference  to  surrogates'  courts,  became  obsolete  in  1840  (L.  1840,  c.  386,  §  40). 
Sec  Western  v.  Romaine,  1  Bradf.  37;  Willcox  v.  Smith,  26  Barb.  816;  Devin 
V.  Patchin,  36  N.  Y.  441;  Matter  of  Gates,  3  Redf  144. 

'  Halsey  v.  Van  Amringe,  6  Paige,  13;  Burtis  v.  Dodge,  1  Barb.  Ch.  77; 
Noyes  v.  Children's  Aid  So.,  10  Hun,  289,  and  cases  supra.  In  Devin  v. 
Patchin,  mpra,  a  surrogate  had  directed  certain  amounts  to  be  paid  to  counsel 
representing  different  parties,  by  way  of  allowances  for  their  services,  in  the  con- 
test before  him  for  letters  of  administration.  On  appeal,  though  these  orders 
were  not  appealed  from,  the  court  of  appeals  took  occasion  to  notice  them,  and 
to  declare  that  they  were  unauthorized  and  illegal,  and  that  surrogates'  courts 
were  not  the  almoners  of  deceased  persons. 

'  Matter  of  Gates,  3  Redf.  144.  In  Willcox  v.  Smith,  26  Barb.  816,  it  was 
held  that  costs  could  be  awarded  to  a  party  only,  and  not  to  his  counsel.  But 
he  might  award  costs  to  any  party,  whether  successful  or  not,  and  to  as  many 
as,  in  the  surrogate's  judgment,  were  entitled  thereto  (Noyes  v.  Children's  Aid 
So.,  70  N.  Y.  481,  disapproving,  on  this  point,  10  Hun,  289,  and  overruling  Lee 
V.  Lee,  39  Barb.  173). 
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Costs  in  Uncontested  Cases. — Costs  in  New  York  County. 

though  the  statute  ^  gave  the  surrogate  power  to  award  costs,  to  be 
paid  "  by  the  other  party  personally,"  yet  this  power  was  not  ex- 
ercised against  a  party  who  had  contested  in  good  faith,  and  on 
reasonable  grounds,  although  unsuccessfully.  In  matters  of  ac- 
counting, costs  were  awarded  to  the  accounting  party  so  far  as  he 
was  free  from  fault ;  and  as  to  inquiries  growing  out  of  alleged 
breaches  of  trust,  costs  were  awarded  against  him,  where  the  ob- 
jections were  sustained.^ 

—  i?i  uncontested  cases.] — Under  the  Revised  Statutes,  costs 
could  be  awarded  in  "  cases  of  contest "  only.  Under  later  stat- 
utes, power  was  given  to  the  surrogate  to  award  costs,  in  certain 
cases  where  there  was  no  contest,  as  in  a  proceeding  to  compel  the 
filing  an  inventory,  or  an  account,  by  a  representative,  etc.,  where 
the  surrogate  might  in  his  discretion  charge  the  representative  or 
guardian  personally,  with  the  costs.^ 

—  in  New  Yorh  county.'] — In  1870,  the  surrogate  of  New 
York  county  acquired  authority  to  grant  allowances,  in  lieu  of 
costs,  to  counsel,  in  any  proceeding  before  him,  in  the  same  man- 
ner as  was  then  prescribed  by  the  Code  of  Procedure  in  civil  ac- 
tions.*   The  only  efEect  of  this  authorization  was  to  fix  the  maxi- 


'  2  R.  S.  323,  §  10.  Thus,  it  was  held  that  one  who  found  a  will  which  he 
was  interested  to  establish,  and  which  he  propounded  for  probate,  should  not  be 
personally  charged  with  costs  of  the  contestants,  though  a  revocation  was 
shown  and  probate  refused  (Matter  of  Grriswold,  15  Abb.  Pr.  229).  In  Matter  of 
Gooseberry,  52  How.  Pr.  310,  it  was  held  that  costs  of  the  establishment,  by  an 
applicant  for  letters  of  administration,  of  relationship  to  the  decedent,  should 
be  allowed,  if  at  all,  on  the  final  accounting. 

2  See  Ray  v.  Van  Hook,  9  How.  Pr.  427;  Griffith  v.  Beecher,  10  Barb.  432; 
Willcox  V.  Smith,  26  Id.  816. 

"  L.  1867,  c.  782,  §  8.  The  statute  regulating  commissions  provided  for  the 
allowance  of  such  sum,  for  counsel  fee  on  the  final  accounting,  as  the  surrogate 
might  deem  reasonable  (2  R.  S.  93,  §  58,  as  am'd,  L.  1863,  c.  362,  §  8).  But  this 
allowance  was  to  be  made  to  the  accounting  party  himself;  he  was  allowed  to 
charge  the  estate  for  such  counsel  fees  as  he  had  been  obliged  to  pay,  limited, 
however,  by  the  rate  prescribed  by  the  act  (Seaman  v.  Whitehead,  78  N.  Y.  306; 
Noyes  v.  Children's  Aid  So.,  70  N.  Y.  481).  In  Matter  of  Walsh,  1  Law 
Bull.  68,  it  was  held  that  there  was  no  precedent  for  an  allowance  in  lieu  of 
costs, — and  that  no  such  allowance  could  be  made, — where  a  creditor  applied, 
upon  citation  to  the  next  of  kin,  for  letters  of  administration  upon  the  estate  of 
an  intestate,  and  the  party  cited  at  once  appeared  and  took  out  letters. 

*  L.  1870,  c.  859,  §  9. 


760       COSTS  XKD   FEES  m   SURROGATES'  COURTS. 

Award  of  Costs. 

mum  amount  which  could  be  allowed  in  any  case,  and  to  prescribe 
the  basis  for  calculating  that  amount ;  ^  otherwise,  the  rules  estab- 
lished under  the  Revised  Statutes  continued  to  govern — e.  g.,  that 
allowance  might  be  made,  in  a  proper  case,  to  an  unsuccessful 
party. 


SECTION    SECOND. 

COSTS  UNDEE  THE  CODE. 

Stjbd.  1. — ^Award  of  costs. 
3. — Amount  of  costs. 

SUBD.  1. — AWAKD  OF  COSTS. 

The  general  provisions  of  the  present  code,  in  respect  to  the 
award  and  enforcement  of  payment  of  costs,  fixing  the  amount 
thereof,  and  (it  seems)  giving  or  compelling  security  therefor,^  have 
no  application  to  sun-ogates'  courts.*  Those  tribunals  are  governed, 
in  these  particulars,  by  certain  sections  applicable  only  to  them,  and 
designed  to  remove  the  obscurity  and  doubt  heretofore  prevailing 
upon  the  subject,  while  conferring  upon  surrogates,  both  in  re- 
spect to  the  award  and  amount  of  costs,  a  discretion  obviously 
desirable,  in  view  of  the  complexity  of  interests  of  litigants  be- 
fore them,  and  the  multifarious  character  of  questions  which,  from 
time  to  time,  are  presented  to  them  for  adjudication.    The  provis- 


1  Gunning  v.  Lockman,  3  Redf.  373;  s.  o.  sub  nom..  Matter  of  Loekman, 
4  Abb.  N.  C.  173.  The  allowance  was  to  the  attorney  and  not  to  the  party. 
Where  several  attorneys  represented  the  Interests  of  one  infant  in  a  proceeding, 
it  was  held  that  only  one  allowance  should  be  granted  to  all,  and  that  the 
amount  should  be  properly  apportioned  among  them.  And  although  an  infant 
party  had  a  general  guardian,  yet  where  a  special  guardian  was  appointed  on 
the  executor's  accounting,  the  allowance  to  the  special  guardian,  as  well  as  to 
the  attorneys  for  the  general  guardian,  should  be  paid  out  of  the  estate,  when 
the  other  allowances  are  charged  to  the  same  (Matter  of  Lockman,  supra). 
Compare,  generally,  Down  v.  McGrourkey,  15  Hun,  444;  Hm-d  v.  Warren,  16 
Id.  633.  On  an  accounting,  at  the  instance  of  a  creditor,  the  statutory  allow- 
ance of  five  per  cent,  was  to  be  computed  on  the  amount  of  the  creditor's  recov- 
ery, not  on  the  amount  of  the  estate  (Browning  v.  Vanderhoven,  4  Abb.  N.  0. 
166;  s,  c.  5oHow.  Pr.  97). 

"  Chap.  31,  tit.  1-8,  of  the  code. 

'  See  Co.  Civ.  Proc.  §  3347,  subd.  13. 
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ions  of  the  present  code  supersede  all  those  above  recited,  although 
many  of  the  principles  enunciated  in  the  decisions  cited  have, 
doubtless,  a  bearing  upon  the  existing  statute.-^ 

Award  of  costs  hy  intermediate  order.'] — The  surrogate  may 
award  costs  either  (1)  by  an  intermediate  or  interlocutory  order, 
or  (2)  by  a  final  order,  otherwise  termed  a  decree.  "Where  the 
surrogate  makes  or  enters  in  writing  a  direction  not  included  in  a 
decree,  i.  e.,  "  an  order,"  the  awarding  or  denial  of  costs  thereby 
is  the  same  as  in  case  of  a  similar  order  made  by  the  supreme 
court  in  an  action;^  in  other  words,  they  may  be  denied,  or 
awarded,  either  absolutely  or  to  abide  the  event,  to  any  party,  in 
the  discretion  of  the  court.'  Where  awarded,  such  costs  may  be 
collected  "in  like  manner"  as  if  awarded  in  an  action  in  the 
supreme  court.* 

—  hy  decree  or  final  order.'] — The  award  of  costs  in  a  decree 
is  in  the  discretion  of  the  surrogate,  except  in  one  of  the  follow- 
ing cases : 

"  1.  Where  special  directions,  respecting  the  award  of  costs, 
are  contained  in  a  judgment  or  order,  made  upon  an  appeal  from 
the  surrogate's  determination,  or  upon  a  motion  for  a  new  trial  of 


'  It  is  a  general  principle  that  the  recovery  of  costs  is  controlled,  as  to  items 
and  rate  of  compensation,  at  least,  by  the  statutes  in  force  at  the  time  the  right 
to  costs  accrues,  or  at  the  time  of  taxation  (Supervisors,  etc.  v.  Briggs,  3  Den. 
173;  Van  Valkenburgh  v.  Van  Alen,  1  How.  Pr.  86;  Goodenow  v.  Livingston, 
Id.  232;  Taylor  v.  Gardner,  4  Id.  67;  Holmes  v.  St.  John,  Id.  66).  It  is  held, 
accordingly,  that  the  regulations  of  the  Code  of  Civil  Procedure,  as  to  costs  in 
surrogates'  courts,  apply  to  proceedings,  though  commenced  before  September 
1,  1880,  where  the  decree  was  not  settled  imtil  after  that  date  (Matter  of  Mace, 
4  Eedf.  325). 

»  Co.  Civ.  Proc.  §  2556. 

»  See  Co.  Civ.  Proc.  §  3236;  Lawton  v.  Green,  64  N.  T.  326;  Concklinv. 
Taylor,  68  Id.  221. 

*  See  Co.  Civ.  Proc.  §§  2556,  779.  The  latter  section  provides  for  a  stay  of 
proceedings  on  the  part  of  a  party  failing  to  pay  costs  so  awarded,  and  super- 
sedes the  provision  of  the  former  statute  (L.  1847,  c.  390,  §  3)  allowing  a  precept 
to  issue  for  their  collection.  The  surrogate  of  New  York  county  has  established 
the  following  rule:  "No  costs  will  be  allowed  to  the  petitioner  who  takes  pro- 
ceedings to  compel  the  filing  of  an  inventory  by  an  executor  or  administrator, 
unless  such  executor  or  administrator  shall  have  unreasonably  delayed  to  make 
and  file  such  inventory,  after  having  been  duly  requested  to  do  so  by  or  in  be- 
half of  the  petitioner  "  (Rule  XV,  Sept.  1.  1880).     See  Civ.  Proc.  §  2715. 
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questions  of  fact  tried  by  a  jury ;  ^  in  either  of  which  cases,  costs 
must  be  awarded  according  to  those  directions. 

''  2.  "When  a  question  of  fact  has  been  tried  by  a  jury ;  ^  in 
which  case,  unless  it  is  within  the  foregoing  subdivision,  the 
decree  must  award  costs  to  the  successful  party. 

"  3.  When  the  decree  is  made  upon  a  contested  application  for 
probate  or  revocation  of  probate  of  a  will,  costs,  payable  out  of  the 
estate  or  otherwise,  shall  not  be  awarded  to  an  unsuccessful  con- 
testant of  the  wiU,  unless  he  is  a  special  guardian  for  an  infant, 
appointed  by  the  surrogate,  or  is  named  as  an  executor  in  a  paper 
propounded  by  him  in  good  faith  as  the  last  will  of  the  decedent."  ^ 

—  on  dismissing  proceedings  to  compel  new  iond.'] — Wlierethe 
surrogate  dismisses  the  proceedings,  by  a  person  interested  in  an 
estate  or  fund,  to  compel  an  executor,  administrator,  or  other 
trustee,  to  renew  his  official  bond,  upon  a  compliance  with  the  de- 
mand, he  is  required  to  make  the  decree  upon  such  terms,  as  to 
costs,  as  justice  requires.* 


'  As  upon  reversal  of  probate  decree. 

'  As  upon  sale,  etc.,  of  real  estate. 

'  Co.  Civ.  Proc.  §  3558.  It  will  be  observed  that  the  section  is  general,  and 
is  not  confined  to  cases  of  contest.  In  New  York  county,  the  following  rules 
are  in  force:  "Whenever  a  party  to  a  decree  shall  deemhimself  entitled  to  costs, 
the  same  will  be  considered  and  determined  by  the  sfirrogate  on  two  days'  notice 
of  adjustment,  to  be  served  upon  the  opposing  party,  with  the  items  of  costs 
and  disbursements  to  which  the  party  may  deem  himself  entitled  at  the  time  of 
the  settlement  of  the  decree,  which  disbursements  shall  be  duly  verified,  both  as 
to  their  amount  and  necessity ;  and  at  the  same  time  and  on  like  notice,  the  sur- 
rogate will  pass  upon  any  additional  allowance  to  be  made  to  an  executor,  ad- 
ministrator, guardian,  or  testamentary  trustee,  upon  a  judicial  settlement  of  his 
account;  which  notice  of  adjustment  and  allowance  shall  be  accompanied  by  an 
affidavit  setting  forth  the  number  of  days  which  the  trial  or  hearing  necessarily 
occupied,  together  with  the  time  so  occupied  in  preparing  an  account  for  settle- 
ment and  for  the  trial;  and  in  case  such  trial  shall  have  been  had  before  a 
referee,  the  time  necessarily  occupied  in  such  trial  before  him  may  be  shown  by 
a  certificate  of  such  referee;  which  aflSdavit  of  disbursements,  time  of  trial  and 
preparing  account,  and  for  trial,  may  be  controverted  by  affidavit"  (Rule 
XXIII,  Sept.  1,  1880).  "  Wherever  persons  not  cited  on  probate  shall  appear  in 
support  of  the  will  propounded  under  section  2617  of  the  code,  such  person 
shall  not  thereby  become  entitled  to  recover  any  costs  on  the  probate  of  said 
will,  unless  it  shall  appear  to  the  satisfaction  of  the  surrogate  that  the  interest 
of  said  parties  was  not  sufficiently  represented  and  prosecuted  by  the  executor 
named  in  the  will,  and  his  counsel "  (Rule  VII,  Sept.  1,  1880). 

'  Co.  Civ.  Proc.  §  2599. 
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—  of  appeal.'] — The  awarding  of  costs  of  an  appeal,  from  a  decree 
or  an  order  of  the  surrogate's  court,  is  discretionary  under  the 
code,  as  it  was  under  the  pre-existing  statutes,^  and  the  determina- 
tion of  the  question  rests  with  the  appellate  court,  which,  under 
the  provision  of  the  code,  "  may  award  to  the  successful  party  the 
costs  of  the  appeal ;  or  it  may  direct  that  they  abide  the  event  of  a 
new  trial,  or  of  the  subsequent  proceedings  in  the  surrogate's 
court.  In  either  case,  the  costs  may  be  made  payable  out  of  the 
estate  or  fund,  or  personally  by  the  unsuccessful  party,  as  directed 
by  the  appellate  court ;  or,  if  such  a  direction  is  not  given,  as 
directed  by  the  surrogate."  ^  This  applies  to  appeals  from  orders, 
as  well  as  from  decrees.  Costs  cannot  be  awarded  on  a  direction 
for  a  jury  trial,  by  the  general  term ;  the  right  thereto  can  only 
be  determined  on  final  judgment,  granting  or  refusing  probate.' 
Costs  of  an  appeal  from  an  order  made  upon  a  motion  for  a  new 
trial,  by  jury,  in  a  proceeding  for  the  disposition  of  real  prop- 
erty, etc.,  may  be  awarded,  as  if  the  appeal  was  from  an  order  or 
decree  of  the  surrogate's  court.*     Under  the  Code  of  Procedure 


'  See  Lawrence  v.  Lindsey,  70  N.  Y.  566. 

=  Co.  Civ.  Proc.  §  2589.  Under  the  Code  of  Procedure  (§  318),  as  amended 
in  1862,  an  appeal  from  a  Surrogate's  court  was  deemed,  for  all  purposes  of  costs, 
an  action  at  issue  on  a  question  of  law,  from  the  time  the  same  was  brought  into 
the  supreme  court,  and'  costs  thereon  were  awarded  and  collected  in  such  man- 
ner as  the  court  should  direct,  according  to  the  nature  of  the  case.  But,  where 
costs  were  so  awarded,  the  successful  party  was  not  entitled  to  full  costs,  as  on 
entering  judgment  in  a  civil  action,  at  the  rates  fixed  by  section  307  of  that  code, 
but  only  the  costs  of  an  issue  of  law  (Morgan  v.  Morgan,  39  Barb.  20).  For 
the  rules  in  regard  to  costs  of  appeal  before  1862,  see  Brockway  v.  Jewett,  16 
Barb.  590;  Sherman  v.  Youngs,  6  How.  Pr.  318;  Willcox  v.  Smith,  26  Barb. 
316;  Whitbeck  v.  Patterson,  22  Id.  88;  Van  Pelt  v.  Van  Pelt,  16  How.  Pr.  399. 
The  Eevised  Statutes  provided  (2  R.  S.  618,  §  35)  that,  upon  appeal  from  a  sur- 
rogate's court,  to  the  court  of  chancery,  the  court  might,  in  its  decision,  upon  the 
appeal  being  discontinued  or  quashed,  award  damages  for  the  delay  and  vexation 
caused  by  such  appeal;  and,  under  this  statute,  It  was  held  that  where  a  sur- 
rogate's final  decree  for  the  payment  of  money  was  affirmed,  the  proper  measure 
of  damages  was  the  interest  on  the  amount  (Stagg  v.  Jackson,  1  N.  Y.  206; 
affi'g  2  Barb.  Ch.  86).     See  p.  765,  post. 

2  Sutton  V.  Ray,  73  N.  Y.  482. 

*  Co.  Civ.  Proc.  §  2549.  The  costs  of  such  a  special  proceeding  are  awarded 
a  preference,  in  payment  from  the  proceeds  of  sale  (Co.  Civ.  Proc.  55  279D,  subd.  4). 
It  will  be  noted  that  the  appeal,  in  such  a  case,  ma/y  be  from  an  order  of  the  surro- 
gates court,  since  the  surrogate  may  grant  the  new  trial  (Co.  Civ.  Proc.  §  2548). 
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(§  318),  which  made  the  appellate  court,  pro  hac  vice,  a  court  of 
original  jurisdiction  for  all  purposes  of  costs,  the  general  term 
might,  under  section  309  of  that  code,  grant  an  extra  allowance  on 
an  appeal,  in  difficult  and  extraordinary  cases ; '  but,  in  the  absence 
of  any  such  provision  in  the  present  code,  it  may  be  doubted  if 
such  power  now  exists. 

Costs  OAJoa/rded  hy  decree,  how  made  payable.] — "  Except  where 
special  provision  is  otherwise  made  by  law,  costs,  awarded  by  a 
decree,  may  be  made  payable  by  the  party  personally,  or  out  of 
the  estate,  or  fund,  as  justice  requires ;  but  costs,  other  than  actual 
expenses,  cannot  be  awarded  to  be  paid  out  of  an  estate  or  fund, 
which  is  less  than  one  thousand  dollars  in  amount  or  value."  ^ 


SuBD.  2. — Amount  of  costs. 

Amount  of  costs  of  intermediate  order.] — The  amount  of 
costs,  where  awarded  by  an  intermediate  order,  are  the  same  as 
upon  a  similar  order  made  by  the  supreme,  court  in  an  action ; ' 
i.  e.,  in  general,  a  sum  fixed  by  the  court,  not  exceeding  ten  dol- 
lars besides  necessary  disbursements  for  printing  and  referee's 
fees,  to  each  party  to  whom  costs  are  awarded ; "  although  it  is 
provided  that  "  upon  a  motion  for  a  new  trial,  upon  a  ease,"  in  the 
supreme  court,  etc.,  in  an  action,  the  sums  allowable  are  the  same 
as  upon  am,  appeal  to  the  general  term^ 

—  awarded  hy  decree.] — In  aU  cases,  except  where  a  question 
of  fact  has  been  tried  by  a  jury,  and  except  costs  of  appeal,  "the 
surrogate,  upon  rendering  a  decree,  may,  in  his  discretion,  fix 
such  a  sum,  to  be  allowed  as  costs,  in  addition  to  the  disburse- 
ments, as  he  deems  reasonable,  not  exceeding,  where  there  has  not 
been  a  contest,  twenty-five  dollars,  or  where  there  has  been  a  con- 
test, seventy  dollars ;  and,  in  addition  thereto,  where  a  trial  or 
hearing  upon  the  merits  before  the  surrogate  necessarily  occupies 


'  Dupuy  V.  Wurtz,  53  How.  Pr.  48;  affi'g  47  Id.  225;  1  Hun,  119. 
«  Co.  Civ.  Proc.  §  2557. 
"  Co.  Civ.  Proc.  §  2556. 

''  See  Co.  Civ.  Proc.  §  3251,  subd.  8,  paragraph  ninth. 
'  See  Co.  Civ.  Proc.  §  3251,  subd.  3,  paragraph  eighth;  and  subd.  4.    See, 
also,  Co.  Civ.  Proc.  §  2481,  subd.  6,  and  g§  2548,  2588.    But  see  Id.  §  2561. 
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more  than  two  days,  ten  dollars  for  eacli  additional  day;  and 
where  a  motion  for  a  new  trial  is  made  before  the  surrogate,  if  it 
is  granted,  seventy  dollars  ;  if  it  is  denied,  forty  dollars."  '  Costs, 
when  awarded  by  a  decree,  include  all  disbursements  ^  of  the  party 
to  whom  they  are  awarded,  which  might  be  taxed  in  the  supreme 
court.  The  sum  allowed  for  costs  must  be  fixed  by  the  surrogate, 
and  inserted  in  the  decree.* 

—  of  appeal.l — The  code  contains  the  following  clause  :  "  the 
costs  of  an  appeal,  where  they  are  awarded  in  a  surrogate's  court, 
are  the  same  as  if  they  were  awarded  in  the  supreme  court."  *  Al- 
though this  provision  is  not  altogether  clear,  yet,  since  the  rule 
seems  plainly  to  be  that  costs  of  an  appeal  are  always  awarded,  if 
at  all,  by  the  appellate  court,  we  construe  the  clause  quoted  as  in 
effect  declaring  that  where  costs  of  an  appeal  from  a  decree  or  or- 
der, made  in  a  special  proceeding  instituted  in  a  surrogate's  court, 
are  awarded,  the  amount  thereof  is  the  same  as  if  the  special  pro- 
ceeding were  one  instituted  in  the  supreme  court.  If  this  be  the 
true  construction,  the  amount  of  costs  depends  upon  another  sec- 
tion of  the  code,  which  substantially  enacts  that  the  rate  of  costs 
awarded  to  any  party,  in  a  special  proceeding,  instituted  in  a  court 
of  record,  where  the  costs  thereof  are  not  specially  regulated  in 
that  act,  are  the  same  as  the  rates  allowed  for  similar  services,  in 
an  action  brought  in  the  same  court,  and  in  like  manner.^ 

—  where  jury  trial  is  had.'] — ^Where  a  question  of  fact  has 
been  tried  by  a  jury, — either  in  a  special  proceeding  for  the  dis- 
position of  a  decedent's  real  property,  etc.,  for  the  payment  of 
debts  or  funeral  expenses,  or  upon  the  reversal,  on  appeal,  of  a 
probate  decree,  "  the  costs,  awarded  against  the  unsuccessful  party, 
are  the  same  as  the  taxable  costs  of  an  action  in  the  supreme 
court."  * 

Allowance  of  counsel  fees,  etc.,  on  settling  accounts.] — In  addi- 
tion to  costs  of  appeal,  and  costs  taxable  where  a  question  of  fact 


'  Co.  Civ.  Proc.  §  3561.     See  Matter  of  Miles,  ante,  p.  710,  note. 
'  For  the  taxable  disbursements  in  the  supreme  court,  see  Co.  Civ.  Proc. 
§  3256. 

'  Co.  Civ.  Proc.  §  3559.  "  Co.  Civ  Proc.  §  3560. 

«  Co.  Civ.  Proc.  §  3340.     See  p.  763,  anU.  «  Co.  Civ,  Proc.  §  3560. 
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has  been  tried  by  a  jury,  and  costs  allowable  by  a  decree,  in  gen- 
eral, "  the  surrogate  may,  in  his  discretion,  allow  to  an  executor, 
administrator,  guardian,  or  testamentary  trustee,  upon  a  judicial 
settlement  of  his  account,  such  a  sum,  as  the  surrogate  deems  rea- 
sonable, for  his  counsel  fees  and  other  expenses,  not  exceeding 
ten  dollars  for  each  day  occupied  in  the  trial,  and  necessarily  occu- 
pied in  prepai'ing  his  account  for  settlement,  and  otherwise  pre- 
paring for  the  trial."  ^ 


ARTICLE   SECOND. 

FEES    OF   OFFICEES   IN  STIKEOGATEs'    COUETS.. 

Fees  cha/rgedble  ly  surrogate.]— A  surrogate  is  not  allowed  to 
charge  or  receive  any  fee,  except  as  follows : 

"  1.  Where,  in  a  case  prescribed  by  law,  or  in  any  othei;  case, 
upon  the  application  of  a  party,  he  goes  to  a  place,  other  than  his 
office,  or  the  court  room  where  he  is  required  to  hold  court,  in 
order  to  take  testimony,  he  may  charge,  and  receive  to  his  own 
use,  ten  cents  for  each  mile  for  going,  and  the  same  sum  for  re- 
turning.^ 

"  2.  He  must  charge,  and  receive  to  the  use  of  the  county,  for 
a  copy  of  a  paper,  ten  cents  for  each  folio,  except  where  the  board 
of  supervisors  have  allowed  his  clerk  to  receive  fees  for  his  own 
use."  ^ 

The  word,  folio,  signifies  one  hundred  words,  counting  as  a 
word  each  figure  necessarily  employed.* 

Fees  of  clerics.] — The  compensation  of  the  clerk  or  clerks  for 
the  surrogates  office,  appointed  by  him  under  authority  from  tlie 


'  Co.  Civ.  Proc.  §  3563.    See  p.  710,  anU. 

»  Co.  Civ.  Proc.  §  2539;  p.  109,  ante.  »  See  Co.  Civ.  Proc.  §  3567. 

"  Co.  Civ.  Proc.  §  3343,  subd.  34.  As  to  book  of  fees  to  be  kept  by  the  sur- 
rogate, see  Co.  Civ.  Proc.  §  3498,  subd.  7;  ante,  p.  34.  As  to  report  of  fees  to 
be  made  annually  to  the  board  of  supervisors,  see  Co.  Civ.  Proc.  g§  3501,  3503. 
The  surrogate's  fees  for  making,  and  the  expenses  of  transmitting  to  the  secre- 
tary of  state,  a  copy  of  the  ^11^  of  a  non  resident,  admitted  to  probate  by  him,  or 
of  letters  granted  upon  his  estate,  as  required  by  the  code,  are  to  be  audited  by 
the  comptroller,  and  paid  out  of  the  treasury  upon  his  warrant  (Co.  Civ.  Proc. 
§  3503). 
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board  of  supervisors,  or,  in  ISTew  York  county,  from  the  board  of 
aldermen,  including  the  "clerk  of  the  surrogate's  court,"  consists 
of  a  salary  from  the  county ;  but  it  is  also  provided  that  the  board 
of  supervisors  or  the  board  of  aldermen,  as  the  case  requires,  may 
authorize  them,  or  either  of  them,  to  receive,  for  their  or  his  own 
use,  the  legal  fees  for  making  copies  of  any  record  or  paper  in  the 
office  of  the  surrogate ;  ^  i.  e.,  ten  cents  for  each  f olio.^  Where 
additional  clerks  are  appointed  by  a  surrogate,  they  receive  a  salary 
from  him,'  and  have  no  fees.  If  the  surrogate's  court  has  power 
to  naturalize,*  the  clerk  of  the  court  is  entitled,  for  his  services  in 
the  proceedings,  to  the  fees  prescribed  therefor  in  the  code.^  His 
fees  for  taking  an  affidavit,^  or  the  acknowledgment  or  proof  of 
any  instrument  to  be  used  or  filed  in  the  court  of  which  he  is 
clerk,'  are  governed  by  the  general  provision  of  that  act.'  The 
clerk  of  the  surrogate's  court  is  excluded  from  the  section  of  the 
code '  prescribing  the  fees  of  clerks  of  courts  of  record,  for  services 
in  civil  actions  and  special  proceedings ; '"  but  he  appears  to  be 
within  that  section  which  relates  to  county  clerks'  fees,"  where  he 
is  called  upon  to  perform  a  similar  service.^^ 

—  of  referee.']: — A  referee,  appointed  by  a  surrogate,''  "  is  en- 
titled to  the  same  compensation  as  a  referee  appointed  by  the 
supreme  court,  for  the  trial  of  an  issue  of  fact  in  an  action ; "  "  i.  e., 
"  six  dollars  for  each  day,  spent  in  the  business  of  the  reference ; 
unless,  at  or  before  the  commencement  of  the  trial  or  hearing,  a 
different  rate  of  compensation  is  fixed,  by  the  consent  of  the  par- 
ties, other  than  those  in  default  for  failure  to  appear  or  plead, 
manifested  by  an  entry  in  the  minutes  of  the  referee,  or  otherwise 
in  writing,  or  a  -smaller  compensation  is  fixed  by  the  court,"  in  the 
order  appointing  him.-'^ 

—  of  appraisers.] — Each  appraiser  of  the  personal  property  of 
a  decedent,  appointed  by  the  surrogate,"  is  entitled,  "  in  addition 


'  Co.  Civ.  Proc.  §  3508.  ''  Co.  Civ.  Proc.  §  2567. 

=  Co.  Civ.  Proc.  §  2508.  ■■  See  p.  64,  ante. 

'  See  Co.  Civ.  Proc.  §  3303.  «  See  Co.  Civ.  Proc.  §  842. 

'  See  Co.  Civ.  Proc.  §  2509,  subd.  5.  '  See  Co.  Civ.  Proc.  §  3298. 

»  §  8801.  "  Co.  Civ.  Proc.  §  3302. 

"  §  3304.  "  Co.  Civ.  Proc.  §  3306. 

's  See  p.  114,  ante.  '"  Co.  Civ.  Proc.  §  2546 ;  and  see  Id.  §  2556. 

>'  Co.  Civ.  Proc.  §  3296.  "  See  p.  414,  ante.    . 


Y68       COSTS  AND  FEES  IN  SURROGATES'  COURTS. 

Fees  of  Freeholder  or  Representative  Selling  Land,  <fec.; — of  Printers. 

to  his  actual  expenses,  to  a  sum,  to  be  fixed  by  the  surrogate,  not 
exceeding  five  dollars  for  each  day,  actually  and  necessarily  occu- 
pied by  him,  in  making  the  appraisal  or  inventory.  The  number 
of  days'  services,  and  the  expenses,  if  any,  must  be  proved  by  the 
affidavit  of  the  appraiser ;  and  the  sums  payable  therefor  taxed  by 
the  surrogate,  and  paid  by  the  executor  or  administrator."  ^ 

—  of  freeholder  or  representative  selling  Icmd,  etc.] — Upon 
the  disposition  of  real  property  of  a  decedent,  for  the  payment  of 
debts,  etc.,  "the  executor,  administrator,  or  freeholder,  disposing 
of  the  property,  must  be  allowed  by  the  surrogate,  out  of  the  pro- 
ceeds of  the  sale  brought  into  court,  his  expenses  ;  and  he  may  be 
allowed,  out  of  the  proceeds,  a  reasonable  sum  for  his  own  serv- 
ices, not  exceeding  five  dollars  for  each  day,  actually  and  neces- 
sarily occupied  by  him  in  disposing  of  the.  property,  and  such  a 
further  sum  as  the  surrogate  thinks  reasonable,  for  the  necessary 
services  of  his  attorney  and  counsel  therein.^  Such  allowances 
are  in  lieu  of  commissions.'  The  subject  of  executors',  administra- 
tors', and  testamentary  trustees'  commissions  has  been  fully  treated 
in  the  chapter  on  accountings.* 

—  of  stenogrwpJiers.'] — The  compensation  of  surrogates'  ste- 
nographers consists,  in  New  York,  Kings  and  Erie  counties,  of  a 
salary  payable  like  that  of  the  clerks,  and,  in  other  counties,  of  a 
compensation  for  each  case  in  which  they  officiate ;  ^  but  they  are 
also  allowed  to  charge,  for  copies  of  their  notes,  furnished  to  par- 
ties or  attorneys,  upon  request,  ten  cents  per  folio,  except  in  Kings 
county,  where  the  fee  is  six  cents  per  folio.' 

—  of  printers.] — The  general  provision  of  the' code,  governing 
the  fees  of  printers,  for  making  pubKcation  of  process,  etc.,  allows 
them,  for  each  folio,  seventy-five  cents  for  the  first  insertion,  and 
fifty  cents  for  each  subsequent  insertion.'  But  it  is  specially  pro- 
vided, with  respect  to  publication  of  papers  from  surrogates' 
courts,  that  where  additional  publicaUon,  in  the  newspaper 
printed  at  Albany,  in  which  legal  notices  are  required  by  law  to 
be  published,  is  necessary,  and  "  it  affirmatively  appears,  from  the 


■  Co.  Civ.  Proc.  §  2565.  •'  Co.  Civ.  Proc.  g  2563.  » Id.  §  S564. 

*  See  Chap.  XIX,  art.  2,  sec.  6,  ante.  '  See  p.  31,  ante. 

'  Co.  Civ.  Proc.  §  8311.  '  Id.  §  3817. 
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papers  upon  which,  the  order  is  granted,  or  from  the  papers  then 
on  file  in  the  surrogate's  court,  relating  to  the  same  estate,  that 
the  property  of  the  decedent,  or,  if  the  special  proceeding  relates 
to  a  portion  only  of  the  property,  that  the  portion  to  which  it  re- 
lates, does  not  exceed  two  thousand  dollars  in  value,  the  order 
may,  in  the  discretion  of  the  surrogate,  direct  the  publication  to 
be  made  gratuitously ;  in  which  case,  that  newspaper  must  make 
the  publication  without  charge."  ^ 

—  of  other  officers.] — Sheriffs,  coroners,  trial  jurors,  witnesses, 
special  guardians  of  infants,  and  other  officers,  may  be  called  upon 
to  perform  services  in  proceedings  in  surrogates'  courts,  and  are  of 
course  entitled  to  fees  or  other  compensation  therefor.  The  rate 
of  compensation  is  governed  by  a  general  section  of  the  code, 
which  declares  that  each  officer, — other  than  certain  whose  fees 
for  services  in  surrogates'  courts  are  specially  prescribed, — "  in- 
cluding a  referee,  and  each  witness,  is  allowed  the  same  fees,  for 
his  services  and  for  travelling,  as  he  is  allowed  for  like  services  in 
the  supreme  court."  ^  The  subject  of  the  compensation  of  gen- 
eral guardians  is  considered  in  the  chapter  concerning  those  offi- 
cers. The  attendants  and  messengers,^  and  the  interpreter,^  at- 
tached to  the  surrogate's  court  in  Kings  county,  and  the  criers  for 
courts  of  record  in  the  several  counties  except  Kings,'  receive, 
respectively,  a  compensation,  other  than  fees,  which  calls  for  no 
special  mention  here. 


'  Co.  Civ.  Proc.  §  2536. 

'  Co.  Civ.  Proc.  §  3566.  There  was  not,  formerly,  even  an  implied  provision 
in  the  statute,  respecting  the  compensation  of  special  guardians  in  surrogates' 
courts ;  but,  as  authority  to  appoint  implied  an  authority  to  compensate  such  a 
guardian,  the  practice  was  to  make  an  allowance  payable  out  of  the  general  es- 
tate, proportioned  to  the  character  and  importance  of  the  interests  involved  and 
the  services  rendered.     See  General  Rule  50. 

"  See  Co.  Civ.  Proc,.  §  95.  *  See  Id.  §§  94, 360.  *  See  Id.  §  91. 
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CHAPTER  XXIII. 

PROBATE  AND  REVOCATION  OF  PROBATE  OF  HEIRSHIP. 

Akt.  1. — Probate  of  heirship. 

2. — Revocation  of  probate  of  heirship. 


ARTICLE  FIRST. 

PEOBATE   OF   HEIRSHIP. 

The  difficulty  which  may  attend  the  judicial  determination  of 
questions  of  heirship,  including  the  ascertaining  who  are  entitled 
to  succeed  to  an  intestate's  real  estate,  gave  occasion  to  a  statute ' 
which  provided  means,  by  a  proceeding  before  the  surrogate,  for 
obtaining  presumptive  evidence  of  the  facts,  as  to  the  persons  who 
constitute  the  heirs-at-law  of  a  deceased  person.  The  act  has  been 
revised  in  the  code,  and  amended  in  various  particulars,  chiefly  by 
prohibiting  a  continuance  oi  the  proceedings,  in  case  a  contest 
arises,  and  by  providing  for  a  revocation  or  modification  of  the 
decree  of  probate.  We  are  not  aware  that  this  mild  remedy  has 
been  availed  of,  or  received  judicial  construction. 

Of  what  estates  heirship  provable.] — The  special  proceeding 
may  be  instituted  ^  with  respect  to  the  estate  of  a  person,  seized  in 
fee  of  real  property  within  the  State,  who  dies  intestate,  or  with- 
out having  devised  his  real  property  to  specific  persons.'  "  The 
word,  '  intestate,'  signifies  a  person  who  died  without  leaving  a 
valid  will ;  but  where  it  is  used  with  respect  to  particular  prop- 
erty, it  signifies  a  person  who  died  without  effectually  disposing 
of  that  property  by  wiU,  whether  he  left  a  will  or  not."  * 


'  L.  187S,  c.  553;  am'd,  L.  1874,  c.  137. 
«  Co.  Civ.  Proc.  §  2654 

'  As  where  a  devise  is,  in  terms,  to  the  heirs  of  testator.  Sed  gu.,  if  it  should 
be  to  any  other  class,  by  its  generic  appellation. 
*  Co.  Civ.  Proc.  §  3514,  subd.  1. 
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Who  may  Proceed,  and  before  what  Court. — Hearing;  Dismissal ;  Evidence. 

Who  ma/y  proceed,  and  before  what  court.'] — The  heirs  of  the 
decedent,  or  any  of  them,  may  apply  to  the  surrogate's  court 
which  has  acquired  jurisdiction  of  the  estate ; '  or,  if  no  surrogate's 
court  has  acquired  such  jurisdiction,  then  to  the  surrogate's  court 
of  the  county  where  the  real  property,  or  any  part  thereof,  is  situ- 
ated.' The  application  must  be  made  by  "  a  written  petition,  duly 
verified ;  describing  the  real  property ;  setting  forth  the  facts  upon 
which  the  jurisdiction  of  the  court  depends  ;  and  the  interest  or 
share  of  the  petitioner,  and  of  each  other  heir  of  the  decedent,  in 
the  real  property ;  and  praying  for  a  decree  establishing  the  right 
of  inheritance  thereto,  and  that  all  the  heirs '  of  the  decedent  may 
be  cited  to  attend  the  probate  of  that  right."  ^  The  citation  must 
set  forth  the  name  of  the  decedent  and  of  the  petitioner ;  the  in- 
terest or  share  which  the  petitioner  claims ;  and  a  brief  descrip- 
tion of  the  real  property.^  Any  heir  of  the  decedent,  who  has  not 
been  cited,  may  nevertheless  appear  at  the  hearing ;  and  thereby 
make  himself  a  party  to  the  special  proceeding.'  But  this  pro- 
vision does  not  affect  a  right  or  interest  of  such  a  person,  unless 
he  becomes  a  party.' 

Hea/ring ;  dismissal;  evidence.] — "Upon  the  return  of  the 
citation,  the  surrogate  must  hear  the  allegations  and  proofs  of  the 
parties.  If  it  appears  that  there  is  a  contest,  respecting  the  heir- 
ship of  a  party,  or  respecting  the  share  to  which  a  party  is  enti- 
tled, as  an  heir  of  the  decedent,  the  surrogate  must  dismiss  the 
proceedings.  If  there  is  no  such  contest,  he  must  inquire  into  the 
facts  and  circumstances  of  the  case.  The  petitioner  must  estab- 
lish, by  satisfactory  evidence,'  the  fact  of  the  decedent's  death  ; 
the  place  of  his  residence  at  the  time  of  his  death ;  his  intestacy, 
either  generally,  or  as  to  the  real  property  in  question ;  the  num- 
ber of  heirs  entitled  to  inherit  the  property  in  question ;  the 
name,  age,  residence,  and  relationship  to  the  decedent,  of  each ; 
and  the  interest  or  share  of  each  in  the  property." ' 


'  Probably  by  a  grant  of  letters,  or  by  the  institution  of  an  application  there- 
for.    See  Co.  Civ.  Proc.  §§  2475-3477;  pp.  137,  293,  anU. 
«  Co.  Civ.  Proc.  §  2654. 

«  See  Co.  Civ.  Proc.  §  2518;  p.  79,  anU.  "  Co.  Civ.  Proc.  §  2654. 

»  Co.  Civ.  Proc.  g§  2654,  2655.  «  Co.  Civ.  Proc.  §  2655.         '    '  Id. 

«  Compare  Co.  Civ.  Proc.  §  2661,  and  p.  315,  arde. 
»  Co.  Civ.  Proc.  §  2656. 
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Effect  of  Decree;  Repopding  of  Copy. — Revocation  of  Probate  of  Heirship. 

"  The  surrogate,  where  these  facts  are  established,  must  make 
a  decree,  describing  the  property,  and  declaring  that  the  right  of 
inheritance  thereto  has  been  established  to  his  satisfaction,  in  ac- 
cordance with  the  facts,  which  must  be  recited  in  the  decree."  ^ 

Effect  of  decree  y  recording  of  copy.] — An  exemplified  copy  of 
the  decree  of  probate,  "  and  of  the  proofs  taken  thereupon,^  may 
be  recorded  in  the  office  of  the  clerk,  or  of  the  register,  as  the  case 
requires,  of  each  county  in  which  the  real  property  is  situated,  as 
prescribed  by  law  for  recording  a  deed,  and,  from  the  time  when 
the  exemplifications  are  so  recorded,  the  decree,  or  the  record 
thereof,  is  presumptive  evidence  of  the  facts  so  declared  to  be  es- 
tablished thereby."  ^ 


ARTICLE  SECOND. 

REVOCATION   OF   PROBATE   OF    HEIESHIP. 

In  addition  to  the  general  provision,  that  a  surrogate  may 
open,  vacate,  modify,  or  set  aside,  or  enter,  as  of  a  former  time, 
a  decree  or  order  of  his  court ;  or  grant  a  new  trial  or  a  new 
hearing  for  fraud,  newly  discovered  evidence,  clerical  error,  or 
other  sufficient  cause,  which  powers  are  exercised  only  in  a  like 
case  and  in  the  same  manner,  as  a  court  of  record  and  of  gen- 
eral jurisdiction  exercises  the  same  powers,* — the  code  contains 
special  regulations  as  to  setting  aside,  in  whole  or  in  part,  a  de- 
cree made  in  this  proceeding.  Any  person,  other  than  a  party 
to  the  special  proceeding  for  probate,  or  the  heir,  devisee,  or 
assignee  of  such  a  party,  may  make  an  application  for  the  revo- 
cation or  modification  of  the  decree.'  The  application  for  revoca- 
tion, etc.,  may  be  made  at  any  time  within  ten  years  after  a  decree 
establishing  the  right  of  inheritance  is  made,  "to  the  court;" 
i.  e.,  the  court  which  rendered  the  decree.^  The  application  must 
be  made  by  a  written  petition,  duly  verified,  showing  that  the  pe- 
titioner "  has  a  right,  title,  or  interest  in  the  real  property,  or  a 


'  Co.  Civ.  Proc.  §  3656.  '  That  is,  upon  the  hearing. 

'  Co.  Civ.  Proc.  §  2657.  *  Co.  Civ.  Proc.  g  3481,  subd.  6. 

»  Co.  Civ.  Proc.  §  3658.  «  Co.  Civ.  Proc.  §  3658. 
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Requisites  of  Petition,  where  Heir  has  Died  or  Aliened. — Decree  of  Revocation,  &c. 

part  thereof,  which  is  injuriously  affected  by  the  decree  ;  stating 
that  the  decree  is  erroneous  in  some  material  particular-,  specified 
therein ;  and  praying  that  the  decree  may  be  set  aside  or  modified 
in  that  particular,  and  that  all  the  persons,  whose  heirship  was  es- 
tablished by  the  decree,  may  be  cited  to  show  cause  why  the 
prayer  of  the  petition  should  not  be  granted."  * 

Requisites  of  petition,  vjTiere  heir  has  died  or  aliened.'] — "  If 
an  heir  has  since  died,  or  has  conveyed  the  share  or  interest  so  es- 
tablished, by  a  deed  duly  recorded  in  the  county,  the  petition  must 
state  that  fact ;  and  must  pray  that  the  persons,  who  have  suc- 
ceeded to  his  interest,  may  be  also  cited."  ^ 

Decree  of  revocation,  etc.] — Where  such  a  petition  is  presented, 
and  it  appears,  upon  the  hearing,  that,  if  the  petitioner,  or  his  an- 
cestor, testator,  or  grantor,  had  been  a  party  to  the  special  pro- 
ceeding for  probate,  the  decree  or  a  part  thereof  could  not  have 
been  legally  made,  the  surrogate  must  vacate  or  modify  the  decree 
accordingly.'  "  An  exemplified  copy  of  the  decree  or  order,  so 
vacating  or  modifying  the  original  decree,  may  be  recorded  in 
the  office  of  any  clerk  or  register,  where  a  copy  of  the  original 
decree  was  recorded."  * 


I  Co.  Civ.  Proc.  §  2658.  '  Id.  »  Co.  Civ.  Proc.  §  3659. 

'  Id.    There  is  no  provision  as  to  the  efEect  of  this  deoree,  as  evidence. 


CHAPTEK    XXIV. 

APPEALS. 

Art.  1. — Practice  under  the  Revised  Statutes  and  Rules. 
2.— Practice  under  the  Code  of  Civil  Procedure. 
Sec.  1. — Prom  what  and  when  appeals  lie. 
3.  — Perfecting-  appeal . 
3. — Hearing  and  determination  of  appeal. 


AETICLE  FIRST. 

PEACTICE    0NDER   THE   REVISED  STATUTES   AND   EULES. 

Preliminary  observations.^ — The  practice,  upon  appeals  from 
surrogates'  courts,  is  not  in  an  altogether  satisfactory  condition. 
Notwithstanding  the  fact  that  the  present  code  contains  a  system 
of  simple  and  uniform  regulations  on  the  subject,  tending  to 
promote  convenience  and  remove  the  confusion  previously  exist- 
ing, certain  circumstances  have  combined  to  prevent,  for  the  pres- 
ent at  least,  a  full  realization  of  the  benefits  to  he  derived  there- 
from. The  fact  of  chief  importance  is  that  certain  appeals  are 
still  governed  by  the  former  statutes  and  practice.  The  commis- 
sioners who  framed  the  code  left  surrogates'  courts  in  the  category 
of  courts  not  of  record,  and  revised  the  laws,  embodied  in  that  act, 
on  this  theory  ;  but  the  legislature,  in  1877,  made  these  tribunals 
courts  of  record,^  leaving,  however,  most  of  the  other  pertinent 
provisions  of  the  code  unchanged.  Thus  the  general  rules  of 
practice  are  declared  by  the  code  to  be  binding  upon  all  courts  of 
record,  except  the  court  for  the  trial  of  impeachments  and  the 
court  of  appeals.'  Accordingly,  the  rules  which  took  effect  March 
1,  1881,  except  so  far  as  inconsistent  with  statutes,  govern  these 
courts ;  and  surrogates  are  expressly  mentioned.*  The  general 
chapter  of  the  code,  concerning  appeals,*  was  originally  declared ' 
not  to  apply  to  appeals  from  a  surrogate's  court ;  and  though  that 


'  Co.  Civ.  Proc.  §  2,  subd.  20.  =  Id.  §  17.  »  Rules  33,  38. 

*  Chapter  XII.  '  L.  1876,  c.  449,  §  5,  subd.  9. 
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provision  has  been  repealed/  it  is  believed  that  the  principle  still 
remains,  inasmuch  as  a  complete  scheme  for  such  appeals  is  con- 
tained in  the  eighteenth  chapter  of  the  code.*  The  provisions  of 
the  last  mentioned  chapter  took  effect,  generally,  on  September  1, 
1880;'  but  it  is  expressly  declared  that  so  much  of  that  chapter 
(with  certain  exceptions,  not  relating  to  appeals)  "  as  regulates  the 
proceedings  to  be  taken  in  an  action  or  special  proceeding,  and 
the  effect  thereof,  applies  only  to  an  action  or  a  special  proceed- 
ing commenced  on  or  after  the  first  day  of  September,  1880."  ■* 
Doubts  having  arisen  as  to  the  proper  construction  of  the  clause 
quoted,  the  legislature  has  very  recently  enacted  a  statute,  declar- 
ing that  "  when  an  appeal  shall  be  or  has  been  taken  after  the  first 
day  of  September,  1880,  from  any  order,  decree,  or  determination 
made  or  rendered  in  a  surrogate's  court,  in  any  matter  or  proceed- 
ing commenced  before  the  first  day  of  September,  1880,  the  said 
appeal  shall  be  heard  upon  a  case  to  be  made  and  settled  as  pro- 
vided by  section  2576  of  the  Code  of  Civil  Procedure ;  but  if,  on 
any  such  appeal  taken  before  the  passage  of  this  act,  the  case  has 
been  made  and  settled,  or  the  appeal  perfected  according  to  and 
in  conformity  with  the  laws  and  practice  regulating  appeals  from 
orders,  sentences,  or  decrees  of  surrogates'  courts,  in  force  in  the  * 
State  on  the  thirty-first  day  of  August,  1880,  then  such  appeals 
and  settlement  of  the  case  thereon  shall  be  valid,  and  such  appeals 
shall  be  heard  and  decided  in  conformity  to  the  laws  and  practice 
regulating  appeals  from  orders,  sentences,  and  decrees  of  surro- 
gates' courts,  in  force  in  this  State  on  the  thirty-first  day  of  Au- 
gust, 1880."  *    Finally,  the  surrogate  of    New  York  county  has 


•  L.  1880,  c.  345,  §  1,  subd.  53.    And  see  Co.  Civ.  Proc.  §  3347,  subd.  9. 

»  Tit.  3,  art.  4.  "  See  Co.  Civ.  Proc.  §  8856. 

*  Co.  Civ.  Proc.  §  3347,  subd.  11. 

'  L.  1881,  c.  40;  entitled  "an  act  in  relation  to  surrogates'  courts"; — took 
effect  March  18th,  1881.  Upon  this  act,  the  following  remarks  appear  to  us  to 
be  apposite:  1.  It  applies  exclusively  to  appeals  taken,  after  September  1,  1880, 
from  a  determination  made  in  a  proceeding  commenced  before  that  date.  3. 
Appeals  taken  on  or  before  that  date  are  governed  by  former  laws.  3.  An  ap- 
peal, affected  by  the  act  of  1881,  is  to  be  governed  by  the  former  laws  and  prac- 
tice, provided  it  was  perfected,  or  the  case  was  made  and  settled,  before  March 
18th,  1881.  4.  All  other  appeals  affected  by  the  act  of  1881,  and  all  appeals 
taken  in  a  special  proceeding  commenced,  in  a  surrogate's  court,  on  or  after 
September  1,  1880,  are  to  be  carried  on  under  the  present  code.     The  act  is  ob- 
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established  rules,  applicable,  of  course,  only  to  proceedings  in  his 
court,  certain  of  which  bear  upon  the  subject  of  appeals.  From 
what  has  been  shown,  it  is  manifestly  desirable  to  give  at  least  a 
STimmary  of  the  former  statutes  and  practice,  in  reference  to  ap- 
peals from  surrogates'  courts,  before  detailing  the  regulations  es- 
tablished by  the  Code  of  Civil  Procedure. 

Former  procedure  on  appeals.] — Under  the  Kevised  Statutes, 
before  the  adoption  of  the  constitution  of  1846,  an  appeal,  in  the 
first  instance,  lay  to  the  chancellor  from  aU  orders  and  decrees  of 
surrogates,  excepting  probate  decrees,  and  certain  other  decrees, 
which  were  appealable  to  the  circuit  judge.  After  the  abohtion 
of  the  court  of  chancery  by  the  constitution  of  1846,  and  the  or- 
ganization of  the  present  judicial  system,  the  legislature  provided, 
by  the  judiciary  act  of  1847,  that  appeals  might  be  brought  to  the 
supreme  court  from  the  decisions,  decrees,  or  orders  of  surrogates 
in  all  cases  where  appeals  might  previously  have  been  brought 
from  surrogates'  decisions  to  the  chancellor  or  circuit  judge.  The 
code  of  procedure  had  no  application  to  appeals  from  surrogates' 
decrees.^  The  appeal  was  then,  as  now,  in  form,  to  the  supreme 
court,  and  was  heard  at  general  term.  That  court,  succeeding  to 
the  jurisdiction  of  the  court  of  chancery,  adopted  substantially  its 
rules  for  the  regulation  of  such  appeals,  with  modifications  and 
changes  from  time  to  time, — the  rule  on  the  subject,  in  the  General 
Rules  which  went  into  effect  January  1,  1878,  being  number  42. 
In  the  revision  of  the  Eules  of  1881,  this  rule  was  dropped,  on 
the  supposition,  probably,  that  since  the  going  into  effect  of  chap- 
ter 18  of  the  Code  of  Civil  Procedure,  it  was  obsolete.  The  the- 
ory of  the  former  system  was  that  the  appeal  to  the  supreme 
court,  having  been  once  perfected,  was  in  the  naiture  of  an  orig- 
inal proceeding  in  that  court,  and  aU  motions  in  the  matter,  such 
as  motions  to  compel  the  surrogate's  return,  or  to  dismiss  the  ap- 


scure,  and  suggests  the  necessity  of  an  additional  act  for  its  construction.  The 
reference  to  a  case  made  and  settled  under  §  2576  of  the  code  is  defective,  be- 
cause such  a  case  is  requisite  only  after  the  trial,  by  the  surrogate,  of  an  issue 
of  fact;  and  it  is  impossible  to  determine,  from  the  language  of  the  act,  to  what 
extent  the  former  laws  and  practice  apply  to  appeals  which  are  to  be  governed 
by  them. 

'  Spotts  V.  Dumesnil,  47  N.  Y.  677;  Howland  v.  Taylor,  53  Id.  627;  Brock- 
way  V.  Jewett,  16  Barb.  590;  Sherman  v.  Youngs,  6  How.  Pr.  818. 
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peal  for  irregularity,  etc.,  were  to  be  made  in  that  court  at  special 
term.* 

Instituting  and  prosecuting  appeall\ — The  appeal  was  insti- 
tuted by  a  notice  of  appeal  filed  with  the  surrogate,  and  was  pros- 
ecuted by  a  petition  addressed  to  the  supreme  court,  filed  in  the 
county  clerk's  office.  The  petitioner  then  obtained,  ex  parte,  from 
the  special  term,  an  order  requiring  the  respondents  to  plead  to 
the  petition.  The  petition,  which  was  in  the  nature  of  a  com- 
plaint in  an  action,  was  entitled  in  the  supreme  court,  in  the  name 
of  the  appellants  against  the  respondents,  naming  them  respec- 
tively. Every  person  who  was  in  any  way  interested,  in  either 
sustaining  or  reversing  the  order  or  decree  appealed  from,  was  a 
necessary  -party,  either  as  an  appellant  or  a  respondent,  whether 
he  was  a  party  to  the  proceeding  before  the  surrogate  or  not.^ 
Where  an  infant  was  interested,  his  guardian  was  a  necessary 
party ;  or,  there  being  no  guardian,  one  was  appointed.  No  person 
could  be  considered  a  respondent  who  was  not  named  as  such  in 
the  petition,  and  called  upon  to  answer,  though  new  parties  might 
be  brought  in  by  amendment  of  the  petition,  on  leave  of  the 
eourt,^  and  any  one  interested,  who  was  not  a  party,  might  apply 
to  be  made  such.^ 

The  petition  was  required  to  briefly  state  the  general  nature 
of  the  proceedings,  and  of  the  sentence,  order,  or  decree  appealed 
from,  and  to  specify  the  part  or  parts  thereof  complained  of  as 
erroneous,  except  that  where  the  whole  sentence,  order,  or  decree 
was  alleged  to  be  erroneous,  it  was  sufficient  to  allege  that  the 
order,  and  every  part  thereof,  was  erroneous.  "Where  the  appeal 
was  from  a  decree  on  an  accounting,  if  a  review  was  sought  of 
the  allowance  or  rejection  of  any  particular  items  of  the  account, 
it  was  necessary  to  specify  in  the  petition  the  particular  items,  or 
their  allowance  or  disallowance  complained  of  would  not  be  con- 
sidered sufficient  ground  for  reversing  or  modifying  the  decision 
appealed  f  rom.^   The  petition  was  required  to  be  filed  in  the  office 


'  Gardner  v.  Brown,  5  How.  Pr.  351 ;  Spotts  v.  Dumesnil,  13  Abb.  Pr.  (N.  S.) 
117;  affi'd,  47  N.  Y.  677. 

■^  Brown  v.  Evans,  34  Barb.  594;  Gilman  v.  Gilman,  35  Id.  591. 

8  Gilman  v.  Gilman,  35  Barb.  591. 

'  Foster  v.  Foster,  7  Paige,  48;  Cox  v.  Scliermerhorn,  13  Hun,  411. 

»  When  the  ground  of  appeal  was  that  the  surrogate  had  no  jurisdiction  to 
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of  the  clerk  of  the  county  of  the  surrogate,  within  fifteen  days 
after  the  notice  of  appeal  was  filed  with  the  surrogate,  and  if  this 
was  not  done,  the  appeal  was  considered  waived,  and  any  party 
might  move  ex  parte,  in  the  appellate  court  (at  special  term),  to 
dismiss  it  with  costs. 

Order  to  omswer.] — The  petition  having  been  filed,  the  appel- 
lant might  have  an  order  of  course,  that  the  defendants  answer 
the  petition,  within  twenty  days  after  the  service  of  a  copy  of  the 
petition  and  notice  of  the  order  to  answer,  or,  in  default  of  an  an- 
swer, that  the  appellant  be  heard  ex  parte.  The  order,  together 
with  a  copy  of  the  petition,  was  required  to  be  served  upon  the 
attorney  of  the  respondent,  if  one  had  appeared  as  such,  either  in 
the  appellate  court  or  in  the  court  below ;  and  if  no  attorney  had 
appeared,  then  upon  the  surrogate.  Service  of  a  copy  of  the  peti- 
tion might  be  compelled,  by  motion. 

Effect  of  failure  to  answer.] — "Where  a  respondent  failed  to 
answer  within  twenty  days  after  such  service,  the  appellant,  upon 
filing  an  affidavit  of  service  of  a  copy  of  the  petition  and  notice  of 
the  order  to  answer,  might  have  an  order  of  course  that  the  appeal 
be  heard  ex  parte,  except  where  the  respondent  was  a  minor;  in 
which  case,  if  the  minor  had  not,  within  twenty  days  after  service 
of  the  petition,  procured  the  appointment  oi  a  guardian  ad  litem, 
the  appellant  might  apply  to  a  supreme  court  justice  for  such  ap- 
pointment, and,  on  his  appointment,  he  might  be  compelled,  by 
attachment,  to  answer,  after  failure  to  do  so  for  twenty  days  after 
service  of  the  petition  and  notice  upon  him. 

Answer  to  the  petition.] — Like  an  answer  in  an  ordinary  ac- 
tion, the  respondent's  answer  defined  the  issues,  usually  by  a  gen- 
eral denial  of  the  errors  alleged  in  the  petition.  In  the  case  of  an 
appeal  from  a  decree  made  on  an  accounting,  it  might  serve  the 
purpose  of  a  cross-petition  of  appeal,  the  rule  providing  that,  in 
such  appeals,  the  respondent  might  specify  any  items  in  the  account 
deemed  erroneous  as  against  himseK.^ 


settle  the  account,  the  items  need  not  be  specified  (Banks  v.  Taylor,  10  Abb. 
Pr.  199).    See  Kyle  v.  Kyle,  67  N.  T.  401. 

'  See  Ross  v.  Ross,  6  Hun,  80,  85;  Collins  v.  Hoxie,  9  Paige,  81,  87. 
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The  surrogate's  return.] — The  issues  having  been  made  up  by 
the  petition  and  answer,  the  evidence  upon  which  these  issues  were 
to  be  determined  was  furnished  by  a  return  made  by  the  surrogate. 
Where  the  appeal  was  from  a  decision  in  probate  proceedings,  the 
surrogate  was  required,  upon  payment  of  his  fees,  to  transmit  to 
the  supreme  court  a  copy  of  the  appeal,  and  copies  of  the  will,  and 
of  all  papers,  documents,  and  testimony  produced  before  him,  in 
relation  to  the  subject  of  the  appeal,  duly  certified  under  his  seal 
of  office,  together  with  a  statement  of  the  decision  made  by  him, 
and  the  reasons  of  such  decision,  if  required.^  In  other  cases,  the 
surrogate  returned  copies  of  all  petitions,  affidavits,  orders,  etc.,  on 
file  in  his  court,  and  also  all  the  testimony.  If  the  return  merely 
stated  facts  without  the  evidence,  the  court  would  presume,  upon 
the  hearing,  that  the  facts  were  duly  proved.  If  the  return  failed 
to  disclose  the  facts,  the  presumption  was  against  the  appellant.' 

The  differences  between  the  procedure  thus  briefly  sketched, 
and  that  established  by  the  present  code,  as  well  as  the  general 
principles  which  have  heretofore  governed  surrogate  appeals,  will 
be  more  usefully  pointed  out,  as  we  come  to  speak  of  the  rules  of 
procedure  now  prevailing  on  the  subject. 


AETICLE  SECOND. 

PEACTICB   mroEE   THE   CODE   OE    CIVIL   PEOCEDTJEE. 

Skc.  1. — From  what  and  when  appeals  lie. 
2. — ^Perfecting  appeal. 
3. — Hearing  and  determination  of  appeal. 

SECTION    FIRST. 
FEOM   WHAT   AND   WHEN   APPEALS   LIE. 

Appealable  orders  and  decrees.] — An  appeal  lies  from : 

1.  Every  decree  or  final  order  of  a  surrogate's  court,  that  is, 


'  3  R.  S.  608,  §  91.     See  Chaffee  v.  Baptist  Miss.  Con.  10  Paige,  85. 

'  Wallace  v.  Storry,  4  Hun,  791.  A  further  return  might  be  required  (Kirby 
V.  Carpenter,  7  Barb.  373;  Hannahs  v.  Hannahs,  5  Hun,  644;  Halsey  v.  Amringe, 
6  Paige,  12).  It  was  for  the  appellant  to  procure  the  return,  but  the  court  might 
extend  his  time  to  do  so  in  a  proper  case  ^Gilman  v.  Gilman,  35  Barb.  591).  The 
surrogate  might  be  compelled  to  make  a  return  by  attachment  (2  R.  S.  608,  §  92) 
Bee  Gardner  v.  Brown,  5  How.  Pr.  351. 
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from  "  the  final  determination  of  the  rights  of  the  parties  to  a 
special  proceeding  "  in  that  court.^ 

2.  Any  order  made,  before  or  after  the  decree  in  the  special 
proceeding,  either  by  the  surrogate  or  by  the  surrogate's  court, 
whicli  affects  a  substantial  right,^  except 

3.  An  order  or  decree  rendered  upon  the  appellant's  default.'' 
An  appeal  taken  from  a  decree  brings  up  for  review  each  in- 
termediate order  which  is  specified  in  the  notice  of  appeal,  and 
which  necessarily  affected  the  decree,  and  which  has  not  already 
been  reviewed  by  the  appellate  court,  upon  a  separate  appeal 
taken  from  that  order.*  Although  the  Eevised  Statutes  gave  a 
right  of  appeal  from  the  orders  and  decrees  of  surrogates,  in  all 
cases,'  it  was,  nevertheless,  held  that  this  did  not  embrace  orders 
not  affecting  a  substantial  right,  or  merely  formal  orders,  or  those 
depending  on  mere  questions  of  discretion.*  Hence,  an  appeal 
does  not  lie  from  a  surrogate's  refusal  to  entertain  an  applica- 
tion for  the  appointment  of  a  collector ; '  nor  from  his  interlocu- 


'  For  definition,  see  Co.  Civ.  Proc.  §  3550.  The  docketing  of  a  surrogate's 
decree  does  not  make  it  a  judgment  of  the  supreme  court,  and  it  is  still  a  subject 
of  appeal,  as  a  surrogate's  decree  (Davies  v.  Skidmore,  5  Hill,  501).  Though  a 
decree  be  unauthorized,  and  therefore  erroneous,  yet,  if  it  purport  to  be  final,  it 
is  a  final  decree  for  the  purposes  of  appeal  (Smith  v.  Van  Kuren,  2  Barb.  Ch. 
473). 

•^  Co.  Civ.  Proc.  §  2570.  '  Id.  §  2568.  ■■  Id.  §  2571. 

'  2  R.  S.  610,  §  104. 

«  Moore  v.  Moore,  14  Barb.  27;  Mount  v.  Mitchell,  31  N.  Y.  356;  rev'g  17 
Abb.  Pr.  265.  In  the  last  case,  which  was  an  appeal  from  an  order  granting 
leave  to  issue  execution,  the  opinion  says  that,  the  surrogate's  decision  being  con- 
clusive as  to  the  sufBciency  of  the  assets,  by  the  terms  of  the  statute,  it  would 
not  be  reviewed  on  the  question  of  sufliciency.  But  this  ruling  is  now  super- 
seded by  Co.  Civ.  Proc.  §  3552,  as  should  have  been  more  clearly  stated  on  p.  548, 
ante. 

'  McGregor  v.  Buel,  24  N".  Y.  169.  It  was  said,  however,  in  that  case,  that 
a  mandamus  might  lie,  to  compel  the  surrogate  to  hear  and  determine  the  appli- 
cation on  the  merits.  No  appeal  lies  from  an  order  of  the  surrogate,  merely 
directing  that  a  petition  for  the  removal  of  a  guardian  should  be  inquired  into 
(Skidmore  v.  Shaw,  3  Ch.  Sent.  54) ;  nor  from  an  ex  •parte  order  on  the  ground 
of  its  irregularity  (Skidmore  v.  Davies,  10  Paige,  316).  But  an  appeal  lies  from 
an  order  adjudging  an  applicant  for  letters  of  administration  incompetent,  by 
reason  of  improvidence  (McMahon  v.  Harrison,  6  N.  Y.  443);  from  a  decision  in 
proceedings  for  the  sale  of  real  estate  for  debts,  adjudging  certain  claims  to  be 
valid  and  subsisting  demands  against  the  deceased  and  his  estate  (Owens  v. 
Bloomer,  14  Hun,  396);  and  from  an  order  in  such  proceedings, vacating  the  sale 
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tory  order  awarding  costs,  which  rests  in  discretion.*  But  an 
objection  that  the  surrogate  had  no  power,  under  the  statute,  to 
make  an  arbitrary  allowance  to  counsel,^  or  to  an  unsuccessful 
party,'  may  be  taken  by  appeal. 

What  questions  reviewable.] — The  appeal  from  the  surrogate's 
determination  may  be  taken  upon  questions  of  law,  or  upon  the 
facts,  or  upon  both.*  It  brings  up  for  review,  by  each  court  to 
which  the  appeal  is  carried,  each  decision,  to  which  an  exception 
was  taken  by  the  appellant.^ 

Who  may  appeal.] — Any  party  aggrieved  may  appeal  from  a 
decree  or  an  order,  except  where  the  decree  or  order  of  which 
he  complains  was  rendered  or  made  upon  his  default.^    If  the 


on  the  ground  that  the  price  obtained  was  Insufflclent,  and  ordering  a  re-sale 
(Delaplaine  V.  Lawrence,  10  Paige,  603);  though  it  has  been  doubted  whether 
the  appellate  court,  in  such  a  case,  would  review  the  weight  of  evidence  as  to  the 
insufficiency  of  price  (Delaplaine  v.  Lawrence,  3  N.  Y.  301).  In  that  case,  it  was 
said  that,  "upon  such  an  appeal, it  would  undoubtedly  be  the  duty  of  the  court 
of  review  to  see  that  the  surrogate  had  not  transcended  the  power  vested  in  him 
by  statute.  If  it  should  appear  that  he  had  arbitrarily  set  aside  a  sale,  without 
any  evidence  that  the  amount  bid  was  disproportionate  to  the  value  of  the  prop- 
erty; or  had  confirmed  a  sale  when  the  evidence,  that  the  amount  specified  in  the 
statute  might  be  obtained  upon  a  re-sale,  was  clear  and  uncontradicted,  it  would 
be  the  duty  of  the  appellate  court  to  reverse  the  order.  On  the  other  hand,  where 
the  decision  depends  upon  the  weight  of  evidence,  and  the  Importance  to  be  at- 
tached to  any  particular  circumstance  in  the  case,  I  think  it  was  the  intention  of 
the  legislature  that  the  opinion  of  the  surrogate  should  be  conclusive. " 

'  Marvin  v.  Marvin,  No.  1,  11  Abb.  Pr.  ^N.  S.)  97;  McGregor  v.  Buel,  24  N. 
T.  166,  169.  But,  as  to  costs  in  a  final  order,  see  Lain  v.  Lain,  10  Paige,  191; 
Willcox  V  Smith,  26  Barb.  316. 

2  Devin  v.  Patchin,  36  N.  Y.  441;  Seaman  v.  Whitehead,  78  N.  Y.  306. 

3  Noyes  v.  Children's  Aid  Society,  10  Hun,  289 ;  affi'd,  70  N.  Y.  481.  The 
court  of  appeals  will  not  review  a  general  term  decision,  that  the  surrogate's 
award  of  costs  was  discretionary  (Id. ). 

■•  Co.  Civ.  Proc.  §  2576.  See  L.  1881,  c.  40;  ante,  p.  775.  The  former  rule 
was  the  same  (Howland  v.  Taylor,  53  N.  Y.  627). 

"  Co.  Civ.  Proc.  §  2545.  See  Dixon  v.  Rice,  16  Hun,  423;  Brick  v.  Brick,  66 
N.  Y.  14i;  Cushman  v.  U.  8.  L.  Ins.  Co.  70  Id.  72. 

*  Co.  Civ.  Proc.  §  3568.  Compare  Id.  §  1294,  as  to  appeals  in  actions,  etc.  And 
see  Flake  v.  Van  Wagenen,  54  N.  Y.  25 ;  Maltby  v.  Greene,  1  Keyes,  548 ;  Pope  v. 
Dinsmore,  8  Abb.  Pr.  429;  Stewart  v.  Morton,  Id.  429;  Dorr  v.  Birge,  5  How.  Pr. 
333.  Formerly,  appeals  in  probate  cases,  including  proceedings  to  revoke  pro- 
bate on  allegations,  and  proceedings  for  construction  of  wills,  could  be  maintained 
only  by  a  devisee  or  legatee  named  in  the  will,  or  by  an  heir  at  law  of ,  or  next 
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appellant  must  be  an  aggrieved  party,  this  provision  of  the  present 
code  supersedes  a  ruling,  under  the  former  statute,  that  any  of  the 
parties  to  a  proceeding  for  the  probate  of  a  will  and  codicils,  who, 
though  the  will  were  established,  would  take  nothing  by  the  cod- 
icils, and  whose  interests,  were  therefore  unafEected,  whether  the 
decision  of  the  surrogate  in  reference  to  the  codicil  were  affirmed 
or  rejected,  might,  nevertheless,  appeal  from  the  decision  admit- 
ting the  codicils  to  probate,^  or  even  from  a  decree  admitting  a 
will  to  probate,  notwithstanding  he  may  have  been  the  petitioner 
for  probate.'' 

It  was  always  the  rule  that,  in  probate  cases  at  least,  the  right 
of  appeal  did  not  depend  upon  the  appellant's  having  been  a  party 
to  the  proceeding  in  the  surrogate's  court.  The  fact  of  his  being 
named  in  the  will  entitled  him  to  appeal  from  a  decree  refusing 
probate.'  This  principle  has  been  incorporated  in  the  code,  ap- 
plicable to  all  classes  of  appealable  decrees  and  orders,  which 
provides  that  any  "  creditor  of,  or  person  interested  in,  the  estate 
or  fund  affected  by  the  decree  or  order,  who  was  not  a  party  to 
the  special  proceeding,  but  was  entitled  by  law  to  be  heard  there- 
in, upon  his  application  ;  or  who  has  acquired,  since  the  decree  or 
order  was  made,  a  right  or  interest  which  would  have  entitled  him 
to  be  heard,  if  it  had  been  previously  acquired ;  may  intervene 
and  appeal."  * 

of  kin  to,  the  testator  (3  E.  8.  66,  §  55;  L.  1870,  c.  359,  §  11).  See  Alston  v. 
Jones,  10  Paige,  98;  Mason  v.  Jones,  3  Bradf.  335.  But  compare  Williams  v. 
Fitch,  15  Barb.  654. 

'  Parish  v.  Parish,  43  Barb.  374. 

'  Vandemark  v.  Vandemark,  36  Barb.  416.  A  person,  however,  who  has  no 
interest  in  the  estate,  or  whose  interest  has  ceased  on  the  birth  of  a  posthumous 
child  who  is  entitled  to  the  estate,  could  not  prosecute  ah  appeal  (Reid  v..  Van- 
derheyden,  5  Cow.  719);  nor  could  a  husband,  by  virtue  of  his  wife  being  the 
next  of  kin,  appeal  in  his  own  name  alone  from  a  decree  aflarming  the  probate 
of  a  will  (Foster  v.  Foster,  7  Paige,  48).  Where  an  executor,  committed  to  jail 
by  a  surrogate  for  disobedience  of  a  final  decree  directing  him  to  make  certain 
payments  to  different  parties  named,  was  discharged  from  imprisonment  on 
habeas  corpus,  and  the  general  term,  on  a  writ  of  certiorari,  affirmed  the  discharge, 
it  was  held  that  one  of  the  parties  named  in  the  surrogate's  order,  as  entitled  to 
a  certain  payment,  but  who  was  not  the  relator  in  the  writ  of  certiorari,  could 
not  appeal  to  the  court  of  appeals  from  the  general  term  order  (Watson  v.  Nel- 
son, 69  N.  T.  536). 

'  Lewis  V.  Jones,  50  Barb.  645. 

*  Co.  Civ.  Proc.  §  3569.     "  The  facts,  which  entitle  such  a  person  to  appeal, 
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Necessary  parties  to  appeal.] — "Each  party  to  the  special  pro- 
ceeding in  the  surrogate's  court,  and  each  person  not  a  party,  who 
has,  or  claims  to  have,  in  the  subject-matter  of  the  decree  or  order, 
a  right  or  interest,  which  is  directly  affected  thereby,  and  which 
appears  upon  the  face  of  the  papers  presented  in  the  surrogate's 
court,  or  has  become  manifest  in  the  course  of  the  proceedings 
taken  therein,  must  be  made  a  party  to  the  appeal.^  A  person 
not  a  party,  but  who  is  a  necessary  party,  may  be  brought  in  by 
an  order  of  the  appellate  court,  made  after  the  appeal  is  taken  ;  or 
the  appeal  may  be  dismissed  on  account  of  his  absence ;  and  the 
appellate  court  may  prescribe  the  mode  of  bringing  in  such  a  per- 
son, by  publication,  by  personal  service,  or  otherwise.^ 

Infants  as  parties.] — Formerly,  where  an  infant  or  other  in- 
competent was  a  party  to  an  appeal,  it  was  necessary,  as  we  have 
seen,  to  procure  the  appointment  of  a  guardian  ad  litem  by  the 
appellate  court,  notwithstanding  the  surrogate  had  appointed  a 
special  guardian  for  the  infant  in  the  proceeding  below ;  but  it 
seems  that,  under  the  present  system,  such  new  appointment  is 
not  necessary,  and  the  special  guardian  appointed  by  the  surrogate 
may  be  made  a  party  to  the  appeal,  instead  of  the  infant.     If  no 


must  be  shown  by  an  affidavit,  which  must  be  filed,  and  a  copy  thereof  served 
with  the  notice  of  appeal"  (Id).  See  Delaplaine  v.  Lawrence,  10  Paige,  602; 
Eeid  V.  Vanderheyden,  5  Cow.  719;  Sherman's  Appeal,  16  Abb.  Pr.  397,  n.; 
Lewis  V.  Jones,  50  Barb.  645;  Pruyn  v.  Brinkerhoff,  7  Abb.  N.  8.  400;  Marvin  v. 
Marvin,  11  Id.  97;  Gilman  v.  Gilman,  1  Redf.  354;  35  Barb.  591.  It  is  improper 
for  separate  appeals  to  be  taken  by  several  parties  in  interest  whose  rights 
are  identical.  But  one  appeal,  in  which  all  the  interested  parties  are  named, 
will  be  allowed  (Brockway  v.  Jewett,  16  Barb.  590).  If,  however,  one  of  the 
respondents  wishes  to  raise  a  question  between  himself  and  a  co-respondent,  he 
should  appeal  separately  (Ross  v.  Ross,  6  Hun,  80).  An  interested  person  may 
apply  to  be  made  a  party  to  the  appeal,  although  his  time  to  appeal  has  expired 
(Cox  v.  Schermerhorn,  12  Hun,  411). 

'  Co.  Civ.  Proc  §  2573. 

*  Id.  "But  this  section  does  not  require  a  person  interested,  but  not  a  party, 
to  be  brought  in,  if  he  was  legally  represented,  or  was  duly  cited  in  the  court 
below  "  (Id.).  See  Gardner  v.  Gardner,  5  Paige,  170;  Foster  v.  Tyler,  7  Id.  48; 
Gilchrist  v.  Rea,  9  Id.  66;  Jauncey  v.  Rutherford,  9  Id.  273 ;  Gilman  v.  Gilman, 
1  Redf.  35 1;  Wilcox  v.  Smith,  26  Barb.  316;  Brown  v.  Evans,  34  Barb.  594. 
On  an  appeal  from  an  order  denying  an  application  to  revoke  probate,  the  ad- 
ministrator is  a  necessary  party;  although  he  was  not  notified  to  attend  and  op- 
pose the  application  before  the  surrogate  (Matter  of  Thompson,  11  Paige,  453). 
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special  guardian  was  appointed  below,  application  should  be  made 
for  the  appointment  of  a  guardian  by  the  appellate  court.  It  is 
not,  however,  entirely  clear  that  a  special  guardian  appointed  by 
the  surrogate  has  authority  to  represent  the  infant,  in  any  other 
court  than  that  of  the  surrogate  who  appointed  him.' 

Designation  of  the  parties  a/nd  the  proceeding.'] — The  party 
or  person  appealing  is  designated  the  appellant,  and  the  adverse 
party  the  respondent.^  After  the  appeal  is  taken,  the  name  of  the 
appellate  court  must  be  substituted  for  that  of  the  court  below,  in 
the  title  of  the  special  proceeding,  and  the  name  of  the  county 
may  be  omitted  ;  otherwise,  the  title  is  not  to  be  changed,  in  con- 
sequence of  the  appeal.^ 

Abatement  and  revivor  of  appeal.l — Where  the  adverse  party 
has  died  since  the  making  of  the  determination  appealed  from,  or 
where  such  determination  was  made  after  his  death  (if  permitted 
by  law),  an  appeal  may  be  taken,  as  if  he  was  living ;  but  it  can- 
not be  heard,  until  the  heir,  devisee,  executor,  or  administrator,  as 
.the  case  requires,  has  been  substituted  as  the  respondent.^  Where 
either  party  to  an  appeal  dies  before  the  appeal  is  heard,  if  an 
order,  substituting  another  person  in  his  place,  is  not  made,  within 
three  months  after  his  death,  the  appellate  court  may,  in  its  dis- 
cretion, make  an  order  requiring  all  persons  interested  in  the  de- 
cedent's estate,  to  show  cause  before  it,  why  the  determination 
appealed  from  should  not  be  reversed  or  affirmed,  or  the  appeal 
dismissed,  as  the  ease  requires.^  The  order  must  specify  a  day, 
when  cause  is  to  be  shown,  which  must  be  not  less  than  six  months 
after  making  the  order,  and  must  designate  the  mode  of  giving 


'  As  to  appeal.byan  infant.from  an  order  appointing  his  guardian,  seeUnder- 
liill  V.  Dennis,  9  Paige,  203;  Kellinger  v.  Eoe,  7  Id.  362.  The  relatives  of  the 
Infant,  who  opposed  the  appointment,  are  not  necessary  parties  (Chaffee  v.  Bap- 
tist Miss.  Con.  10  Id.  85). 

"  Co.  Civ.  Proc.  §§  1295,  2575.  » Id. 

*  Co.  Civ.  Proc.  §§  1297,  2575.  In  such  a  case,  an  undertaking  required  to 
perfect  the  appeal,  or  to  stay  the  execution  of  the  determination  appealed  from, 
must  recite  the  fact  of  the  adverse  party's  death;  and  the  undertaking  enures, 
after  substitution,  to  the  benefit  of  the  person  substituted  (Id.). 

=  Co.  Civ.  Proc.  §§  1298,  2575.  The  former  section  also  contains  a  retrospec- 
tive clause,  relating  to  deaths  occurring  before  its  passage ;  as  to  which,  the  sec- 
tion should  itself  be  consulted. 
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notice  to  the  persons  interested ;  and,  upon  the  return  day  of  the 
order,  or  at  a  subsequent  day,  appointed  by  the  court,  if  the 
proper  person  has  not  been  substituted,  the  court,  upon  proof,  by 
affidavit,  that  notice  has  been  given,  as  required  by  the  order,  may 
reverse  or  affirm  the  determination  appealed  from,  or  dismiss  the 
appeal,  or  make  such  further  order  in  the  premises,  as  justice  re- 
quires.^ 

Limitation  of  time  to  appeal.'] — The  code  abrogates  the  for- 
mer varied  rules  ^  respecting  the  time  for  taking  an  appeal  from  the 
different  adjudications  in  a  surrogate's  court,  by  providing  that  an 
appeal  by  a  party  must  be  taken  within  thirty  days  after  the  service, 
upon  the  appellant,  or  upon  the  attorney,  if  any,  who  appeared  for 
him  in  the  surrogate's  court,  of  a  copy  of  the  decree  or  order  from 
which  the  appeal  is  taken,  and  a  written  notice  of  the  entry  thereof. 
An  appeal  by  a  person  who  was  not  a  party,  must  be  taken  within 
three  months  after  the  entry  of  the  decree  or  order,  unless  the. 
appellant's  title  was  acquired  by  means  of  an  assignment  or  con- 
veyance from  a  party ;  in  which  ease,  the  appeal  must  be  taken 
within  the  time  limited  for  appeals  by  the  assignor  or  grantor.^ 

Enlarging  time,  curing  defects,  etc.] — Formerly,  the  court  ha^ 
not  power  to  enlarge  the  time  for  appealing,  nor  to  cure  any  de- 

'  Co.  Civ.  Proc.  §§  1398,  3575.  An  application  for  an  order  of  substitution 
must  be  made  to  the  appellate  court;  and  where  personal  service  of,  notice  of 
application  for  an  order  has  been  made,  within  the  State,  upon  the  proper  rep- 
resentative of  the  decedent,  an  order  of  substitution  may  be,  made,  upon  the 
application  of  the  surviving  party  (Co.  Civ.  Proc.  §§  1399;  3575).. 

'  The  time  was  computed  from  the  entry,  and  not  the  service,  of  the  order 
(Bay  V.  Van  Rensselaer,  1  Paige,  433;  Robertson  v.  McGteoeh,.  11  Id.  640) ;  and 
the  court  had  not  power  to  enlarge  the  time  (Bronsoa  v..  Ward,  3  Paige,  189 ; 
Stone  V.  Morgan,  10  Id.  615). 

'  Co.  Civ.  Proc.  §  3573.  Under  the  Revised  StatutES,.  the  time  was:  1.  Six 
months  after  entry,  to  appeal  from  an  order  appointing,,  removing,  or  refusing 
to  remove  a  guardian  (3  R.  S.  153,  §  18).  3.  Threa  months  after  entry,  to  ap- 
peal from  a  decree  granting  or  refusing  probate  (3  E..S.  66,  §  55):  from  a  decree 
revoking  or  confirming  probate  on  allegationfi.  filed  (3  R.  S.  63,  §  35):  from  a 
decree  finally  settling  the  accounts  of  executois,,  etc.  (3  R.  S.  610,  §  105 ;  Id.  95, 
§  67;  Id.  153,  §  13;  L.  1866,  c.  115.  See  Bionson  v.  "Ward,  3  Paige,  189;  Guild 
V.  Peck,  11  Id.  475).  3.  Thirty  days  after  entry  of  the  order  or  decree,  in  all 
other  cases. 

50 
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feet  in  the  proceeding,  such  as  allo-wing  a  bond  for  costs  to  be  filed 
nunc  pro  tunc  ; '  but  it  is  now  provided  that  where  the  appellant 
has,  seasonably  and  in  good  faith,  served  his  notice  of  appeal, 
either  upon  the  clerk  or  upon  the  adverse  partj',  or  his  attorney, 
but  has  omitted  through  mistake,  inadvertence,  or  excusable 
neglect,  to  serve  it  upon  the  other,  or  to  do  any  other  act  neces- 
sary to  perfect  the  appeal,  or  to  stay  the  execution  of  the  deter- 
mination appealed  from,  the  appellate  court,  may,  upon  proof,  by 
aifidavit,  of  the  facts,  in  its  discretion,  permit  the  omission  to  be 
supplied,  or  an  amendment  to  be  made,  upon  such  terms  as  justice 
requires.''' 


SECTION     SECOND. 
PEEFECTING   APPEAL. 

Mode  of  appealing ;  service  of  notice.] — Under  the  present 
system,  the  appeal  is  effected  by  a  notice  of  appeal  served  within 
the  State  upon  each  party  to  the  special  proceeding  who  is  made 
a  respondent,  and  also  upon  the  surrogate  or  clerk  of  the  surro- 
gate's court.  When  the  respondent  appeared  in  the  proceeding 
below  by  attorney,  the  notice  may  be  served  either  upon  the  at^ 
torney  or  upon  the  party  personally.  If  he  appeared  below  in 
psrson,  it  must  be  served  upon  him  personally.  If  he  did  not  ap- 
pear below,  though  cited,  it  must  also  be  served  upon  him  per- 
sonally, if,  with  due  diligence,  he  can  be  found  within  the  county ; 
otherwise  it  may  be  served  by  depositing  it,  indoi'sed  with  a  direc- 
tion to  the  party,  with  the  surrogate,  or  the  clerk  of  the  sur- 
rogate's court.  Where  a  person  to  be  served  cannot,  with  due 
diligence,  be  found,  to  make  personal  service  upon  him,  the  sur- 
rogate, or  a  justice  of  the  supreme  court,  may,  by  order,  prescribe 
such  mode  of  service  as  he  thinks  proper ;  and  service  in  that  mode 
has  the  same  effect  as  personal  service.'    The  notice  of  appeal 


'  Spotts  v.  Dumesnil,  13  Abb.  Pr.  N.  S.  117,  n.  Compare  Marvin  v.  Marvin, 
11  Id.  97. 

«  Co.  Civ.  Proc.  §§  1303,  2575.  See  Ellsworth  v.  Fulton,  34  How.  Pr.  30; 
Morris  v.  Morange,  26  Id.  247.  See  General  Rule  32,  as  to  power  of  surrogate  to 
enlarge  time,  etc. 

=  Co.  Civ.  Proc.  §  2574. 
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is  properly  entitled  in  the  proceeding  in  the  surrogate's  court. 
The  title  of  the  proceeding  is  continued  through  the  appeal, 
though  the  name  of  the  appellate  court  should  be  substituted  for 
the  surrogate's  court,  after  the  appeal  is  taken.' 

Security  on  appeal.l — The  appeal  is  only  perfected  by  the 
service  of  the  notice  of  appeal,  and  the  filing  of  a  proj)er  under- 
taking in  the  surrogate's  office,  approved  by  the  surrogate,  or  a 
judge  of  the  appellate  court.  Unlike  the  bond  required  to  be 
given,  under  the  former  practice,  to  the  parties,  the  security  now 
required  is  an  undertaking,  and  is  to  the  people.'  On  an  appeal 
from  an  order  or  decree,  other  than  for  the  payment  of  money  or 
the  delivery  of  property,  etc.,  the  appellant  must  give  a  written 
undertaking,  with  at  least  two  sureties,  to  the  effect  that  the  ap- 
pellant will  pay  costs  and  damages  which  may  be  awarded  against 
him  upon  the  appeal,  not  exceeding  two  hundred  and  fifty  dol- 
lars.' This  undertaking  is  not  required  in  the  case  of  an  appeal 
from  an  order  or  decree  for  money  or  the  delivery  of  property. 
It  is  provided  that,  on  an  appeal  by  an  executor,  administrator, 
testamentary  trustee,  guardian,  or  other  person  appointed  by  the 
surrogate's  court,  from  a  decree  directing  him  to  pay  or  distribute 
money,  or  to  deposit  money  in  a  bank  or  trust  company,  or  to 
deliver  property;  or  by  an  executor  or  administrator  from  an 
order,  granting  leave  to  issue  an  execution  against  him,  the  appel- 
lant must  give  an  undertaking,  with  at  least  two  sureties,  in  not 
loss  than  twice  the  sum  directed  to  be  paid,  deposited  or  distrib- 


'  See  Co.  Civ.  Proc.  §  1395.    And  see  Foster  v.  Foster,  7  Paige,  48,  51. 

^  Co.  Civ.  Proc.  §  2581.  See  Id.  g§  1307,  3575.  On  an  appeal  from  a  decree 
in  probate  proceedings,  the  appellant  was  required  to  execute  and  file  a  bond  in 
the  penalty  of  $100,  to  the  people  of  the  State,  with  such  security  as  the  surro- 
gate might  approve,  conditioned  for  the  diligent  prosecution  of  the  appeal,  etc. 
(3  R  S.  66,  §§  55,  56) ;  in  other  appeals,  the  appellant  was  required  to  file  a  bond 
with  two  sureties,  to  be  approved,  in  the  penalty  of  $100,  to  the  adverse  party, 
conditioned  substantially  that  the  appellant  would  prosecute  his  appeal,  pay  the 
costs,  etc.  (3  R.  S.  610,  §  108).  An  undertaking,  which  the  appellant  is  required 
to  give,  or  any  other  act  which  he  is  required  to  do,  for  the  security  of  the  re- 
spondent may  be  waived  by  the  written  consent  of  the  respondent  (Co.  Civ. 
Proc.  g§  1305,  3575).  See  Id.  §§  810-816,  for  general  regulations,  as  to  the 
form,  etc.,  of  undertakings. 

^  Co.  Civ.  Proc.  §  3577.  As  to  justification  of  sureties,  in  New  York  county, 
see  Rule  XVII,  Sept.  1,  1880. 
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uted,  "  to  the  effect  that,  if  the  decree  or  order,  or  any  part  there- 
of is  afBrmed,  or  the  appeal  is  dismissed,  the  appellant  will  pay  all 
costs  and  damages,  which  may  be  awarded  against  him  upon  the 
appeal,  and  will  pay  the  sum  so  directed  to  be  paid  or  collected, 
or,  as  the  case  requires,  will  deposit  or  distribute  the  money,  or 
deliver  the  property,  so  directed  to  be  deposited,  distributed,  or 
delivered,  or  the  part  thereof  as  to  which  the  decree  or  order  is 
affirmed."  ^  This  undertaking  is  not  merely  necessary  in  case  the 
appellant  desires  a  stay,  but  is  necessary  to  effect  an  appeal  for  any 
purpose.^ 

Effect  of  appeal  as  a  stay.] — A  perfected  appeal  has  the  effect, 
as  a  stay  of  the  proceedings  to  enforce  the  decree  or  order  appealed 
from,  prescribed  in  the  code,'  with  respect  to  a  perfected  appeal 
from  a  judgment.*  An  appeal  from  a  decree,  admitting  a  wiU 
to  probate,  or  granting  letters  testamentary,  or  of  administration, 
does  not  stay  the  issuing  of  letters,  "  where,  in  the  opinion  of  the 
surrogate,  manifested  by  an  order,  the  preservation  of  the  estate 
requires  that  the  letters  should  issue.     Letters  so  issued  confer 


'  Co.  Civ.  Proc.  §§  3578,  2580.  Under  the  Revised  Statutes,  on  an  appeal 
from  an  order  allowing  execution  to  issue,  a  bond  conditioned  for  the  payment 
of  the  sum  directed  to  be  levied  was  required,  in  addition  to  the  usual  bond  for 
the  prosecution  of  the  appeal  (2  R.  S.  116,  §  21.  See  Mount  v.  Mitchell,  31  N. 
T.  356).  But  no  additional  bond  was  required,  where  the  judgment  was  not 
obtained  after  a  trial  upon  the  merits  (Davies  v.  Skidmore,  5  Hill,  501).  By  L. 
1870,  c.  339,  §  13,  in  New  York  county  the  surrogate  might  require,  as  a  condi- 
tion of  appeal  from  an  order  for  the  payment  of  money,  that  the  appellant 
execute  a  bond  conditioned  to  abide  the  result  of  the  appeal  and  pay  the  money 
in  the  event  of  an  affirmance;  but  this  bond  did  not  dispense  with  the  security 
required  by  the  general  statute.     See  Matter  of  Espie,  8  Redf.  370. 

'  Where  the  appeal  is  taken  from  an  order  granting  leave  to  issue  an  execu- 
tion, it  must  be  in  not  less  than  twice  the  sum,  to  collect  which  the  execution 
may  issue.  In  every  other  case,  the  sum  "  must  be  fixed  by  the  surrogate,  or  by  a 
judge  of  the  appellate  court,  who  may  require  proof,  by  affidavit,  of  the  value  of 
any  property,  or  of  such  other  facts  as  he  deems  proper.  The  respondent  may 
apply  to  the  appellate  court,  upon  notice,  for  an  order  requiring  the  appellant  to 
increase  the  sum  so  fixed.  If  such  an  order  is  granted,  and  the  appellant  makes 
default  in  giving  the  new  undertaking,  the  appeal  may  be  dismissed  or  the  stay 
dissolved,  as  the  case  requires  "  (Co.  Civ.  Proc.  §  2580). 

'  In  §  1310.  That  section  makes  a  perfected  appeal,  in  general,  a  stay;  but 
permits  the  court  below  to  proceed  as  to  matters  not  affected  by  the  appeal,  and 
to  cause  perishable  property  to  be  sold. 

*  Co,  Civ.  Proc.  §  2584. 
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upon  the  person  named  therein  all  the  powers  and  authority,  and 
subject  him  to  aU  the  duties  and  liabilities  of  an  executor  or 
administrator  in  an  ordinary  case,  except  that  they  do  not  confer 
power  to  sell  real  property  by  virtue  of  a  provision  in  the  will,  or 
to  pay  or  satisfy  a  legacy,  or  to  distribute  the  unbequeathed 
property  of  the  decedent,  until  after  the  final  determination  of 
the  appeal."  ^  It  seems  to  be  plain  enough,  from  this  language  of 
the  code,  that  an  appeal  from  a  decree  granting  letters  will  stay  the 
issue  of  letters,  unless  in  the  surrogate's  opinion,  the  preservation 
of  the  estate  requires  the  issue  of  letters.  In  a  proper  ease,  there- 
fore, he  may  make  an  order,  reciting  the  necessity  there  is  for  an 
immediate  grant  of  letters,  and  vacate  the  stay  effected  by  the 
appeal.  But  it  is  expressly  provided  that  an  appeal  from  a  decree 
revoking  probate,  or  revoking  letters  testamentary,  of  administra- 
tion, or  of  guardianship ;  or  from  a  decree  or  an  orderj  suspending 
an  executor,  administrator,  or  guardian,  or  removing  or  suspend- 
ing a  testamentary  trustee,  or  a  freeholder,  appointed  to  execute  a 
decree,"  or  appointing  a  temporary  administrator,  or  an  appraiser  of 
personal  property,  does  not  stay  the  execution  of  the  decree  or 
order  appealed  from.' 

—  to  slay  commitment.l — To  effect,  by  appeal,  a  stay  of  the 
execution  of  a  decree  or  an  order,  directing  the  commitment  of  an 
executor,  administrator,  testamentary  trustee,  guardian,  or  other 
person  appointed  by  the  surrogate's  court,  or  an  attorney  or  coun- 
sel employed  therein,  for  disobedience  to  a  direction  of  the  surro- 
gate, or  for  neglect  of  duty ;  or  directing  the  commitment  of  a 
person  refusing  to  obey  a  subpcEna,  or  to  testify,  when  required  ac- 
cording to  law ;  the  appellant  must  give  an  undertaking,  with  at 
least  two  sureties,  in  a  sum  therein  specified,  to  the  effect  that  if 
the  decree  or  order  appealed  from,  or  any  part  thereof,  is  affirmed, 
or  the  appeal  is  dismissed,  the  appellant  will,  within  twenty  days 
after  the  affirmance  or  dismissal,  surrender  himself,  in  obedience  to 
the  decree  or  order,  to  the  custody  of  the  sheriff  of  the  county, 
wherein  he  was  directed  to  be  committed.^ 


»  Co.  Civ.  Proc.  §  2583.     Compare  Thomson  v.  Tracy,  60  N.  T.  174;   New- 
house  V.  Gale,  1  Redf.  217. 

^  For  the  sale  of  real  property,  etc.  '  Co.  Civ.  Proc.  §  2533. 

*  Co.  Civ.  Proc.  §  2579.    As  to  actions  on  undertaking,  see  §§  1309,  2579, 
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Making  and  settling  a  case.] — An  appeal  from  a  decree  ren- 
dered upon  a  trial  of  an  iss'ue  rf  fact  can  be  heard  only  on  a  case 
made  and  settled  by  the  surrogate,  as  upon  an  appeal  in  an  action.* 
Either  party  may,  upon  the  settlement  of  a  case,  request  a  finding 
upon  any  question  of  fact,  or  a  ruling  upon  any  question  of  law, 
and  an  exception  may  be  taken  to  such  a  finding  or  ruling,  or  to  a 
refusal  to  find  or  rale.^  The  practice  as  to  making  and  settling  a 
case,  or  a  case  and  exceptions,  or  a  case  containing  exceptions,  is 
governed  by  the  General  Rules  of  Practice,  and  need  not  be  stated 
here.^  The  method  of  taking  exceptions  to  the  findings  and 
rulings  of  the  surrogate,  on  a  trial,  and  motions  for  a  new  trial, 
after  a  jury  trial,  are  treated  in  the  chapter  on  Trials,  etc.* 


SECTION     THIRD. 

HEAEING  AND   DETEEMINATION   OF    APPEAi. 

Appeals  from  ^'^ final  orders  and  decrees  of  the  surrogates' 
courts "  are  enumerated  motions ;  *  but,  even  though  the  order  is 
an  intermediate  or  interlocutory  one,  the  appeal  must  be  heard  at 
the  general  term  of  the  supreme  court.* 


25S1.  The  rules  of  procedure  in  ordinary  appeals,  witli  reference  to  requiring 
a  new  undertaking,  where  the  sureties  become  insolvent,  etc.,  and  permitting  a 
deposit  in  lieu  of  an  undertaking,  govern  appeals  from  surrogate's  decrees.  See 
Co.. Civ.  Proc.  gg  1306,  1308,  3575. 

'  Co.  Civ.  Proc.  S  3576. 

'  Co.  Civ.  Proc.  §  3545.     See  ante,  p.  111. 

'  By  General  Rule  33,  surrogates  are  expressly  authorized  to  allow  further 
time  for  the  doing  of  any  of  the  acts  thereby  required  to  be  done,  on  appeals 
from  their  courts. 

*  See  ante,  p.  Ill,  etmq. 

»  General  Rule  38.  See  Brockway  v.  Jewett,  16  Barb.  590.  As  to  the  pref- 
erence accorded  to  hearing  of  surrogate  appeals,  see  Co.  Civ.  Proc.  §  791,  and 
General  Rule  39. 

'  See  Co.  Civ.  Proc.  §§  3585,  1344.  The  appeal  is  heard,  and  the  judgment 
thei-eon,  is  entered,  and  the  papers  filed,  in  the  same  manner,  and  the  efEect  of  the 
judgment,  with  respect  to  the  proceedings  in  the  surrogate's  court,  is  the  same, 
as  where  an  appeal  is  taken  to  the  supreme  court,  from  a  final  judgment  or  an  or- 
der of  an  inferior  court,  as  prescribed  in  title  third  of  chapter  twelfth  of  the  code, 
which  relates  to  an  "appeal  to  the  supreme  court  from  an  inferior  court,"  taken 
from  a  final  judgment,  or  an  order  affecting  a  substantial  right  (Id.  §  3585). 
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Principles  of  Determination  of  Surrogate  Appeals. — Powers  of  Appellate  Court. 

Principles  of  determination  of  surrogate  appeals.] — It  lias 
always  been  understood  that  appeals  from  surrogates'  decrees  were 
to  be  determined,  not  on  tbe  principles  governing  the  determina- 
tion of  a  common-law  writ  of  error,  but  on  those  governing  ap- 
peals under  the  old  chancery  practice.^  The  distinguishing  fea- 
ture of  an  appeal  in  equity,  as  contrasted  with  a  writ  of  error  at 
law,  was  that  the  appeal  was  substantially  a  rehearing,  on  which 
the  appellate  court  examined  the  whole  case  as  fully  as  if  it  wore 
brought  before  it  in  the  first  instance,  and  determined  all  the  ques- 
tions involved,  whether  of  law  or  fact,  without  being  in  any 
way  concluded  by  the  decision  of  the  court  below.  It  followed 
that  the  appellate  court  would  not  reverse  a  decree  merely  because 
improper  evidence  was  admitted  by  the  surrogate,^  or  proper 
evidence  was  rejected  by  him,'  if  it  appeared,  on  the  one  hand, 
that  there  was  competent  evidence  sufficient  to  sustain  it,  or,  on 
the  other,  that,  after  considering  the  rejected  evidence,  the  decree 
was  still  sustainable  on  the  facts  shown.  In  other  words,  the  ap- 
pellate court  might  treat  the  appeal  as  if  it  were  an  original  hear- 
ing, and  make  such  a  decree  as  in  its  judgment  ought  to  have  been 
made  in  the  first  instance.*  It  is  expressly  provided  by  the 
present  code,^  that  a  decree  or  order  shall  not  be  reversed  for  an 
error  in  admitting  or  rejecting  evidence,  unless  it  appears  to  the 
appellate  court  that  the  exceptant  was  necessarily  prejudiced 
thereby. 

Powers  of  appellate  court.'] — Under  the  former  practice,  how- 
ever, there  was  a  distinction,  as  to  the  powers  of  the  appellate 
court,  between  appeals  in  probate  cases  and  other  appeals.     On 

'  See  Clapp  v.  Fullerton,  34  N.  Y.  190. 

'  Schenck  v.  Dart,  33  N.  Y.  430;  Clapp  v.  Fullerton,  34  Id.  190;  Eobinson  v. 
Raynor,  38  Id.  494;  rev'g  36  Barb.  138;  Matter  of  Paige,  63  Barb.  476;  Brick  v. 
Brick,  66  N.  Y.  144. 

''  Horn  V.  Pullman,  73  N.  Y.  369;  affi'g  10  Hun,  471. 

■■  See  Clayton  v.  Wardell,  3  Bradf .  1,  and  cases  supra. 

'  §  3545.  Tbe  court  will  not  determine,  for  the  first  time,  a  question  of  fact 
whicli  was  not  examined  and  determined  below,  but  was  assumed  for  the  purpose 
of  the  decision  of  other  points;  but  if  such  question  is  material  to  the  other  ques- 
tions raised  on  the  appeal,  the  court  may  examine  it,  for  the  purpose  of  seeing 
what  probability  there  is  of  the  appellant's  sustaining  the  point  on  a  re-trial 
(Christy  v.  Clarke,  45  Barb. '539).  Compare  Lee  v.  Lee,  39  Barb.  173;  Dobke  v. 
McClaran,  41  Id.  491;  Smith  v.  Remington,  43  Id.  75;  Moore  v.  Moore,  31 
How.  Pr.  311. 
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appeals  in  probate  cases,  the  general  term  had  only  the  powers  of 
the  circuit  judge  when  such  appeals  were  taken  to  him,^  that  is, 
to  affirm  or  reverse  the  surrogate's  decree.  It  could  not  make 
such  other  decree  as  it  thought  the  surrogate  should  have  made. 
This  distinction  no  longer  exists; — ^the  rule  established  by  the 
present  code  being  that  governing  equity  appeals  generally.  It  is 
therefore  provided,  that  "  where  an  appeal  is  taken  upon  the  facts, 
the  appellate  court  has  the  same  power  to  decide  the  questions  of 
fact,  which  the  surrogate  had ;  and  it  may,  in  its  discretion,  re- 
ceive further  testimony  or  documentary  evidence,  and  appoint  a 
referee."  ^  So,  upon  an  appeal  from  a  surrogate's  decree  opening, 
vacating,  modifying,  or  setting  aside  a  decree  or  order  of  his  court, 
or  granting  a  new  trial  for  fraud,  etc.,  the  general  term  must  re- 
view the  determination  "  as  if  an  original  application  was  made  to 
that  term," "  It  is  also  provided  that  "  the  appellate  court  may 
reverse,  affirm,  or  modify  the  decree  or  order  appealed  from,  and 


'  3  R.  S.  608,  §  95. 

=  Co.  Civ.  Proc.  §  3586.  Before  the  Revised  Statutes,  the  court  of  chancery 
proceeded  on  appeals  from  the  decrees  of  surrogates,  according  to  the  course  of 
the  civil  law,  and  might  hear  new  testimony  and  call  to  its  aid  the  verdict  of  a 
jury  upon  disputed  questions  of  fact  (Van  Derheyden  v.  Reid,  1  Hopk.  Ch.408; 
Van  Wyck  v.  Alley,  Id.  553;  Scribner  v.  Williams,  1  Paige,  550),  and  the  same 
rule  seems  to  have  been  in  force  under  the  Revised  Statutes,  and  until  the  re-or- 
ganization of  the  courts  under  the  constitution  of  1846,  and  the  adoption  of  the 
Code  of  Procedure  (Williamson  v.  Williamson,  6  Paige,  298;  Case  v.  Towle,  8 
Id.  479).  It  was  then  held  that  the  determination  of  the  appeal  must  be  made 
upon  the  proofs  contained  in  the  suiTogate's  return ;  and  the  appellate  court 
could  not  receive  further  evidence  (Devin  v.  Patchin,  36  N.  Y.  441;  Abbey  v. 
Christy,  49  Barb.  376;  White  v.  Story,  3  Hill,  543).  It  might  reverse  either  on 
the  law  or  the  facts  (Marvin  v.  Marvin,  3  Abb.  Ct.  App.  Dec.  193;  Johnson  v. 
Hicks,  1  Lans.  150).  On  a  reversal,  on  the  facts,  of  a  decree  granting  or  refus- 
ing probate,  the  court  could  not  direct  the  surrogate  to  enter  a  decree  of  pro- 
bate, but  was  required  to  couple  the  order  of  reversal  with  a  direction  for  a 
jury  trial.  See  3  R.  S.  66,  §  57;  Id.  609,  §  98;  Sutton  v.  Ray,  73  N.  Y.  483;  Ty- 
ler V.  Gardiner,  35  N.  Y.  559,  596;  Howland  v.  Taylor,  53  Id.  637.  In  the  last 
mentioned  case,  where  the  probate  was  contested  on  the  question  of  the  genu- 
ineness of  the  will,  the  court  of  appeals  directed  a  jury  trial  (see  also  Kingsley 
V.  Blanchard,  66  Barb.  317).  Where,  however,  there  was  no  dispute  as  to  the 
facts,  and  no  difference  between  the  surrogate  and  the  appellate  court  as  to 
them,  but  only  as  to  their  legal  effect,  the  order  reversing  a  decree  refusing  pro- 
bate may  also  adjudge  that  the  will  be  admitted  to  probate,  instead  of  directing 
a  jury  trial  (Thompson  v.  Stevens,  62  N.  Y.  634). 

»  Co.  Civ.  Proc.  §  3481,  subd.  6.    See  Booth  v.  Kitchen,  7  Hun,  355,  360. 
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each  inteimediate  order,  specified  in  the  notice  of  appeal,  which 
it  is  authorized  by  law  to  review,  and  as  to  any  or  all  of  the  par- 
ties ;  and  it  may,  if  necessary  or  proper,  grant  a  new  trial  or  hear- 
ing."i 

In  other  than  probate  cases,  the  appellate  court  may  now,  as 
heretofore,  upon  a  reversal  or  modification  of  the  decree  appealed 
from,  remit  the  proceedings  to  the  surrogate,  with  instructions  to 
him  to  enter  a  decree,  upon  the  principles  settled  by  the  decision 
on  the  appeal,  or  to  take  such  further  proceedings  as  may  be 
necessary.''  It  may  be  stated,  as  a  general  rule,  that  the  appellate 
court  will  not  usually  disturb  the  surrogate's  decision  as  to  the 
facts,  where  the  evidence  is  evenly  balanced  and  directly  contra- 
dictory, and  the  question  is  merely  one  of  credibility.'  JSTo  par- 
ticular rule  can  be  laid  down  as  to  how  great  a  preponderance  of 
evidence  on  the  part  of  the  appellant  is  necessary  to  secure  a  re- 
versal on  a  question  of  fact,  but  it  is  said  that  the  court  will  more 
readily  reverse  the  decree  of  a  surrogate  on  conflicting  evidence, 
than  it  will  set  aside  the  verdict  of  a  jury.* 

Awarding  a  jury  trialJ] — There  are  two  classes  of  cases,  in 
which  a  trial  by  jury  may  be  had,  of  a  question  of  fact  arising 
in  the  course  of  a  surrogate's  proceedings,  dependent  upon  two 


'  Co.  Civ.  Proc.  §  3587.  See  §§  1393-1323  for  the  general  provisions  relating 
to  appeals  and  award  of  restitution.  As  to  new  trial  after  a  verdict  of  a  jury, 
see  Marvin  v.  Marvin,  8  Abb.  Ct.  App.  Dec.  193;  McKinley  v.  Lamb,  64  Barb. 
199. 

'  Gardner  v.  (Jardner,  7  Paige,  113;  Halsey  v.  Van  Amringe,  6  Id.  13;  Mat- 
ter of  Forman,  1  Tuck.  305.  If  a  portion  of  a  decree  be  appealed  from  and  re- 
versed, the  remainder  stands,  except  so  far  as  necessarily  afEected  by  the  re- 
versal. In  such  case,  upon  final  accounting,  the  whole  accounting  is  not  opened, 
but  the  accounts,  as  settled  by  the  surrogate,  will  be  altered  only  pro  tanto,  to 
the  extent  necessary  to  carry  out  the  decree  of  the  surrogate,  as  modified  by  the 
decree  above  (Morgan  v.  Andariese,  1  Bradf.  133).  Where,  however,  the  appel- 
late court  proceed,  as  they  have  power,  beyond  an  affirmance  or  reversal,  and 
adjudicate  the  cause,  remitting  it  with  directions  to  proceed  in  an  accounting, 
upon  the  basis  of  facts  established  by  that  adjudication,  the  surrogate  should 
deem  the  adjudication  final  and  conclusive  as  to  those  facts,  even  against  one 
who  was  not  made  a  party  to  the  appeal  (Clayton  v.  Wardell,  3  Bradf.  1). 

'  Robinson  v.  Smith,  13  Abb.  Pr.  359;  Crolius  v.  Stark,  64  Barb.  113. 

*  Lake  v.  Ranney,  33  Barb.  49;  RoUwagen  v.  RoUwagen,  3  Hun,  131.  See 
Robinson  v.  Raynor,  38  N.  Y.  494;  Kyle  v.  Kyle,  67  Id  400, 409;  Gilman  v.  Gil- 
man,  3  Hun,  33.  Where  the  will  was  not  returned  to  the  appellate  court,  every 
presumption  was  held  to  be  against  the  appellant  (Wallace  v.  Storry,  4  Hun,  791). 
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separate  provisions  of  tlie  code.     One  class  comprises  jury  trials, 
in  the  first  instance,  as  a  substitute  for  a  hearing  and  decision  by 
the  surrogate  alone ;  and  the  other  includes  jury  trials  occurring 
during  the  progress  of  an  appeal  from  certain  of  his  decrees,  and 
after  the  appellate  court  has  decided  upon  a  reversal.     The  first 
provision  of  the  code,  referred  to,  is  that  the  surrogate  may,  in 
his  discretion,  make  an  order  for  such  a  trial  of  any  controverted 
question  of  fact,  arising  in  a  special  proceeding  for  the  application 
of  a  decedent's  real  property  to  the  payment  of  his  debts.-'    Such 
a  trial  can  be  reviewed,  in  the  first  instance,  only  upon  a  motion 
for  a  new  trial ;  which  may  be  granted  by  the  surrogate,  or  the 
court  in  which  the  trial  took  place,  or,  if  it  took  place  at  the  cir- 
cuit court,  by  the  supreme  court,  in  a  case  where  a  new  trial  of 
specific  questions  of  fact,  tried  by  a  jury,  pursuant  to  an  order  for 
such  a  trial,  made  in  an  action,  would  be  granted.^    An  appeal, 
which  will  be  to  the  supreme  court,  may  be  taken  from  an  order, 
made  upon  the  motion  for  a  new  trial,  as  if  the  order  had  been 
made  in  an  action,  and  with  like  efEect."    The  other  provision  of 
the  code^  is  to  the  effect  that  "where  the  reversal  or  modification 
of  a  decree  by  the  appellate  court  is  founded  upon  a  question  of 
fact,  the  appellate  court  must,  if  the  appeal  was  taken  from  a 
decree  made  upon  a  petition  to  admit  a  will  to  probate,  or  to  re- 
voke the  probate  of  a  will,  make  an  order,  directing  the  trial,  by  a 
jury,  of  the  material  questions  of  fact,  arising  upon  the  issues  be- 
tween the  parties."     The  order  must  state,  distinctly  and  plainly, 
the  questions  of  fact  to  be  tried,  and  must  direct  the  trial  to  take 
place,  either  in  a  circuit  court,  specified  in  the  order ;  or  in  the 
county  court  of  the  county  of  the  surrogate ;  or,  in  the  city  and 
county  of   IS'ew  York,  in  the  court  of   common   pleas.     After 
the  trial,  a  new  trial  may  be  granted,  as  above.' 

Appeals  to  court  of  appeals.] — Where  the  supreme  court,  on 
a  reversal  of  a  probate  decree  directs  a  jury  trial,  no  appeal  lies  to 
the  court  of  appeals,  for  the  reason  that  the  order  is  not  final.' 
The  same  rule,  doubtless,  applies  to  an  order  directing  the  taking 


'  Co.  Civ.  Proc.  §  2547;  and  see  p.  116,  anU. 

'  Co.  Civ.  Proc.  §  2548.  »  Co.  Civ.  Proc.  §  2549.  "  §  2588. 

»  That  is,  in  §  2548.    See  p.  116,  ante.    See,  also,  Webster  v.  Cole,  17  Hun,  507. 
«  Talbot  v.  Talbot,  23  N.  Y.  17;  Marvin  v.  Marvin,  3  Abb.  Ct.  App.  Dec.  192; 
Sutton  v.  Bay,  72  N.  Y.  482. 
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of  further  evidence  by  a  reference  or  otherwise,  as  the  general  term 
may  now  do.  But  a  reversal  for  error  of  law,  remitting  the  pro- 
ceedings back  to  the  surrogate  or  the  granting  of  a  new  trial  or  hear- 
ing before  the  surrogate,  is  appealable  to  the  court  of  appeals.* 

Proceedings  after  determination  of  appeal.'] — Where  the 
proceedings  are  remitted  to  the  surrogate  by  the  general  term, 
a  certified  copy  of  its  order  should  be  filed  in  the  surrogate's  ofiice. 
"Where  they  are  remitted  by  the  court  of  appeals,  judgment  should 
be  first  entered  on  the  remittitur  in  the  supreme  court,  and  a  certi- 
fied copy  of  the  latter  judgment  filed  in  the  surrogate's  office.^  It 
was  provided  by  the  Kevised  Statutes,  that  when  a  decree  in  a  pro- 
bate case  was  affirmed  or  reversed  on  a  question  of  law,  the  affirm- 
ance or  reversal  should  be  certified  to  the  surrogate  whose  decision 
was  appealed  from,  and  the  copies  of  papers  be  returned  to  him,^ 
and  the  surrogate  was  thereupon  to  direct  the  administration  of 
the  estate  according  to  the  will,  if  the  court  affirmed  his  decree 
admitting  it  to  probate,  or  if  otherwise,  he  was  to  annul  and  re- 
voke the  probate.  If  his  decree  refusing  probate  was  affirmed, 
no  further  proceedings  could  be  taken  before  him,  but  if  it  was 
reversed,  he  proceeded  to  take  proof  of  the  will.  In  case  the  de- 
cree was  reversed  on  a  question  of  fact,  and  a  jury  trial  had,  as 
before  mentioned,  the  final  determination  thereon  was  to  be  cer- 
tified to  the  surrogate,  and  if  the  determination  was  in  favor  of 
the  validity  of  the  will,  or  of  the  sufficiency  of  the  proof  thereof, 
the  surrogate  was  required  to  record  the  will,  or  admit  it  to  pro- 
bate, as  the  ease  might  be.*  If  the  determination  was  against  the 
validity  of  the  will,  or  against  the  competency  of  the  proof  there- 
of, the  surrogate  was  required  to  annul  and  revoke  the  record  or 
probate  thereof,  if  any  had  been  made.  Although  these  provisions 
are  included  in  the  general  repealing  act  of  1880,  the  practice  pre- 
scribed is  not  out  of  harmony  with  the  present  system  of  procedure, 
and  should  be  followed.  "Where,  on  affirmance  of  the  decree,  the 
proceedings  are  remitted  to  the  surrogate,  he  has  no  power  to  open 
the  decree,  and  grant  a  rehearing  for  alleged  error  of  law.' 


'  Id.   The  court  of  appeals  may  direct  a  jury  trial,  on  a  reversal,  on  questions 
of  fact  (Howland  v.  Taylor,  53  N.  T.  637). 

*  "Wright  V.  "Wright,  3  Redf .  335.  »  3  R  S.  609,  §§  97, 98. 

^  3  R.  S.  67,  §§  59, 60.  '  Reed  v.  Reed,  53  N.  Y.  351. 
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[These  Fonns  are  compiled  veiy  largely  from  actual  precedents.  It  is  not 
thought  desirable  to  extend  the  list  so  as  to  embrace  those  which  are  common  to 
actions  and  proceedings  in  all  courts.  There  is  less  necessity  for  multiplication  of 
such  Forms  in  this  book,  in  view  of  Mr.  Austin  Abbott's  very  complete  collection  of 
Forms  in  actions  and  special  proceedings.  I  am  under  special  obligations  to  Mr. 
Abbott,  for  the  examination  and  use,  which  he  has  kindly  permitted  me  to  make, 
of  the  sheets  of  the  New  Supplement  to  his  Forms,  embracing  Surrogates'  proceed- 
ings, now  passing  through  the  press  and  shortly  to  be  published.] 


No.  1. 

[Anie,  p.  27.] 
CEKTIFICATE  OF  DISQUALIFICATION  OF  SURROGATE. 

{^Title  of  the  proceeding .\ 

I,  Owen  T.  Coffin,  hereby  certify,  that  I  am  the  surrogate  of  West- 
chester county,  N.  Y.,  and  that  I  am  related  by  affinity  [or,  con- 
sanguinity] to  one  of  the  executors  named  in  the  will  of  the  above 
named  deceased,  and  who  is  also  one  of  the  petitioners  named  in  the 
within  petition  [here  specify  facts  of  relationship\,  and,  for  the  reason 
aforesaid,  I  have  no  jurisdiction  in  this  matter. 

Wherefore,  pursuant  to  section  2485  of  the  Code  of  Civil  Pro- 
cedure, I  hereby  designate  Hon.  E.  W.,  the  surrogate  of  the  adjoining 
county  of  Putnam,  to  act  in  my  place  in  the  said  matter. 

[Date^  [Signature^ 

No.  2. 

[Ante,  p.  26.] 

Petition  for  Order  Esta1)Ii$hing  Authority  of  Another  Officer  to  Act  as 

Surrogate. 

To  the  [Supreme]  Court  of  the  State  of  New  York: 

The  petition  of  R.  Y.  B.,  of  the  [town]  of  ,  in  the  county 

of  ,  and  State  of  New  York,  shows: 

I.  That  C.  H.,  late  of  the  town  of  ,  in  the  county  of  , 
and  State  of  New  York,  died  on  the  day  of  ,  18  ,  leaving 
his  last  will  and  testament,  by  which  your  petitioner  was  appointed  the 
executor  thereof. 

II.  That  your  petitioner  has  presented  a  petition  to  the  surrogate's 
court  of  the  county  of  Westchester,  asking  that  said  will  be  proved,  and 
letters  testamentary  granted  thereon.  Your  petitioner  is  informed  and 
advised,  that  O.  T.  C,  the  surrogate  of  said  county,  cannot  act  as 
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surrogate  in  the  matter,  for  the  reason,  as  appears  by  the  certificate  of 
said  surrogate  hereto  annexed,  that  [here  state  cause  briefly]. 

Wherefore,  your  petitioner  prays,  that  an  order  may  be  made  by 
this  court  establishing  these  facts,  and  establishing  the  authority  of 
the  [naming  officer  mentioned  in  Code,  §  2484],  to  act  in  the  place  of 
said  surrogate,  and  declaring  that  he  is  empowered  *  to  discharge  the 
duties  of  the  ofifice  of  surrogate  of  said  county  [in  relation  to  the  mat- 
ter of — naming  thi  proceeding,  for  instance,  thus  : — the  proving  of  the 
last  will  of  C.  H.,  of  ,  deceased,  and  the  granting  of  letters  tes- 

tamentary thereon,  and  in  all  things  relating  thereto,  and  in  all  things 
relating  to  the  accounting  and  settlement  of  said  estate, — and,  if  re- 
quired, add,  upon  his  giving  security  by  a  bond — describing  it,  and  di- 
recting the  filing]. 

[Date.]  [Signature.] 

[Verification.     See  No.  17. J 

No.  3. 

[Ante,  p.  28.] 

ORDER  OX  FOREGOING  PETITION. 

At  a  General  Term  [fir"^.]. 
[Title?^ 

On  reading  and  filing  a  copy  of  the  verified  petition  of  , 

dated  the  day  of  ,  18     ,  praying  for  [a  citation  to  attend 

the  probate  of  the  will  of  C.  H.,  of  ,  deceased],  and  the  certificate 

of  Hon.  O.  T.  C,  surrogate  [and  county  judge]  of  county,  N.  Y., 

indorsed  on  said  petition,  and  the  verified  petition  of  R.  Y.  B.,  one  of 
the  executors  named  in  said  will,  and  dated  the  day  of  , 

r8  ,  by  which  it  appears,  to  the  satisfaction  of  this  court,  that  the 
said  O.  T.  C,  surrogate  [and  county  judge]  of  county,  N.  Y.,  is 

disqualified  from  acting  as  surrogate  in  the  above-entitled  matter; 
Now,  on  motion  of  D.  T.  A.,  attorney  for  the  petitioner, 
Ordered,  That  Hon.  ,  of  said  county,  be,  and  he  hereby  is, 

authorized  and  empowered  to  act  in  the  place  of  said  surrogate,  and 
[continue  as  in  No.  2,  from  the  asterisk  to  the  end]. 

No.  4. 

\^Ante,  p.  78.] 

CITATION. 

/.   General  Form. 

The  People  of  the  State  of  New  York, 

To  John  Doe  and  James  Jackson  [or,  on  accountiiig,  to  all  per- 
sons interested  in  the  estate  of  R.  R.,  late  of  ,  deceased, 
as  creditors,  legatees,  next  of  kin,  or  otherwise],  send  greeting: 
You  and  each  of  you  are  hereby  cited  and  required  personally  to 
be  and  appear  before  our  surrogate  of  the  county  of  Westchester,  at 
his  office  in  the  town  of  White  Plains,  on  the          day  of  ,18 
[not  more  than  four  months  after  date],  at  nine  o'clock  in  the  forenoon 
of  that  day,  then  and  there  [here  state  briefly  the  object  for  which  the 
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person  is  cited,  e.  g.,  to  show  cause  why  the  letters  of  administration 
granted  to  you  on  the  day  of  ,  i8     ,  as  administrators  of 

the  estate  of  R.  R.,  deceased,  should  not  be  revoked — or,  to  attend 
the  judicial  settlement  of  the  account  of  ,  as  executor  of  the 

last  will,  etc.,  of  R.  R.,  deceased]. 

[  Where  infants  are  cited,  it  is  usual  to  add:  And  if  any  of  the  per- 
sons interested  be  under  the  age  of  twenty-one  years,  they  are  re- 
quired to  appear  ty  their  guardian,  if  they  have  one,  or  if  they  have 
none,  to  appear  and  apply  for  one  to  be  appointed,  or  in  the  event 
of  their  neglect  or  failure  to  do  so,  a  guardian  will  be  appointed  by 
the  surrogate,  to  represent  and  act  for  them  in  the  proceeding.] 

In  Testimony  Whereof,  we  have  caused  the  seal  of  our  said  sur- 
rogate's court  to  be  hereunto  affixed.     Witness,  Owen  T. 
Coffin,  Esquire,  surrogate  of  said  county,  at  the  town  of 
[seal.]     White  Plains,  the  day  of  ,  in  the  year  of  our 

Lord  one  thousand  eight  hundred  and  eighty- 

,  Surrogate  \or,  Clerk  to  the  Surrogate's  Court]. 

//.  Citation  to  Attend  Probate. 
The  People  of  the  State  of  New  York, 

To  A.  B.,  C.  D.,  and  E.  F.,  the  widow,  heirs,  and  next  of  kin 
of  G.  H.,  deceased,  send  greeting  : 
Whereas,  H.  W.,  of  the  city  of  New  York,  has  lately  applied  to  our 
surrogate's  court  of  the  county  of  New  York,  to  have  a  certain  instru- 
ment, in  writing,  relating  to  both  real  and  personal  estate,  duly  proved 
as  the  last  will  and  testament  of  G.  H.,  late  of  the  city  of  New  York, 
deceased  ;  therefore,  you,  and  each  of  you,  are  cited  to  appear  before 
our  said  surrogate,  in  the  city  of  New  York,  on  the  day  of  , 

1 8     ,  at  eleven  o'clock  in  the  forenoon  of  that  day,  then  and  there  to 
attend  to  the  probate  of  the  said  last  will  and  testament. 
In  testimony  whereof  \etc.,  as  above\ 

No.  5. 

{Ante,  p.  8i.] 

Order  for  SerTice  of  Citation  Ont  of  State,  or  by  Publication. 

At  a  Surrogate's  Court,  held  in  and  for  the  city 
and  county  of  New  York,  at  the  surrogate's 
office  in  the  city  of  New  York,  on  the 
day  of  ,  i8     . 

Present — Hon.  Delano  C.  Calvin,  Surrogate. 
iTitle.] 

A  duly  verified  petition  having  been  presented  to,  and  filed  in  the 
surrogate's  court  of  the  county  of  New  York,  by  A.  B.,  the  person  de- 
signated as  sole  executor,  in  the  will  of  M.  N.,  late  of  the  city  of  New 
York,  deceased,  praying  for  the  probate  of  said  will,  and  for  the  issu- 
ing of  a  citation  to  attend  such  probate,  and  for  such  further  or  other 
order  in  relation  to  the  proof  of  said  will  or  the  service  of  said  cita- 
tion as  should  be  just  and  proper,  and  a  citation  having  been  issued 
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thereon,  directed  to  the  [husband,]  heirs  and  next  of  kin,  of  the  said 
decedent,*  [here  state  ground  of  order  for  publication,  for  instance, 
thus,  in  case  of  absentee  .■]  and  it  being  proved  by  said  petition,  to  the 
satisfaction  of  the  surrogate,  that  Y.  Z.,  the  father  of  said  M.  N.,  de- 
ceased, is  an  adult,  and  a  resident  of  this  State,  but  at  present  absent 
in  Europe,  where  his  post-oflfice  address  is  care  of  O.  P.  &  Co.,  Paris, 
France,  and  has  been  continuously  without  the  United  States  more 
than  six  months  next  before  the  granting  of  this  order,  and  has  not 
made  a  designation  of  a  person  upon  whom  to  serve  a  summons  in 
his  behalf,  as  prescribed  by  section  430  of  the  Code  of  Civil  Pro- 
cedure: 

[  Where  the  residence  of  a  party  cannot  be  ascertained^  and  it  ap- 
pearing by  said  petition  [or,  affidavit],  that  the  residence  of  W.  Z. 
[formerly  W.  K.],  wife  of  A.  Z.,  who  is  one  of  the  heirs  and  next  of 
kin  of  said  decedent  M.  N.,  and  one  of  the  parties  to  whom  the  said 
citation  is  directed,  cannot,  after  diligent  inquiry,  be  ascertained  by 
the  petitioner  : ' 

[  Whe7-e  there  are  unknown  heirs  or  next  of  kin\  and  it  being  proved, 
to  the  satisfaction  of  the  surrogate,  that  there  are  other  heirs  and  next 
of  kin  of  said  deceased,  whose  names  and  places  of  residence  are  un- 
known, and  cannot  with  due  diligence  be  ascertained: 

Now,  on  motion  of  N.  R.,  attorney  for  said  petitioner  A.  B.,  it  is 
hereby  ordered, 

1.  That  service  of  the  above-mentioned  citation  upon  the  said 
[naming  parties],  be  made  by  publication  thereof  in  newspapers, 
to  wit  :  in  the  ,  the  paper  printed  at  Albany,  in  which  legal 
notices  are  required  by  law  to  be  published,  arid  in  the  Daily  Register 
[and  in  the — additional  paper,  if  any,  named  by  the  surrogate],  published 
in  the  city  of  New  York,  once  a  week,  for  six  successive  weeks  ;  or,  at 
the  option  of  the  petitioner,  by  service  of  the  citation  and  a  copy  of 
this  order  upon  the  person  so  cited,  without  the  State: 

2.  That  on  or  before  the  day  of  the  first  publication  the  petitioner 
deposit  in  the  post-office,  at  the  city  of  New  York  [  sets  of]  copies 
of  the  citation  and  of  this  order,  [each]  contained  in  a  securely  closed 
post-paid  wrapper,  directed  to  the  said  Y.  Z.  at  [or,  if  several 
are  to  be  served,  to  the  following  persons,  respectively,  at  the  places 
designated  below: — giving  addresses  in  full\ 

[  Where  mailing  is  impracticable,  add]  And  the  said  surrogate  being 
satisfied,  by  said  petition  [or,  affidavit],  that  the  above-mentioned  pe- 
titioner A.  B.  cannot,  with  reasonable  diligence,  ascertain  a  place  or 
places  where  the  said  W.  Z.  would  probably  receive  matter  trans- 
mitted through  the  post-office,  hereby  dispenses  with  the  deposit  of 
any  papers  therein. 

[  Where  gratuitous  additional  publication,  in  case  estate  is  not  over 
$2,000,  is  desired,  add]  And  it  affirmatively  appearing  from  said  peti- 
tion, that  the  property  of  the  decedent  M.  N.  does  not  exceed  two 
thousand  dollars  in  value,  it  is  hereby  further 


'  It  seems  to  be  immaterial  whether  the  party  sought  to  be  served  without  the 
State,  upon  this  ground,  is  a  resident  of  this  State  or  not.  See  Co.  Civ.  Proc.  S  2523, 
subd.  I.  For  cases  where  substituted  service  on  a  resident  will  be  ordered,  see  ante, 
p.  82. 
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Ordered,  that  the  publication  of  said  citation,  hereby  required  to 
be  made  in  the  {specifying  the  newspaper  printed  at  Albany,  in  which 
"  additional "  publication  is  ordered \,  be  made  gratuitously,  and  the 
publishers  of  said  are  hereby  ordered  and  directed  to  make 

such  publication  without  charge. 

D.  C.  Calvin, 

Surrogate. 

No.  6. 

{Ante,  p.  83.] 

Affidavit,  on  Applying  for  Order  to  Serre  Citation  on  Third  Person,  fbr 
Infant  or  Incompetent. 

\Title  and  Venue^ 

A.  B.,  being  duly  sworn,  says: 

I.  That  he  is  {here  state  his  relation  to  the  infant,  etc.,  and  what,  if 
anything,  has  been  done,  as  to  service  upon  hini\. 

II.  That  the  above-named  party,  Y.  Z.,  is  an  infant  of  the  age  of 

[upwards  of]  14  years,  residing  with  his  mother,  in  the  of 

or,  is  an  habitual  drunkard,  mentally  incapable  adequately  to  protect 
his  rights,  although  not  judicially  declared  to  be  incompetent  to  man- 
age his  affairs — or,  is  an  infant  under  the  age  of  fourteen  years — or,, 
is  judicially  declared  to  be  incompetent  to  manage  his  affairs,  by  rea- 
son of  idiocy — and  that  affiant  believes  that  the  interest  of  ,  the 
person  to  whom  a  copy  of  the  citation  in  the  above-entitled  special 
proceeding  was  delivered,  in  behalf  of  said  Y.  Z.,  is  adverse  to  that  of 
the  said  Y.  Z. — or  state  other  unfitness,  giving  reasons\. 

III.  That  no  previous  application  for  an  order  for  such  service? 
had  been  made  herein,  to  the  best  of  affiant's  knowledge,  information 
and  belief. 

\Jurat^  {Signature^ 

No.  7. 

{Ante,  p.  83.] 

Order  for  Service  of  Citation  directed  to  Infants  or  Incompetent  Persons. 
\Title:\ 

An  application  having  been  made  by  A.  B.,  of  ,  to  the  surro- 

gate of  county  \here  state  object,  e.  g.,  to  have  a  certain  paper 

writing  proved  as  the  will  of  M.  N.,  late  of  — or,  the  account  of 

his  proceedings  as  executor  of  the  will  of  M.  N.,  late  of  ,  de- 

ceased, judicially  settled],  and  it  appearing  by  the  petition  \or,  affida- 
vit] of  said  A.  B.,  upon  which  said  application  is  based,*  that  Y.  Z., 
one  of  the  persons  to  be  cited,  is  ^.n  infant  of  the  age  of  fourteen 
years  \or,  and  the  said  surrogate  having,  in  his  opinion,  reasonable 
grounds  to  believe  that  Y.  Z.,  one  of  the  persons  to  be  cited,  is  an 
habitual  drunkard — or,  mentally  incapable  adequately  to  protect  his 
rights] : 

Now,  on  motion  of  L.  M.,  attorney  for  said  A.  B.  \omit  this,  if  on 
surrogate's  motion\, 
51 
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It  is  ordered,!  that  a  copy  of  the  citation  issued  on  said  applica- 
tion be  also  delivered  personally  in  behalf  of  said  Y.  Z.  to,  and  left 
with,.  N.  O.,  residing  in  the  city  and  county  of  New  York  [at  least 
eight  days  before  the  return  day  of  said  citation],  and  that  the  service 
of  said  citation  shall  not  be  deemed  complete  until  such  delivery. 

[  Where  the  infant  is  under  fourteen,  or  the  incompetent  person  has  a 
committee,  continue,  from  the  asterisk,  above,  That  Y.  Z.,  one  of  the 
persons  to  be  cited,  is  an  infant  under  the  age  of  fourteen  years, — or, 
has  been  judicially  declared  to  be  incompetent  to  manage  his  affairs 
by  reason  of  lunacy — or,  idiocy — or,  habitual  drunkenness, — and  it  ap- 
pearing, by  the  affidavit  of  A.  B.,  that  a  copy  of  the  citation,  issued 
on  said  application,  has  been  duly  served  oh  S.  Z.,  the — mother — of 
said  infant,  with  whom  he  resides, — or,  the  committee  of  said  lunatic — 
or,  idiot— ^r,  habitual  drunkard, —  and  the  said  surrogate,  having  rea- 
sonable ground  to  believe  that  the  interest  of  said  S.  Z.  is  adverse  to 
that  of  said  Y.  Z. — or,  to  believe  that  said  S.  Z.  is  not  a  fit  person  to 
protect  the  rights  of  said  Y.  Z., — for  the  reason  XhdX-^indicating  it 
briefly] : 

[It  is  ordered,— continue  as  above,  from  \  to  the  end  s  then  there 
may  be  added : — And  It  is  further  ordered,  that  the  said  N.  O.  be, 
and  he  hereby  is,  appointed  the  special  guardian  ad  litem,  to  conduct 
the  proceeding  in  behalf  of  said  Y.  Z.,  to  the  exclusion  of  the  said 
committee,  S.  Z.,  and  with  the  same  powers,  and  subject  to  the  same 
liabilities,  as  a  committee  of  the  property.] 


No.  8. 
\_Ante,  p.  85.] 

PROOF  OF  SERTICE. 

[  Venue.\ 

P.  B.,  being  duly  sworn,  says,  that  he  is  years  of  age,  and 

that,  on  the  day  of  ,  18    ,  at  No.  14  Wall  street,  in  the 

city  of  New  York,  he  served  the  annexed  citation  on  W.  B.,  one  of 
the  persons  named  in  said  citation,  by  delivering  to  and  leaving  with 
him,  personally,  a  true  copy  thereof  \or,  by  leaving  a  copy  thereof  for 
him,  at  the  said  14  Wall  street,  his  residence,  with  a  female  of  suitable 
age. and  discretion  belonging  to  his  family,  who  stated  that  he  was  ab- 
sent, but  that  she  expected  hini  at  home  in  a  short  time,  and  would 
deliver  the  said  copy  to  him  \or,  where  the  party  served  is  a  lunatic,  by 
delivering  to  the  said  W.  B.,  a  lunatic,  personally,  a  copy  of  the  an- 
nexed citation,  and  by  also  delivering  a  copy  thereof  to,  and  leaving 
the  same  with,  E.  F.,  personally,  who  has  been  duly  appointed  the 
committee  of  the  person  and  estate  of  said  W.  B.,  heretofore  judici- 
ally declared  to  be  of  unsound  mind — or,  where  the  party  served  is  an 
infant,  by  delivering  a  copy  of  the  same  to  the  said  infant  personally, 
and  by  also  delivering  a  copy  thereof  to  E.  F.,  the  father  of  the  said 
infant,  personally,  and  leaving  the  same  with  them]. 

[  Where  admission  of  service  is  indorsed  on  the  citation,  attach  an  affi- 
davit as  follows  .■]  J.  M.,  of  the  town  of  Goshen,  in  the  county  of 
Orange,  being  duly  sworn,  says,  that  he  is  well  acquainted  with  C.  S., 
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of  the  said  town  of  Goshen,  and  with  his  manner  and  style  of  hand- 
writing, having  frequently  seen  him  write;  and  deponent  verily  be- 
lieves that  the  signature  purporting  to  be  the  signature  of  the  said  C. 
S.,  subscribed  to  the  admission  of  service  of  the  annexed  citation,  is 
the  true  and  genuine  signature  of  the  said  C.  S. 

[/urai.]  [Signature.^ 

No.  9. 

[Ante,  p.  85.] 

APPEARANCE  BY  ATTORNEY  OR  GENERAL  GUARDIAN. 

{Title.^ 

Take  notice,  that  I  am  retained  by  and  appear  for  A.  B.,  one  of 
the  next  of  kin  and  heirs  at  law  of  the  said  C.  D.,  deceased  \or,  for 
E.  F.,  general  guardian  of  A.  B.,  an  infant  named  in  the  citation 
herein],  and  demand  that  all  notices  and  papers  herein  be  served  on 
me  at  my  address  given  below. 

{Dated^  \Signature  and  Address.] 

To  [name  of],  Surrogate,  and  E.  F.,  Attorney  for  C.  D.,  proponent  of 
the  will. 

Waiver  of  Service  of  Citation. 
[Title.] 

We,  the  undersigned,  widow,  heirs  and  next  of  kin  of  M.  N.,  de- 
ceased, do  hereby  waive  the  issue  and  service  of  a  citation  in  the 
matter  of  proving  the  last  will  and  testament  of  the  said  M.  N.,  de- 
ceased, and  we  do  hereby  consent  that  the  same  be  admitted  to  pro- 
bate forthwith.  [Signatures.] 
[Authentication  as  of  a  deed.]        ' 

No.   10. 

[Anie,  p.  103.] 
PETITION  FOR  APPOINTMENT  OF  SPECIAL  GUARDIAN. 

[Titie.] 

To  the  surrogate  of  the  county  of  : 

The  petition  of  A.  B.  [etc.]  shows  : 

I.  That  your  petitioner  is  an  infant  over  fourteen  years  of  age,  and 
resides  with  his  [father]  in  the  city  of  ,  county  of  ,  and 
State  of  ,  [state  age  and  residence  of  each  other  infant  joining  in 
the  petition^  and  that  your  petitioner  has  not  [or,  neither  of  your  pe- 
titioners has]  any  general  guardian  in  the  State  of  New  York  [or,  if 
there  is  a  guardian,  state  the  facts]. 

II.  That  your  petitioner  is  a  legatee  named  in  the  will  of  M.  N., 
deceased  [or,  is  one  of  the  next  of  kin  to  M.  N.,  deceased]. 

That  the  will  of  said  M.  N.  has  been  duly  admitted  to  probate  by 
a  decree  of  the  surrogate's  court  of  New  York  county,  but  a  petition 
has  been  presented  to  obtain  a  revocation  of  the  said  probate  of  said 
will. 
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III.  That,  to  protect  and  preserve  the  rights  and  interests  of  your 
petitioners  under  the  said  will,  it  is  necessary  that  some  proper  person 
should  be  duly  appointed  the  special  guardian  of  your  petitioners  in 
the  said  proceedings. 

Wherefore,  your  petitioners  pray  that  N.  R.,  counsellor  at  law, 
of  the  [city  of  New  York],  may  be  appointed  such  special  guardian, 
to  protect  the  rights  and  interests  of  your  petitioners. 

[Daie.^  [Signatures.] 

[Verification.     SeeNo.!"].] 

[Indorse  or  attach  consent  as  follows  /] 

I,  N.  R.,  of  ,  counsellor  at  law,  hereby  consent  to  become 

the  special  guardian  of  A.  B.,  an  infant,  [heir,  etc.,]  of  M.  N.,  de- 
ceased, for  the  sole  purpose  of  appearing  for  him  and  protecting  his 
interests  in  the  matter  of  [the  probate  and  revocation  of  probate  of]  the 
will  of  M.  N.,  deceased  ;  [and  I  hereby  state  that  I  have  no  interest 
in  the  proceedings  adverse  to  the  said  infant.] 

[Date^  [Signature.] 

[Authentication  as  of  a  Deed] 

No.  11. 

[Ante,  p.  103.] 

ORDER  APPOINTING  SPECIAL  GUARDIAN. 

[Title.] 

It  appearing  to  my  satisfaction  by  the  verified  petition  herein  [or, 
the  affidavit  of  J.  K.],  that  A.  B.,  one  of  the  heirs  and  next  of  kin  to 
the  said  deceased,  is  an  infant  having  no  general  guardian  [or,  having  a 
general  guardian,  but  that  the  interests  of  said  guardian  are.  ad  verse 
to  that  of  said  infant]  ;  now,  on  reading  and  filing  the  consent  of 
N.  R.,  counsellor  at  law,  of  ,  to  become  special  guardian  for  the 

said  infant,  for  the  sole  purpose  of  taking  care  of  her  interests  in  this 
matter  :  Ordered,  that  the  said  N.  R.  be,  and  he  hereby  is,  appointed 
the  special  guardian  for  the  said  A.  B.,  to  appear  and  protect  her 
interests  in  this  matter. 

[Or,  where  the  appointment  is  made  on  the  surrogate's  motion,  omit  the 
recital,  and  say,  after  title  .•]  It  is  ordered,  That  N.  R.  be,  and  he  is 
hereby,  appointed  the  guardian  of  A.  B.,  an  infant,  for  the  sole  purpose 
of  appearing  for  and  taking  care  of  his  [or,  her — or,  their]  interest,  in 
the  matter  of  proving  the  will  of  said  deceased. 

[Signature  of], 

Surrogate. 

No.  12. 

[Anie,  p.  59.] 
SUBP(ENA   FROM    SURROGATE'S   COURT. 

The  People  of  the  State  of  New  York. 

To  [names  of  witnesses],  greeting  : 

We  command  you,  that,  all  and  singular  business  and  excuses  be- 
ing laid  aside,  you  and  each  of  you  appear  and  attend  before  the  sur- 
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rogate  of  the  county  of  [New  York],  at  a  surrogate's  court  to  be  held 
in  and  for  the  county  of  [New  York],  at  the  county  court  house  in 
[the  city  of  New  York],  on  the  day  of  ,  i8     ,  at 

o'clock  in  the  noon,  to  testify  and  give  evidence  in  a  certain 

special  proceeding  now  pending  in  said  court,  entitled,  In  the  Matter 
of  [insert  title\.* 

[If  production  of  a  book  or  paper  is  desired,  add :  And  you  are  here- 
by required  to  bring  with  you,  and  then  and  there  produce — /lere  de- 
scribe book  or  paper\ 

And  for  a  failure  to  attend  you  will  be  deemed  guilty  of  a  con- 
tempt of  court,  and  liable  to  pay  all  damages  sustained  thereby  by  the 
party  aggrieved,  and  forfeit  fifty  dollars  in  addition  thereto. 

Witness,  Hon.  [Delano  C.  Calvin],  surrogate  of  our  said  county, 
at  the  [city  of  New  York],  the  day  of  ,  one  thousand 

eight  hundred  and  eighty- 

[Signature  of\ 
\Seal^  Clerk  to  the  Surrogate's  Court. 

No.  13. 

\Ante,  p.  log.] 

OBTAINING  EXAMINATION  OF  INFIRM  WITNESS,  OUT  OF  COURT. 

/.  Affidavit. 
[Title  and  Venue J\ 

A.  T.,  being  duly  sworn,  says,  that  he  is  the  attorney  for  the  pro- 
ponent [or  otherwise]  herein  [or  describe  any  other  proceeding]  ;  that  C. 
p.  is  one  of  the  subscribing  witnesses  [or,  is  a  material  and  necessary 
witness  in  support  of — or,  in  opposition  to — the  petition  herein] ;  that 
said  C.  D.  is  past  70  years  of  age,  and  is  confined  to  his  house,  No. 
,  street,  in  the  city  of  ,  by  age  and  infirmity  [or,  sick- 

ness], and  is  unable  to  attend  before  the  surrogate,  to  be  examined  in 
this  matter. 

[Jurat^  [Signature.] 

II.  Indorsement  on  above. 

Let  days'  written  notice  be  given  to  the  attorney  of  [adverse 

and  other  interested  parties],  that  on  the  day  of  ,18     ,  at 

o'clock  in  the  noon,  I  shall  proceed  to  take  the  examina- 

tion of  the  within  named  witness  at  No.  ,  street,  in  the 

of 

[Signature  of]. 

Surrogate. 

///.  Notice  of  Examination  of  Infirm  Witness. 
[Title:] 

Please  take  notice,  that  the  surrogate  of  county,  will  take,  in 

this  matter,  the  examination  of  C.  D.,  [one  of  the  subscribing  wit- 
nesses to  the  will  of  M.  N.,  late  of  ,  deceased,]  at  the  residence 
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of  said  C.  D.,  No.  ,  street,  in  the  city  of  ,  county  of 

,  on  the  day  of  ,  i8,  at  o'clock  in  the 

noon. 

[Stgnaiure], 
Attorney  [efc.]. 
To  [JVames  of  those  to  whom  notice  is  required]. 

No.  14. 
[Ante,  p.  no.] 

Examination  of  Witness  Before  Surrogate  of  Another  County. 

/.  Order  for  Examination. 
[Title.] 

It  appearing  to  the  satisfaction  of  the  surrogate,  and  the  surrogate 
having  good  reason  to  believe,  that  the  testimony  of  C.  D.,  of  No.  , 
street,  in  the  city  of  Brooklyn,  is  material  and  necessary  to  prove 
the  due  execution  of  said  will,  and  that  said  C.  D.  is  aged  and  infirm, 
and  that  the  witness  cannot  attend  before  the  surrogate  within  a  rea- 
sonable time: 

Now,  on  motion  of  A.  T.,  the  attorney  for  A.  B.,  the  proponent  of 
Said  will,  IT  IS  ordered,  that  said  C.  D.  be  examined  before  the  Hon. 
Walter  L.  Livingston,  surrogate  of  the  county  of  Kings,  on  the 
day  of  ,  i8     ,  or  on  an  adjourned  day  to  be  fixed  by  him;    and 

that  a  certified  copy  of  this  order  be  delivered  to  said  surrogate,  on 
or  before  the  day  of  ,  i8     . 

[  Where  examination  is  of  a  subscribing  witness,  or  it  is  otherwise 
necessary,  add  .■]  It  is  further  ordered,  that  a  copy  of  this  order, 
duly  certified  under  the  seal  of  this  court,  together  with  the  original 
will  of  said  ,  be  delivered  to  ,  the  proponent  of  said  will,, 

to  be  by  him  transmitted  to  the  surrogate  of  Kings  county,  for  use 
upon  such  exaftiination. 

That  five  days'  written  notice  be  given  personally  to  the  attorney 
of  \adverse  and  other  interested  parties]  of  such  examination.    . 

That  all  proceedings  herein  stand  adjourned  till  the  day  of 

,  i8    ,  at        o'clock        M. 

{Notice  as  in  No.  13]. 

'   //.  Record  of  Examination. 
[Titie.] 

Examination  of  C.  D.,  a  witness  sworn  and  examined  in  the  above- 
entitled  special  proceeding,  before  Hon.  Walter  L.  Livingston,  surro- 
gate of  the  county  of  Kings,  pursuant  to  an  order  of  the  surrogate  of 
the  county  of  ,  made  on  the  day  of  ,  18     . 

[  Venue.] 

The  said  C.  D.,  being  duly  sworn  and  examined  by  ,  says 

[state  substance,  or  set  forth  question  and  answer]. 

[Signature^ 
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///.  Certificate  of  Surrogate  to  Examination. 

1,  Walter  L.  Livingston,  surrogate  of  the  county  of  Kings,  hereby 
certify,  that  pursuant  to  the  annexed  order  by  Hon.  Delano  C.  Calvin, 
surrogate  of  the  county  of  New  York,  directing  that  C,  D.,  an  aged 
and  infirm  witness,  be  examined  before  me  on  the  day  of  , 
1 8    ,1  attended  on  said  day,  at  No.        ,            street,. in  the  [city]  of 

,  the  residence  of  said  C.  D.,  {here  state  any  adjournment  or 
other  proceeding]  and  there  took  the  foregoing  examination  of  said  wit- 
ness, and  that  I  reduced  the  examination  to  writing,  as  above,  and  the 
same  was  subscribed  by  said  witness  in  my  presence  [or  state  other 
authentication]. 

In  testimony  whereof,  I  have  hereunto  set  my  hand;  and  have 
affixed  the  seal  of  my  court,  the  day  of  ,  i8     ,  in  attesta- 

tion thereof. 

[Signature  of\ 
\_Seal^  Surrogate  of 

No.  15. 

\Ante,  p.  113.] 

Anthentication  of  Stenographer's  or  Surrogate's  Minutes  of  Testimony. 

[Indorse  upon,  or  append  to  minutes,  before  filing^  I,  Peter  V. 
Burtsell,  clerk  of  the  surrogate's  court  of  the  county  of  New  York 
[or  name  the  surrogate,  where  he  authenticates],  do  hereby  certify  that 
the  foregoing  minutes  of  testimony,  taken  by  Edward  F.  Underhill, 
stenographer  of  said  court  [or  by  the  surrogate],  are  correct. 

[Signature  of]. 

Clerk  of  the  Surrogate's  Court. 

No.  16. 

\Ante,  p.  114.] 

ORDER  OF  REFERENCE  OF  QUESTIONS  OP  FACT,  &c.' 
[Title.] 

The  petition  of  A.  B.,  a  surety  in  the  official  bond  of  C.  D.,  gen- 
eral guardian  of  E.  F,,  an  infant,  praying  for  the  removal  of  said 
guardian,  on  the  ground  that  he  is  incompetent  to  fulfill  his  trust, 
having  been  presented  to  the  court,  and  a  citation  issued  to  said 
guardian  having  been  duly  returned,  and  said  guardian  having  filed  an 
answer  denying  the  material  allegations  of  such  petition. 

It  is  ordered,  i.  That  the  said  matter  be  referred  to  ,  who 

is  hereby  appointed  referee,  to  take  and  report  to  the  surrogate  the 
evidence  upon  the  facts  as  to  the  alleged  incompetency. 

2.  That  the  hearing  be  had  before  said  referee,  at  such  time  and 
place,  in  the  city  of  ,  as  he  shall  appoint;  and  that  he  report 
thereon  with  all  convenient  speed. 


'  For  forms  relating  to  Exceptions,  Surrogates'  decisions,  Requests  to  Find,  etc., 
see  Abb.  New  Supplement,  Nos.  503-513,  532,  533. 
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3.  That,  on  the  coming  in  of  said  report,  notice  is  to  be  given  to 
the  parties  that  have  appeared,  of  motion  to  be  made  before  the  sur- 
rogate on  the  question  of  confirming  such  report,  or  for  such  other 
or  further  order  as  may  be  proper. 

[Or,  instead  of  subd.  2  and  ■i,  insert:  2.  That  the  first  hearing  of 
this  matter,  before  said  referee,  take  place  at  his  office,  in  the  city 
■   of  ,  on  the  day  of  next,  at  o'clock  in  the 

noon,  and  the  said  referee  bring  in  his  report  herein  before  the  surro- 
gate, on  the  day  of  next,  at  o'clock  in  the  noon; 
which  last-mentioned  day  is  hereby  appointed  for  the  hearing  of  the 
parties  hereto  at  the  surrogate's  office  in  said  city,  on  the  confirma- 
tion of  the  report  of  said  refeiree,  without  further  notice.] 

[Sigfiature  of\ 

Surrogate. 

\Same,  on  consent^ 
[Title.] 

Upon  the  consent  of  the  attorneys  for  the  respective  parties  to 
this  proceeding. 

It  is  ordered,  by  the  said  surrogate,  that  the  evidence  herein,  on 
both  sides  of  the  case,  be  taken  before  ,  as  referee,  hereby 

appointed  for  that  purpose,  but  upon  the  condition  that  all  questions 
of  law  relating  to  the  admission  or  exclusion  of  testimony  shall  be 
reserved  for  decision  by  the  surrogate  as  they  shall  arise;  that  either 
party  shall  have  the  right  to  require  the  examination  or  cross-examin- 
ation of  any  witness  to  be  had  in  the  presence  of  the  surrogate;  and 
that  either  party  shall  be  at  liberty,  at  any  time,  to  apply  to  the  surro- 
gate, on  notice,  for  a  modification  or  rescission  of  this  order. 

[Signature  of\ 

Surrogate. 

No.  17. 

[Ante,  p.  142.] 

PETITION  FOK  PROOF  OF  WILL. 

iTitle?^ 

To  the  Surrogate's  Court  of  the  county  of  New  York. 
The  petition  of  T.  G.  S.  respectfully  shows  : 

I.  That  A.  R.,  late  of  the  city  of  New  York,  departed  this  life  on 
the  day  of  ,  18  ,  leaving  a  last  will  and  testament,  dated 
the            day  of  ,18      [and  a  codicil  thereto,  dated  the 

day  of  ,  18    J. 

II.  That  the  said  decedent  was  a  citizen  of  the  United  States,  and 
was,  at  or  immediately  previous  to  his  death,  a  resident  of  the  city  and 
county  of  New  York.  \0r,  where  the  decedent  was  a  non-resident  of  the 
State,  That  the  decedent  was  not  a  resident  of  this  State,  but  died  in 
the  city  of  New  York,  leaving  personal  property  within  the  State — or, 
which  has  since  his  death  come  into  the  State,  and  remains  unadmin- 
istered.]  [  Where  decedent,  a  non-resident,  diedwithout  the  State,  That 
the  decedent  was  not  a  resident  of  this  State,  and  died  without  the 
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State,  but  left  personal  property  in  the  county  of  New  York — or,  left 
personal  property  -which  has,  since  his  death,  come  into  the  county  of 
New  York,  and  remains  unadministered.]  [  Where  non-resident  had 
real  property  in  the  county,  That  the  decedent  was  not,  at  the  time  of 
his  death,  a  resident  of  this  State,  but  died  seized  of  real  property  to 
which  the  said  will  relates — or,  which  is  subject  to  disposition,  pur- 
suant to  the  statute,  for  the  payment  of  the  debts,  etc.,  of  the  dece- 
dent— situated  in  the  county  of  New  York  ;  and  that  no  petition  for 
the  probate  of  said  will,  or  for  a  grant  of  letters  of  administration  of 
the  personal  property  of  the  decedent,  has  been  filed  in  any  surrogate's 
court  of  this  State,  to  the  best  of  your  petitioner's  knowledge,  infor- 
mation and  belief.] 

III.  That  said  will  relates  to  both  real  and  personal  property  \or, 
to  real  property  only — or,  to  personal  property  only];  and  that  the 
value  of  the  personal  property  does  not  exceed  dollars  \or  where 
gratuitous  additional  publication  of  citation  is  desired,  two  thousand  dol- 
lars '].* 

IV.  \If  the  will  relates  exclusively  to  real  estate,  here  set  forth  the 
names  arid  places  of  residence  of  the  heirs  of  the  testator,  or  if,  upon 
diligent  inquiry,  they  cannot  be  ascertained,  state  that  fact.  If  the  will 
relates  exclusively  to  personal  estate,  state  the  same  facts  in  regard  to  the 
widow  and  next  of  kin  of  the  testator.  If  the  will  relates  both  to  real 
and  personal  estate,  state  the  same  facts  in  regard  to  the  heirs,  widow, 
and  next  of  kin  of  the  testator,  as  for  example  .•] 

That,  as  your  petitioner  is  informed  and  believes,  the  following 
persons  are  the  [widow — or,  husband,  and]  only  heirs  at  law  and  next 
of  kin  to  the  said  decedent,  to  wit: 

L.  C.  R.,  widow,  residing  at  No.  W.  48th  street,  in  the  city  of 

New  York. 
R.  L.  R.,  a  son,  aged  seventeen  years,  )  residing  with  their  mother, 
E.  R.,  a  daughter,  aged  fifteen  years,    j       at  the  place  aforesaid. 

[  Where  there  are  no  widow  or  husband,  or  children  .■]  E.  A.  R.,  the 
mother  of  said  testator,  residing  at  the  city  of  New  York,  J.  W.  R.,  a 
brother,  and  M.  E.  R.,  a  sister  of  said  testator,  residing  at  , 

Dallas  county,  Iowa,  and  E.  L.  R.,  residing  at  ,  a  daughter  of 

B.  R.,  a  brother  of  the  testator,  who  died  before  him. 

[  Where  tiame  of  a  person  interested  is  unknown  .•]  That  your  peti- 
tioner is  informed  and  believes,  that  G.  H.,  a  sister  of  the  testator, 
removed  from  this  State,  in  or  about  the  year  i860,  to  the  State  of 
Texas,  where  she  married  and  afterwards  died,  before  the  testator, 
leaving  one  or  more  children.  But,  after  diligent  inquiry,  your  peti- 
tioner is  unable  to  ascertain  their  names,  or  the  name  of  their  father, 
or  his  or  their  residence,  or  whether  they,  or  either  of  them,  be  dead 
or  living. 

\0r  where  residence  cannot  be  ascertained  •[  That  K.  H.,  a  brother 
of  said  testator,  who  is  not  a  resident  of  this  State,  was  known  to  re- 
side in  the  city  of  Chicago,  111.,  in  or  about  the  month  of  May,  1879. 
Your  petitioner  is  informed  and  believes,  that  a  letter  addressed  to 
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said  K.  H.  at  Chicago,  111.,  was  deposited  in  the  post-office  at  New 
York  city,  and  was  shortly  thereafter  returned  through  the  post-office, 
with  the  information  that  said  K.  H.  could  not  be  found;  and  your 
petitioner,  after  diligent  inquiry,  has  been  unable  to  ascertain  his 
present  residence. 

[  Where  a  party  has  been  without  the  United  States  for  more  than  six 
months,  add  -X  G.  R.,  a  son  of  said  B.  R.,  a  resident  of  this  State,  who 
has  been  continuously  without  the  United  States  for  more  than  six 
months,  immediately  prior  to  the  date  of  this  petition,  and  has  not 
made  a  designation  of  a  person  upon  whom  to  serve  a  summons  on 
his  behalf,  as  provided  by  §  438  of  the  Code  of-  Civil  Procedure,  his 
present  post-office  address  being  care  of  Monroe  &  Co.,  Rue  Scribe, 
Paris,  France. 

V.  [  Where  the  facts  are  not  already  stated,  add:]  All  of  the  fore- 
going named  are  of  full  age  and  sound  mind  [except  as  follows : 
That  said  C.  B.  is  an  infant,  of  the  age  of  ,  residing  with  , 
his  mother,  at  the  address  aforesaid,  and  has  no  general  guardian — or, 
if  otherwise,  name  guardian,  with  address,  and  state  how  appointed,  if 
known  J- — and  that  E.  B.  is  a  lunatic,  for  whom  ,  of  ,  is 
the  committee — stating  how  appointed,  if  known]. 

VI.  [It  is  usual  to  add .-]  That  said  decedent  left  him  surviving,  no 
[widow,  nor  any]  child  or  children,  nor  the  issue  of  any  deceased 
child  or  children,  nor  any  father  or  mother,  nor  brother  or  sister  of 
the '  half  or  whole  blood,  nor  the  issue  of  any  deceased  brother  or 
sister,  except  as  above  stated,  so  far  as  your  petitioner  is  informed 
and  believes. 

VII.  [//  is  well  to  add  in  all  cases  .•]  That  no  petition,  for  the  pro- 
bate of  said  will  has  been  filed  in  aijy  surrogate's  court  of  this  State. 

VIII.  That  your  petitioner  is  the  sole  executor  [and  trustee] 
named  in  said  will  \or,  one  of  the  executors  named,  ^fe. — or,  a  legatee 
named,  etc. — or,^  creditor  of  the  said  testator  in  the  sum  of  $1,000, 
upon  a  certain  promissory  note  made  and  delivered  by  the  testator  to 
the  petitioner,  on  the  day  of  ,  18    ,  for  value]. 

IX.  [  Where  interpretation  of  will  executed  in  this  State  is  sought  .•] 
That  your  petitioner  is  advised  by  counsel,  and  verily  believes,  that 
the  true  interpretation  and  legal  effect  of  the  [fourth  clause  of]  said 
will  are  doubtful,  in  that  [it  is  uncertain  upon  what  contingency  the 
trust  thereby  created  was  intended  to  terminate — or,  it  is  questioned 
whether  the  said  clause  does  not  unlawfully  suspend  the  absolute 
ownership  of  the  property  so  bequeathed  in  trust,  etc\  That  the 
following  persons,  besides  those  above-nanied  [the  next  of  kin,  etc.], 
are  interested  in  the  determination  of  the  meaning,  validity  and  legal 
effect  of  said  will,  to  wit:  [state  names  and  residences  of  legatees,  not  al- 
ready mentioned  as  next  of  kin,  widow,  etc.;  or  state  .■]  That  the  above- 
named  [widow — or,  husband,  and]  next  of  kin  are  the  only  persons 
who  are  interested  in  the  determination  of  the  meaning,  validity  and 
legal  effect  of  said  [clause  of  said]  will. 

Wherefore,  your  petitioner  prays,  that  the  said  last  will  and  testa- 
ment may  be  proved,  and  letters  testamentary  granted  thereon,  accord- 
ing to  law,  and  that  the  above-named  widow  \or,  husband],  heirs  and 
next  of  kin  [or  either]  of  said  deceased  [and  the  said  legatees]  may  be 
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cited  to  attend  the  probate  thereof;  and  that,  upon  the  presentation  of 
this  petition,  the  surrogate  of  the  county  of  New  York  may  make  such 
further  or  other  order,  in  relation  to  the  proof  of  said  will  or  the 
service  of  said  citation,  as  may  be  just  and  proper  [and  that  the 
validity,  construction  and  legal  effect  of  the  aforesaid  disposition  of 
personal  property  may  be  determined  and  adjudged]. 

[Date.  {^Signature.] 

[  Venue. ^ 

A.  B.,  the  petitioner  [or  other  fiarty]  above-named,  being  duly 
sworn,  says,  that  the  foregoing  petition  [or,  answer,  etc^,  subscribed 
by  him,  is  true,  to  his  own  knowledge,  except  as  to  the  matters  therein 
stated  to  be  alleged  on  information  and  belief,  and  that,  as  to  those 
matters,  he  believes  it  to  be  true. 

[Juratl\  [Signaiure.] 

No.  18. 
[Ante,  p.  145.] 

PETITION  FOR  PROBATE  WHERE  CITATION  IS  NOT  NECESSARY. 

[As  in  No.  1 7,  to  the  asterisk,  and  then  continue  .•] 

IV.  That  the  said  decedent  left  him  surviving  no  widow  \or,  hus- 
band], and  no  heir  at  law  or  next  of  kin,  except  your  petitioner,  who 
is  the  only  child  of  said  decedent,  and  of  full  age,  and  the  sole  exec- 
utor named  in  said  will. 

V.  That  no  petition  for  the  probate  of  said  will  has  been  filed  in 
any  surrogate's  court  of  this  State. 

Wherefore,  your  petitioner  prays,  that  the  said  last  will  and  testa- 
ment may  be  proved,  and  letters  testamentary  granted  thereon  accord- 
ing to  law. 


[  Verification  as  in  No.  17.] 


[Signature?^ 


No.  19. 

\Ante,  p.  225.] 

PETITION  FOR  PROOF  OF  NUNCUPATIVE  WILL. 

[After  alleging  jurisdictional  facts  as  in  No.  17,  continue.-]    That 
on  the  day  of  >  18     ,  the  said  decedent  was  a  mariner  in 

actual  service,  and  was  captain  of  the  brig  Osprey,  engaged  in  making 
the  voyage  from  New  York  to  Liverpool,  said  vessel  then  being  in 
mid-ocean.  That  on  the  said  day  the  decedent  was  seized  with  a 
sudden  and  violent  sickness,  to  wit,  with  the  disease  of  cholera,  and 
being  then  in  immediate  danger  of  death,  and  having  no  opportunity 
to  make  a  written  will,  he  called  to  him  your  petitioner,  who  was  the 
mate  of  the  said  vessel,  and,  in  the  presence  of  J.  K.  and  L.  M.,  sail- 
ors belonging  to  said  vessel,  addressed  him  substantially  in  the  follow- 
ing words  :  "  Upon  my  death  I  desire  that  you  act  as  my  executor, 
and  take  possession  of  all  my  personal  estate,  and  divide  it  one  half 
to  my  wife  and  the  rest  to  my  daughter."    That  thereafter  the  said 


812  FORMS. 

decedent  continued  to  fail  in  strength,  and  died  two  days  thereafter, 
on  the  day  of  i  i8    ,  before  the  vessel  arrived  in  port. 

\^The  remainder  of  the  petition  should  be  as  in  JVos.  17  and  x8,  ex- 
cept that,  as  a  nuncupative  will  can  extend  only  to  personalty,  it  is  never 
■necessary  to  cite  the  heirs  at  lawi\ 

No.  SO. 

[Ante,  p.  222.] 

PETITION  FOR  PROOF  OF  LOST  OR  DESTROYED  WILL. 

[^The  same  as  No.  17,  except  that,  after  paragraph  VIII,  as  there 
given,  insert  P\ 

IX.  That  the  said  will  was  made  by  the  said  testator,  on  or 
about  the  day  of  ,  and  [a  copy  of  said  will  is  hereunto 
annexed,  marked  Exhibit  A — or,  the  witnesses  to  said  will  were  J.  K. 
and  L.  M.,  of  Brooklyn,  N.  Y.,  and  the  provisions  of  the  said  will  were 
substantially  as  follows,  viz.,  etc\ 

X.  [That  the  aforesaid  will  of  the  said  testator  was  in  existence 
at  and  for  some  time  subsequent  to  his  death,  and  since  his  death  has 
been  lost  or  destroyed  by  accident  or  design — or.  That  the  said  will 
was,  in  the  lifetime  of  the  said  testator,  fraudulently  destroyed  in  the 
following  manner  :  stating  facts  making  out  a  prima  facie  case  of  fraud- 
ulent destruction  in  the  lifetime  of  the  testatorl\ 

Your  petitioner  therefore  prays  that  a  citation  may  issue,  \etc.,asin 
No.  17,  and  continue^  and  [that  the  instrument  of  which  a  copy  is 
hereunto  annexed,  marked  Exhibit  A,  may  be  established  as  the  last 
will  and  testament  of  the  said  A.  B.,  deceased — or,  that  the  provis- 
ions of  the  last  will  and  testament  of  the  said  A.  B.,  deceased,  may 
be  established  and  declared  to  be  as  set  forth  in  the  foregoing 
petition]. 

\^Signaturei\ 

[  Verification.^ 

No.  21. 

[Anle,  p.  150.] 
ANSWER  TO  PETITION  FOR  PROBATE.' 

Surrogate's  Court,  N.  Y.  County  : 

Matter  of  the  probate 

of  the  alleged  will 

of 

A.  R.  deceased. 


The  undersigned  [or,  J.  K.],  one  of  the  next  of  kin  of  the  said  de- 
cedent, hereby  contests  the  validity  of  the  dispositions  of  the  real  and 
personal  estate  of  the  said  decedent,  of  which  he  died  seized  and 


'  For  other  forms  of  objection,  see  Taylor  Will  Case,  10  Abb.  Pr,  N.  S.  300. 
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possessed,  contained  in  a  certain  paper  writing  bearing  date  the 
day  of  ,  and  purporting  to  be  his  last  will  and  testament,  pre- 

sented to  and  now  before  this  court,  for  probate,  as  a  will  of  real  and 
personal  estate  [and  also  calls  in  question  the  construction  and  legal 
effect  of  said  dispositions].  And  for  answer  to  the  petition  of  T.  G.  S. 
for  the  probate  of  said  will,  he  avers  [upon  information  and  belief]  as 
follows,  to  wit  :  [state  grounds  of  objections,  e.  ^.] 

I.  That  the  said  paper  is  not  the  last  will  of  the  said  decedent, 
and  that  the  alleged  execution  thereof  was  not  his  free,  unconstrained 
or  voluntary  act. 

II.  That  neither  at  the  time  said  paper  purports  to  have  been  ex- 
ecuted, nor  at  any  time  when  it  was  executed,  (if  ever  executed),  was 
he  of  sound  mind,  memory  and  understanding. 

III.  That  the  said  paper  was  not  subscribed,  published  and  at- 
tested, as  and  for  his  last  will,  in  conformity  with  the  statute  in  such 
case  made  and  provided. 

IV.  That  the  said  paper  is  invalid  and  void  as  a  testamentary  dis- 
position •  of  the  decedent's  property  on  the  following,  among  other, 
grounds,  to  wit : 

1.  That  A.  J.,  the  person  to  whom  the  said  alleged  will  purports 
to  devise  an  interest  in  real  property  in  this  State,  is  a  non-resident 
alien,  not  authorized  by  law  to  hold  real  estate. 

2.  That  there  was  not  then,  and  there  is  not  now,  living  any  per- 
son of  the  name  of  A.  J.,  or  entitled  to  that  name,  or  to  the  property 
so  alleged  to  be  devised  and  bequeathed. 

3.  That  there  is  no  sufificient  description  of  the  property  desig- 
nated in  the  said  paper  by  the  term  "  the  family  silver,"  and  that  such 
designation  is  indefinite  and  uncertain. 

4.  That  there  is  no  sufficient  description  of  the  property  desig- 
nated in  said  paper  by  the  term  "  all  my  personal  property  now  in  a 
storage  house  in  Liverpool,  England,"  and  that  such  designation  is 
indefinite  and  uncertain. 

5.  That  there  is,  by  such  paper,  no  sufficient  disposition  of  any  real 
property  of  the  decedent,  or  of  the  possession  thereof,  during  the  life- 
time and  until  the  death  of  the  said  A.  J.,  and  no  person  is  named  as 
entitled  thereto,  meanwhile. 

6.  That  there  is  no  power  or  authority,  therein  or  thereby  con- 
ferred upon  the  person  named  as  executor  thereof,  or  upon  any  other 
person  or  persons,  to  collect  or  receive  the  income  of  any  of  the  real 
estate  of  the  decedent. 

7.  That  "  The  Roman  Catholic  Little  Sisters  of  the  Poor,"  named 
as  residuary  legatee  and  devisee  therein,  is  not  a  corporate  body  or 
legal  person  capable  of  taking  real  or  personal  property  by  will. 

8.  That  there  is  no  society,  corporation,  or  legal  person  in  esse, 
having  the  name  "  The  Roman  Catholic  Little  Sisters  of  the  Poor," 
or  properly  designated  thereby. 

9.  That  the  real  property  of  the  decedent,  which  would  pass  to  the 
Roman  Catholic  Little  Sisters  of  the  Poor  by  the  said  residuary  de- 
vise and  bequest,  if  valid,  and  if  the  devisee  or  legatee  were  properly 
distinguished  and  named  and  authorized  to  take  by  devise,  is  of 
greater  value  and  larger  income  than  it  is  or  would  be  lawful  for  the 
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said  so-called  beneficiary  to  receive,  in  addition  to  its  other  property, 
under  the  laws  of  this  State. 

10.  That  "  The  Roman  Catholic  Little  Sisters  of  the  Poor,"  or  the 
corporation  or  beneficiary  intended  by  that  designation  (if  any  such 
in  fact  exists),  was  not,  at  the  time  of  the  death  of  the  dedecent  or  at 
any  time  prior  thereto,  authorized  by  law  to  take  by  devise. 

11.  That  there  is  more  than  one  society  known  by  the  name  "  The 
Roman  Catholic  Little  Sisters  of  the  Poor,"  and  the  said  paper  does 
not  distinguish  which  of  said  societies  is  intended  by  that  name. 

12.  That  the  devise  and  bequest  in  said  alleged  will  to  "  The  Roman 
Catholic  Little  Sisters  of  the  Poor,"  is  invalid,  because  the  said 
alleged  will  was  not  made  and  executed  at  least  two  months  before 
the  death  of  the  said  decedent.  j 

V.  That  the  paper  propounded  for  probate  herein  is  invalid  as  a 
last  will  and  testament,  and  is  illegal  and  void. 

Wherefore,  the  aljove-named  J.  K.  \or,  the  undersigned]  con- 
testant, prays  that  the  proceeding  may  be  dismissed  with  costs. 

\I)ate?^  [Signature  of  contestant  or  attorney \ 

[  Verification,  if  required  by  the  surrogate's  order,  directing  written 
answer^ 

No.  22. 

[Ante,  p.  146.] 

PETITION  AND  ORDER  FOR  LEATE  TO  INTERYENE  ON  PROBATE. 

[Title:] 

To  Hon.  Delano  C.  Calvin,  Surrogate  of  the  county  of  New  York, 

[or,  to  the  Surrogate's  Court  of  the  county  of  New  York  ]  : 
The  petition  of  A.  B.  respectfully  shows  : 

I.  That,  on  the  day  of  ,  18  ,  a  petition,  to  prove  the 
last  will  and  testament  of  C.  D.,  was  duly  filed  in  the  office  of  the 
surrogate  of  the  county  of  New  York,  and  proceedings  for  the  proof 
of  such  will  are  now  pending  before  such  surrogate. 

II.  That  your  petitioner  is  [a  legatee  named  in  said  will — or,  a 
creditor  of  such  deceased,  stating  the  nature  and  amount  of  the  debt 
and  how  it  arose],  and  is  interested  in  the  probate  of  said  will. 

Your  petitioner,  therefore,  prays  [that  the  said  will  may  be  proved, 
and]  that  he  may  be  allowed  to  intervene  in  said  proceedings,  in  order 
to  protect  his  interests  therein. 

[Date.]  [Signature.] 

[  Verification.] 

[The  order  granting  leave  may  be  as  follows :]  On  reading  and  fil- 
ing the  verified  petition  of  A.  B.,  from  which  it  appears  that  the  said 
petitioner  therein  named,  is  interested  in  the  proof  of  the  will  of 
C.  D.,  deceased,  proceediiigs  for  which  are  now  pending  in  this  court, 
and  that  the  said  petitioner  desires  to  intervene  in  such  proceedings 
to  protect  his  interest  therein  :  now,  after  hearing  the  counsel  of  the 
petitioner  and  of  the  proponent  respectively, 

Ordered,  That  the  said  A.  B.  have  leave  to  appear  in  the  said 
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proceedings,  with  the  same  rights  and  privileges  as  if  he  had  been 
named  in  the  citation  herein. 

No.  23. 

[Ante,  p.  197.] 

NOTICE  EEQCIRING  EXAMINATION  OF  WITNESSES. 

[Titk.] 

Please  take  notice,  that  the  undersigned,  who  contests  the  probate 
of  the  alleged  will  of  said  decedent,  requires  the  examination  of  all 
the  subscribing  witnesses  to  said  alleged  will  [or,  of  all  the  witnesses 
to  said  will,  subscribing  witnesses,  or  otherwise — and  of  any  other 
witness  whose  testimony  the  surrogate  of  this  county  is  satisfied  may 
be  material]. 

[Daie.]  [Signafure  and  address.] 

No.  24. 

[Ante,  p.  149.] 

DEPOSITIONS  TO  PROTE  WILL. 

/.  Examination  of  subscribing  witness. 
[Title.] 

Examination  of  witnesses,  sworn  and  examined  in 
the  above-entitled  matter. 
[  Venue.] 

E.  S.,  of  New  York  city,  being  duly  sworn  as  a  witness  in  the 
above-entitled  matter,  and  examined  on  behalf  of  the  proponent  to 
prove  said  will,  says:  I  was  well  acquainted  with  J.  T.,  the  said  testa- 
tor, and  had  known  him  for  more  than  six  years  before  his  death. 
The  subscription  of  the  decedent's  name  to  the  instrument  now  shown 
to  me  and  offered  for  probate  as  his  last  will  and  testament,  and  bear- 
ing date  the  day  of  ,  was  made  by  the  decedent  at  150 
Bond  street,  in  the  city  of  New  York,  in  the  presence  of  myself  and 
P.  T.,  the  other  subscribing  witness.  At  the  time  of  such  subscription, 
the  said  decedent  declared  the  said  instrument  so  subscribed  by  him 
to  be  his  last  will  and  testament :  and  I  thereupon  signed  my  name  as 
a  witness  at  the  end  of  said  instrument,  at  the  request  of  said  dece- 
dent, and  in  his  presence  [and  in  the  presence  of  said  P.  T.].  I  also 
saw  said  P.  T.,  the  other  attesting  witness,  sign  his  name  as  a  witness 
at  the  end  of  said  will,  and  know  that  he  did  so  at  the  request  of  said 
decedent,  and  in  his  presence.  The  said  decedent,  at  the  time  of  so 
executing  said  instrument,  was  upwards  of  the  age  of  [twenty- one] 
years,  and  of  sound  mind,  memory  and  understanding,  and  not  under 
any  restraint  [or  in  any  respect  incompetent  to  devise  real  estate]. 

[  furat.]  [Signature.] 

II.    Examination  as  to  custody  of  will. 
[Title  and  Venue.] 

A.  B.  and  C.  D.,  being  duly  and  severally  sworn  and  examined 
before  ,  surrogate  of  the  county  of  ,  say  : 
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I.  The  said  A.  B.,  for  himself,  says  that  he  is  an  attorney  at  law, 
having  an  office  at  street,  in  the  city  of  New  York,  and  that,  at 
the  request  of  J.  K.,  now  deceased,  he  drafted  and  caused  to  be  pre- 
pared the  instrument  in  writing  now  produced  and  shown  him,  dated 

,  purporting  to  be  the  last  will  and  testament  of  J.  K.,  de- 
ceased; and  that  he  was  present  at  the  execution  of  the  same,  which 
took  place  at  his  office,  ,  aforesaid,  on  the  day  of  the  date  of 

said  instrument.  That  immediately  upon  the  execution  of  the  same, 
the  deceased,  J.  K.,  delivered  it  to  him  for  safe  keeping,  and  he  there- 
upon placed  the  same  in  the  safe  in  his  said  office,  where  it  remained 
until  the  day  of  ,  when  he  took  it  thence  and  delivered 

it  personally  to  C.  D.,  one  of  the  executors  named  therein. 

II.  The  said  C.  D.,  for  himself,  says  that  he  personally  received 
the  said  instrument  from  A.  B.,  the  person  herein  named,  on  the 

day  of  ,  as  above  stated;  that  the  same  remained  in  his  custody 

from  that  time  until  the         day  of  ,  when  he  brought  the  same 

to  the  office  of  the  surrogate  of  the  county  of  New  York,  where  he 
deposited  the  same  for  probate. 

III.  The  said  A.  B.  and  C.  D.,  further  say,  that  whilst  the  said 
instrument  remained  in  their  respective  custodies,  the  same  was  in  no 
respect  altered  or  changed. 

[Jurat^  [^Signatures  J\ 

III.  Examination  as  to  Handwriting  of  Attesting  Witnesses} 
[Title  and  Venue.] 

E.  D.,  being  duly  sworn  as  a  witness  in  the  above-entitled  matter, 
and  examined  on  behalf  of  the  proponent  of  said  will,  says : 

That  he  was  well  acquainted  with  P.  T.,  late  of  the  city  of  New 
York,  and  with  his  manner ,  and  style  of  handwriting,  having  often 
seen  him  write,  and  that  he  verily  believes  that  the  signature  purport- 
ing to  be  his,  subscribed  as  a  witness  to  the  instrument  in  writing  now 
produced  and  shown  to  deponent,  purporting  to  be  the  last  will  and 
testament  of  J.  T.,  deceased,  bearing  date  the        day  of  ,  is  the 

proper  signature  and  handwriting  of  said  P.  T. 

[  Jurat^  [Signature]. 

No.  25. 

[Ante,  p.  227.] 

DECREE  GRANTING  OR  REFUSING  PROBATE. 

At  a  Surrogate's  Court  [etc.\ 
[Title.] 

Satisfactory  proof  having  been  made  of  the  due  service  of  the 
citation  heretofore  issued  in  this  matter,  requiring  the  proper  parties 
to  be  and  appear  before  the  surrogate  of  the  county  of  Orange,  on 
the  day  of  ,  to  attend  the  probate  of  the  last  will 

and  testament  of  A.  B.,  late  of  the  town  of  Goshen,  in  the  county  of 


'  As  to  when  proof  of  handwriting  of  witness  is  competent,  see  ante,  p.  198. 
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Orange,  deceased,  bearing  date  the  day  of  ,  i8     ;  and 

C.  D.,  one  of  the  executors  named  in  said  will,  the  petitioner  herein, 
having  appeared  in  person,  and  by  E.  F.,  his  attorney,  in  support  of  the 
proof  of  the  same;  and  M.  B.,  the  widow  of  the  said  deceased,  having 
appeared  in  person,  and  by  W.  M.,  her  attorney,  and  filed  an  answer 
in  opposition  thereto;  and  G.  H.,  the  special  guardian  duly  appointed 
of  J.  K.  and  L.  M.,  minors,  two  of  the  heirs  and  next  of  kin  of  said 
deceased,  having  appeared  for  said  minors,  and  no  other  parties  or 
persons  having  appeared  herein;*  [And  A.  J.,  a  legatee  and  benefi- 
ciary under  said  will,  having  appeared  by  his  attorney,  J.  J.  T.,  in  pur- 
suance of  an  order  of  this  court  permitting  him  to  intervene  and  ap- 
pear herein.] 

And  witnesses  having  been  examined  and  proofs  taken,  and  the 
said  surrogate  having  heard  the  proofs  and  allegations  of  the  parties, 
and  mature  deliberation  being  had  thereon,  and  the  matter  having 
been  adjourned  to  this  day: 

It  is  adjudged:  That  the  said  instrument  in  writing,  purporting 
to  be  the  last  will  and  testament  of  the  said  A.  B.,  deceased,  was  [prop- 
erly executed  and  is  genuine  and  valid.  That  the  said  A.  B.,  at  the 
time  of  the  execution  of  the  said  instrument,  was  in  all  respects  com- 
petent to  execute  the  same,  and  was  not  under  restraint  or  undue  in- 
fluence. And  that  the  said  instrument  be,  and  the  same  hereby  is, 
admitted  to  probate,  and  established  as  a  will  of  real  or  personal 
estate — or,  was  not  executed  and  attested  in  the  manner  prescribed  by 
law  for  the  execution  and  attestation  of  last  wills  and  testaments;  and 
that  the  said  A.  B.,  at  the  time  of  the  execution  of  the  said  instru- 
ment, was  not  competent  to  execute  the  same;  and  that  the  execution 
thereof  by  him  was  procured  while  he  was  under  restraint  and  undue 
influence;  and  that  the  said  instrument  in  writing  is  null  and  void  as 
or  for  the  last  will  and  testament  of  the  said  A.  B.,  deceased]. 

[  Where  probate  is  granted  and  construction  is  asked,  add :  And  on 
motion  of  J.  J.  T„  counsel  for  said  A.  J.,  (intervening  legatee),  it  is  fur- 
ther adjudged  that  the  true  construction  and  legal  effect  of  the  fol- 
lowing paragraph  or  clause  of  said  will,  to  wit: — state  the  paragraph, — 
is  to  create  a  valid  express  trust  in  the  executor  as  trustee,  who  is  to 
receive  and  pay  over  the  rents  and  profits  and  income  of  the  dece- 
dent's estate  (other  than  that  otherwise  devised  or  bequeathed)  to  said 
A.  J.,  who  is  entitled  to  receive  the  same  as  a  beneficiary,  during  his 
life.] 

And  it  is  hereby  further  ordered,  adjudged,  and  decreed,  that 
the  objections  to  the  probate  not  hereinbefore  disposed  of,  be  and  the 
same  are  hereby  dismissed  as  unproven  and  unsustained. 

And  it  is  further  ordered,  that  the  surrogate's  charges,  and 
the  costs  of  the  respective  parties  who  have  appeared  herein,  be  paid 
out  of  the  estate  of  said  deceased. 

[Signature  of  Surrogate^ 
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No.  26. 

l^Anie,  p.  227.] 
WECKEE,  WHERE  THERE  IS  NO  CONTEST  5  COMMON  FORM. 

[r?v/i?.] 

The  citation  in  this  matter  having  been  duly  issued,  served,  and 
returned,  [or,  it  appearing  to  the  court,  by  the  petition  of  A.  B.,  the 
proponent,  that  the  said  A.  B.  is  the  sole  executor  named  in  the  will 
propounded,  and  is  the  only  heir  at  law  of  and  next  of  kin  to  the  said 
decedent,  and  that  there  is  no  widow — or,  husband,  eU.,]  such  proceed- 
ings were  thereupon  had  that  the  proofs  were  duly  taken,  and  the  alle- 
gations of  the  parties  appearing  having  been  heard,  and  the  surrogate 
having  inquired  particularly  into  all  the  facts  and  circumstances,  and 
being  satisfied  of  the  genuineness  of  the  will  and  the  validity  of  its 
execution,  and  the  competency  of  the  testator,  and  the  probate  of 
said  will  not  having  been  contested : 

It  is  adjudged,  that  the  instrument  offered  for  probate  in  this 
matter  is  the  last  will  and  testament  of  the  said  testator,  and,  as  such, 
is  valid  as  a  will  of  [real  and]  personal  property,  and  the  same  is 
hereby  admitted  to  probate  as  a  will  of  [real  and]  personal  property, 
and  that  letters  testamentary  be  issued  thereon  to  the  executor  A.  B., 
who  may  qualify  thereunder. 

[Signature  of  Surrogate^ 

No.  27. 

{Ante,  p.  222.] 

Decree  Establishing  Lost  or  Destroyed  Will. 

\As  in  Form  25  to  the  asterisk,  but  inserting  before  the  word  paper 
the  words  a  lost  or  destroyed ;  and,  if  may  be,  stating  approximate  date; 
and  continuing  ■]  and  no  instrument  in  writing,  purporting  to  be  the  last 
will  and  testament  of  M.  N.,  deceased,  having  been  produced,  and  after 
hearing  the  allegations  and  proofs  of  the  parties,  and  due  deliberation 
being  thereon  had,  the  surrogate  having  inquired  particularly  into  all 
the  facts  and  circumstances,  and  being  satisfied  of  the  genuineness  of 
the  said  lost  or  destroyed  will,  and  of  the  validity  of  its  execution,  and 
of  its  loss,  and  that  it  was  in  existence  at  the  time  of  the  testator's  death 
[or,  and  that  it  was  fraudulently  destroyed  in  the  testator's  lifetime],  and 
its  provisions  having  been  clearly  and  distinctly  proved  to  the  satisfaction 
of  the  surrogate,  by  at  least  two  credible  witnesses  [or,  one  credible  wit- 
ness, and  a  correct  copy  or  draft]:  Now,  on  motion  of  A.  T.,  attorney 
and  counsel  for  the  said  A.  B., 

It  is  adjudged,  that  M.  N.  duly  made  and  executed  his  last  will 
and  testament  in  the  year  18  ,  and  that  such  will  contained  the  fol- 
lowing provisions  [stating  them,  and  conclude  as  in  previous  Forms]. 


FORMS.  819 

No.  28. 

{Ante,  p.  198.] 

Interrogatories   under   Commission   to   Take   Testimony   of  Foreign 
Witness,  on  Probate.' 

Surrogate's  Court, 

County  of 
[  Tit/e  of  proceeding?^ 

Interrogatories  to  be  administered  respectively  to  W.  W.  and 
O.  P.,  of  Paris,  France,  who  are  witnesses  to  be  examined  under  the 
annexed  commission,  in  support  of  the  will  in  the  above-entitled  pro- 
ceeding: 

First  Interrogatory. — What  is  your  name,  age,  and  occupation,  and 
where  do  you  reside  ? 

Second  Interrogatory. — Were  you  acquainted  with  M.  N.,  late  of  the 
city  of  New  York,  deceased  ? 

State  for  how  long  a  time  prior  to  her  decease  you  had  known  the 
above-named  M.  N,,  now  deceased  ? 

Third  Interrogatory. — Look  at  the  instrument  in  writing,  bearing 
date  the  day  of  ,  purporting  to  be,  and  offered  for  probate 

as,  the  last  will  and  testament  of  the  said  M.  N.,  deceased,  and  say 
whether  or  not  you  were  present  as  a  witness  at  the  time  of  the  execu- 
tion of  the  same  ?  Did  you  see  the  said  M.  N.  subscribe  her  name  to 
the  said  instrument,  or  did  she  make  such  subscription  in  your  pres- 
ence, or  did  she  acknowledge  or  declare  to  you  that  the  signature 
"  M.  N.,"  at  the  foot  of  said  instrument,  was  her  signature  ? 

Fourth  Interrogatory. — Did  the  said  M.  N.,  at  any  time,  declare  the 
said  instrument  so  subscribed  by  her  to  be  her  last  will  and  testa- 
ment ?  if  so,  state  when  she  so  declared  it  to  be  her  last  will  and  tes- 
tament, and,  to  the  best  of  your  recollection,  what  words  were  used 
by  her  in  making  such  declaration;  also  state  at  what  place  said  in- 
strument was  executed  ? 

Fifth  Interrogatory. — State  if  you  were  requested  by  said  M.  N., 
at  the  time  of  the  above-mentioned  subscription  or  declaration,  to  sign 
said  instrument  as  subscribing  witness,  and  if  you  did  thereupon  sign 
as  such  witness,  and  if  either  of  the  signatures  of  the  witnesses  to  said 
instrument  is  your  signature,  and,  if  so,  specify  which  one  ? 

Sixth  Interrogatory. — Who  was  present  when  the  said  instrument 
was  declared  by  M.  N.  to  be  her  last  will  and  testament,  and  to  whom 
was  such  last,  declaration  made,  in  whose  presence  was  it  signed  by 
her,  and  in  whose  presence  were  you  requested  to  sign,  and  in  whose 
presence  did  you  sign,  as  witness  ? 

Seventh  Interrogatory. — Did  you  see  the  other  subscribing  witness 
to  the  said  instrument  sign  his  name,  and,  if  so,  state  his  name,  and  if 
he  signed  the  same  in  the  presence  of  said  M.  N.  and  yourself;  and  if 
he  signed  the  same,  as  witness,  at  the  request  of  the  said  M.  N.;  and  if 
she  declared  to  him  that  said  instrument  was  her  last  will  and  testa- 
ment? 


'  The  commission  is  in  the  form  and  tested  as  commissions  in  an  action.     The 
affidavit  may  be  the  same  as  Form  13,  ante,  mutatis  mutandis. 
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Eighth  Interrogatory— '^  Hi  the  said  M.  N.  over  [twenty-one]  years 
of  age  at  the  time  of  executing  such  instrument;  was  the  said  M.  N.  of 
sound  mind,  memory  and  understanding  at  the  time  of  executing  such 
instrument;  was  she,  at  such  time,  under  any  restraint  whatsoever; 
and  was  she,  in  any  respect,  incompetent  to  [devise]  real  estate  ? 

Ninth  Interrogatory. — Do  you  know  of  any  other  matter  or  thing 
relative  to  the  execution  of  the  said  instrument  by  the  said  M.  N.,  or 
to  the  condition  of  the  mind  of  the  said  M.  N.,  at  the  time  of  such 
execution  ?  answer  fully  and  particularly. 

{Signature  and  address  of  attorney \ 

Waiver  of  Cross-Interrogatories. 

I,  S.  G.,  the  special  guardian  of  the  infant  H.  I.,  interested  in  the 
probate  of  the  last  will  and  testament  of  M,  N.,  deceased,  do  hereby 
approve  of  the  foregoing  interrogatories,  and  waive  my  right  to  send 
out  cross-interrogatories. 

{^Signature  of  Special  Guardian.'] 

The  foregoing  interrogatories  are  allowed. 

[Date^  [Signature  of], 


Surrogate. 


No.  29. 

[Ante,  p.  257.] 

Petition  to  Revoke  Probate  within  One  Yeai*. 

Surrogate's  Court,  County. 

In  the  matter  of  the  probate  of  the 
alleged  last  will  of 

J.M., 

deceased. 


To  the  Surrogate's  Court  of  county  : 

The  petition  of  H.  M.,  of  ,  in  the  State  of  ,  respect- 

fully shows,  as  follows: 

Your  petitioner  alleges '  [upon  his  information  and  belief]: 

I.  That  a  paper  writing,  bearing  date  the  day  of  , 
18  ,  purporting  to  be  the  last  will  and  testament  of  J.  M.,  deceased, 
and  appointing  G.  J.  executor  thereof,  was  duly  admitted  to  probate 
by  the  surrogate  of  the  county  of  ,  on  the  day  of  '  , 
18     ,  as  a  will  of  personal  property. 

II.  That  the  said  paper  writing  is  not  the  last  will  and  testament 
of  the  said- J.  M.,  deceased. 

1  For  other  allegations  against  validity  of  will,  see  No.  21,  ante.  Where  pro- 
bate was  granted  by  default  or  in  consequence  of  a  mistake,  or  where  it  was  improp- 
erly obtained  upon  a  false  suggestion  of  fact,  without  notice  to  the  party  entitled 
to  administration,  or  upon  a  fraudulent  concealment  of  the  truth  with  respect  to  a 
material  fact,  revocation  may  be  had  by  motion  on  affidavit,  instead  of  by  petition. 
(See  ante,  p.  255.) 
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III.  That  the  said  J.  M.,  deceased,  was  not,  at  the  time  of  the 
making  and  subscribing,  or  of  the  acknowledging  by  him,  the  said 
J.  M.,  of  the  said  paper  writing,  purporting  to  be  his  last  will  and  tes- 
tament, of  sound  mind  or  memory,  or  in  any  respect  capable  of  mak- 
ing a  will. 

IV.  That  the  said  J.  M.,  deceased,  did  not,  at  the  time  of  making 
the  subscription  at  the  end  of  said  alleged  will,  or  at  the  time  of  ac- 
knowledging the  same  subscription  to  have  been  made  by  him  to  the 
attesting  witnesses  to  the  said  paper  writing,  declare  the  said  paper 
writing  to  be  the  last  will  and  testament  of  him,  the  said  J.  M. 

V.  That  the  attesting  witnesses  to  said  alleged  will  did  not,  nor  did 
either  of  them,  sign  his  name  as  a  witness  at  the  end  of  said  alleged 
will,  at  the  request  of  the  said  J.  M . 

VI.  That  the  said  paper  writing,  purporting  to  be  such  last  will 
and  testament,  was  obtained,  and  the  execution  thereof  by  said  J.  M. 
procured,  by  fraud  and  circumvention,  and  undue  influence  practiced 
against  and  upon  the  said  J.  M.  by  R.  J.,  M.  J.,  I.  J.,  and  G.  J.,  or 
some  one  of  them,  or  some  other  person  or  persons  unknown  to  the 
subscriber. 

VII.  That  the  said  paper  writing  was  not  freely  and  voluntarily 
executed  or  made  as  his  last  will  and  testament,  by  said  j.  M.,  de- 
ceased, but  that  the  subscription  thereto,  and  publication  thereof,  by 
him,  the  said  J.  M.,  were  procured  by  fraud  and  coercion  exercised 
upon  him,  the  said  J.  M.,  deceased,  by  the  said  R.,  M.,  I.,  and  G.,  or 
some  one  of  them,  or  some  other  person  or  persons  to  the  subscriber 
unknown. 

VIII.  That  the  said  paper  writing  was  not  duly  and  sufficiently 
proved  before  the  said  J.  C,  as  such  surrogate,  when  so  admitted  to 
probate  as  aforesaid,  and  that  the  proofs  taken  at  the  said  surrogate's 
court,  on  such  admission  thereof  to  probate,  did  not  and  do  not  show 
or  establish  that  the  said  J.  M.,  deceased,  was  of  sound  mind  or 
memory  when  the  said  alleged  will  was  made,  or  that  he  was  free 
from  restraint  when  he  made  the  same,  or  that  the  same  alleged  will 
was  subscribed  by  the  said  J.  M.,  or  declared  by  him  to  be  his  last 
will  and  testament,  in  the  manner  required  by  the  statute  in  that 
behalf,  or  that  the  same  was  duly  attested  as  required  by  said 
statute. 

IX.  Your  petitioner  further  alleges,  that  [the  said  G.  J.,  named  as 
executor  in  said  will,  has  taken  upon  himself  the  execution  thereof, 
and  letters  testamentary  have  been  duly  issued  to  him  in  accordance 
therewith — or,  G.  B.  has  been  duly  appointed  administrator  with  the 
will  annexed  of  the  said  J.  M.,  and  letters  of  administration  issued  to 
him],  and  such  letters  are  now  in  full  force  and  effect. 

X.  That  the  only  legatees  named  in  the  said  will  are  [E.  F.  and 
L.  M.,  both  of  whom  are  now  alive  and  of  full  age,  and  residing  at 
New  York  city,  in  this  State — or,  E.  F.,  who  is  a  minor,  and  resides  at 
137  Hoyt  street,  in  Brooklyn,  Kings  county,  and  State  of  New  York, 
with  B.  F.,  who  is  his  general  guardian;  and  L.  M.,  who  has  died  since 
the  said  will  was  admitted  to  probate,  and  of  whose  estate  J.  K.,  resid- 
ing at  Yonkers,  in  Westchester  county,  in  this  State,  has  been  duly  ap- 
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pointed  executor  by  the  surrogate  of  said  county,  by  letters  bearing 
date  the  day  of  ,  i8     ,  which  letters  are  now  in  full  force 

and  effect]. 

XI.  Your  petitioner  further  alleges,  that  he  is  the  son  of  the  said 
J.  M.,  deceased,  and  one  of  his  next  of  kin,  [or,  that  he  is  a  person  in- 
terested in  the  estate  of  the  said — etc.,  describing  how]. 

Wherefore,  your  petitioner  prays  for  a  decree  revoking  said  pro- 
bate; and  for  such  other  and  further  relief  as  may  be  just;  and  that 
the  said  executor  [or,  administrator  with  the  will  annexed],  and  all  of 
the  devisees  and  legatees  named  in  said  alleged  will,  and  all  other 
persons  who  are  parties  to  the  proceeding  in  which  said  probate  was 
granted,  be  cited  to  *  show  cause  why  said  probate  should  not  be  re- 
voked *;  and  why  your  petitioner  should  not  have  such  other  and  fur- 
ther relief  as  may  be  just. 

\Z)ate.]  [Signature.] 

[Verification.     See  No.  x']?^ 

[Citation:  insert  in  general  Form  {see  No.  4)  the  words  between  the 
asterisks  in  above  Form.] 

No.  30. 

[Ante,  p.  260.] 
DECREE  EETOKING  OR  CONFIRMING  PROBATE. 

[Title.] 

A  verified  petition  containing  allegations  against  the  validity  of 
the  last  will  and  testament  of  J.  M.,  late  of  the  city  of  ,  deceased, 
and  against  the  competency  of  the  proof  thereof,  having  been  pre- 
sented to  the  surrogate's  court  of  the  county  of  ,  on  the 
day  of  ,  18  ,  by  H.  M.  [one  of  the  next  of  kin  of  said  J.  M., 
deceased],  and  a  citation  having  been  thereupon  issued,  requiring 
the  executor  [or,  administrator  with  the  will  annexed]  of  said 
will,  and  all  the  devisees  and  legatees  therein  named  [and  all  other 
persons  who  were  parties  to  the  proceedings  for  said  probate],  to 
appear  before  said  surrogate['s  court],  on  the  day  of  , 
18  ,  to  show  cause  why  the  probate  of  the  said  will  should  not  be  re- 
voked : 

And  the  said  citation  having  been  returned,  with  proof  of  due  serv- 
ice thereof  on  all  the  persons  to  whom  it  was  directed  ;  and  on  the 
return  day  of  said  citation,  said  executor  [or,  administrator  with 
the  will  annexed]  of  said  H.  M.,  deceased,  having  appeared  by  B.  T., 
his  attorney  and  counsel,  and  interposed  an  answer  [denying  the  facts 
and  conclusions  stated  in  said  allegations]  ;  and  the  said  H.  M.  hav- 
ing appeared  by  A.  T.,  his  attorney  and  counsel,  and  S.  G.  having 
been  appointed  by  the  said  surrogate  special  guardian  for  the  minors 
E.  F.  and  G.  H.,  to  appear  for  and  take  care  of  their  interests  in  this 
proceeding,  and  having  duly  appeared  herein  as  such  special  guardian, 
and  no  one  else  having  appeared  ;  and  said  surrogate  having  duly 
heard  the  allegations  and  proofs  of  the  parties,  [and  having  proceeded 
to  take  the  proofs  of  the  subscribing  witnesses  to  said  will,]  and  due 
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deliberation  being  had  thereon.*    And  it  appearing  to  the  said  surro- 
gate that  l/iere  state  the  objection  to  validity  sustained ;  see  No.  25]. 

Now,  on  motion  of  A.  T.,  attorney  for  said  petitioner  : 

It  is  adjudged  and  decreed,  that  said  paper  writing  is  not 
sufficiently  proved  to  be  the  last  will  of  said  H.  M.  \or,  is  invalid 
for  the  reason  that,  stating  it],  and  that  the  probate  thereof,  and  the 
decree  therefor,  entered  the  day  of  ,18       [and  the  let- 

ters testamentary — or,    of    administration  with  the   will   annexed — 
issued  thereon,  be,  and  the  same  hereby  are,  revoked]. 

[Cr,  after  reciting  facts  found  by  the  surrogate,  insert,  in  lieu  of  mat- 
ter following  the  asterisk  •]  It  IS  ADJUDGED    AND  DECREED,  that  Said 
•last  will  and  testament  of  J.  M.,  deceased,  and  the  probate  thereof, 
heretofore  made,  and  the  decree  entered  thereon  in  this  court,  on  the 
day  of  »  18    ,  be,  and  the  same  hereby  are,  in  all  re- 

spects, ratified  and  confirmed. 

And  it  is  further  ordered,  t.  That  the  above-mentioned  allega- 
tions, filed  in  this  proceeding,  on  the  day  of  ,  18  ,  by 
H.  M.,  be,  and  the  same  hereby  are,  dismissed  [but  that  the  expense 
of  this  proceeding  shall  not  be  charged  personally  against  the  said 
H.  M.].  2.  That  said  G.  J.,  as  the  executor  of  said  will  of  J.  M.,  de- 
ceased, pay  to  his  counsel,  out  of  any  funds  that  are  or  may  come 
under  his  control  as  such  executor,  the  sum  of  dollars,  for  costs 
of  this  proceeding.  3.  That  the  sum  of  dollars  be,  and  the  same 
is,  hereby  allowed  to  S.  G.,  the  special  guardian  appointed  in  this  pro- 
ceeding for  the  minors  E.  F.  and  G.  H.,  one  half  of  such  amount  to 
be  paid  by  each  of  said  minors  to  said  special  guardian  out  of  their 
respective  estates. 

\Signature  of]. 

Surrogate. 

No.  31. 

[An/e,  p.  267.] 

PKOCEEDINGS  TO  COMPEL  EXECUTOB  TO  qUALIFY. 

/.  Petition  to  obtain  order  to  qualify. 
[Title.] 
To  ,  Surrogate  of  the  county  of 

The  petition  of  A.  B.  respectfully  shows  as  follows  :  Your  petition- 
er alleges  [upon  information  and  belief], 

I.  That  your  petitioner  is  [one  of  the  legatees  named  in  the  will 
— or,  a  creditor — stating  the  amount  of  the  debt,  and  how  it  arose]  of  C. 
D.,  deceased. 

II.  That  the  will  of  the  said  C.  D.  was,  on  the  day  of  , 
18  ,  duly  admitted  to  probate  by  the  surrogate's  court  of  this 
county. 

III.  That  one  J.  K.,  residing  at  No.  ,  street,  in  the 
city  of  ,  is  named  as  an  executor  \or,  has  been  duly  chosen 
executor  by  virtue  of  a  power  contained]  in  said  will,  and  has  not 
renounced,  and  has  not  yet  appeared  to  qualify  and  take  upon  himself 
the  execution  of  the  said  will,  notwithstanding*  more  than  thirty  days 
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have  elapsed  since  said  will  was  admitted  to  probate  as  aforesaid  [orr 
since  such  choice  was  made].  [Or,  if  objections  have  been  filed  and  dis- 
missed, substitute,  for  what  follows  the  *,  five  days  have  elapsed  since 
objections  to  the  granting  of  letters  to  him,  filed  on  the  day  of 

,  i8     ,  were  dismissed  by  the  surrogate.] 
IV.  That  no  previous  application  for   such   an  order  has  been 
made. 

Wherefore,  your  petitioner  prays,  that  an  order  may  be  made,  re- 
quiring the  said  J.  K.  to  qualify  as  such  executor,  within  a  certain 
time  therein  to  be  specified,  and  that,  in  default  thereof,  he  be  deemed 
to  have  renounced  the  said  appointment. 

[Date.]  A.  B.     ■ 

[  Verification.] 

II.  Order  that  Executor  Qualify  or  be  Deemed  to  have  Renounced. 
[Title.] 

On  reading  and  filing  the  petition  of  A.  B.,  dated  the  day  of 

,  i8    ,  and  on  motion  of  A.  T.,  attorney  and  counsel  for  said 
petitioner. 

It  is  ordered,  that  J.  K.,  of  No.  ,  street,  in  the  [city  of 

],  qualify  as  an  executor  of  the  will  of  A.  B.,  late  of  ,  de- 

ceased, on  or  before  the  day  of  ,  i8     ;  and  that,  in  de- 

fault of  so  doing,  he  be  deemed  to  have  renounced  his  appointment 
as  such. 

///.  Order  that  Executor  be  Deemed  to  have  Renounced. 
[Title.] 

On  reading  and  filing  the  order  made  in  this  matter,  upon  the  peti- 
tion of  A.  B.,  on  the  day  of  ,  i8  ,  requiring  J.  K.,  the 
executor  named  in  the  will  of  C.  D.,  deceased,  to  qualify  as  such 
executor,  on  or  before  the  day  of  ,  i8  ,  and  directing 
that,  in  default  thereof,  he  be  deemed  to  have  renounced  the  said  ap- 
pointment, and  due  proof  of  the  due  service  thereof,  on  the  said  J.  K., 
and  the  said  J.  K.  having  neglected  to  qualify  as  required  by  said 
order,  and  an  order  having  on  that  day  been  entered,  allowing  him 
until  this  day  to  qualify,  and  he  having  failed  to  qualify  within  said 
time,  and  no  further  order  extending  the  time  having  been  granted, 

Ordered,  That  the  said  J.  K.,  by  reason  of  such  neglect,  has,  and 
is  to  be  deemed  to  have,  renounced  the  appointment  as  executor  as 
aforesaid. 

[Date^  [Signature  of], 

Surrogate. 

No.  32. 

{Ante,  p.  266.] 

RENUNCIATION  OF  EXECUTOR. 

[Title?^ 

I,  C.  D.,  of  the  city  of  New  York,  one  of  the  executors  named 
and  appointed  in  and  by  the  last  will  and  testament  of  A.  B.,  late  of 
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the  city  of  New  York,  deceased,  do  hereby  *  renounce  the  said  ap- 
pointment, and  all  right  and  claim  to  letters  testamentary  on  the  said 
last  will  and  testament,  or  to  act  as  executor  thereof. 

[Date.]  [Signature.] 

[  To  be  authenticated  as  a  deed,  or  attested  by  witness  to  surrogate's 
satisfaction^ 

;  KETRACTION  OF  ABOVE. 

\_As  above,  to  the  asterisk,  continuing  .•]  retract  the  renunciation  of 
my  said  appointment,  and  of  the  right  and  claim  to  letters  testament- 
ary on  said  will,  and  the  right  to  act  as  one  of  the  executors  thereof, 
which  was  filed  in  the  office  of  the  surrogate  of  county;  and 

pray  that  letters  testamentary  may  be  granted  to  me,  according  to  law, 
as  one  of  such  executors  thereof. 

[Date.]  [Signature.] 

[Addressed]  To  , 

Surrogate. 
[Authentication,  same  as  of  renunciation^ 

No.  33. 

\_Ante,  p.  268.] 
OATH  OR  AFFIRMATION  OF  EXECUTOR  OR  ADMINISTRATOR. 

[  Venue.] 

I,  C.  D.,  one  of  the  executors  named  in  [or,  appointed  by  virtue 
of  a  power  contained  in]  the  last  will  and  testament  of  [or,  about  to 
be  appointed  sole  administrator  of  the  estate  of]  A.  B.,  late  of  the 
city  of  New  York,  deceased,  do  depose  [or,  solemnly,  sincerely,  and 
truly  affirm]  and  say,  that  I  am  a  resident  of  New  York  city,  in  the 
State  of  New  York,  and  over  twenty-one  years  of  age,  and  that  I  will 
well,  faithfully  and  honestly  discharge  the  duties  of  executor  of  the 
said  last  will  and  testament  [or,  of  such  administrator]. 

[Jurat?^  [Signature?^ 

No.  34. 

[Ante,  p.  268.] 
LETTERS  TESTAMENTARY. 

The  People  of  the  State  of  New  York, 

To  all  to  whom  these  presents  shall  come,  or  whom  they  may  concern, 
send  greeting: 

Know  ye,  that  at  the  county  of  New  York,  on  the  day  of  , 
in  the  year  of  our  Lord  one  thousand  eight  hundred  and  , 

before  Hon.  Delano  C.  Calvin,  surrogate  of  our  said  county,  the 
last  will  and  testament  of  A.  B.,  deceased,  was  proved,  and  is  now 
approved  and  allowed  by  us;  and  the  said  A.  B.  having  been  at  the 
time  of  his  death  a  resident  of  the  county  of  New  York  [or  state 
other  ground  of  jurisdiction],  by  means  whereof  the  proving  of  said 
will,  and  the  granting  of  administration  of  all  and  singular  the  goods, 
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chattels,  and  credits  of  the  said  testator,  and  also  the  auditing,  allow- 
ing, and  judicially  settling  the  account  thereof,  doth  belong  to  us,  the 
administration  of  all  and  singular  the  goods,  chattels,  and  credits  of 
the  said  deceased,  in  any  way  concerning  his  will,  is  granted  unto  C. 
D.,  one  of  the  executors  in  the  said  will  named,  he  being  first  duly 
sworn  well,  faithfully  and  honestly  to  discharge  the  duties  of  such 
executor. 

Witness,  Hon.  Delano  C.  Calvin,  surrogate  of  our  said  county, 
at  the  city  of  New  York,  the  day  of  ,  one  thousand  eight 

hundred  and  eighty- 

[Stgnafure  of], 
[Seal.]  The  Surrogate. 

No.  35. 

[Ante,  p.  270.] 
PETITION  FOB  SUPPLEMENTARY  LETTERS. 


In  the  matter  of  the  application  of 

CD., 

for  supplementary  letters  testamentary 
to  be  issued  to  him,  on  the  will  of 
A.  B.,  deceased. 


To  ,  Surrogate  of  the  county  of  New  York. 

The  petition  of  C.  D.,  of  street,  of  the  city  of  New  York, 

respectfully  shows:  ' 

I.  That  the  will  of  A.  B.  deceased,  late  of  street,  in  the  city 
of  New  York,  was,  on  the  day  of  ,  18  ,  duly  admitted  to 
probate  by  the  surrogate  of  the  county  of  New  York,  and  recorded 
by  him  in  Liber  ,  page  ,  of  the  records  of  wills  in  his 
office,  and  on  the  day  of  ,  18  >  letters  testamentary  were 
issued  thereupon,  by  the  said  surrogate,  to  M.  N.,  one  of  the  execu- 
tors named  therein. 

II.  That  your  petitioner  is  one  of  the  executors  named  in  said 
will,  but  at  the  time  of  the  admission  of  the  said  will  to  probate,  and 
the  issue  of  letters  thereon,  he  was  a  minor  under  the  age  of  twenty- 
one  years,  by  reason  whereof  letters  testamentary  could  not  issue  to 
him. 

III.  That  your  petitioner,  since  the  said  will  was  admitted  to  pro- 
bate, to  wit,  on  the  day  of  j  18  ,  arrived  at  the  age  of 
twenty-one  years. 

IV.  That  the  execution  of  said  will  is  not  yet  completed,  but 
[state  what  remains  to  be  done  to  complete  the  will]. 

Wherefore,  your  petitioner  prays,  that  supplementary  letters  testa- 
mentary may  be  issued  to  him  in  the  same  manner  as  the  original  let- 
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ters,  and  that  he  may  be  authorized  to  join  in  the  execution  of  such 
will  with  the  person  already  appointed. 

[  Verification.^ 

No.  36. 

[Ante,  p.  274.] 

GRANTING  ANCILLAET  LETTERS  ON  FOREIGN  PROBATE. 

/.  Petition. 
Surrogate's  Court,  county  of 


In   the   matter  of   the   application   for 
ancillary  letters  testamentary  on  the 


will  of 

A.  B., 


deceased. 


To  the  Surrogate's  Court  of  the  county  of 

The  petition  of  C.  D.  respectfully  shows  as  follows:  Your  peti- 
tioner alleges  [upon  information  and  belief] : 

I.  That,  on  the  day  of  ,  18  ,  the  will  of  A.  B.,  de- 
ceased, was  duly  admitted  to  probate  by  the  county  court  of  Cook 
county,  in  the  State  of  Illinois,  a  court  of  competent  jurisdiction  for 
that  purpose,  being  a  court  within  the  State  [or,  territory — or,  country] 
where  said  will  was  executed  [or,  where  said  testator  resided,  at  the 
time  of  his  death],  and  said  will  was  duly  recorded  in  the  office  of  the 
said  county  court,  on  the             day  of  ,  18     . 

II.  That,  on  the  day  of  ,  18  ,  letters  testamentary 
upon  the  estate  of  the  said  A.  B.,  deceased,  were  duly  issued  to  your 
petitioner,  as  the  sole  executor  named  in  said  will,  and  by  virtue 
thereof  your  petitioner,  under  the  laws  of  the  State  of  Illinois,  became 
and  is  solely  entitled  to  the  possession  of  the  personal  estate  of  the 
said  A.  B.,  situated  in  the  State  of  Illinois  [or  state  that  letters  testa- 
mentary have  not  been  granted\. 

III.  That  an  exemplified  copy  of  the  [record  of]  said  will,  and  of 
the  decree  admitting  the  same  to  probate  [and  of  the  letters  issued 
thereupon]  is  hereto  annexed,  and  marked  "  Exhibit  A." 

IV.  That  said  will  relates  to  personal  property,  and  that  the  value 
of  such  property,  left  by  the  deceased,  does  not  exceed,  in  value,  the 
sum  of  dollars. 

V.  Your  petitioner  further  alleges,  that  he  has  made  diligent  search 
to  discover  who  are  the  creditors  of  the  said  A.  B.,  residing  in  the 
State  of  New  York,  to  wit:  [Here  state  the  efforts  made  to  ascertain  the 
creditors,  as  that  he  has  advertised,  etc.],  and  that,  according  to  the  best 
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information  and  belief  of  your  petitioner,  the  only  creditors  of  the 
said  A.  B.,  who  reside  in  the  State  of  New  York,  and  the  only  persons 
so  resident  who  may  make  any  claim  against  the  estate  of  the  said 
A.  B.,  are  J.  K.  and  L.  M.,  both  of  New  York  city. 

Your  petitioner,  therefore,  prays  that  ancillary  letters  testamentary 
upon  the  estate  of  the  said  A.  B.,  may  be  issued  to  him,  and  to  that 
end  that  a  citation  may  issue,  according  to  law. 

[Z>a(e.]  [Signaiure.] 

H.  A., 

Attorney  for  C.  D. 

[  Verification^ 

II.  Citation  thereon. 

{^Insert  after  "  Greeting  "  in  No.  4:] 

Whereas,  C.  D.,  of  ,  has  lately  applied  to  our  surrogate's 

court  of  the  county  of  ,  for  ancillary  letters  testamentary  under 

the  last  will  and  testament  of  the  said  A.  B.,  deceased,  an  exempUfied 
copy  of  which  was,  on  the  day  of  >  18     ,  filed  in  this 

office;  therefore,  you  and  each  of  you  are  cited  to  appear  before  our 
said  surrogate,  at  his  office,  in  the  city  of  ,  on  the  day  of 

,18     ,  at  o'clock  in  the  noon  of  that  day,  then  and 

there  to  show  cause  why  such  letters  should  not  issue. 

[Teste;  Seat;  and  Signatures  j  as  in  No.  4.  J 

///.  Decree  Awarding  Ancillary  Letters  Testamentary. 

At  a  Surrogate's  Court  \etc\ 
[Title.] 

An  exemplified  copy  of  the  [record  of  the]  will  of  A.  B.,  late  of 
the  [  of  ,  and  State  of  ],  deceased,  and  of  the  judg- 

ment, decree  or  order  of  the  court  of  ,  within  said  [State], 

entered  the  day  of  ,  18     ,  duly  admitting  the  same  to  pro- 

bate [and  of  the  letters  testamentary  issued  thereon  to  C.  D.,  the  ex- 
ecutor in  said  will  named],  having  been  filed  in  this  court,  on  the 
day  of        ,18       [together  with  an  instrument  duly  executed  by  said 
C.  D.,  authorizing  E.  F.,  of  No.        ,  street,  in  ,  to  receive 

ancillary  letters  of  administration,  with  the  will  annexed,  upon  the 
estate  of  said  A.  B.];  and  the  said  C.  D.,  having  therewith  presented 
to  and  filed  in  this  court  his  duly  verified  petition,  praying  for  a  de- 
cree awarding  to  him  [or,  to  E.  F.]  ancillary  letters  testamentary  on 
said  will  [or,  of  administration,  with  the  will  annexed,  upon  the  goods, 
chattels  and  credits]  of  said  A.  B.,  deceased  [and  the  surrogate  having 
ascertained,  to  his  satisfaction,  that  there  are  no  creditors  or  persons 
claiming  to  be  creditors  of  the  said  decedent  residing  within  the  State 
of  New  York]: 

Now,  on  motion  of  A.  T.,  attorney  and  counsel  for  said  C.  D., 

It  is  adjudged  and  decreed,  that  administration,  with  the  will 

annexed,  on  the  goods,  chattels  and  credits,  within  this  State,  of  A. 

B.,  deceased,  be,  and  the  same  is  hereby,  awarded  to  said  ;  and 

that  ancillary  letters  testamentary  on  said  will  [or,  of  administration 
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with  said  will  annexed]  issue  to  the  said  ,  upon  his  taking  and 

subscribing  the  statutory  oath  or  affirmation,  and  executing,  accord- 
ing to  law,  a  bond,  with  sufficient  sureties,  in  a  penalty  of 
dollars. 

[^Signature  of  ], 

Surrogate. 

Ancillary  Letters. 

The  People  of  the  State  of  New  York, 

To  all  to  whom  these  presents  shall  come,  or  whom  they  may  con- 
cern, send  greeting: 

Know  ye,  that  at  the  county  of  ,  State  of  ,  on  the 

day  of  ,  in  the  year  of  our  Lord  one  thousand  eight 

hundred  and  ,  before  ,  surrogate  of  said  county 

of  ,  the  last  will  and  testament  of  ,  late  of  the  county 

of  ,  aforesaid,  deceased,  was  proved,  and  an  exemplified  copy 

thereof  is  now  on  file  in  the  office  of  the  surrogate  of  [Westchester] 
county.  New  York;  and  he,  the  said  deceased,  having  been  at  or  im- 
mediately previous  his  death  a  resident  of  the  said  county  of  , 
but  leaving  real  and  personal  estate  in  our  said  county  of  [West- 
chester], by  reason  whereof  the  registering  of  said  exemplified  copy 
of  said  will,  and  the  granting  and  administration  of  all  and  singular 
the  goods,  chattels  and  credits  of  the  said  testator  in  our  said  county 
of  [Westchester],  and  also  the  auditing,  allowing  and  final  discharging 
the  account  thereof  doth  belong  unto  us,  the  administration  of  all  and 
singular  the  goods,  chattels  and  credits  of  the  said  deceased,  in  said 
[Westchester]  county,  and  anywise  concerning  the  property  in  said 
last-named  county,  devised  and  bequeathed,  by  the  said  last  will  and 
testament,  is  hereby  granted  unto  ,  the  execut  ,  in  said 
will  named,  he  being  first  duly  sworn  faithfully  and  honestly  to  dis- 
charge the  duties  of  such  execut        according  to  law. 

In  testimony  whereof,  we  have  caused  the  seal  of  office  of  our 
said  surrogate  to  be  hereunto  annexed. 

\Signature?[ 

No.  37. 

^  \Ante,  p.  272.] 

STATING  GRANT  OF  LETTERS  TESTAMENTARY. 

/.  Affidavit  of  Intention  to  File  Objections  Against  Grant  of  Letters. 
[Title  and  Venue.] 

J.  B.,  of  the  city  of  New  York,  being  duly  sworn,  says: 

I.  That  she  is  the  widow  of  A.  B.,  late  of  the  city  of  New  York, 
deceased,  whose  last  will  and  testament  was,  on  the  day  of  , 
18  ,  duly  admitted  to  probate  by  the  surrogate  of  the  county  of  New 
York,  and  of  which  said  will  C.  D.  is  named  one  of  the  executors. 

II.  That  she  is  a  legatee  under  the  said  last  will,  and  is  advised 
and  believes  that  there  are  one  or  more  legal  objections  against  the 
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granting  of  letters  testamentary  thereon  to  the  said  C.  D.,  and  that 
she  intends  to  file  a  specific  statement  of  the  same. 

[/urat.^  [Signaiure.'] 

II.  Objections  Against  the  Granting  of  Letters  Testamentary. 

[Title.] 

To  Hon.  Delano  C.  Calvin,  surrogate  of  the  county  of  New  York: 

The  objections  of  J.  B.,  of  the  city  of  New  York,  widow,  a  legatee 
under  the  last  will  and  testament  of  A.  B.,  late  of  the  city  of  New 
York,  deceased,  against  the  granting  of  letters  testamentary  of  the 
said  last  will  and  testament  to  C.  D.,  one  of  the  executors  therein 
named. 

I^irst  Objection.  That  the  said  C.  D.  is  incompetent  to  execute  the 
duties  of  his  trust  as  executor  of  the  last  will  and  testament,  by  reason 
of  improvidence. 

Second  Objection.  That  the  circumstances  of  the  said  C.  D.  are 
such  that  they  do  not  afford  adequate  security  to  the  creditors,  lega- 
tees and  relatives  of  the  said  deceased  for  the  due  administration  of 
the  estate;  that  he  has  recently  failed  in  his  business  as  a  merchant 
of  the  city  of  New  York,  and  become  insolvent;  and  that  the  debts 
owing  by  the  said  C.  D.  greatly  exceed  the  amount  of  property  be- 
longing to  him. 

\Pated^  {Signature?^ 

[  Venue.] 
J.  B.,  of  ,  in  \or  the  attorney  may  verify],  being  duly 

sworn,  says  he  believes  the  foregoing  statement  of  objections,  by  him 
subscribed,  to  be  true. 

\Jurat?^  [Signature^ 

III.  Order  for  Inquiry  and  Stay. 

At  a  Surrogate's  Court  \etcX 
[Title.]  "-     ^ 

On  reading  and  filing  the  objections  of  J.  B.,  the  widow  of  A.  B., 
late  of  the  city  of  New  York,  deceased,  and  a  legatee  under  his  last 
will  and  testament,  against  the  granting  of  letters  testamentary  of  the 
said  last  will  and  testament  to  C.  D.,  one  of  the  executors  therein 
named: 

Ordered,  That  the  said  C.  D.  personally  appear  before  the  surro- 
gate of  the  county  of  New  York,  at  his  office  in  the  city  of  New  York, 
on  the  day  of  ,  at  1 1  o'clock  in  the  forenoon  of  that  day, 

and  attend  the  inquiry  into  the  said  objections;  and  that  the  said  J.  B. 
appear  at  the  same  time  and  place,  and  proceed  with  the  inquiry  into 
the  said  objections. 

[Signature  of], 

Surrogate. 
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IV.  Order  on  Objections. 

At  a  Surrogate's  Court  \etci\. 
\Title.\ 

J.  B.,  the  widow  of  A.  B.,  late  of  the  city  of  New  York,  deceased, 
and  a  legatee  under  his  last  will  and  testament,  having  duly  filed  her 
objections  against  the  granting  of  letters  testamentary  of  the  said  last 
will  and  testament  to  C.  D.,  one  of  the  executors  named  therein,  and 
the  surrogate  having  inquired  into  the  said  objections,  and  due  proof 
having  been  taken,  and  after  hearing  counsel  for  the  respective  par- 
ties, and  it  appearing  to  the  said  surrogate  that  [the  said  C.  D.  is  in- 
competent, by  reason  of  improvidence,  to  execute  the  duties  of  his 
trust  as  such  executor, 

Ordered,  That  letters  testamentary  of  the  said  last  will  and  testa- 
ment be  refused  to  the  said  C.  D.]. 

\Pr,  the  circumstances  of  the  said  C.  D.  are  such  that  they  do  not 
afford  adequate  security  to  the  creditors,  legatees  and  relatives  of  the 
said  deceased,  for  the  due  administration  of  the  said  estate, 

Ordered,  That  such  letters  testamentary  aforesaid  be  refused  to 
the  said  C.  D.  until  he  shall  give  a  bond,  as  required  by  law,  in  a  pen- 
alty of  dollars.] 

\Pr,  the  said  C.  D.  is,  in  all  respects,  competent  to  execute  the 
duties  of  his  trust  as  such  executor,  and  that  he  is  not  disqualified 
therefrom  by  reason  of  improvidence,  and  that  the  circumstances  of 
the  said  C.  D.  are  such  that  they  do  afford  adequate  security  for  the 
due  administration  of  said  estate, 

Ordered,  That  the  objections  filed  by  the  said  J.  B.  against  the 
issuing  of  letters  testamentary  to  the  said  C  D.  be  dismissed. 

It  is  further  ordered.  That  the  said  J.  B.  pay  the  costs  of  the 
said  C.  D.  on  this  proceeding,  and  the  fees  and  expenses  thereof  to 
be  taxed.] 

[Signature  of\ 

Surrogate. 

No.  38. 

\Ante,  p.  270.] 

ORDER  FOR  SUPPLEMENTARY  LETTERS  TESTAMENTARY. 

\^Title.\ 

Whereas,  J.  C.  D.,  named  in  the  last  will  and  testament  of  A.  R.  as 
one  of  the  executors  thereof,  was,  at  the  time  said  will  was  admitted 
to  probate,  an  infant  under  the  age  of  twenty-one  years,  by  reason 
whereof  letters  testamentary  could  not  issue  to  him;  and  whereas,  the 
said  J.  C.  D.  arrived  at  the  age  of  twenty-one  years  on  the  day 

of  ,  18     ;  and  the  execution  of  said  will  is  not  yet  completed; 

Now,  on  reading  and  filing  the  verified  petition  of  the  said  J.  C.  D., 
It  is  ordered  and  adjudged,  that  supplementary  letters  testamen- 
tary issue  to  the  said  J.  C.  D.  on  the  will  of  A.  D.,  deceased,  in  the 
same  manner  as  the  original  letters,  and  he  is'  hereby  authorized  to 
join  in  the  execution  of  said  will  with  the  other  executors  already  ap- 
pointed. 
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No.  39. 

[Ante,  p.  281.] 
ADMINISTRATION  WITH  THE  WILL  ANNEXED. 

/.   Petition  for  Letters. 
Surrogate's  Court  of  county. 


In  the  Matter  of  the  Application 
of  C.  C,  for  Letters  of  Admin- 
istration, with  the  will  annexed, 
of  A.  B., 

deceased. 


To  the  surrogate's  court  of  county. 

The  petition  of  C.  D.,  of  ,  in  the  county  of  ,  and 

State  of  ,  shows  to  the  court  as  follows:   Your  petitioner  alleges 

[upon  information  and  belief] : 

I.  That  the  will  of  A.  B.,  late  of  ,  in  the  county  of  , 
and  State  of  ,  was  duly  admitted  to  probate,  by  a  decree  of  this 
court,  rendered  on  the            day  of         '   ,  18     . 

II.  That  no  person  is  named  as  executor  in  said  will,  and  that  the 
same  contains  no  power  authorizing  the  selection,  as  executor,  of  a 
person  not  named  therein.  [Cr,  II.  That  E.  F.,  named  as  sole  exec- 
utor in  said  will,  duly  renounced  his  appointment  as  such,  by  an  in- 
strument filed  and  recorded  in  the  office  of  the  surrogate  of  this 
county,  on  the  day  of  ,18  , — or  state  other  cause  of 
vacancy^ 

III.  That  the  value  of  the  personal  property  of  which  the  said 
testator  died  possessed,  together  with  the  probable  amount  to  be  re- 
covered by  reason  of  any  right  of  action  granted  to  his  executor  or 
administrator  by  special  provision  of  law,  and  the  value  of  the  real 
property,  or  of  the  proceeds  thereof,  which  may  come  to  the  hands  of 
such  executor  or  administrator  by  virtue  of  provisions  contained  in 
the  will,  do  not,  in  all,  exceed  the  sum  of  dollars. 

IV.  That  your  petitioner  is  over  the  age  of  twenty-one  years,  and 
is  one  of  the  next  of  kin  of  the  said  testator  \or,  a  specific — or,  resid- 
uary legatee  named  in  said  will].  That  G.  H.  and  M.  N.  are  the  only 
specific  legatees  named  in  said  will,  and  the  only  persons  entitled  to  a 
prior  right  of  administration,  there  being  no  residuary  legatees  there- 
in named. 

V.  That  said  G.  H.  resides  at  ,  in  the  county  of  ,  and 
State  of  ,  and  that  said  M.  N.  resides  at  No.  ,  street, 
in  the  city  of            ,  in  the  State  of 

Wherefore,  your  petitioner  prays,  that  a  decree  may  be  made  by 
this  court,  granting  letters  of  administration,  with  the  will  annexed, 
of  the  goods,  chattels  and  credits  of  the  said  testator,  to  your  peti- 
tioner; and  that  all  the  persons  aforesaid,  having  a  prior  right  to  such 
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administration,  may  be  cited  to  show  cause  why  such  letters  should 
not  be  granted. 

[^Daie.^  [Signature.] 

[Verification.     See  No.  17.] 
{Renunciation,  and  Retraction  of  Renunciation,  as  of  Executor.] 
[Form  of  Decree.     See  No.  42.] 

//.  Letters  of  Administration  with  the  Will  Annexed. 

The  People  of  the  State  of  New  York, 
To  C.  D.,  send  greeting: 

Whereas,  A.  B.  lately  departed  this  life,  having  previously  duly 
made  and  executed  his  last  will  and  testament;  and  whereas,  said  will 
was,  on  the  day  of  ,  in  the  year  one  thousand  eight  hundred 

and  ,  duly  admitted  to  probate  by  the  surrogate's  court  of  the 

county  of  ,  the  said  decedent  having  been  at  the  time  of  his 

death  a  resident  of  the  county  of  \or  state  other  ground  of  juris- 

diction], by  means  whereof  the  proving  said  will,  and  the  ordering  and 
granting  administration  of  all  and  singular  the  goods,  chattels,  and 
credits,  whereof  the  said  testator  died  possessed  in  the  State  of  New 
York,  and  also  the  auditing,  allowing,  and  final  discharging  the  ac- 
count thereof,  doth  appertain  unto  us;  and  we,  being  desirous  that  said 
will  should  be  observed  and  performed,  and  that  the  goods,  chattels, 
and  credits  of  said  testator  should  be  well  and  faithfully  administered, 
applied,  and  disposed  of,  do  grant  unto  you  the  said  C.  D.  full  power 
and  authority,  by  these  presents,  to  administer  and  faithfully  to  dis- 
pose of  all  and  singular  the  said  goods,  chattels,  and  credits,  and  to 
ask,  demand,  recover,  and  receive  the  debts  which  unto  the  said  testa- 
tor, whilst  living  and  at  the  time  of  his  death,  did  belong,  and  to  pay 
the  debts  which  the  said  testator  did  owe  as  far  as  such  goods,  chat- 
tels, and  credits,  will  hereto  extend  and  the  law  require,  hereby  re- 
quiring you  to  observe  and  perform  the  said  last  will  and  testament, 
and  to  observe  and  perform  all  the  duties  to  which  you  would  have 
been  subject  if  you  had  been  named  executor  thereof.  And  we  do, 
by  these  presents,  depute,  constitute,  and  appoint  you,  the  said  C.  D., 
administrator  with  the  will  annexed  of  all  and  singular  the  goods, 
chattels,  and  credits  which  were  of  said  A.  B.,  deceased. 

In  testimony  whereof  [etc.,  as  in  No.  34]. 

No.  40. 

\_Ante,  p.  300.] 
PETITION  FOR  LETTERS  OF  ADMINISTRATION. 

To  the  Surrogate's  Court  of  the  county  of  [New  York]. 

The  petition  of  A.  B.  respectfully  shows: 

I.  That  C.  D.,  the  decedent,  was,  at  or  immediately  previous  to 
his  death,  a  resident  of  this  State  [or  state  other  jurisdictional  facts  as 
to  residence  and  location  of  real  or  personal  property,  as  in  No.  17, 
ante],  and  died  [in  the  city  of  New  York]  on  the  day  of  , 

without  leaving  any  last  will  and  testament,  to  the  best  of  your  peti- 
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tioner's  knowledge,  information  and  belief;  [that  your  petitioner  has 
made  diligent  search  for  a  will  of  said  decedent,  and  has  not  found 
any  or  obtained  any  information  that  he  left  any.] 

II.  That  the  said  decedent  died  possessed  of  certain  personal 
property  within  this  State;  and  that,  as  your  petitioner  is  informed 
and  believes,  the  value  of  the  personal  property  of  which  the  said 
decedent  died  possessed,  [together  with  the  probable  amount  to  be 
recovered,  by  reason  of  any  right  of  action  granted  to  an  executor  or 
administrator  of  the  said  decedent,  by  special  provision  of  law,]  does 
not  exceed  the  sum  of  dollars.     [See  No.  17,  ante^ 

III.  That  [as  far  as  they  are  known  to  the  petitioner  or  can  be 
ascertained  by  him  with  due  diligence]  the  [widow — or,  husband — 
and]  only  next  of  kin  of  said  decedent  are  as  follows:  [enumerate 
them,  giving  ages  if  minors,  as  in  No.  17.] 

IV.  That  your  petitioner  is  a  [son]  of  the  said  decedent,  and,  as 
such,  is  entitled  to  administration  upon  the  estate  of  said  decedent 
\or,  if  another  has  a  prior  right,  continue,  on  the  failure  of  the  said  D. 
G.,  who  is  the  only  person  having  a  prior  right  to  your  petitioner,  to 
apply  for  and  take  out  such  administration,  the  above-mentioned  D. 
G.,  who  is  equally  entitled  with  your  petitioner  to  such  administra- 
tion, being  willing  to  renounce  her  right  to  the  same  in  favor  of  your 
petitioner]. 

V.  That  no  petition  for  a  grant  of  letters  of  administration  upon 
said  estate  has  been  filed  in  any  surrogate's  court  of  this  State. 

Wherefore,  your  petitioner  prays  for  a  decree,  awarding  letters 
of  administration  upon  the  goods,  chattels,  and  credits  of  the  said  D. 
C,  deceased,  to  your  petitioner;  and  that  a  citation  may  be  issued  to 
all  persons  having  a  right  to  administration,  prior  or  equal  to  that  of 
your  petitioner,  to  show  cause  why  such  a  decree  should  not  be  made. 
[In  case  the  petitioner  desires  another  person  joined  with  him  in  the  ad- 
ministration, the  prayer  of  the  petition  should  be  as  follows  :  Your  peti- 
tioner therefore  prays  that  letters  of  administration  may  be  granted 
to  him,  and  to  J.  W.,  residing  in  the  city  of  New  York,  merchant,  to 
be  joined  with  him  in  the  administration,  pursuant  to  the  statute  in 
such  case  made  and  provided;  and  he  hereby  consents  to  have  the 
said  J.  W.  so  joined  in  such  administration.] 


[  Verification.^ 


[Signature.] 


[The  Form  of  renunciation  to  be  filed  is  as  follows  .•] 
[Title?\ 

I,  J.  D.,  of  Poughkeepsie,  Dutchess  county,  widow  of  C.  D.,  late 
of  the  city  of  New  York,  deceased,  do  hereby  renounce  all  right  to 
letters  of  administration  on  the  estate  of  said  C.  D. 

[Signature,  attestation  and  authentication  as  in  No.  32.] 

[The  consent  to  have  another  person  Joined  in  the  administration, 
where  it  is  not  contained  in  the  petition,  may  be  in  the  following  Form-] 

I,  E.  K.,  of  the  city  of  New  York,  the  widow  of  J.  K.,  late  of  the 
city  of  New  York,  deceased,  intestate,  and  entitled  to  the  administra- 
tion of  the  goods,  chattels,  and  credits  of  the  said  intestate,  do  hereby 
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consent  that  such  administration  be  granted  to  J.  W.,  of  the  city  of 
New  York,  to  be  joined  with  me  therein. 

[Signed.]  E.  K. 

[Da(e  and  authentication^ 

No.  41. 

{Ante,  p.  305.] 

CITATION  ON  PETITION  FOR  LETTERS  OF  ADMINISTRATION. 

[Commence  as  in  Form  4,  stating  object,  as  follows.-]  to  show  cause 
why  letters  of  administration  of  the  goods,  chattels,  and  credits  of  C. 
D.,  late  of  the  [city  of  New  York],  deceased,  intestate,  should  not  be 
granted  to  A.  B.,  of  the  [said  city],  a  [son]  of  said  decedent,  who  has 
made  application  for  the  same. 

No.  42. 

[Ante,  p.  309.] 
DECREE  GRANTING  LETTERS  OF  ADMINISTRATION. 

At  a  Surrogate's  Court  [etc.]. 


Matter  of  the  application  of  A.  B.  for 
letters  of  administration  of  the  goods, 
chattels,  etc.,  y 

of 
C.  D.,  deceased. 


A  duly  verified  petition  having  been,  on  the  day  of  , 

18  ,  presented  and  filed  in  the  surrogate's  court  of  the  county  of 
New  York,  by  A.  B.,  praying  for  a  decree  awarding  letters  of  admin- 
istration of  the  goods,  chattels,  and  credits  of  C.  D.,  deceased,  to  said 
petitioner  A.  B.;  and  that  all  persons  having  a  right  to  such  adminis- 
tration, prior  or  equal  to  said  petitioner,  be  cited  to  show  cause  why 
such  a  decree  should  not  be  granted;  and  the  petitioner  having 
proved  to  the  satisfaction  of  the  surrogate,  by  said  petition  [and  the 
affidavits  of  O.  P.  and  Q.  R.  filed  therewith],  that  [here  set  forth  the 
jurisdictional  facts  j  see  No.  40] ;  and  a  citation  having  been  there- 
upon issued  out  of  said  court,  directed  to  all  such  persons,  and  said 
citation  having  been  returned,  with  proof  of  the  due  service  thereof, 
on  all  of  said  persons  [or  recite  services  and  appearances  ;  and  adjourn- 
ments, if  any] ;  [and  on  reading  and  filing  the  written  renunciation  of 
J.  D. — the  widow — or,  son — of  said  decedent,  of  all  her  right  and  title 
to  administer  said  estate;  and  the  consent  and  request  of  said  A.  B., 
that  such  administration  be  granted  to  J.  W.,  of  ;  and  that  said  J. 
W.  be  joined  with  said  petitioner,  in  the  administration  to  which  he 
might  be  entitled  herein;]  and  due  consideration  having  been  given 
to  all  the  papers  and  proceedings  in  this  matter; 
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[And  it  appearing,  that  the  only  party  having  a  prior  right,  to  the 
petitioner  A.  B.,  to  such  administration,  has  failed  to  appear  in  this 
proceeding  and  claim  such  administration;  and  it  further  appearing, 
that  the  said  A.  B.  is  entitled  to  such  administration ;  and  it  also  ap- 
pearing, that  said  J.  W.  is  a  proper  and  competent  person  to  be 
joined  in  such  administration,  with  the  said  A.  B.;] 

Now,  on  motion  of  J.  L.  H.,  attorney  for  said  petitioner,  it  is  hereby 
Ordered,  Adjudged,  and  Decreed,  that  letters  of  administration  of 
the  goods,  chattels,  and  credits  of  said  C.  D.,  deceased,  be,  and  the 
same  are  hereby,  awarded  to  said  A.  B.,  of  [and  to  J.  W.,  of 

,  to  be  joined  with  the  said  A.  B.  in  the  administration,  and 
letters  are  hereby  granted  to  him],  upon  his  Iqr,  their,  severally,]  taking 
and  subscribing  the  statutory  oath,  and  executing  a  bond,  according 
to  law,  with  sufficient  sureties,  in  the  penalty  of  dollars. 

No.  43. 

[Ante,  p.  317.] 
PETITION  FOR  ADMINISTRATION  BE  BONIS  NON. 

Surrogate's  Court,  N.  Y.  County  : 


In  the  matter  of  the  application  for  let- 
ters of  administration  on  the  goods, 
chattels,  and  credits,  left  unadminis- 
tered, 

of 


A.  B.,  deceased. 


To  the  Surrogate's  Court  of  the  county  of  New  York. 
The  petition  of  C.  D.  respectfully  shows: 

I.  That  your  petitioner  is  a  grandson,  of  full  age,  of  the  said  A. 
B.,  deceased,  who  died  in  New  York  city  on  the  day  of 

II.  That  letters  of  administration  of  the  good.?,  chattels,  and  cred- 
its of  the  said  A.  B.,  deceased,  were  duly  granted  by  the  surrogate  of 
the  county  of  New  York,  on  the  day  of  ,  unto  J.  B.,  the 
widow  of  said  decedent. 

III.  That  said  J.  B.,  the  administratrix  aforesaid,  departed  this  life 
on  the  day  of  ,  leaving  certain  property  and  assets  of  the 
said  A.  B.  still  unadministered. 

IV.  That  your  petitioner  has,  to  the  best  of  his  abihty,  ascertained 
and  estimated  the  personal  estate  of  which  the  said  A.  B.  died  pos- 
sessed, and  the  value  of  the  same  does  not  exceed  the  sum  of  one 
thousand  dollars. 

V.  And  your  petitioner  has  been  informed,  and  believes,  that  the 
said  deceased  left  him  surviving  [siate  names  and  residences  of  next  of 
kin,  as  in  No.  17],  his  only  next  of  kin. 

Your  petitioner  therefore  prays,  that  letters  of  administration  de 
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bonis  non  of  the  goods,  chattels,  and  credits  of  the  said  deceased,  so 
left  unadministered  as  aforesaid,  may  be  granted  by  the  surrogate  of 
the  county  of  New  York  to  your  petitioner. 

\^Signature?[ 
[  Verification^ 

No.  44. 

]^Ante,  p.  309.] 

LETTERS  OF  ADMINISTRATION. 

The  People  of  the  State  of  New  York, 
To  A.  B.  and  C.  D.,  send  greeting: 

Whereas,  E.  F.  lately  departed  this  life,  intestate,  being  at  or  im- 
mediately previous  to  his  death  an  inhabitant  of  the  county  of  New 
York,  by  means  whereof  the  ordering  and  granting  administration  of 
all  and  singular  the  goods,  chattels,  and  credits  whereof  the  said  in- 
testate died  possessed,  in  the  State  of  New  York,  and  also  the  audit- 
ing, allowing,  and  final  discharging  the  account  thereof,  doth  apper- 
tain unto  us  ;  and  we  being  desirous  that  the  goods,  chattels,  and  the 
credits  of  the  said  intestate  may  be  well  and  faithfully  administered, 
applied,  and  disposed  of,  do  grant  unto  you,  the  said  A.  B.  and  C.  D., 
full  power,  by  these  presents,  to  administer  and  faithfully  dispose  of 
all  and  singular  the  said  goods,  chattels,  and  credits;  to  ask,  demand, 
recover,  and  receive  the  debts  which  unto  the  said  intestate,  whilst  liv- 
ing and  at  the  time  of  his  death,  did  belong;  and  to  pay  the  debts 
which  the  said  intestate  did  owe,  as  far  as  such  goods,  chattels,  and 
credits  will  thereunto  extend  and  the  law  require;  hereby  requiring 
you  to  make,  or  cause  to  be  made,  a  true  and  perfect  inventory  of  all 
and  singular  the  goods,  chattels,  and  credits  of  the  said  intestate,  with- 
in a  reasonable  time,  and  return  a  duplicate  thereof  to  our  surrogate 
of  the  county  of  New  York,  within  three  months  from  the  date  of 
these  presents;  and,  if  further  personal  property  or  assets  of  any  kind, 
not  mentioned  in  any  inventory  that  shall  have  been  so  made,  shall 
come  to  your  possession  or  knowledge,  to  make  or  cause  to  be  made, 
in  like  manner,  a  true  and  perfect  inventory  thereof;  and  return  the 
same  within  two  months  after  the  discovery  thereof,  and  also  to  ren- 
der a  just  and  true  account  of  administration,  when  thereunto  re- 
quired; and  we  do,  by  these  presents,  depute,  constitute,  and  appoint 
you,  the  said  A.  B.  and  C.  D.,  administrators  of  all  and  singular  the 
goods,  chattels,  and  credits  of  the  said  E.  F.,  deceased. 

In  testimony  whereof  \etc\ 

The  same — a  short  Form. 

The  People  of  the  State  of  New  York, 

To  A.  B.,  of  the  city  of  Rochester,  in  the  county  of  Monroe, 
New  York,  send  greeting: 
Whereas,  E.  F.,  late  of  the  city  of  Rochester,  aforesaid,  died  on 
or  about  the  day  of  ,  intestate; 

And  Whereas,  on  the  day  of  ,  at  a  surrogate's  court 

held  at  Rochester,  in  and  for  our  county  of  Monroe,  a  decree  was 
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duly  made,  awarding  letters  of  administration  upon  the  estate  of  the 
said  deceased  to  you:  And  you  having  taken  your  official  oath,  and 
duly  filed,  with  the  surrogate  of  our  said  county  of  Monroe,  the  said 
oath,  and  the  bond  required  by  iaw: 

Now,  Therefore,  know  ye  that  we,  having  full  faith  and  confi- 
dence in  your  competency,  have  granted,  and  by  these  presents  do 
grant,  unto  you,  the  said  A.  B.,  the  administration  of  all  and  singular 
the  goods,  chattels,  and  credits  which  were  of  the  said  deceased, 
hereby  constituting  and  appointing  you  administrator  thereof. 

Witness,  Hon.  W.  D.  Shuart,  surrogate  of  our  said  county 
[Sea/.]      of  Monroe,  and  the  seal  of  our  said  surrogate's  court,  this 
day  of 

[Signature  of], 
Surrogate. 

No.  45. 

[Ants,  p.  317.] 

LETTERS  or  ADMINISTRATION  DE  BOJfIS  KON. 

The  People  of  the  State  of  New  York, 

To  C.  D.,  one  of  the  next  of  kin  of  A.  B.,  late  of  ,  de- 

ceased, intestate: 

Whereas,  E.  F.  was  duly  appointed  the  administrator  of  the 
goods,  chattels,  and  credits  which  were  of  the  said  intestate,  and  let- 
ters of  administration  were  duly  granted  and  issued  by  the  surrogate 
of  Westchester  county  to  the  said  E.  F.,  on  the         day  of  ; 

And  Whereas,  the  said  E.  F.  has  since  departed  this  life,  leaving 
property  and  assets  of  the  said  intestate  still  unadministered; 

And  Whereas,  the  said  A.  B.,  at  or  immediately  previous  to  his 
death,  was  an  inhabitant  of  the  county  of  Westchester,  having,  whilst 
living  and  at  the  time  of  his  death,  goods,  chattels,  and  credits,  within 
this  State,  by  means  whereof  the  ordering  and  granting  administra- 
tion of  all  and  singular  the  goods,  chattels,  and  credits,  and  also  the 
auditing,  allowing,  and  final  discharging  the  accounts  thereof,  doth 
appertain  unto  us;  and  we  being  desirous  that  the  goods,  chattels,  and 
credits  of  the  said  deceased  may  be  well  and  faithfully  administered, 
applied,  and  disposed  of,  do  grant  unto  you,  the  said  C.  D.,  full  power 
and  authority,  by  these  presents,  to  administer  and  faithfully  dispose  of 
all  and  singular  the  goods,  chattels,  and  credits  left  unadministered;  to 
ask,  demand,  receive,  and  recover  the  debts  which  unto  sajd  intestate, 
whilst  living  and  at  the  time  of  his  death,  did  belong;  and  to  pay  the 
debts  which  the  said  intestate  did  owe  at  the  time  of  his  death,  so  far 
as  such  goods,  chattels,  and  credits  will  thereunto  extend,  and  the  law 
requires;  hereby  requiring  you  to  make  or  cause  to  be  made  a  true 
and  perfect  inventory  of  all  and  singular  the  goods,  chattels,  and  cred- 
its of  said  intestate,  which  have  or  shall  come  to  your  possession  or 
knowledge,  and  the  same  so  made  to  exhibit  or  cause  to  be  exhibited 
and  filed  in  the  office  of  the  surrogate  of  the  county  of  Westchester, 
on  or  before  the  expiration  of  three  months  from  the  date  hereof,  and 
also  to  render  a  just  and  true  account  of  your  administration  when 
thereunto  required. 
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And  we  do  by  these  presents  depute,  constitute,  and  appoint  you, 
the  said  C.  D.,  administrator  de  bonis  non  of  all  and  singular  the  goods, 
chattels,  and  credits  which  were  of  the  said  A.  B.,  deceased,  intestate 
left  unadministered  as  aforesaid. 

In  Witness  Whereof  \etc\ 

No.  46. 

\Ante,  p.  332.] 
PROCEEDINGS  BY  PUBLIC  ADMINISTRATOR. 

/.  Affidavit  to  obtain  Order  to  Sell  Perishable  Property. 
[Title  and  Venue.\ 

M.  N.,  being  duly  sworn,  says,  that  he  is  a  clerk  in  the  office  of 
S.  R.,  Esq.,  the  treasurer  \or,  public  administrator]  of  the  county 
of  ;  that  on  the  day  of  ,18     ,  A.  B.,  of  ,  died 

intestate  at  said  city,  leaving  certain  goods,  chattels,  and  effects  there- 
in; that  no  notice  has  been  received  by  the  said  treasurer  \or,  public 
administrator]  that  any  one  entitled  to  a  distributive  share  in  the  estate 
of  said  A.  B.  is  a  resident  of  the  said  county;  and  that  the  said  S.  R., 
by  virtue  of  his  office  as  public  administrator,  did,  on  the  day 

of  ,  18    ,  take  possession  of,  and  now  holds,  the  said  goods, 

chattels,  and  effects  of  the  said  A.  B.,  deceased,  which  were  in  said 
county  of  at  the  time  of  his  decease,  or  which  have  since  come 

therein;  that  the  said  deceased  was  in  his  lifetime  a  dealer  in  country 
produce,  at  ;  and  that  the  stock  of  goods  in  the  said  store, 

which  has  been  taken  possession  of  by  the  said  public  administrator, 
consists  of  the  butter,  eggs,  vegetables,  and  dressed  poultry  shown  by 
the  annexed  inventory,  marked  Exhibit  A,  and  that  the  whole  thereof 
is  now  in  a  perishing  condition. 

\Jurat^  {^Signature.l 

II.  Order  on  the  foregoing. 
\ T'tle'\  ^'^  ^  Surrogate's  Court  [etc.]. 

On  reading  and  filing  the  affidavit  of  M.  N.,  hereto  annexed,  by 
which  it  appears  that  S.  R.,  Esq.,  the  treasurer  [or,  public  adminis- 
trator] of  ,  has  in  his  charge,  by  virtue  of  his  office,  certain 
property  (which  is  described  in  an  inventory  attached  to,  and  made 
part  of,  said  affidavit),  and  that  such  property  is  in  a  perishing  con- 
dition; 

Ordered,  That  the  said  S.  R.,  Esq.,  public  adnlinistrator  of  , 
sell  at  public  auction  the  property  described  in  the  said  affidavit  and 
inventory,  and  that  such  sale  take  place  on  the  day  of  , 

18  ,  or  on  such  adjourned  days  as  the  said  public  administrator  shall 
designate. 

III.   Petition  for  Order  to  Seize  Personal  Property  to  Prevent  Waste. 

[Title.] 

To  the  Surrogate's  Court  of  the  county  of  New  York. 

The  petition  of  S.   R.,  public  administrator  in  the  city  of  New 
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York,  respectfully  shows,  upon  his  information  and  belief,  that  A.  B., 
late  of  Chicago,  lUinois,  died  in  the  city  of  New  York,  on  the 
day  of  ,  i8     ,  intestate,  leaving  certain  goods,  chattels,  and 

effects  in  the  city  and  county  of  New  York,  and  that  the  said  property 
is  in  danger  of  waste  and  embezzlement.  He  further  shows,  upon  his 
information  and  belief,  that  the  said  A.  B.  left  him  surviving,  M.  B., 
his  widow,  of  full  age,  and  W.  B.  and  S.  B.,  both  minors  under  the  age 
of  twenty-one  years,  his  only  children,  and  only  next  of  kin,  all,  at  the 
time  of  the  death  of  the  said  intestate,  and  still,  residents  of  the  city 
of  New  York,  and  for  proof  of  the  allegations  herein  contained  the 
public  administrator  refers  to  the  affidavit  of  W.  S.,  a  creditor  of  the 
said  intestate,  hereunto  annexed. 

The  public  administrator,  pursuant  to  the  statute  in  such  case 
made  and  provided,  applies  to  the  surrogate  for  an  order  authorizing 
him  to  take  charge  of,  seize,  and  secure  the  goods  and  property  of  the 
said  A.  B.,  deceased,  intestate.  [Signaiure.'] 

[  Verification.] 

IV.   The  Affidavit  to  Accompany  the  Petition. 
[  Title  and  Venue.] 

W.  S.,  of  the  city  of  New  York,  being  duly  sworn,  says,  that  he  is 
a  creditor  of  A.  B.,  late  of  Chicago,  Illinois,  the  person  referred  to  in 
the  annexed  petition.  That  the  said  A.  B.  died  in  the  city  of  New 
York,  on  the  day  of  ,  18     .     That  he  left  him  surviving, 

M.  B.,  of  full  age,  his  widow,  and  W.  B.  and  S.  B.,  minors,  his  only 
children,  and  only  next  of  kin,  and  that  the  said  widow  and  next  of 
kin  of  the  said  intestate  resided  at  the  time  of  his  death,  and  still  re- 
side, in  the  city  of  New  York.  That  the  said  A.  B.  died  possessed  of 
a  stock  of  dry  goods  of  the  value  of  upwards  of  ten  thousand  dollars, 
in  his  late  store.  No.  ,  street,  in  the  city  of  New  York. 

That  the  said  store,  and  the  stock  of  goods  therein  contained,  have 
been,  since  the  death  of  the  said  A.  B.,  in  the  possession  of  the  clerks 
formerly  employed  in  the  said  store.  That  no  responsible  person  has 
been  in  charge  thereof,  and  that  portions  of  the  said  goods,  to  the 
amount  of  upwards  of  one  thousand  dollars,  have  been  disposed  of 
and  carried  away,  apparently  under  the  direction  of  the  clerks  in  the 
said  store.  And  this  deponent  further  says,  that  the  said  goods  are 
in  danger  of  waste  or  embezzlement,  and  that,  as  this  deponent  be- 
lieves, it  will  be  for  the  benefit  of  the  estate  of  the  said  deceased  to 
have  the  said  goods  seized  and  secured. 

lyurat.]  [Signature.] 

V.    Order  on  the  Foregoing  Petition. 

At  a  Surrogate's  Court  \etc.]. 
[Title.] 

On  reading  and  filing  the  application  of  S.  R.,  the  public  adminis- 
trator in  the  city  of  New  York,  and  the  affidavit  of  W.  S.,  a  creditor 
of  the  said  A.  B.,  deceased,  by  which  it  appears  that  the  widow  and 
next  of  kin  of  the  said  intestate,  entitled  to  a  distributive  share  in  his 
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estate,  resided  in  the  city  of  New  York  at  the  time  of  the  death  of  the 
said  intestate,  and  still  reside  in  the  said  city;  and  that  the  stock  of 
dry  goods  of  the  said  deceased  in  his  late  store,  No.      ,  street, 

in  the  city  of  New  York,  are  in  danger  of  waste  and  embezzlement; 
and  that  it  would  be  for  the  benefit  of  the  estate  of  the  said  intestate 
to  have  the  said  stock  of  goods  seized  and  secured; 

Ordered,  That  the  said  S.  R.,  public  administrator  in  the  city  of 

New  York,  and  he  hereby  is  authorized  to  take  charge  of,  seize,  and 

secure  the  stock  of  dry  goods,  property,  and  effects  of  the  said  A.  B., 

deceased,  in  the  store  lately  occupied  by  the  said  deceased,  at  No.      , 

street,  in  the  city  of  New  York, 

VI.    Notice  of  Application  for  Letters. 

Public  Administrator's  Office. 

Notice  is  hereby  given  to  the  relatives  and  next  of  kin  of  A.  B., 
deceased,  and  who  is  alleged  to  have  died  intestate,  that  I  shall  apply 
to  the  surrogate  of  the  county  of  New  York,  for  letters  of  administra- 
tion upon  the  estate  of  the  said  intestate,  on  the  day  of 
next,  at  ten  o'clock  in  the  forenoon. 

[Signature  of], 

[Date.]  Public  Adm'r. 

V/I.  Affidavit  on  Application  for  Letters. 
[  Venue.] 

H.  J.  C,  Jr.,  the  public  administrator  in  the  county  of  Kings,  be- 
ing duly  sworn,  says,  that  he  is  informed  and  believes  that  the  said 
A.  B.,  late  of  Brooklyn,  Kings  county,  deceased,  departed  this  life  at 
Brooklyn,  on  the         day  of  last,  leaving  property  and  effects  of 

which  this  deponent  is  authorized  by  law  to  take  charge,  the  value  of 
which  is  about  the  sum  of  seventy-five  dollars.  That  deponent  has 
caused  the  service  and  publication  of  the  notice  required  by  law,  as 
appears  by  affidavit  annexed  hereto;  that  no  claim  has  been  made  ac- 
cording to  law,  and  that  deponent  has  taken  upon  himself  the  admin- 
istration of  the  estate  of  the  deceased. 

[y^urat.]  [Signature.] 

[Annex  to  this  an  affidavit  showing  due  service  and  publication  of 
foregoing  notice f] 

No.  47. 

\_Ante,  p.  347.] 
APPOINTMENT  OF  TEMPORARY  ADMINISTRATOR. 

/.  Notice  of  Motion} 
\_Title  of  the  principal  proceeding.] 

Take  notice,  that  on  the  proceedings  heretofore  had  herein,  [and 


'  The  application  for  the  appointment  of  a  temporary  administrator  may  be  by 
motion  in  the  original  proceeding  or  by  a  petition,  in  a  case  where  the  ground  of  the 
application  is  one  of  those  mentioned  in  subd.  I  of  §  2668  of  Co.  Civ.  Proc.  But  the 
application  must  be  by  petition,  where  the  ground  is  the  absenteeism  of  the  party, 
as  provided  by  subd.  2  of  the  same  section. 
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on  the  affidavit  of  L.  H.,  a  copy  of  which  is  hereto  annexed,]  a  motion 
will  be  made  to  the  surrogate  of  this  county,  at  his  office  in  the  [city 
of  New  York],  on  the  day  of  [ai  least  ten  days  after  date  of 

notice\  at  o'clock  in  the  noon  of  that  day,  for  an  order  appoint- 
ing a  temporary  administrator  of  the  goods,  chattels,  and  credits  of 
B.  B.  above-named,  deceased. 

[Z>ate.^  [Signature  of  Attorney.} 

To  \each  party  to  proceeding,  or  his  attorney'}. 

II.  Affidavit  on  Motion. 
[  Venue^ 

L.  H.  being  duly  sworn,  says  : 

1.  That  he  is  the  sole  executor  named  in  the  paper  writing  pur- 
porting to  be  the  last  will  and  testament  of  B.  B. ,  late  of  the  city  of 
New  York,  deceased,  propounded  for  probate  and  now  pending  in 
the  court  of  the  surrogate  of  the  county  of  New  York. 

2.  That  he  is  the  younger  brother  of  the  said  decedent,  and  that 
by  said  will,  after  several  small  legacies  and  a  legacy  to  the  wife  of 
the  said  decedent,  the  rest,  residue,  and  remainder  of  the  real  and 
personal  estate  of  the  said  decedent  are  given,  devised,  and  be- 
queathed unto  deponent,  as  executor  in  trust.  That  the  proof  of  the 
said  will  is  contested,  whereby  delay  is  necessarily  produced  in 
granting  letters  testamentary  or  administration  in  this  matter,  and  it 
is  uncertain  when  such  contest  will  be  terminated. 

3.  That  the  property  of  the  said  deceased  consists  in  part  of  per- 
sonal property  and  in  part  of  real  estate,  and  that  it  is  advisible  and 
necessary  that  immediate  steps  be  taken  for  the  collection  of  the 
income  from  the  same  and  the  rentals  thereof,  and  for  the  re-renting 
of  certain  portions  of  the  real  estate  for  the  ensuing  year. 

4.  That  your  petitioner  has,  to  the  best  of  his  ability,  ascertained 
and  estimated  the  value  of  the  real  and  personal  property  of  which 
the  said  deceased  died  possessed,  and  that  the  real  property  does  not 
exceed  in  value  the  sum  of  dollars,  and  the  annual  rentals 
therefrom  being  about  dollars  ;  and  that  the  value  of  the  per- 
sonal property  does  not  exceed  dollars. 

5.  That  all  the  [widow  and]  heirs  and  next  of  kin  of  said  decedent 
are  parties  to  the  proceeding  for  the  proof  of  said  paper  writing. 

l/urat.]  [Signature.] 

III.  Petition  for  Letters  in  Case  of  Absentee. 
To  the  Surrogate's  Court  of  the  county  of  New  York. 

The  petition  of  A.  B.  respectfully  shows  : 

I.  That  your  petitioner,  residing  in  the  city  of  New  York,  is  the 
son  of  C.  D.  \or,  a  creditor,  etc.,  stating  particulars  of  debt],  who  re- 
sided at  No.  ,  street,  in  said  city,  up  to  and  on  the  day  of 
.  That  on  said  day  the  said  C.  D.  took  passage  in  the  steamer 
Saratoga,  from  the  port  of  New  York  to  Havana,  Cuba.  That  it  was 
the  intention  of  the  said  C.  D.  to  find  employment  as  a  civil  engineer 
in  Cuba,  and,  as  your  petitioner  is  informed  and  believes,  he  was,  for 
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some  months  after  his  arrival  at  Havana,  engaged  in  the  construction 
of  a  railroad  in  the  vicinity  of  ,  Cuba,  from  which  place  he 

communicated,  from  time  to  time,  with  deponent,  by  mail.  That 
since  the  day  of  ,  your  petitioner  has  received  no  com- 

munication from  the  said  C.  D.,  by  mail,  or  otherwise,  and  has  no  in- 
formation as  to  his  present  whereabouts,  if  living.  That  your  peti- 
tioner has  caused  diligent  search  to  be  made  for  the  present  abode  of 
the  said  C.  D.,  through  the  U.  S.  Consul  at  Matanzas,  Cuba,  in  the 
vicinity  of  the  last  known  place  of  abode  of  C.  D.,  and  his  commu- 
nications are  hereto  annexed,  from  which  it  appears  that,  shortly  be- 
fore the  disappearance  of  said  D.  C,  an  insurrection  broke  out  among 
the  negro  slaves  in  the  district  of  his  abode,  in  which  several  white 
persons  in  the  vicinity  were  massacred,  since  which  no  trace  of  said 
C.  D.  can  be  found  ;  and  there  is  reason  to  believe  that  the  said  C.  D. 
is  dead  [or,  that  he  has  been  secreted,  confined,  or  otherwise  unlaw- 
fully made  away  with — or,  after  stating  the  presumptive  circumstances, 
that  he  has  become  a  lunatic]. 

II.  [State  particulars  as  to  names,  residence  and  ages  of  next  of  kin, 
widow,  etc.,  of  absentee,  as  in  the  case  of  an  application  for  letters  in  case 
of  deceased  intestate.^ 

III.  That  there  is  now  on  deposit  to  the  credit  of  the  said  C.  D., 
in  the  Savings  Bank,  in  the  city  of  New  York,  the  sum  of 
dollars  [or  state  other  property,  and  necessity  for  temporary  administra- 
tion for  the  preservation  or  disposal  thereof  \. 

IV.  That  your  petitioner  has,  to  the  best  of  his  ability,  estimated 
and  ascertained  the  value  of  the  personal  property  in  this  State  be- 
longing to  the  said  C.  D.,  and  that  the  same  does  not  exceed 
dollars. 

Wherefore,  your  petitioner  prays,  that  a  temporary  administrator 
of  the  goods,  chattels,  and  credits  of  the  said  C.  D.  maybe  appointed, 
and  that  letters  may  be  issued  to  him  pursuant  to  the  statute  in  such 
case  made  and  provided,  and  that  a  citation  may  be  issued  [etc.,  as  in 
No.  40]. 

[Date  and  Verification.]  [Signature.] 

IV.   Order  for  Letters  of  Temporary  Administration. 

At  a  Surrogate's  Court  [etc.]. 
[Title.] 

On  reading  and  filing  the  petition  of  A.  B.,  dated  the  day  of 

,  18  [or.  On  all  the  proceedings  in  the  above-entitled  matter, 
and  the  papers  herein  heretofore  filed,  and  on  reading  and  filing  the 
affidavit  of  A.  B.,  verified  the         day  of  ,  18     ],  to  the  surrogate 

of  the  county  of  [New  York],  for  an  order  appointing  a  temporary 
administrator  of  the  goods,  chattels,  and  credits  which  were  of  the  late 
M.  N.,  deceased,  together  with  proof  of  due  service  of  notice  of  motion 
[or,  citation — or,  and  affidavit]  on  all  necessary  parties  [none  of  the 
parties  having  appeared  pursuant  to  said  notice — or,  citation,— except 
Y.  Z.,  who  appeared  by  his  attorney,  B.  T.,  and  opposed  said  applica- 
tion]; and  the  surrogate  being  satisfied  that  the  case  is  a  proper  one 
for  the  appointment  of  a  temporary  administrator,  and  that  A.  B.  is  a 
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competent  and  qualified  person  therefor  ;*  Now,  on  motion  of  A.  T., 
attorney  for  said  A.  B.  : 

It  is  hereby  ordered,  that  temporary  administration  on  the 
goods,  chattels,  and  credits  of  said  M.  N.,  late  of  ,  deceased,' 

be,  and  the  same  hereby  is,  granted  to  said  A.  B.,  and  that  letters  of 
temporary  administration  upon  the  goods,  chattels,  and  credits  [and 
estate]  of  said  decedent  issue  to  the  said  A.  B.,  upon  his  [here  direct 
him  tv  qualify  as  in  No.  42]. 

And  it  is  further  ordered,  that  said  A.  B.  be,  and  he  is  hereby, 
authorized  to  take  possession  of  the  buildings,  and  lots  on  which 
they  stand,  known  as  Nos.         ,  street,  in  the   city  of  [New 

York],  being  property  of  which  said  M.  N.  died  seized  and  possessed, 
and  receive  the  rents  and  profits  thereof,  as  the  same  become  due 
and  payable,  until  the  further  order  of  this  court.  [The  order  may 
also  authorize  the  leasing  of  premises  for  not  more  than  a  year,  or  other 
acts,  except  selling,  necessary  for  preservation  or  benefit  of  the  estate?^ 

It  is  further  ordered,  that  the  said  A.  B.,  within  ten  days  after 
any  money  belonging  to  the  estate  comes  into  his  hands,  deposit  the 
same  in  the  Bank  \or,  in  New  York,  in  the  Trust  Com- 

pany], to  the  credit  of  this  proceeding. 

No.  48. 

[Ante,  p.  350.J 

Petition  for  Payment  of  Debt  by  Temporary  Administrator. 

{Title. \ 

To  the  Surrogate  \or,  the  Surrogate's  Court]  of  the  county  of  [New 
York]. 
The  petition  of  A.  B.  respectfully  shows  : 

I.  That  your  petitioner  \or,  if  the  petition  is  by  a  creditor.  That 
C.  D.]  was  heretofore  appointed  temporary  administrator  of  the 
goods,  chattels,  and  credits  of  M.  N.,  late  of  ,  deceased  \or,  of 
the  property  of  M.  N.,  now  or  late  of  ,  an  absentee],  by  an 
order  duly  made  by  the  surrogate['s  court]  of  this  county,  on  the 

day  of  )  18     ,  and  thereupon  your  petitioner  \or,  said 

C  D.]  qualified,  and  letters  of  temporary  administration  were  issued 
to  him  as  such. 

II.  That,  on  the  day  of  ,  18  ,  in  pursuance  of  an 
order  theretofore  duly  made  by  the  said  surrogate,  your  petitioner 
\or,  said  C.  D.]  commenced  the  publication  of  notices  to  creditors  of 
said  M.  N.,  to  present  their  claims,  and  continued  said  publication, 
agreeably  to  the  statute,  for  the  period  of  six  months. 

III.  That  more  than  one  year  has  elapsed  since  said  letters  of 
temporary  administration  were  issued. 

IV.  That  the  assets  of  the  estate  of  said  M.  N.  amount  to  over 
dollars,  and  the  debts  amount  to  dollars  ;  and  your  pe- 
titioner \or,  said  C.  D.],  as  such  temporary  administrator,  has  sufii- 


'  In  case  of  administration  of  an  absentee's  estate,   substitute  now  or  late  for  late 
of  ,  deceased. 
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cient  assets  in  hand,  applicable  to  the  payment  of  the  debts  of  said 
M.  N.,  to  pay,  with  interest,  [one-half  of]  the  claim  of  L.  M.  [or,  of 
your  petitioner],  hereinafter  mentioned,  and  the  same  may  be  so  ap- 
plied, without  injuriously  affecting  the  rights  of  others  entitled  to 
priority  or  equality  of  payment  or  satisfaction. 

V.  That  one  L.  M.  [or,  your  petitioner]  has  a  valid  claim  against 
said  M.  N.  [deceased],  consisting  of  [siaU  it  briefly,  e.  g.,  thus\  a 
promissory  note  made  by  said  A.  B.,  in  his  lifetime,  to  the  order  of 
said  L.  M.,  dated  the  day  of  ,  i8     ,  for  dollars, 

payable  months  after  date,  and  that  no  portion  of  the  same  has 

been  paid  [as  your  petitioner  is  informed  and  believes].  That  said 
claim,  with  proof  thereof,  was  duly  presented  to  your  petitioner  [or, 
by  your  petitioner  to  said  temporary  administrator],  and  a  copy  of 
said  note,  and  [a  copy  of]  the  proof  of  the  validity  of  said  claim  are 
hereto  annexed  and  marked,  respectively,  A  and  B. 

Wherefore  your  petitioner  prays,  that  a  decree  be  entered  here- 
in, directing  him  [or,  said  temporary  administrator]  to  pay  [one-half 
of]  said  claim,  with  interest  from  the  day  of  ,  i8     [or, 

so  much  of  said  debt  as  it  may  be  proper  and  just  now  to  pay  ;  and, 
if  the  petition  is  by  the  creditor,  add :  and  that  a  citation  be  issued  re- 
quiring him  and  all  parties  interested  to  show  cause  why  he  should 
not  render  an  account,  and  why  such  decree  should  not  be  made]. 

[Signature^ 
[  Verification?^ 


Decree  on  the  Foregoing. 

The  decree  on  the  foregoing  petition,  after  the  proper  recitals,  may 
be  .•]  that  the  said  temporary  administrator  be,  and  he  is  hereby,  di- 
rected to  pay  [state  claim  as  in  petition ,  and,  if  the  petition  was  by  a 
creditor,  add :  and  that  a  citation  be  issued  therefor,  and  a  citation 
having  been  duly  issued  thereupon  out  of  this  court,  requiring — 
names — to  appear  and  show  cause  why  an  account  should  not  be  ren- 
dered, and  the  said  claim  should  not  be  paid,  and  said  citation  having 
been  returned  and  filed,  with  proof  of  due  service  thereof,  on  all 
said  parties]  ;  and  it  having  been  proved  to  the  satisfaction  of  said 
surrogate,  by  the  said  petition  [and  the  afifidavit  of  Q.  R.,  verified  the 
day  of  ,  i8    ,  and  herewith  filed],  that  the  assets  of 

said  decedent  [or,  absentee],  in  the  hands  of  said  temporary  adminis- 
trator, exceed  the  debts  [and,  if  the  petition  was  by  a  creditor,  add : 
and  that  the  petition  may  be  granted,  without  injuriously  affecting  the 
rights  of  others  entitled  to  priority  or  equality  of  payment  or  satis- 
faction] ; 

Now,  on  motion  of  A.  T.,  attorney  for  said  A.  B., 
It  is  adjudged,  that  said  A.  B.,  the  temporary  administrator  of 
the  property  of  M.  N.,  the  said  deceased  [or,  absentee],  pay  to  said 
L.  M.  [one-half]  the  full  amount  of  his  said  claim,  to  wit,  dol- 

lars, with  interest  thereon,  at  per  cent.,  from  the  day  of 

,  i8     ,  the  whole  amounting  to  % 
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No.  49. 

lAnie,  p.  362.] 

PETITION  FOB  REVOCATION  OF  LETTERS. 

/.   Petition. 
[Title.] 

To  the  Surrogate's  Court  of  the  county  of 
The  petition  of  A.  D.  respectfully  shows: 

I.  That  your  petitioner  is  one  of  the  legatees  under  the  will  of  C. 
D.,  late  of  the  [city  of  New  York],  deceased  [or  state  other  interest, 
as  next  of  kin,  creditor,  etc.],  which  was  admitted  to  probate  by  the 
surrogate['s  court]  of  county,  on  the  day  of  >  18  , 
and  recorded  in  the  office  of  said  surrogate,  in  Liber  of  Wills, 
at  page  ;  and  thereupon  letters  testamentary  were  duly  issued  by 
said  surrogate  to  Y.  Z.,  the  sole  executor  in  said  will  named.  [Or, 
where  letters  of  administration  are  sought  to  be  revoked,  allege  the  inter- 
est of  the  petitioner  and  the  issue  of  letters  of  administration^ 

II.  That  the  circumstances  of  said  Y.  Z.  are  such  that  they  do  not 
afford  adequate  security  to  your  petitioner,  nor  to  the  creditors  of 
said  C.  D.,  nor  to  other  persons  interested,  for  the  due  administration 
of  the  said  estate;  {adding  particulars,  for  instance]  that  the  estate 
which  has  come  into  the  hands  of  the  said  Y.  Z.,  as  such  executor, 
exceeds  dollars;  that  the  said  Y.  Z.  is  insolvent  and  owes  large 
sums  of  money,  and  on  the  day  of  ,  18  ,  made  an 
assignment  of  all  his  property  for  the  benefit  of  creditors.  \0r  state 
other  cause  for  revocation,  with  facts  and  circumstances,  e.  g..  That  the 
said  Y.  Z.,  at  the  time  of  the  issue  of  letters  testamentary  to  him  as 
above  stated,  was  an  alien  (not  being  a  citizen  of  the  United  States, 
but  being  a  citizen  of  the  kingdom  of  Great  Britain),  resident  at  New 
York  city,  in  the  State  of  New  York,  and  that  since  such  appointment 
he  has  ceased  to  be  a  resident  of  the  State  of  New  York,  and  did,  on 
or  about  the  day  of  ,  18  ,  remove  from  the  city  of  New 
York,  and  take  up  his  residence  at  Jersey  City,  in  the  State  of  New 
Jersey,  and  he  is  now  a  resident  of  that  State.] 

Wherefore,  your  petitioner  prays,  that  a  decree  be  made  revok- 
ing the  said  letters  heretofore  issued  to  said  Y.  Z.,  and  that  he  be 
cited  to  show  cause  why  such  a  decree  should  not  be  made;  [and  that, 
in  the  meantime,  the  said  executor  be  enjoined  from  further  acting  in 
the  premises.] 

yVerification.]  [Signature.] 

II.  Order  Enjoining  Executor. 

At  a  Surrogate's  Court  \etc\ 
[Title.] 

A.  D.,  of  the  city  of  New  York,  a  legatee  under  the  will,  and  in- 
terested in  the  estate,  of  C.  D.,  late  of  said  city,  deceased,  having, 
on  the  day  of  ,  18     ,  filed  a  verified  petition,  by  which 

complaint  is  made  that  the  circumstances  of  Y.  Z.,  the  executor  of 
the  said  will,  are  such  that  they  do  not  afford  adequate  security  for 


FORMS  847 

the  due  administration  of  the  estate  of  the  said  deceased  [or,  that  the 
said  executor  has  become  by  law  incompetent  to  serve  as  such];  and 
it  appearing  to  the  surrogate  that  there  are  good  grounds  for  such 
complaint,  and  the  said  surrogate  having  thereupon  issued  a  citation 
to  the  said  Y.  Z.,  requiring  him  to  appear  at  a  day  and  place  therein 
specified,  to  show  cause  why  letters  testamentary  granted  and  issued 
to  him,  as  executor,  on  the  day  of  ,  i8     ,  should  not  be 

revoked. 

It  is  ordered.  That  the  said  Y.  Z.  be,  and  he  hereby  is,  enjoined 
from  further  acting  in  the  premises  until  the  matter  in  controversy 
shall  be  disposed  of. 

///.  Order  Revoking  Letters. 

At  a  Surrogate's  Court  \etcl\. 
[Title:] 

On  reading  and  filing  proof  of  the  due  and  personal  service  on  Y. 
Z.,  the  executor  of  the  last  will  and  testament  of  C.  D.,  late  of  the  city 
of  New  York,  deceased,  of  the  citation  heretofore  issued  in  this  mat- 
ter, requiring  him  to  appear  in  this  court,  on  this  day,  to  show  cause 
why  the  letters  testamentary  issued  to  him  on  said  will  should  not  be 
revoked;  and  the  said  Y.  Z.  having  appeared,  and  A.  D.,  the  com- 
plainant herein,  having  also  appeared,  and  after  hearing  the  proofs 
and  allegations  of  the  parties,  and  it  appearing  that  the  circumstances 
of  the  said  Y.  Z.,  executor  as  aforesaid,  are  such  that  they  do  not 
afford  adequate  security  for  his  due  administration  of  the  estate. 

Ordered,  That  the  said  Y.  Z.  give  a  bond,  with  sureties  like  those 
required  by  law  of  administrators,  within  five  days  from  this  day,  or, 
in  default  thereof,  that  his  letters  testamentary  be  revoked  [or,  if  cause 
of  revocation  cannot  be  cured  by  giving  security,  say,  instead :  That  the 
letters  testamentary  heretofore  issued  to  the  said  Y.  Z.  be,  and  they 
are  hereby,  revoked.  And  all  authority  and  rights  of  the  said  Y.  Z., 
as  such  executor,  are  hereupon  to  cease].' 

No.  50. 

[Ante,  p.  369.] 
REVOCATION  OF  LETTERS  UPON  RESIGNATION.  = 

/.  Petition  for  Discharge. 
[Title.] 
To  the  Surrogate's  Court  of  the  county  of 

I.  The  petition  of  A.  B.,  the  executor  of  the  will  [or,  administra- 
tor of  the  estate]  of  M.  N.,  late  of  the  city  of  New  York,  deceased, 
respectfully  shows: 

II.  That,  by  this  court,  on  the  day  of  ,  18     ,  said  will 


'  See  past,  for  form  of  decree  revoking  letters  for  failure  to  give  new  or  addi- 
tional sureties. 

*  The  same  proceeding  may  be  had  at  the  instance  of  a  testamentary  trustee 
(see  ante,. -p.  370). 
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was  duly  admitted  to  probate,  and  letters  testamentary  thereon  issued 
to  your  petitioner  [or  allege  letters  of  administration]. 

III.  That  the  only  persons  interested  in  the  estate  of  M.  N.,  the 
decedent,  as  creditors  or  persons  claiming  to  be  creditors,  husband 
{or,  wife],  legatees,  next  of  kin,  or  otherwise,  and  the  only  persons 
who  are  entitled,  absolutely  or  contingently,  by  the  terms  of  said  will, 
or  by  operation  of  law,  to  share  in  the  fund,  or  in  the  proceeds  of 
property,  held  by  your  petitioner,  in  the  application  of  such  estate  or 
fund,  and  the  places  of  residence  of  all  such  persons,  to  the  best  of 
the  knowledge,  information  and  belief  of  your  petitioner,  are  as  fol- 
lows, viz.:  [stating  themi] 

IV.  [State  grounds  of  application,  for  instance  ;]  That  your  peti- 
tioner is  an  alien  and  a  citizen  of  the  republic  of  France,  having  re- 
sided in  the  city  of  New  York  for  a  number  of  years  past,  but  is  now 
about  to  take  up  his  residence  in  the  city  of  London,  England;  and 
is  now  desirous  to  render  an  account  of  all  his  proceedings  as  such 
[executor],  and  be  discharged. 

Wherefore,  your  petitioner  prays,  that  his  account  of  his  pro- 
ceedings, as  such  [executor],  may  be  judicially  settled,  and  that  a  de- 
cree be  thereupon  made  revoking  his  said  letters,  and  discharging  him 
accordingly  as  [executor],  and  that  the  creditors  and  persons  claiming 
to  be  creditors  of  the  decedent,  and  the  decedent's  husband  [or,  wife], 
next  of  kin,  and  legatees,  and  other  persons  interested,  may  be  cited  to 
attend  the  judicial  settlement  of  such  an  account. 

[Signature.] 
[Verification.] 

I  J.  Order  Allowing  Accounting  for  Purpose  of  Discharge. 
[Title.] 

A.  B.,  one  of  the  executors  of  the  will  of  M.  N.,  late  of  the  city  of 
New  York,  deceased,  having  presented  to  this  court  his  petition,  duly 
verified  on  the  day  of  ,  i8     ,  praying  that  his  account  be 

judicially  settled,  and  that  a  decree  be  thereupon  made,  revoking  his 
letters  testamentary,  and  discharging  him  accordingly,  and  a  citation 
thereon  having  been  issued,  directed  to  [names],  and  returnable  on  the 
day  of  ,  i8     ;  and  the  said  citation  having  been  returned 

on  that  day  and  filed,  with  proof  of  due  service  on  all  the  persons 
named  therein;  and  C.  D.  having  appeared  by  B.  T.,  his  attorney,  and 
none  other  of  the  persons  cited  having  appeared;  and  the  said  peti- 
tioner feaying  appeared  by  his  attorney,  A.  T.,  and  the  surrogate'  hav- 
ing heard  the  .proofs  and  allegations  of  the  parties:  Now,  on  motion 
of  A.  T.,  the  attorney  for  said  A.  B., 

It  is  ordered  and  adjudged,  that  sufficient  reasons  exist  for 
granting  the  prayer  of  the  petition,  and  that  said  A.  B.  be,  and  he 
hereby  is,  allowed  to  account  for  the  purpose  of  being  discharged  as 
[executor  of  the  will]  of  M.  N.,  deceased. 

///.  Decree  Revoking  Letters  and  Discharging  the  Representative. 
[Title.] 

Letters  [testamentary,  on  the  will]  of  M.  N.,  late  of  ,  de- 

ceased, having  been  heretofore  issued  by  this  court,  on  the  day 
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of  ,  1 8     ,  to  A.  B.,  as  [executor],  and  the  said  A.  B.  having,  on 

the  day  of  ,  -tS     ,  filed  a  petition  in  the  office  of  said  sur- 

rogate, praying  that  his  account  be  judicially  settled,  and  a  decree 
made  revoking  his  said  letters,  and  that  a  due  citation  be  issued,  re- 
quiring the  necessary  parties  to  show  cause  why  the  petition  should 
not  be  granted;  and  such  citation  having  been  thereupon  duly  issued, 
requiring  \tnsert  names]  to  show  cause,  on  the  day  of  , 

1 8  ,  why  such  a  decree  should  not  be  made;  and  the  said  citation 
having  been  returned  on  that  day,  and  filed,  with  proofs  of  due  service 
thereof  on  the  persons  named,  and  none  of  the  persons  therein  named 
having  appeared  [except  C.  D.,  the  co-executor  of  said  A.  B.,  who  ap- 
peared by  B.  T.,  his  attorney,  and  waived  the  account  of  said  A.  B., 
and  a  judicial  settlement  thereof];  and  the  said  A.  B.  having  appeared 
[in  person  and]  by  his  said  attorney  and  counsel,  and  it  satisfactorily 
appearing  to  the  surrogate  that  none  of  the  money,  books,  papers  or 
other  property  of  the  estate  of  the  said  M.  N.,  are  in  the  hands  of  said 
A.  B.:  Now,  on  motion  of  A.  T.,  attorney  and  counsel  for  said  A.  B.: 
It  is  ordered,  adjudged,  and  decreed,  that  the  said  letters 
heretofore  issued  to  A.  B.,  as  such  [executor],  be,  and  the  same  hereby 
are,  revoked. 

No.  51. 

[Ante,  pp.  393,  394.] 
BOND  OF  EXECUTOR  OR  ADMINISTRATOR. 

Know  all  Men  by  these  Presents, 

That  we.  A.  B.,  of  ,  in  the  city  of  ;  and  C.  D.,  of 

street,  in  the  city  of  ;  and  E.  F.,  of  ,  in  the  county 

of  ,  are  held  and  firmly  bound  unto  the  people  of  the  State  of 

New  York,  in  the  sum  of  one  thousand  dollars,  lawful  money  of  the 
United  States  of  America,  to  be  paid  to  the  said  people;  to  which 
payment  well  and  truly  to  be  made  we  bind  ourselves,  our  and  each 
of  our  heirs,  executors  and  administrators,  jointly  and  severally,  firmly 
by  these  presents.     Sealed  with  our  seals.     Dated  the  day  of 

,  one  thousand  eight  hundred  and 

The  condition  of  this  obligation  is  such:  That,  if  the  above  bounden 
A.  B.  shall  faithfully  discharge  the  trust  reposed  in  him  as  executor 
[or,  administrator]  of  all  and  singular  the  goods,  chattels  and  credits 
of  G.  H.,  late  of  the  city  of  New  York,  deceased,  and  obey  all  lawful 
decrees  and  orders  of  the  surrogate's  court  of  the  county  of  New  York, 
touching  the  administration  of  the  estate  committed  to  him,  then  this 
obligation  to  be  void,  else  to  remain  in  full  force  and  virtue. 

[Signatur^nd  sea/s.] 
[Sealed  and  delivered  in  presence  of,] 

[Authentication  as  of  a  deed.] 

[Append  an  affidavit  of  each  surety  as  to  his  sufficiency,  in  the  follow- 
ing Form  ••] 

[Venue. \ 

C.  D.,  of  street,  in  the  city  of  ,  a  surety  named  in  the 

54 


850  FORMS. 

annexed  bond,  being  duly  sworn,  deposes  and  says,  that  he  owns  in  his 
own  right  real  estate  in  the  State  of  New  York,  consisting  of  the  house 
and  lot  No.  street,  in  the  city  of  ,  and  that  the  same  is 

of  the  value  of  not  less  than  five  thousand  dollars,  and  is  subject  to  no 
incumbrance,  except  a  mortgage  of  two  thousand  dollars,  held  by  the 
Mutual  Life  Insurance  Company  of  New  York  city;  and  that  he  owns 
personal  estate  in  the  city  of  ,  and  that  its  value  is  not  less  than 

three  thousand  dollars,  that  it  consists  of  the  fixtures  and  stock  of 
goods  in  the  grocery  store  No.  street,  in  said  city,  and  that  it 

is  subject  to  no  incumbrance;  and  that  there  are  no  unsatisfied  judg- 
ments or  executions  against  him,  and  that  he  is  under  no  recognizance- 
and  that  he  is  worth  in  good  property,  exclusive  of  such  as  is  exempt 
by  law  from  execution,  not  less  than  two  thousand  dollars,  over  and 
above  all  debts,  liabilities  and  lawful  claims  against  him,  and  all  liens, 
incumbrances  and  lawful  claims  upon  his  property. 

[Jurat.]  [Signature.] 

[Same  Form,  mutatis  mdtandis,  for  bond  of  administrator  with  -will 
annexed^ 

No.  52. 

\_Ante,  p.  395.] 

Bond  of  Executor  or  Administrator  on  Disposing  of  Real  Property  to  Pay 

Debts,  etc. 

[As  in  last  Form,  to  and  including  date.] 

Whereas,  the  above  bounded  A.  B.,  [executor,  etc,  describing  estate,] 
lately  applied  [or  if  creditor  applied,  state  the  fact]  to  the  surrogate['s 
court]  of  the  county  of  ,  for  authority  to  dispose,  by  mortgage, 

lease  or  sale,  of  as  much  of  the  real  property  of  the  said  M.  N.,  de- 
ceased, as  shall  be  necessary  to  pay  his  debts  [or,  funeral  expenses — 
or  both];  and  whereas,  such  proceedings  in  due  form  of  law  have  been 
thereupon  had,  that  the  said  surrogate  has  decreed  a  [sale]  of  so  much 
of  the  real  property  whereof  the  said  decedent  died  seized  as  shall  be 
sufficient  to  pay  the  debts  [and  funeral  expenses]  of  the  said  decedent, 
which  the  surrogate  has  adjudged  valid  and  subsisting  pursuant  to  the 
statute. 

Now,  THE  CONDITION  of  this  obligation  is  such,  that  if  the  said 
A.  B.  shall  faithfully  perform  the  duties  imposed  upon  him  by  said 
decree,  and  shall  pay  into  the  said  surrogate's  court,  within  twenty 
days  after  the  receipt  thereof  by  him,  all  money  arising  from  any  such 
mortgage,  lease  or  sale,  and  shall  deliver  to  the  said  surrogate,  within 
the  same  time,  all  the  securities  taken  thereupon,  and  shall  account 
for  all  money  received  by  him,  whenever  he  is  required  so  to  do  by  a 
court  of  competent  jurisdiction,  then  this  obligation  to  be  void,  other- 
wise to  remain  in  full  force  and  effect. 

[Signatures  and  seals\ 
[Sealed  and  delivered  in  presence  of,] 

[Affidavit  of  sufficiency,  as  in  No.  51.] 
[Bond  of  Freeholders,  same  as  above,  mutatis  mutandis.] 
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No.  53. 

[Ante,  p.  3g8.] 
BOND  OF  GENERAL  GUARDIAN  OF  INFANT'S  PROPERTY. 

Know  all  Men  by  these  Presents, 

That  we,  C.  D.,  of  No.  street,  in  the  city  of  New  York,  and 

E.  F.,  of  No.       .  street,  in  said  city,  and  G.  H.,  of  No. 

street,  in  said  city,  are  held  and  firmly  bound  unto  A.  B.,  of  the  city 
of  New  York,  an  infant  under  [or,  over]  fourteen  years  of  age,  in  the 
sum  of  [four]  thousand  dollars,  lawful  money  of  the  United  States,  to 
be  paid  to  the  said  infant,  his  executors,  administrators  or  assigns;  to 
which  payment,  well  and  truly  to  be  made,  we  bind  ourselves,  our  and 
each  of  our  heirs,  executors  or  administrators,  jointly  and  severally, 
firmly  by  these  presents.     Sealed  with  our  seals.     Dated  the  day 

of 

Whereas,  by  an  order  of  the  surrogate's  court  of  the  county  of 
[New  York],  made  the  day  of  ,  the  above  bounden  C.  D. 

was  appointed  general  guardian  of  the  property  of  the  above-named 
A.  B.,  an  infant  [eic],  upon  executing  a  bond  to  the  said  A.  B.,  with 
the  said  C.  D.  and  E.  F.  as  his  sureties,  in  the  penalty  and  on  the  con- 
ditions therein  mentioned. 

Now,  therefore,  the  condition  of  this  obligation  is  such,  that 
if  the  above  bounden  C.  D.  shall  in  all  things  faithfully  discharge  the 
trust  reposed  in  him,*  as  guardian  of  the  property  of  the  said  infant, 
and  obey  all  lawful  directions  of  the  surrogate  of  the  county  of  , 

touching  the  trust,  and  shall,  in  all  respects,  render  a  just  and  true 
account  of  all  money  and  other  property  received  by  him,  and  of  the 
application  thereof  and  of  his  guardianship,  whenever  he  is  required 
so  to  do,  by  a  court  of  competent  jurisdiction,*  then  this  obligation 
to  be  void,  else  to  remain  in  full  force  and  virtue. 

[Signatures  and  seals. 1 
[Sealed  and  delivered  in  the  presence  of,] 

[Affidavit  of  sufficiency,  as  in  No.  51.] 

No.  54. 

\Ante,  p.  399.] 

BOND  OF  GENERAL  GUARDIAN  OF  INFANT'S  PERSON. 

[Same  as  in  No.  53,  substituting  person  for  property,  and  for  matter 
between  the  asterisks,  the  following  .■]  as  guardian  of  the  person  of  the 
said  infant,  and  shall  duly  account  for  all  money  and  other  property 
which  may  come  to  his  hands,  as  directed  by  the  surrogate's  court  of 
the  county  of 

No.  b5. 

\_Ante,  p.  386.] 

Depositing  Securities,  to  Rednce  Penalty  of  Official  Bond.  • 

/.   Petition  for  Leave  to  Deposit,  etc. 
[If  the  application  is  made  on  applying  for  letters,  insert  this  in  the 
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petition  for  letters ;  if  made  subsequently,  may  entitle  this  in  the  same 
proceeding,  reciting  briefly  the  former  steps,  and  continuing,  for  instance, 
thus  :\ 

That  the  said  deceased  died  possessed  of  certain  personal  prop- 
erty situate  in  the  county  of  and  State  of  New  York;  and  that 
the  aggregate  value  of  all  of  the  personal  property,  wherever  situated, 
of  which  the  deceased  died  possessed,  together  with  the  probable 
amount  to  be  recovered  by  reason  of  all  or  any  right  of  action  granted 
to  an  executor  or  administrator  of  the  said  deceased,  by  special  pro- 
vision of  law  \in  case  of  executor,  or  administrator  with  the  will  an- 
nexed, add,  and  also  the  value  of  the  real  property,  or  of  the  proceeds 
thereof,  which  may  come  to  the  hands  of  the  executor — or,  administra- 
tor— by  virtue  of  any  provision  contained  in  the  will],  does  not  exceed 
the  sum  of  [three  hundred  and  fifty  thousand]  dollars,  and  that  the 
same  largely  consists  of  securities  for  the  payment  of  money,  and 
that  all  the  goods,  chattels,  effects  and  [personal]  property  of  said  de- 
ceased, over  and  above  said  securities,  does  not  exceed  the  sum  of 
[fifty  thousand]  dollars.  A  true  description  of  said  securities  is  con- 
tained in  Schedule  "  A  "  hereunto  annexed. 

That  it  is  inconvenient  for  your  petitioner  to  furnish  security  in 
the  full  amount  prescribed  by  law,  but  he  is  able  to  effect  an  arrange- 
ment by  which  the  Company  of  New  York,  a  trust  company 
which  is  authorized  by  law  to  receive  the  same,  will  become  the  de- 
positary and  custodian  of  the  said  estate  under  the  direction  of  the 
surrogate. 

Wherefore,  your  petitioner  prays,  that  an  order  be  made  direct- 
ing the  deposit  with  said  Trust  Company  of  ,  of  the 
aforesaid  securities  for  the  payment  of  money  belonging  to  the  estate, 
and  that  the  amount  of  the  bond  to  be  given  by  your  petitioner  be 
fixed  with  reference  to  the  remainder  of  said  estate  or  fund,  amount- 
ing to             dollars.                                                               \Signature^ 

[  Verification.\ 

I  J.  Order  Thereon,  Allowing  Deposit  and  Reduction  of  Bond. 
[Title.] 

On  reading  and  filing  the  verified  petition  of  A.  B.,  dated  the 
day  of         ,  i8     ,  asking  an  order  directing  that  certain  securities  for 
the  payment  of  money  belonging  to  the  estate  of  said  deceased,  in 
said  petition  specified  and  described,  be  deposited  with  the  Trust 

Company  of  ,  to  the  end  that  the  amount  of  the  bond  to  be  given 

by  him,  as  such  administrator,  may  be  fixed  and  determined  with  re- 
spect to  the  remainder  only  of  the  estate  or  fund  amounting  to  [fifty 
thousand]  dollars,  or  thereabouts;*  and  these  facts  appearing  to  the 
satisfaction  of  the  surrogate,  and  he  deeming  it  inexpedient  to  require 
of  said  A.  B.  security  in  the  full  amount  required  by  law:  Now,  on 
motion  [etc.,  as  in  other  orders]. 

[Insert  in  ordering  part]  that  the  said  securities  for  the  payment  of 
money,. the  description  of  which  is  contained  in  Schedule  "A,"  an- 
nexed to  said  petition,  belonging  to  the  estate  of  said  deceased,  be 
deposited  with  the  Trust  Company  of  ,  to  the  order  of  said 

A.  B.,  as  administrator  as  aforesaid,  countersigned  by  the  surrogate. 
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And  it  is  further  ordered,  adjudged,  and  decreed,  that  letters 
of  administration  upon  the  goods,  chattels  and  credits  of  said  dece- 
dent, issue  to  said  A.  B.,  upon  his  subscribing  the  statutory  oath  that 
he  will  well,  honestly  and  faithfully  discharge  his  duty  as  such  admin- 
istrator, according  to  law,  and  upon  making  the  deposit  aforesaid,  and 
upon  filing  the  receipt  of  the  said  Trust  Company  for  the  said 

securities,  and  upon  executing  a  bond  in  the  penalty  of  [one  hundred 
thousand]  dollars  to  the  people  of  New  York  State,  with  two  or  more 
competent  sureties,  for  the  faithful  discharge  of  the  trust  reposed  in 
him  as  such  administrator.  And  it  is  further  ordered,  adjudged, 
and  decreed,  that,  as  such  administrator,  he  shall  be,  and  hereby  is, 
empowered  to  collect  and  receive  all  interest,  income  and  dividends 
now  due  or  to  grow  due  upon  the  securities  so  deposited  as  aforesaid, 
and  in  case  the  interest,  income  or  dividends  upon  any  of  said  securi- 
ties cannot  be  collected  without  the  production  of  the  certificate  or 
security  itself,  the  same  may  be  collected  by  the  said  Trust 

Company,  the  depositary  aforesaid,  and,  after  collection,  shall  be  paid 
over  by  said  company  to  said  administrator,  upon  such  terms  as  may 
be  agreed  upon. 

And  the  said  Trust  Company  is  ordered  to  keep  possession 

of  the  said  securities,  subject  to  the  order  of  the  administrator  afore- 
said, countersigned  by  the  surrogate,  or  subject  to  the  special  order 
of  the  surrogate. 

///.  Receipt  by  Depositary  of  Securities. 
[Titie.] 

The  Trust  Company  of  ,  does  hereby  acknowledge 

having  received,  on  this  date,  from  A.  B.,  the  following  securities, 
together  with  the  certified  copy  of  an  order  [or,  decree]  of  the  surro- 
gate of  the  county  of  ,  made  in  the  matter  above  entitled,  and 
dated            ,  i8     . 

Securities. 
[Here  follows  description  of  the  securities.] 
In  witness  whereof,  the  said  Trust  Company  of  has 

hereunto  caused  its  corporate  seal  to  be  affixed,  and  the  same  to  be 
duly  attested,  on  this  day  of  ,  i8     ■ 

[Seal.]  [Signature  of], 

President. 
[Authentication  as  of  a  Deed.] 

No.  56. 

[Ante,  p.  388.] 

Proceedings  to  Compel  New  Official  Bond,  or  New  Sureties. 

/.  Petition  by  Person  Interested. 
[Titled 
To  the  Surrogate's  Court  of  the  county  of 

The  petition  of  M.  N.,  of  the  city  of  New  York,  respectfully 
shows: 

I.  That  your  petitioner  is  one  of  the  children  and  next  of  kin  of 
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S.  N.,  late  of  the  city  of  New  York,  deceased,  intestate,  and  has  not 
yet  received  the  share  of  the  estate  of  the  said  S.  N.  to  which  by  law 
he  is  entitled. 

II.  That  letters  [of  the  administration  of  the  estate]  of  the  said  S. 
N.,  deceased,  were  issued  by  the  surrogate  of  the  county  of  New 
York  to  C.  D.,  of  the  city  of  New  York,  on  the  day  of  , 
i8     . 

III.  Your  petitioner  further  alleges,  that  C.  R.  [lately  a  resident  of 
the  city  of  New  York,  is  one  of  the  sureties  of  the  said  C.  D.  in  his 
bond  given  by  him  on  the  granting  of  the  said  letters,  and  that  the 
said  C.  R.  has  removed  out  of  the  State  of  New  York,  as  your  peti- 
tioner is  informed  and  believes,  and  has  gone  to  Boston,  in  the  State 
of  Massachusetts — or  other  facts  showing  insufficiency  of  sureties  or  in- 
adequacy in  atnount  of  bond]. 

IV.  That  E.  N.,  of  the  city  of  New  York,  is  the  only  other  surety 
of  the  said  administrator  in  his  said  bond. 

Wherefore,  your  petitioner  prays,  that  C.  D.  may  be  required  to 
give  new  [or,  additional]  sureties  \or,  a  new  bond,  in  a  penalty  of 
dollars],  or,  in  default  thereof,  that  he  may  be  removed  from  his 
office,  and  that  letters  issued  to  him  may  be  revoked;  and  that  the 
said  C.  D.  may  be  cited  to  show  cause  why  the  prayer  of  this  petition 
should  not  be  granted. 

[Sigriature^ 
[  Verification.] 

II.  Order  for  New  or  Additional  Sureties,  etc. 

At  a  Surrogate's  Court  \etc\ 
[Title.] 

The  citation  iss.ued  to  C.  D.,  administrator  of  the  estate  of  A.  B., 
deceased,  on  the  day  of  ,  i8     ,  requiring  him  to  show  cause 

why  he  should  not  be  required  [etc.,  as  above],  having  been  returned 
with  due  proof  of  service  on  the  said  C.  D.,  and  the  said  C.  D.  having 
appeared  by  W.  M.,  Esq.,  his  attorney,  and  it  satisfactorily  appearing 
that  C.  R.,  one  of  his  sureties,  has  [removed  from  this  State — or  stating 
other  facts  showing  insufficiency  of  surety,  or  inadequacy  in  amount  of 
bond]. 

Ordered:  That  said  C.  D.  give  new  [or,  additional]  sureties  [or,  a 
new  bond,  in  a  penalty  of  dollars],  in  the  usual  form,  as  such 

administrator  as  aforesaid,  within  five  days  from  this  date;  or,  in  de- 
fault thereof,  that  his  letters  of  administration  be  revoked. 

///.  Decree  Revoking  Letters  on  Failure  to  Give  New  Bond. 

At  a  Surrogate's  Court  [etc.]. 
[Title.] 

Whereas,  by  an  order  made  and  entered  by  the  surrogate's  court 
on  the  day  of  ,  C.  D.,  administrator  of  the  estate  of  A.  B., 

deceased,  was  required  within  five  days  from  that  date  to  give  a  new 
bond  in  the  penalty  of  dollars,  of  which  order  the  said  C.  D.  had 

due  notice;  and  whereas,  the  said  C.  D.  has  failed  to  furnish  a  new 
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bond,  approved  by  the  surrogate,  as  required  by  said  order  [or,  has 
filed  a  new  bond,  approved  by  the  surrogate,  as  required  by  said 
order].     Now,  on  motion  of  ,  It  is  ordered  and  decreed, 

that  the  said  C.  D.  be,  and  he  is  hereby,  removed  from  his  office  as 
administrator  aforesaid,  and  that  the  letters  of  administration  hereto- 
fore issued  to  him  be,  and  they  are  hereby,  revoked  [or,  if  new  bond 
has  been  given  and  approved,  say,  instead,  that  this  proceeding  be,  and 
the  sanie  is  hereby,  dismissed,  with  costs  and  disbursements 

of  the  same  to  be  paid  by  to  J. 

No.  57. 

lAnte,  p.  389.] 
RELEASING  SURETIES  IN  OFFICIAL  BOND. 

/.  Petition  of  Surety  to  be  Released. 
Surrogate's  Court,  county  of  New  York. 


In  the  matter  of  the  estate  of 
A.  B., 

deceased. 


To  the  Surrogate's  Court  of  New  York  county. 

The  petition  of  J.  K.,  of  the  county  of  ,  respectfully  shows 

to  the  court  as  follows: 

Your  petitioner  alleges  that  he  is  one  of  the  sureties  of  C.  D.,  as 
administrator  of  the  goods,  chattels,  and  credits  of  A.  B.,  late  of 
the  city  of  New  York,  deceased,  and  that  he  desires  to  be  released 
from  responsibility  on  account  of  any  future  breach  of  the  condition  of 
the  bond  of  the  said  administrator.  He  therefore  prays  for  a  decree 
releasing  him  accordingly,  and  that  C.  D.,  the  said  administrator,  may 
be  cited  to  show  cause  why  he  should  not  give  new  sureties. 

[Signature^ 
[  Verification^ 

II.  Citation  Thereon. 

\The  command  of  the  citation  «>]  to  show  cause  why  you  should  not 
give  new  sureties,  in  your  official  bond  as  administrator  \etc\  pursu- 
ant to  the  statute. 

///.  Decree  Releasing  Surety. 

At  a  Surrogate's  Court  \etc\. 
[Title.] 

J.  K.,  of  the  city  of  New  York,  one  of  the  sureties  of  C.  D.,  as  the 
administrator  of  all  and  singular  the  goods,  chattels,  and  credits  of  A. 
B.,  late  of  the  city  of  New  York,  deceased,  having  heretofore  pre- 
sented his  petition,  dated  [etc.],  to  this  court,  setting  forth  that  he  de- 
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sired  to  be  released  from  responsibility  on  account  of  any  future 
breach  of  the  condition  of  the  bond  of  the  said  administrator,  and 
praying  for  relief,  pursuant  to  the  statute;  and  the  surrogate  having 
thereupon  issued  a  citation  requiring  the  said  C.  D.,  administrator,  as 
aforesaid,  to  {state  substance  of  citation]*  and  the  said  C.  D.  having 
appeared  in  compliance  with  the  said  citation,  and  having  given  new 
sureties,  to  the  satisfaction  of  the  surrogate: 

It  is  adjudged  and  decreed,  that  the  said  J.  K.  shall  not  be  lia- 
ble on  the  bond  bearing  date  on  the  day  of  ,  in  the  year 
one  thousand  eight  hundred  and  ,  executed  to  the  people  of 
the  State  of  New  York,  by  the  said  C.  D.,  as  principal,  and  the  said 
J.  K.  and  one  L.  M.,  as  sureties,  on  the  granting  of  the  letters  of  ad- 
ministration of  all  and  singular  the  goods,  chattels,  and  credits  of  the 
said  A.  B.,  deceased,  to  the  said  C.  D.,  by  the  said  surrogate,  for  any 
breach  of  the  condition  of  the  said  bond,  occurring  after  the  date  of 
this  decree. 

No.  58. 

[Ante,  p.  390.] 
SUING  ON  BOND  OF  EXECUTORS,  ETC.,  AFTER  LETTERS  REVOKED. 

/.   Petition  for  Leave  to  Sue,  by  Person  Aggrieved. 
[Title.] 
To  the  Surrogate  of  county. 

The  petition  of  C.  D.  respectfully  shows  to  the  court,  as  follows: 
Your  petitioner  alleges  [upon  information  and  belief]: 

I.  That  he  is  one  of  the  next  of  kin  of  A.  B.,  late  of  ,  de- 
ceased, upon  whose  estate  letters  of  administration  were  granted  by  a 
decree  of  the  surrogate's  court  of  this  county,  on  the  day  of  , 
18  ,  to  G.  H.,  of  ,  who  entered  upon  the  discharge  of  his  du- 
ties as  administrator,  accordingly,  and  as  such  received,  in  his  official 
capacity  as  aforesaid,  certain  property  belonging  to  the  estate  of  said 
A.  B.,  viz. :  ten  United  States  bonds,  each  for  the  sum  of  [describe 
them],  which  he  has  not  duly  administered,  but,  on  the  contrary,  has 
wholly  converted  to  his  own  use. 

II.  That  your  petitioner  is  entitled  to  a  share  in  the  proceeds  of 
said  bonds,  as  one  of  the  next  of  kin  of  said  intestate,  but  has  not  re- 
ceived any  part  thereof. 

III.  That  the  letters  of  administration  so  granted  to  the  said 
A.  B.,  were  revoked  by  a  decree  of  the  surrogate's  court  of  this 
county,  rendered  on  the        day  of  ,  18     . 

Wherefore,  your  petitioner  prays  for  an  order  permitting  him  to 
maintain  an  action  upon  the  bond  given  by  the  said  G.  H.,  as  such 
administrator,  for  the  faithful  discharge  of  the  trust  reposed  in  him, 
in  behalf  of  himself  and  all  others  interested  in  the  estate  of  the  said 
A.  B.,  deceased,  to  recover  the  value  of  the  property  so  received  by 
the  said  administrator  and  not  duly  administered  by  him. 

[Signature.] 
[  Verification.  ] 
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//.    Order  Permitting  Suit. 
[Titie.] 

Upon  reading  and  filing  the  verified  petition  of  C.  D.,  setting  forth 
[recite  substance  of  allegations  of  petition];  Now,  on  motion  of  Y.  Z.,  at- 
torney for  said  petitioner,  it  is 

Ordered,  that  the  said  C.  D.  be,  and  he  hereby  is,  permitted  to 
maintain,  in  behalf  of  himself  and  of  all  others  interested,  an  action 
upon  the  official  bond  given  by  said  G.  H.,  as  administrator  \etc^, 
dated  the        day  of  j  i8     ,  and  now  on  file  in  the  office  of  the 

surrogate  of  this  county,  to  recover  the  value  of  [describing property]; 
and  that  the  moneys  recovered  in  such  action  be  paid  by  the  officer 
collecting  them  into  the  surrogate's  court  of  this  county,  to  be  dis- 
tributed according  to  law. 

[Signature  of  ], 

Surrogate. 

No.  59. 

\Ante,  p.  414.] 
ORDER  APPOINTING  APPRAISERS. 

At  a  Surrogate's  Court  [etc\ 


In  the  matter  of  the  administration  of 
the  goods,  chattels,  and  credits  of 


A.  B., 

deceased. 


Upon  the  application  of  C.  D.,  administrator,  etc.,  of  the  said 
A.  B.,  deceased,  it  is  ordered  that  J.  K.  and  L.  M.,  both  of  the  town 
of  Yonkers,  in  the  county  of  Westchester,  two  disinterested  persons, 
be,  and  they  are  hereby,  appointed  appraisers  of  the  personal  property 
of  the  said  A.  B.,  deceased,  to  estimate  and  appraise  the  same  on 
their  taking  and  subscribing  the  oath  required  by  the  statute  in  such 
cases  made  and  provided. 

[Signature  of\ 

Surrogate. 

No.  60. 

{Ante,  p.  414.] 
APPRAISAL,  AND  MAKING  AND  RETURNING  INVENTORY. 

/.    Appraiser' s  Oath. 
[Venue. \ 

I,  J.  K.,  of  the  town  of  Yonkers,  in  said  county,  appraiser,  duly 
appointed  by  the  surrogate  of  the  said  county  of .  Westchester,  do 
swear  and  declare,  that  I  will  truly,  honestly,  and  impartially  appraise 
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the  personal  property  of  A.  B.,  late  of  the  said  county  of  Westchester, 
deceased,  which  shall  be  for  that  purpose  exhibited  to  me,  to  the  best 
of  my  knowledge  and  ability. 

[/urat]  [Signature.] 

II.    Notice  of  Appraisement. 

To  the  legatees,  next  of  kin,  and  to  all  persons  interested  in  the 
estate  of  A.  B.,  late  of  the  city  of  Yonkers,  in  the  county  of  West- 
chester, deceased: 

Notice  is  hereby  given,  that  the  undersigned,  the  administrator, 
etc.,  of  said  deceased,  with  the  aid  of  J.  K.  and  L.  M.,  the  sworn  ap- 
praisers appointed  by  the  surrogate  of  the  county  of  Westchester,  to 
estimate  and  appraise  the  personal  property  of  the  said  deceased,  will 
proceed  to  make  an  appraisement  of  all  the  goods,  chattels,  and  credits 
of  said  deceased,  at  the  late  residence  of  said  deceased.  No. 
street,  in  the  said  city,  on  the       day  of  ,  i8     ,  at  ten  o'clock  in 

the  forenoon. 

\Date^^  [Signature  of  representative^] 

III.    Inventory. 

A  true  and  perfect  inventory  of  all  the  goods,  chattels,  and  credits 
which  were  of  A.  B.,  late  of  the  city  of  Yonkers,  in  the  county  of 
Westchester,  deceased,  made  by  the  administrator,  etc.,  of  the  said 
deceased,  with  the  aid  and  in  the  presence  of  J.  K.  and  L.  M.,  both 
of  the  said  county  of  Westchester,  they  having  been  duly  appointed 
and  sworn  appraisers,  containing  a  full,  just,  and  true  statement  of  all 
the  personal  property  of  the  said  deceased  which  has  come  to  the 
knowledge  of  tlie  said  administrator,  and  particularly  of  all  moneys, 
bank  bills,  and  other  circulating  medium  belonging  to  the  said  de- 
ceased, and  of  all  just  claims  of  said  deceased,  against  said  adminis- 
trator, and  of  all  bonds,  mortgages,  notes,  and  other  securities  for  the 
payment  of  money,  belonging  to  the  said  deceased,  specifying  the 
names  of  the  debtors  in  each  security,  the  date,  the  sum  originally  pay- 
able, the  indorsements  thereon,  with  their  dates  and  the  sum  which,  in 
the  judgment  of  the  appraisers,  may  be  collectible  on  such  security. 

Upon  the  completion  of  this  inventory,  duplicates  thereof  have 
been  made,  and  signed  at  the  end  thereof  by  the  appraisers. 

(I.)  Specific  articles  set  off  to  widow  or  minors. 

[Here  enumerate  the  articles  coming  within  the  statute  (2  R.  S.  83, 
§  9,  as  am'd  by  I.  1874,  c.  470,  ante,  p.  411),  and  which  are  included 
in  the  inventory  without  being  appraised.  This  list  will  be  different,  in 
the  case  of  a  man  dying,  from  that  in  case  of  a  widow  dying.] 

(II.)    $150  worth  of  personal  property  set  off  to  widow  or  minors. 

In  addition  to  the  above  enumerated  articles  exempt  from  ap- 
praisal, the  appraisers,  pursuant  to  the  statute,  set  apart  the  following 
articles  of  necessary  household  furniture,  provisions,  and  other  per- 
sonal property,  selected  in  their  discretion,  for  the  use  of  the  widow 
and  minor  children  \or,  in  case  of  a  widow  dying,  of  the  minor  chil- 
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dren]  of  the  deceased,  the  same  not  exceeding  in  value  one  hundred 
and  fifty  dollars: 

Dollars.     Cents. 
[Ifere  enumerate  the  articles  set  apart  to  the  wi^ow,  under 

L.  1842,  c.  157,  §  2,  ante,  p.  412,  and  which  are  to  be 

appraised. 

(III.)    Chattels  in  possession  having  an  ascertainable  value. 

\Here  enumerate  and  describe  such  articles  as  household 
furniture,  stock  in  trade,  tools,  farming  implements,  etc., 
other  than  those  specified  above,  and  set  opposite  each  its 
appraised  value,  e.  ^..•] 

Household  Furniture  at  No.  street,  New  York. 

First  Floor — Front  Parlor. 

About  sixty  yards  of  Brussels  carpet $50  00 

Set  of  window  curtains  and  ornaments 150  00 

Pair  of  window  shades,  $6;  mahogany  sofa,  $25 31  00 

Two  mahogany  couches,  $40;  rocking  chair,  $7 47  00 

Six  mahogany  chairs,  $r8;  two  mahogany  tabouretts,  $8.  26  00 

Large  mirror,  f8o;  one  pair  of  candelabras,  $40 120  00 

Mahogany  stand,  $3;   astral  lamp,  $9 12  00 

\Back  Parlor;  similar  list,  and  so  with  the  other  rooms  of  the  housei\ 

(IV.)    Things  in  action  considered  good. 

\Here  enumerate  and  describe  the  stocks,  bonds,  etc.,  in  the  manner  re- 
quired by  2  R.  S.  84,  §  II,  ^.  g.-X 

Bond  made  by  Jonathan  Little  to  the  deceased,  dated 
the  first  day  of  October,  in  the  year  18  ,  condi- 
tioned for  the  payment  of  the  sum  of  nine  thousand 
dollars,  on  the  first  day  of  October,  in  the  year,  18  , 
with  interest  at  the  rate  of  seven  per  cent,  per  annum, 
payable  half  yearly:  Secured  by  a  mortgage  of  real 
estate  in  the  city  of  New  York,  made  by  the  said 
Jonathan  Little  and  his  wife,  bearing  even  date  with 
the  bond $9)°oo  00 

The  payment  of  interest  is  indorsed  on  this  bond  up  to 
the  first  day  of  April,  18     . 

Interest  now  due  on  this  bond % 

Promissory  note,  made  by  Thomas  Shaw  to  the  de- 
ceased, or  order,  dated  the  first  day  of  February, 
18  ,  for  three  thousand  dollars,  payable  on  demand, 
with  interest 3;°°°  °o 

Interest  now  due  on  this  note % 

The  following  accounts  are  due  to  the  deceased: 

Account  against  John  Green,  20th  March,  18     125  00 

"  "        Henry  Jones,  isth  April,  18      280  00 

Twenty-five  shares  of  the  capital  stock  of  the  Greenwich 
Insurance  Company,  in  the  city  of  New  York;  cer- 
tificate number    198 — par  value,  twenty-five   dollars 
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each  share;  present  actual  value,  one  hundred  and 

five  per  cent 656  25 

Due  to  the  deceased  from  C.  D.,  the  said  administrator, 
for  money  borrowed  without  interest,  two  thousand 
dollars 2,000  00 

The  interest  of  the  deceased  in  the  stock  in  trade,  ef- 
fects, and  credits  of  the  late  firm  of  "T.  &  B.,"  hard- 
ware merchants  in  the  city  of  New  York,  composed 
of  the  said  deceased  and  J.  T.,  and  in  which  the  said 
testator  owned  the  one-half  share  and  interest.  The 
accounts  and  affairs  of  the  said  partnership  not  hav- 
ing been  adjusted  and  closed,  the  appraisers  are  not 
able  to  state  the  exact  value  of  this  interest.  From 
the  information  they  have  obtained,  the  value  of  the 
said  interest  is,  in  their  judgment,  not  less  than  ten 
thousand  dollars 10,000  00 

Money — in  specie,  at  the  residence  of  the  testator,  at 

the  time  of  his  death 220  00 

"         in  bills  of  the  Bank  of  America i,S7S  00 

$26,856  25 

(V.)  Things  in  action  not  considered  good,  and  chattels  having  no  as- 
certainable value. 

The  following  stocks,  securities  and  accounts  the  appraisers  con- 
sider of  no  value: 

Thirty-two  shares  of  the  capital  stock  of  the  "  Presi- 
dent, Managers  and  Company  for  erecting  a 
bridge  over  the  river  Delaware,  near  the  town  of 
Milford,"  of  which  the  par  value  was  $50  per 
share. 

Bond  made  by  James  Hazen  to  the  testator,  dated 
2ist  June,  18  ,  conditioned  for  the  payment  of 
$600  one  year  after  the  date,  with  interest. 

Promissory  note  made  by  Samuel  Ward  to  the  order 
of  John  King,  and  by  him  indorsed  to  the  testa- 
tor, dated  2d  October,  18  ,  for  $400,  payable  six 
months  after  date,  duly  protested. 

Account  against  George  Brown $78  00 

"  "      Thomas  Jackson 95  00 

The  value  of  the  following  chattels  the  appraisers  have  not  been 
able  to  ascertain: 

A  large  collection  of  autographs  \etc^^. 

IV.  Oath  to  Inventory. 
[  Venue?^ 

C.  D.,  of  the  said  county,  being  duly  sworn,  says,  that  he  is  the  ad- 
ministrator, etc.,  of  A.  B.,  late  of  the  town  of  Yonkers,  in  said  county,  de- 
ceased, and  that  the  foregoing  is  an  inventory  of  the  personal  property 
of  the  said  deceased;  that  the  said  inventory  is. in  all  respects  just  and 
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true;  that  it  contains  a  true  statement  of  all  the  personal  property  of 
the  said  deceased,  which  has  come  to  the  knowledge  of  this  deponent, 
and  particularly  of  all  moneys,  bank  bills,  and  other  circulating  me- 
dium, belonging  to  the  said  deceased;  and  of  all  just  claims  of  the 
said  deceased  against  the  deponent,  according  to  the  best  knowledge 
of  the  deponent. 

\J'urati]  [Signaiure.] 

No.  61. 

[Ante,  p.  417.] 

RETDRNINft  INVENTORY. 

/.  Petition  for  Further  Time  to  Return  Inventory. 
[Title.] 
To  the  Surrogate's  Court  of  the  county  of  New  York. 

The  petition  of  J.  B.,  of  the  city  of  New  York,  widow,  respectfully 
shows: 

I.  That  on  the  day  of  ,  last  past,  your  petitioner  was 
duly  appointed  the  administratrix  of  the  goods,  chattels,  and  credits  of 
A.  B.,  late  of  the  city  of  New  York,  deceased,  intestate,  her  late  hus- 
band. 

II.  That  the  personal  property  of  said  A.  B.  consists,  for  the  most 
part,  of  the  undivided  distributive  share  to  which  the  said  A.  B.  was 
entitled  in  and  of  the  personal  estate  of  P.  B.,  lately  deceased,  intes- 
tate, his  brother.  That  W.  B.  was  appointed  by  the  said  surrogate  the 
administrator  of  the  goods,  chattels,  and  credits  of  the  said  P.  B.,  de- 
ceased, on  or  about  the  day  of  ,  18  .  That  the  period 
for  the  settlement  of  the  estate  of  the  said  P.  B.,  deceased,  has  not  yet 
arrived,  and  that  the  amount  of  the  share  thereof  to  which  the  said 
A.  B.  or  his  estate  may  be  entitled,  cannot  yet  be  ascertained.  That 
your  petitioner  will,  therefore,  be  unable  to  exhibit  a  perfect  inventory 
of  the  personal  property  of  the  said  A.  B.,  deceased,  within  the  three 
months  limited  by  law.  Your  petitioner  prays  that  she  may  be  allowed 
four  months  further  time  to  return  such  inventory. 

[Signature.] 
[  Verification.] 

II.   Order  for  Further  Time  to  Return  Inventory. 

At  a  Surrogate's  Court  \etc.\. 


In  the  Matter  of  the  Inventory  ) 

of  the  Personal  Property  \ 

of 

A.  B.,  deceased. 


\ 


On  reading  and  filing  the  petition  of  J.  B.,  the  administratrix  of  the 
goods,  chattels,  and  credits  of  A.  B.,  late  of  the  city  of  New  York,  de- 
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ceased,  intestate,  praying  that  she  may  be  allowed  four  months  further 
time  to  return  an  inventory  of  the  personal  property  of  the  said  intes- 
tate, and  reasonable  cause  therefor  being  shown: 

Ordered,  That  the  said  J.  B.,  administratrix  as  aforesaid,  be  al- 
lowed four  months  further  time  to  return  such  inventory. 

III.  Affidavit  of  Failure  to  Return  Sufficient  Inventory. 
\Title  and  Venue.] 

C.  D.,  being  duly  sworn,  says: 

I.  [Allege  residence  and  creditorship,  or  interest  in  estate.] 

II.  That  letters  testamentary  {or,  of  administration  with  the  will 
annexed — or,  of  administration]  on  the  estate  of  said  deceased  were 
granted  by  the  surrogate's  court  of  the  county  of  ,  to  J.  B.,  of 

,  by  a  decree  duly  made  by  said  ,  on  the  day 

of  ,  i8     . 

III.  That  more  than  has  elapsed  since  said  appointment, 
and  the  said  J.  B.  has  not  returned  any  inventory  of  the  personal 
property  and  effects  of  said  A.  B.  \or,  any  sufficient  inventory  of  the 
property  and  effects  of  said  A.  B., — specifying  defect]. 

[Jurat.]  [Signature.] 

IV.  Order  to  Return,  or  Show  Cause. 
[Title.] 

Upon  reading  and  filing  the  affidavit  of  C.  D.  [refer  to  contents], 
and  the  surrogate  being  satisfied  that  J.  B.,  administrator  [etc^,  is  in 
default,  as  alleged,  and,  on  motion  of  A.  T.,  attorney  for  the  said 
C.  D.,  it  is 

Ordered,  That  the  said  J.  B.  return  an  [or,  a  further]  inventory  of 

the  personal  property  of  the  said  A.  B.,  deceased,  on  or  before  the 

day  of  ,  18     ;  or,  in  default  thereof,  that  he  show  cause 

on  said  day,  at         o'clock  in  the  forenoon,  before  me,  at  my  office  in 

the  city  of  New  York,  why  he  should  not  be  attached. 


No.  62. 

[Ante,  p.  410.] 
COMPELLING  SETTING  APART  EXEMPT  ARTICLES. 

/.  Petition  by  Person  Aggrieved. 

[Title.] 

To  the  Surrogate's  Court  of  the  county  of 

The  petition  of  C.  D.,  an  infant,  by  J.  H.,  his  general  guardian, 
respectfully  shows  to  the  court  as  follows :  Your  petitioner  alleges 
[upon  information  and  belief] : 

I.  That  letters  testamentary  upon  the  will  of  A.  B.,  late  of  , 

deceased,  which  was  admitted  to  probate  by  a  decree  of  the  surrogate's 
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court  of  this  county,  rendered  on  the  day  of  ,  i8     ,  were 

duly  issued  to  E.  F.,  as  sole  executor,  by  said  court,  on  the  day 

of  ,  i8     ;  and  that  said  E.  F.  thereafter  duly  qualified  as  such 

executor,  and  entered  upon  the  discharge  of  the  duties  of  his  office. 

II.  That  an  appraisal  and  inventory  of  the  personal  property  of 
the  said  A.  B.  has  been  made,  and  the  said  inventory  is  now  on  file  in 
the  surrogate's  office  of  this  county. 

III.  That  the  said  A.  B.,  immediately  before  his  death,  had  a 
family,  and  left  him  surviving  [no  widow  but]  your  petitioner,  his  only 
child,  who  is  of  the  age  of  15  years. 

IV.  That  the  said  E.  F.  has  failed  to  set  apart  any  property  [or 
if  insufficient  property  has  been  set  aside,  so  stated  for  your  petitioner,  as 
prescribed  by  law,  although,  as  appears  by  said  inventory,  the  said 
A.  B.,  deceased,  left  personal  property  to  a  large  amount,  including 
[describe  articles,  if  desire d\ 

Wherefore,  your  petitioner  prays  for  a  decree  requiring  E.  F., 
executor  as  aforesaid,  to  set  apart  property  for  your  petitioner,  as 
prescribed  by  law,  or,  if  the  same  or  any  part  thereof  has  been  lost, 
injured,  or  disposed  of,  requiring  him  to  pay  the  value  thereof,  or  the 
amount  of  the  injury  thereto;  and  that  he  may  be  cited  to  show  cause 
why  such  a  decree  should  not  be  made. 

[Signature  of], 

General  Guardian. 
[  Ferif cation.] 

II.  Citation  Thereon. 

[Adapt  from  general  form,  inserting,  as  the  command]  to  show  cause 
why  a  decree  of  this  court  should  not  be  made  requiring  you  [etc.,  as 
above]. 

III.  Decree  to  Set  Apart,  or  Pay  Value,  etc. 

At  a  Surrogate's  Court  [etc.]. 
[Title.] 

Satisfactory  proof  having  been  made  of  the  due  service  of  the  cita- 
tion heretofore  issued  in  this  matter  [or,  if  the  executor  appeared  upon 
the  return  day,  so  state],  requiring  E.  F.,  executor  [etc.],  to  show  cause 
why  he  should  not  be  required  [stating  substance  of  citation] ;  the  peti- 
tioner having  appeared  by  G.  H.,  his  general  guardian,  and  the  said 
E.  F.  failing  to  appear;  and  the  court  having  heard  the  proofs  and  al- 
legations of  the  parties,  upon  mature  deliberation  it  is 

Adjudged  and  decreed,  that  E.  F.,  as  executor  as  aforesaid, 
having  wholly  failed  to  set  apart  for  the  petitioner  any  property  out 
of  the  estate  of  the  said  A.  B.,  deceased,  which  was  ample  for  such 
purpose,  but  having  disposed  of  the  same  [stating  how],  be,  and  he 
hereby  is,  directed  to  pay  to  G.  H.,  the  general  guardian  of  the  peti- 
tioner C.  D.,  the  sum  of  dollars,  being  the  value  of  the  property 
which  should  have  been  set  apart  by  said  E.  F.,  as  executor,  for  said 
petitioner  C.  D.,  pursuant -to  law. 
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No.  63. 

[Ante,  p.  432.] 
DEPOSIT  OF  PROPERTY,  WHERE  EXECUTORS,  ETC.,  DISAGREE. 

I.  Petition. 
[Title.] 
To  the  Surrogate  of  county. 

The  petition  of  A.  B.  respectfully  shows  and  alleges  [upon  infor- 
mation and  belief]  : 

I.  That  letters  [of  administration]  were,  on  the  day  of  , 
18  ,  duly  issued  upon  the  estate  of  the  above-named  [decedent],  out 
of  the  surrogate's  court  of  this  county,  to  C.  D.  and  your  petitioner 
[or,  to  C.  D.  and  E.  F.],  each  of  whom  has  duly  qualified  and  entered 
upon  the  discharge  of  his  official  duties.  [If  petitioner  is  a  creditor  or 
person  interested,  set  forth  facts  showing  claim  or  interest^ 

II.  That  said  administrators  are  unable  to  agree  respecting  the 
custody  of  certain  moneys  [or  other  property,  describing  it],  belonging 
to  the  estate  of  said  decedent,  viz.  :  the  sum  of  dollars,  now  in 
the  hands  of  the  said  administrators  [or,  of  the  said  C.  D.  and  your 
petitioner — specifying  particulars  of  disagreement,  e.g. — that  said  C.  D. 
claims  the  sole  control  of  said  money, — etc. — If  petition  relates  to  execu- 
tors, guardians,  or  testamentary  trustees,  adapt  accordingly]. 

Wherefore,  your  petitioner  prays  for  an  order  to  the  said  C.  D. 
[or,  the  said  administrators]  to  show  cause  why  the  surrogate  should 
not  give  directions  in  the  premises. 

[Signature  of  adm'r,  or  creditor,  etc.] 
[  Verification^ 

II.  Order  to  Show  Cause. 
[Title.] 

[Recite  presentation  and  tenor  of  petition,  and  conclude]  Ordered, 
that  C.  D.,  administrator  [etc?\  of  the  said  G.  H.,  deceased,  show 
cause  before  me,  at  my  oifice,  in  the  town  of  ,  on  the  day 

of  ,  18     ,  at  o'clock  in  the  noon  of  said  day,  why  the 

surrogate  should  not  give  directions  concerning  the  custody  of  the 
said  money  [or,  property],  and  why  the  petitioner  should  not  have 
such  other  or  further  order  in  the  premises  as  justice  requires. 

///.  Order  for  Deposit. 

At  a  Surrogate's  Court  [etc?[. 
[Title.] 

[Recite  issue  and  return  of  order  to  show  cause,  appearance  and  hear- 
ing, adding]  Now,  on  motion  of  A.  T.,  attorney  for  the  said  A.  B.,  it 
is  ORDERED,  that  C.  D.,  administrator  [etc\  be,  and  he  hereby  is,  di- 
rected to  deposit  the  sum  of  dollars  belonging  to  the  estate  of 
J.  H.,  deceased,  and  now  in  the  hands  of  himself  and  A.  B.,  as  ad- 
ministrators, as  aforesaid,  in  the  Trust  Company,  at  No.  , 
street,  in  the  city  of  New  York,  to  the  joint  credit  of  the  said 
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A.  B.  and  C.  D.,  and  to  be  drawn  out  only  upon  their  joint  order. 
[And  it  is  further  ordered,  that  the  said  C.  D.  pay  to  A.  B.,  the 
petitioner  herein,  the  sum  of  dollars  for  the  costs  and  expenses 

of  this  application.] 

No.  64. 

[Anie,  p.  477.] 

DiscoTery,  Etc.,  of  Property,  Withheld  from  Executor  or  Administrator. 

/.  Petition  for  Inquiry. 
[Title.] 
To  the  Surrogate's  Court  of  the  county  of  .' 

The  petition  of  A.  B.,  of  ,  respectfully  shows  [upon  informa- 

tion and  belief]  : 

I.  That  he  is  [the  executor  of  the  last  will  and  testament  of  J.  D., 
late  of  said  town,  deceased — or,  the  administrator  of  the  goods,  chat- 
tels, and  credits  of  J.  D.,  deceased],  and  that  letters  testamentary  [or, 
of  administration]  were  issued  to  your  petitioner,  by  this  court,  on 
the  day  of  ,  last  past. 

II.  That  your  petitioner  has  made  search  and  inquiry  for  the 
goods,  chattels,  and  credits  of  said  deceased,  and  from  such  inquiry 
believes  that  some  of  such  chattels,  to  wit  :  [describe  the  property,] 
which  were  in  possession  of  the  said  deceased  at  the  time  of  his 
death  [or,  which  were  in  the  possession  of  the  deceased  within  two 
years  prior  to  his  decease],  are  in  the  possession  or  under  the  control 
of  L.  M.  [who  was  about  the  person  of  the  deceased,  prior  to  his 
decease — or,  in  whose  hands  the  said  effects  of  the  deceased  have 
fallen],  and  who  withholds  the  same  from  your  petitioner  [or,  conceals — 
or,  refuses  to  exhibit — the  same],  so  that  they  cannot  be  inventoried 
or  appraised. 

III.  That  your  petitioner  has  demanded  such  articles  from  the 
said  L.  M.,  who  has  refused  to  deliver  the  same  to  your  petitioner. 

IV.  Your  petitioner  further  alleges,  that  the  reasons  and  grounds 
for  his  belief  that  such  property  belongs  to  the  estate  of  the  deceased 
are  [his  personal  knowledge  that  the  said  deceased  owned  them — or, 
information  derived  from  R.  S.  and  T.  U.,  whose  affidavits  are  here- 
unto annexed]. 

Wherefore,  your  petitioner  prays  for  an  inquiry  respecting  the 
property  aforesaid,  by  this  court,  and  that  the  said  L.  M.  may  be 
cited  to  attend  the  inquiry,  and  to  be  examined  accordingly. 

[Signature.] 
[Verification.] 

II.  Citation  Thereon. 

[Addressed  to  L.  M.,  and  commanding  him]  to  attend  before  the 

surrogate  of  county,  at  his  office  in  ,  forthwith  [or,  on  the 

day  of  ,  18     ,  at      o'clock  in  the  forenoon],  to  attend  the 


'  See  ante,  p.  478,  as  to  the  officers  to  whom  the  petition  may  be  presented,  in 
case  the  surrogate  is  absent. 
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inquiry  concerning  certain  personal  property  belonging  to  the  estate 
of  J.  D.,  late  of  ,  deceased,  alleged  to  be  in  your  possession  or 

control,  and  to  be  examined  personally  in  respect  to  the  same.  [7/ 
^person  cited  do  not  reside  in  the  surrogate's  county,  it  maybe  returnable  be- 
fore a  judge,  surrogate,  etc.,  in  the  county  of  his  residence?^ 

III.  Order  to  Attend. 
[Title.] 

Ordered,  that  L.  M.,  the  party  to  whom  the  within  [or,  annexed] 
citation  is  addressed,  be,  and  he  hereby  is,  directed  to  attend  person- 
ally, at  the  time  and  place,  and  for  the  purpose  therein  specified. 

[Signature  of]. 

Surrogate. 

IV.  Order,  as  to  Requisites  of  Bond  to  Prevent  Decree. 

[Title.] 

It  appearing,  from  the  testimony  in  this  matter,  that  there  is  rea- 
son to  suspect  that  certain  effects  of  the  above-named  deceased,  to 
wit  :  [describe  the  property^  of  the  value  of  ,  are  concealed  [or, 

withheld]  by  L.  M.,  of  No.  street,  in  the  city  of  New  York, 

Ordered,  that  the  bond,  if  any,  to  be  given  by  the  said  L.  M.  to 
J.  D.,  executor  of  the  will  of  the  said  deceased,  be  in  the  penalty  of 
,  with  sureties  to  be  approved  by  the  surrogate,  condi- 

tioned as  prescribed  by  law. 

V.  Bond  to  Prevent  Decree. 

Know  all  men  by  these  presents,  that  we,  L.  M.,  of  , 

W.  X.  [and  Y.  Z.],  of  ,  are  held  and  firmly  bound  to  A.  B., 

executor  [etc\  in  the  sum  of  [such  a  penalty  as  the  surrogate  approves], 
lawful  money  of  the  United  States  of  America,  to  be  paid  to  A.  B., 
as  such  executor,  or  to  his  certain  attorney,  successors,  or  assigns  ;  to 
which  payment,  well  and  truly  to  be  made,  we  bind  ourselves,  our 
and  each  of  our  executors  and  administrators,  jointly  and  severally, 
firmly  by  these  presents.  Sealed  with  our  seals.  Dated  the  day 
of  ,  18     . 

The  condition  of  this  obligation  is  such,  that  if  the  above  bounden 
L.  M.  shall  pay  to  the  above-named  A.  B.,  or  his  successor,  the  sum 
of  dollars,  with  interest  thereon  from  the  day  of  , 

18  [or,  shall  deliver  to  the  above-named  A.  B.,  or  his  successor,  the 
following  described  property — giving  description — or,  in  default  there- 
of, pay  to  him  the  full  value  of  the  said  property],  and  that  he  will 
pay  all  damages  awarded  against  him  for  withholding  the  same,  when- 
ever it  is  determined,  in  an  action  or  special  proceeding  to  be  brought 
by  the  said  A.  B.,  or  his  successor,  that  it  belongs  to  the  estate  of 
J.  D.,  deceased,  then  this  obligation  is  to  be  void,  otherwise  to  re- 
main in  full  force  and  virtue. 

[Signatures  and  Seals^ 
[Sealed  and  delivered  in  presence  of,] 

[Authentication  and  justification^ 
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VI.  Decree  for  Delivery. 

At  a  Surrogate's  Court  \etc\ 
\Title\ 

\Recite  presentation  of  petition,  issuing  and  return  of  citation,  attend- 
ance of  parties,  etc.,  and  add]  and  it  appearing  to  the  surrogate  who 
issued  the  said  citation,  that  there  is  reason  to  suspect  that  the  sum 
of  dollars  [or  the  following  described  property — giving  descrip- 

tion] is  in  the  possession  or  under  the  control  of  the  said  L.  M.,  and 
is  withheld  [or,  concealed]  by  him,  from  the  said  A.  B.,  executor  [etc.], 
and  on  motion  of  A.  T.,  attorney  for  the  said  executor. 

It  is  ADJUDGED  AND  DECREED,  that  L.  M.  be,  and  he  hereby  is, 
directed  to  pay  to  A.  B.,  executor  \etc^,  the  sum  of  dollars  [or, 

to  deliver  to — the  same  party — the  property  above  described],  and  that 
he  pay  to  the  petitioner  the  sum  of  dollars  for  the  costs  and  ex- 

penses of  this  proceeding. 

[Signature.] 

VII.    Warrant  to  Seize  Property. 
The  People  of  the  State  of  New  York  : 

To  the  sheriff  of  any  county  [or,  any  constable  of  the  county, 
— or,  any  marshal  of  the  city]  where  the  following  described 
property  may  be  found,  greeting  : 
Whereas,  a  decree  was,  on  the         day  of  ,  i8    ,  rendered 

by  the  surrogate's  court  of  the  county  of  ,  requiring  L.  M.  to 

deliver  to  A.  B.,  ekecutor  [etc^  of  J.  D.,  deceased,  the  following  de- 
scribed property:    [particularly  describing  it.] 

You  are  therefore  commanded  to  search  for  said  property  ;  to 
seize  it,  if  it  is  found  in  the  possession  of  the  said  L.  M.,  or  his  agent, 
or  a  person  deriving  title  from  him  since  the  day  of  , 

1 8  [t/ie  day  on  which  petition  was  presented],  and  for  that  purpose,  if 
necessary,  to  break  open  any  house  in  the  day-time  ;  to  deliver  the 
property  so  seized  to  the  said  A.  B.  ;  and  to  return  this  warrant  to 
the  surrogate's  court  of  the  county  of  ,  within  sixty  days  after 

your  receipt  thereof. 

Witness,  E.  D.  W.,  surrogate  of  our  said  county  of  ,  at  his 

office,  at  ,  this  day  of  ,  i8     . 

[Signature  of], 
[Seal^  Surrogate. 

No.  65. 

lAnte,  p.  523.] 

LIQUIDATION  OF  CLAIMS  AGAINST  DECEDENT'S  ESTATE. 

/.    Order  to  Advertised 
[ntle.] 

On  reading  and  filing  the  petition  of  C.  D.  and  E.  F.,  administra- 
tors of  G.  H.,  deceased,  it  is  ordered  that  a  notice  be  pubUshed  once 


'  This  order  is  made  upon  a  petition,  or,  more  usually,  an  affidavit  stating  that 
six  months  have  elapsed  since  the  grant  of  letters,  and  any  facts  as  to  the  place  of 
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in  each  week,  for  six  months  successively,  in  the  newspaper  published 
in  the  city  of  Brooklyn,  Kings  county,  called  the  Brooklyn  Eagle,  and 
the  newspaper  published  in  the  city  of  New  York,  called  the  Daily 
Register,  requiring  all  persons  having  claims  against  said  deceased  to 
present  the  same,  with  the  vouchers  thereof,  to  C.  D.  and  E.  F.,  the 
administrators  of  said  deceased,  at  the  office  of  the  said  C.  D.,  No. 
800  Fulton  street,  in  the  city  of  Brooklyn,  on  or  before  the  loth  day 
of  May  next. 

//.    Notice  to  Prove  Claim. 

Pursuant  to  an  order  of  W.  L.  L.,  surrogate  of  the  county  of 
Kings,  notice  is  hereby  given  to  all  persons  having  claims  against 
G.  H.,  late  of  the  city  of  Brooklyn,  in  said  county,  deceased,  to  pre- 
sent the  same,  with  the  vouchers  thereof,  to  the  undersigned,  at  his 
office.  No.  800  Fulton  street,  in  the  city  of  Brooklyn,  \or,  at  his  place 
of  transacting  business,  at  the  office  of  L.  A.  L.,  69  Liberty  street, 
N.  Y.]  on  or  before  the         day  of  ,  18     ,  {specifying  a  day  at 

least  six  months  after  first  advertisement^ 

[£>ate.^  [Name  of  Administrator.] 

III.    Proof  of  Claim. 
[Title  and  Venue ^^ 

A.  B.,  being  duly  sworn,  says: 

I.  That  the  estate  of  said  G.  H.,  deceased,  is  justly  indebted  unto 
deponent,  in  the  sum  of  three  hundred  dollars  and  fifty  cents,  and  in- 
terest thereon  from  the  day  of  ,18  [as  specified  in  the 
annexed  account, — or  specify  the  facts  giving  rise  to  the  claim,  as  e.  g. — 
in  payment  for  fifty  barrels  of  flour,  sold  and  delivered  to  the  said 
C.  D.,  on  the             day  of                 ,  18     ,  for  the  agreed   price   of 

$3°°  5°]- 

II.  That  the  said  sum  of  $300  50  and  interest  is  now  justly  due, 
and  owing  to  deponent,  and  that  no  payment  has  been  made  thereon, 
and  that  there  are  no  offsets  thereto,  and  the  same  is  not  secured  by 
judgment  or  mortgage  upon,  or  expressly  charged  on,  the  real  estate 
of  said  deceased,  or  any  part  thereof. 

[  Jurat.]  [Signature.] 

IV.   Notice  that  Claim  is  Disputed  and  Offer  to  Refer. 
To  A.  B.,  Esq.: 

You  will  please  take  notice,  that  I  doubt  the  justice  and  validity 
of  your  claim  of  $300  50  against  the  above-named  estate,  and  I 
hereby  dispute  the  same,  and  offer  to  refer  it  under  the  statute,  to 
some  suitable  and  proper  person  as  referee,  to  be  approved  by  the 
surrogate.  Yours,  &c., 

C.  D.,  Administrator  of  E,  F. 


business  of  the  decedent,  or  the  supposed  residence  of  creditors,  so  as  to  enable  the 
surrogate  to  designate  the  additional  papers  in  which  the  notice  would  be  most  likely 
to  reach  the  creditors. 
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V.   Agreement  to  Refer  Claim. 

Whereas,  A.  B.  has  lately  presented  a  claim  to  C.  D.,  the  [executor 
of  the  last  will  and  testament]  of  G.  H.,  late  of  the  city  of  Brooklyn, 
deceased,  for  $300  50,  a  copy  whereof  is  attached  hereto,  the  justice 
of  which  claim  is  doubted  by  the  said  executor,  it  is  hereby  agreed 
that  the  matter  in  controversy  be  referred  to  M.  N.,  counsellor  at  law, 
as  sole  referee,  to  hear  and  determine  the  same. 

[Date.]  [Signatures  of  Creditor  and  Executor?^ 

[Indorsed^ 

I  hereby  approve  of  the  referee  named  in  the  foregoing  agree- 
ment. 

\Datei\  [Signature  of  Surrogated] 


VI.    Order  of  Reference. 

urt, 
City  and  County  of  New  York. 


Supreme  Court,  ) 

"k.    j 


A.    B.  I 

vs.  I 

C.  D.,  as  executor  of  J.  K.,  j 
deceased. 

On  reading  and  filing  the  annexed  agreement  to  refer  the  claim  of 
A.  B.,  above  named,  against  the  estate  of  J.  K.,  deceased,  to  M.  N., 
Esq.,  counsellor  at  law,  as  sole  referee  to  hear  and  determine  the 
same,  and  the  approval  of  said  referee,  by  the  surrogate  of 
county,  and  on  motion  of  H.  W.,  Esq.,  of  counsel  for  the  said  C.  D., 
as  executor,  etc., 

Ordered:  That  the  said  M.  N.,  Esq.,  be,  and  he  is  hereby,  ap- 
pointed referee  to  hear  and  determine  the  matter  in  controversy  men- 
tioned in  the  said  agreement. 

[Date^  [Signature  of\ 

County  Clerk. 

No.  66. 

\Ante,  p.  537.] 

COMPROMISE  OF  CLAIMS. 

/.   Petition  for  Leave  to  Compromise. 

Surrogate's  Court,  New  York  County. 

In  the  matter  of  the  estate  of 

A.  B., 

deceased. 


To  the  Surrogate  of  the  county  of  New  York: 


^  The  subsequent  proceedings  being  in  the  supreme  court,  the  forms  thereof  are 
beyond  the  scope  of  this  work. 
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The  petition  of  C.  D.  respectfully  shows: 

I.  That  the  will  of  the  above-named  A.  B.,  deceased,  was  duly 
admitted  to  probate  by  the  surrogate  of  the  county  of  New  York,  on 
the  day  of  ,  i8  ,  and  on  the  same  day  letters  testamentary 
thereon  were  duly  issued  to  your  petitioner  as  the  sole  executor 
therein  named. 

II.  That  among  the  assets  of  the  estate  of  the  said  deceased,  is  a 
debt  of  $150  on  a  book  account  due  from  the  firm  of  N.  &  Co.,  lately 
doing  business  at  No.  street,  in  the  city  of  New  York,  which 
deponent  has  hitherto  been  unable  to  collect.  That  on  the  day 
of  ,  18  ,  the  said  firm  suspended  business  and  made  a  general 
assignment  of  all  their  property  to  one  L.  M.,  for  the  benefit  of  their 
creditors. 

III.  That  the  said  firm  have  offered  to  pay  their  creditors  fifty 
per  cent,  of  the  amount  of  their  respective  debts,'  in  consideration  of 
receiving  a  full  discharge  and  release  of  all  liability  thereon,  and  as 
appears  by  the  affidavit  of  R.  S.,  hereto  annexed,  that  offer  has  been 
accepted  by  a  majority,  in  number  and  value,  of  all  their  creditors, 
and  your  petitioner  verily  believes,  after  a  careful  examination  of  the 
affairs  of  said  N.  &  Co.,  that  the  said  firm  have  acted  honestly  and  in 
good  faith,  and  are  not  able  to  pay  any  larger  percentage  of  their 
debts,  and  that  it  will  be  for  the  benefit  and  advantage  of  the  estate 
of  the  said  A.  B.,  to  compromise  on  the  terms  offered. 

Wherefore,  your  petitioner  prays,  that  he  may  be  authorized  to 
compromise  the  said  claim  by  receiving  fifty  per  cent,  of  the  amount 
thereof  as  a  full  satisfaction.  [^Signature^ 

[  Verification.^ 

II.    Order  allowing  compromise. 

At  a  Surrogate's  Court  \etc\ 
{Title  \ 

On  reading  and  filing  the  petition  of  C.  D.,  executor  of  A.  B.,  de- 
ceased, and  the  affidavit  of  R.  S.,  annexed  thereto,  and  it  appearing 
thereby  that  there  is  good  and  sufficient  cause  for  allowing  the  said 
C.  D.  to  compromise  the  debt  therein  referred  to,  and  the  terms  of 
compromise  therein  named  being  approved  of. 

Ordered:  That  the  said  executor  be,  and  he  is  hereby,  authorized 
to  accept  fifty  per  cent,  of  the  amount  of  the  debt  owing  from  the 
firm  of  N.  &  Co.,  late  of  No.  street,  in  New  York  city,  to 

the  said  deceased,  as  a  full  satisfaction  and  discharge  of  said  debt. 

No.  67. 

lAnte,  p.  547.] 

Enforcing'  Jndgment  Rendered  Against  Executor,  or  Administrator. 

/.  Petition  for  Leave  to  Issue  Execution. 
[Title.] 
To  the  Surrogate  of  the  county  of  New  York. 

The  petition  of  M.  N.,  of  the  city  of  New  York,  respectfully  shows 
as  follows:  Your  petitioner  alleges  [upon  information  and  belief]: 
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I.  That  he  is  a  creditor  of  A.  B.,  deceased,  whose  last  will  and  tes- 
tament was  duly  admitted  to  probate  by  the  surrogate  of  the  county  of 
New  York,  on  the  day  of  ,  i8  ,  and  letters  testamentary 
thereon  duly  issued  to  C.  D.,  of  No.  ,  street,  in  the  city  of 
New  York,  on  the            day  of            ,  i8     . 

II.  That,  on  the  day  of  >  i8  ,  your  petitioner  com- 
menced an  action  against  the  said  C.  D.  as  executor  of  the  last  will, 
etc.,  of  the  said  A.  B.,  deceased,  in  the  supreme  court  of  this  State; 
that  such  action  was  to  establish  the  liability  of  the  said  A.  B.  as  in- 
dorser  of  a  certain  note  made  by  one  J.  K.  to  your  petitioner  for 
$400,  dated  the  day  of  ,  18  ,  and  payable  three  months 
from  that  date;  that  the  said  C.  D.  duly  appeared,  and  interposed  an 
answer  admitting  the  indorsing  of  the  said  note  by  the  said  A.  B.,  but 
denying  that  the  note  had  been  duly  presented  for  payment  to  the 
maker  thereof,  or  notice  of  dishonor  duly  given  to  the  said  A.  B. 
That  the  issues  of  fact  thereby  raised  came  on  for  trial  at  a  circuit 
court,  held  in  the  city  and  county  of  New  York,  on  the  day  of 

,18  ,  and  the  said  C.  D.  then  and  there  appeared  and  gave 
evidence  in  support  of  the  allegations  of  his  answer.  That  the  issues 
were  submitted  to  the  jury  upon  the  charge  of  the  court,  and  a  verdict 
rendered  for  your  petitioner  for  $  ,  the  amount  due  on  said  note, 

with  interest.  That,  upon  a  special  application  to  the  court,  costs 
were  awarded  to  your  petitioner,  which  were  duly  taxed  at  the  sum  of 
$  ,  and  on  the  day  of  ,  18     ,  judgment  for  $ 

was  duly  entered  in  favor  of  your  petitioner,  and  against  the  said  C. 
D.  as  executor,  etc' 

III.  That  the  said  judgment  was  duly  docketed  in  the  office  of  the 
clerk  of  the  city  and  county  of  New  York,  on  the  day  of  , 
18     . 

IV.  That  the  said  judgment  has  not  been  paid,  nor  any  part 
thereof,  and  the  same  is  now  in  full  force,  and  that,  as  your  petitioner 
is  advised  and  believes,  an  execution  against  the  said  executor,  in  his 
representative  capacity,  is  necessary  to  collect  the  amount  due 
thereon. 

[  Where  notice  cannot  be  personally  served,  insert :  V.  That  your 
petitioner  has  made  diligent  effort  to  make  personal  service  of  notice 
of  this  application  upon  the  said  C.  D., — stating  nature  of  efforts — but 
has  been  unable  to  do  so,  and  your  petitioner  believes  that  it  will  be 
impossible  to  make  such  service  upon  him.] 

Your  petitioner  therefore  prays,*  that  the  said  C.  D.,  the  executor 
of  the  last  will,  etc.,  of  the  said  A.  B.  aforesaid,  be  required  to  show 
cause  why  an  execution  on  such  judgment  should  not  be  issued  \or, 
where  notice  can  be  personally  served,  continue,  after  *,  that  an  execution 
may  issue  upon  such  judgment]  for  such  sum  as  the  surrogate  shall  de- 
termine, not  to  exceed  your  petitioner's  just  proportion  of  the  assets 
of  said  decedent's  estate.  {^Signature?^ 

\Give  six  days'  notice  to  the  executor  or  administrator,  where  practi- 
cable ;  otherwise,  an  order  to  show  cause  is  to  be  granted^ 


'  It  is  doubtful  whether  it  is  now  necessary  to  show  that  the  payment  was  had 
'  after  a  trial  at  law  on  the  merits."     No.  6g  may  be  used  instead  of  above. 
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II.  Order  to  Show  Cause. 

At  a  Surrogate's  Court  \etc\ 


In  the  matter  of  the  appHcation  of 
M.  N., 

for  an  order  that  execution  issue  upon 
a  judgment  obtained  by  him  against 
C.  D.,  the  executor  of  A.  B., 

deceased. 


On  reading  and  filing  the  verified  petition  of  M.  N.,  of  the  city  of 
New  York,  by  which  it  appears  that  the  said  M.  N.,  on  the  day 

of  ,  18     ,  obtained  a  judgment  against  the  said  C.  D.  as  execu- 

tor of  the  said  A.  B.,  deceased,  in  the  supreme  court  of  this  State, 
[after  a  trial  at  law  upon  the  merits,]  and  that  such  judgment  was 
for  %  ,  and  that  no  part  thereof  has  been  paid, 

,[*]  Ordered:  That  the  said  C.  D.,  executor  as  aforesaid,  person- 
ally be  and  appear  before  the  surrogate  of  the  county  of  New  York, 
at  his  office  in  the  city  of  New  York,  on  the  day  of  next, 

at  1 1  o'clock  in  the  forenoon  of  that  day,  and  show  cause  why  an  exe- 
cution on  the  said  judgment  should  not  be  issued. 

[  The  surrogate,  upon  the  filing  of  the  petition,  may  order  executor  to 
render  an  intermediate  account.  The  order  for  such  an  accounting  may 
be  as  above  down  to  the  *,  and  continue^  , 

Ordered:  That  the  said  C.  D.,  executor  as  aforesaid,  appear  in 
this  court  on  the  day  of  next  \the  return  day  of  the  above 

order],  at  1 1  o'clock  in  the  forenoon  of  that  day,  and  [render  an  in- 
diate]  account  [of  his  proceedings]  as  such  executor. 

///.  Order  that  Execution  Issue. 

At  a  Surrogate's  Court  \etc^. 
[Title.] 

On  the  application  of  M.  N.,  a  creditor  of  the  said  A.  B.,  deceased, 
who  obtained  a  judgment  at  law  upon  the  merits  against  the  said  C. 
D.  as  executor,  etc.,  in  the  supreme  court  of  this  State,  on  the 
day  of  >  1 8     ,  for  f  ,  no  part  of  which  has  been  paid,  an 

order  having  been  heretofore  duly  made  against  the  said  executor,  and 
served  upon  him,  to  show  cause  why  an  execution  on  the  said  judg- 
ment should  not  be  issued;  and  an  order  having  also  been  made  and 
served  upon  the  said  executor,  requiring  him  to  appear  in  this  court, 
on  the  day  of  last  past,  and  render  an  intermediate  account 

as  such  executor;  and  the  said  parties  having  duly  appeared,  and  the 
said  C.  D.  having  produced  and  rendered  his  intermediate  account 
as  such  executor  aforesaid;  and  the  said  matter  having  been  heard  on 
several  days,  and  duly  adjourned  from  day  to  day  until  this  day;  and 
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it  appearing,  from  the  said  account,  that  there  are  still  in  the  hands  of 
the  said  C.  D.,  as  such  executor,  assets  of  the  estate  of  the  said  A.  B., 
deceased,  to  the  amount  of  dollars;  and  that  the  debts  and  out- 

standing liabilities  of  the  said  deceased  do  not  exceed  the  sum  of 
dollars;  and  that  there  are  assets  in  the  hands  of  the  said  executor 
properly  applicable  to  the  payment  in  full  of  the  said  judgment,  and 
no  cause  to  the  contrary. being  shown; 

Ordered:  That  execution  be  issued  in  due  form  of  law  against 
the  said  C.  D.,  executor  as  aforesaid,  for  the  whole  amount  of  the  said 
judgment  and  interest. 

And  it  is  further  ordered,  that  the  fees  and  expenses  of  this 
proceeding  be  paid  [out  of  the  estate  of  the  said  deceased]. 

No.  68. 

[Ante,  p.  549.] 

Issuing  Execution  on  Judgment  Rendered  Against  One  Since  Deceased. 

/.  Petition. 
Surrogate's  Court  of  county. 


In  the  matter  of  the  application  of  C. 
D.,  for  leave  to  issue  execution  against/ 
property 

of 

A.  B.,  deceased. 


To  the  Surrogate's  Court  of  the  county  of 

The  petition  of  C.  D.  respectfully  shows  to  the  court  as  follows: 
Your  petitioner  alleges  [upon  information  and  belief]: 

I.  That  your  petitioner  heretofore  recovered  a  judgment,  in  the 
[supreme]  court  of  this  State,  against  A.  B.,  for  the  sum  of  dol- 
lars, which  judgment  was,  on  the  day  of  ,  duly  docketed 
in  the  office  of  the  clerk  of  the  county  of                 [allege  facts  showing 

judgment  to  be  a  lien  on  property  described]. 

II.  That  said  A.  B.  died  [intestate]  on  the  day  of  ,  18  , 
and  letters  of  administration  upon  his  estate  were  duly  granted  by  this 
court,  by  a  decree  rendered  on  the  day  of  j  18  ,  to  E.  F., 
as  sole  administrator,  who  has  duly  qualified  as  such. 

III.  That,  on  the  day  of  ,  18  ,  an  order,  a  certified 
copy  of  which  is  hereto  annexed,  was  made  by  the  said  [supreme] 
court,  granting  to  your  petitioner  leave  to  issue  execution  on  said 
judgment  [or  if  application  to  supreme  court  is  pending,  state  that 
fact]. 

[Petition  should  show  that  one  year  has  expired  since  judgment  debt- 
or's death,  and,  if  lien  was  created  as  prescribed  in  Code,  §  125 1,  that 
three  years  have  expired  since  letters  were  granted?^ 

Wherefore,  your  petitioner  prays  for  a  decree  allowing  said 
judgment  to  be  enforced  against  the  said  property  upon  which  it  is  a 
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lien,  with  like  effect  as  if  the  said  A.  B.  was  still  living,  and  that  the 
said  E.  F.,  administrator,  as  aforesaid,  may  be  cited  to  show  cause 
why  such  a  decree  should  not  be  made. 

\_Signaiure.\ 
[  Verification.^ 

II.  Decree  on  Above. 

\Recite  presentation  of  petition,  issuing  and  return  of  citation,  and 
appearance  or  default  of — administrator — and  addi\  Now,  on  motion 
of  A.  T.,  attorney  for  the  said  C.  D.,  it  is 

Adjudged  and  decreed,  that  the  said  C.  D.  be,  and  he  hereby 
is,  permitted  to  issue  an  execution  against  the  property  of  the  said  A. 
B.,  deceased,  upon  which  it  is  a  lien  [describing  it],  for  the  sum  of 
dollars,  with  interest  from  [date  of  rendition  of  judgment]. 

No.  69. 

lAnte,  p.  551.] 
COMPELLING  PAYMENT  OF  DEBT,  OR  LEGACY,  OK  SHARE. 

/.  Petition  for  Payment  of  Debt. 

[As  in  next  Form  to  the  asterisk,  continuing  :  creditor  of  the'  estate 
of  M.  N.,  deceased,  late  of  ;  whose  will  was — thence  continuing  as 

in  next  Form  from  the  dagger  to  the  §,  substituting  six  months  for  one 
year.] 

II.  [In  case  of  administrator  allege  grant  of  letters.] 

III.  [Allege  claim,  for  instance,  as  follows  :]  That,  on  the  day 
of               ,  18     ,  your  petitioner,  in  an  action  brought  by  him  in  the 

court  against  said  Y.  Z.,  as  executor  [or,  administrator],  upon 
a  debt  then  justly  due  to  him  from  the  estate  of  said  deceased,  recov- 
ered a  judgment,  duly  given  by  said  court  against  said  executor  [or, 
administrator],  for  the  sum  of  dollars;  and  that  no  part  of  the 

same  has  been  paid  [except  the  sum  of  dollars]. 

[IV  and  V  and  Prayer,  as  in  next  Form,  substituting  claim  or  judg- 
ment/br  legacy], 

//.  Petition  for  Payment  of  a  Legacy  or  Distributive  Share. 
To  the  Surrogate's  Court  of  the  county  of 
The  petition  of  A.  B.  respectfully  shows  : 

I.  That  your  petitioner  resides  at  No.       ,  street,  in  the  [city 
of  New  York];  and  is  a  *  [legatee  named  in  the  will  of  M.  N.,  late  of 
the  city  of  New  York,  deceased,  and  by  said  will  a  legacy  of 
dollars  was  bequeathed  to  your  petitioner]. 

II.  That  said  will  was  f  duly  admitted  to  probate  by  the  surro- 
gate['s  court]  of  the  county  of  >  by  a  decree  duly  made  by  said 

,  on  the  day  of  ,  18     ;  and  letters  testamentary 

were  thereupon  and  on  said  day  [or,  on  the  day  of  ,  18     ,] 

issued  to  Y.  Z.,  the  sole  executor  therein  named,  and  more  than  one 
year  has  elapsed  since  said  letters  were  granted  [or,  if  om  year  has  not 
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expired,  state  time,  and  add :  That  the  payment  prayed  for  is  necessary 
for  the  support — or,  education — of  your  petitioner]. 

III.  That  said  Y.  Z.  has  filed  an  inventory  of  the  personal  property 
of  said  deceased. § 

IV.  That,  as  your  petitioner  is  informed  and  believes,  the  said 
executor  [or,  administrator]  has  sufficient  assets  in  hand  applicable  to 
the  payment  of  your  petitioner's  legacy  [or,  distributive  share; — if 
not  enough  to  pay  all,  insert,  to  pay  one-  th  thereof],  and  that  the 
same  can  be  so  applied  without  injuriously  affecting  the  rights  of  others 
entitled  to  priority  or  equality  of  payment  with  your  petitioner. 

V.  That  your  petitioner  has  applied  to  said  Y.  Z.  for  the  payment 
of  said  legacy  \or,  distributive  share],  and  that  the  same  has  not  been 
paid. 

Wherefore,  your  petitioner  prays,  that  a  decree  be  made  requir- 
ing said  Y.  Z.  to  [render  an  account  of  his  proceedings  and]  pay  said 
legacy  \or,  share],  and  that  said  Y.  Z.  be  cited  to  show  cause  why  he 
should  not  pay  said  legacy  \or,  share]. 

\Signature.\ 
[  Verification.^ 

III.  Citation  to  Pay  Creditor,  Legatee,  etc. 

[Command  of  citation  .•]  to  show  cause  why  a  decree  should  not 
be  made  directing  you,  as  [executor  of  the  will]  of  M.  N.,  deceased,  to 
pay  the  claim  of  A.  B.  against  the  estate  of  the  said  M.  N.,  inihe  sum 
of  dollars. 

IV.  Decree  for  Payment  of  Debt. 
[Title.] 

A.  B.,  of  the  city  of  New  York,  having,  on  the  day  of  , 

1 8     ,  presented  his  petition  to  the  surrogate  of  the  county  of  , 

by  which  it  appears  that  he  has  a  valid  claim  against  M.  N.,  late  of  the 
city  of  New  York,  deceased,  for  dollars,  with  interest  thereon 

from  the  day  of  ,  18     ;  and  the  said  petition  also  setting 

forth  the  facts  on  which  the  said  indebtedness  arose,  and  also  showing 
that  more  than  six  months  have  elapsed  since  the  granting  of  the  let- 
ters testamentary  of  the  last  will  and  testament  of  the  said  deceased; 
and  praying  a  decree  against  Y.  Z.,  the  executor  of  the  said  M.  N.,  de- 
ceased, for  payment  of  the  said  claim;  and  the  said  executor  having 
been  duly  cited  to  appear  on  the  day  of  ,  last  past,  and 

show  cause  why  such  payment  should  not  be  decreed;  and  the  said 
Y.  Z.  having  appeared,  and  having  assented  to  the  said  claim  of  the 
said  A.  B.,  and  having  produced  and  filed  an  account  as  such  execu- 
tor; and  the  said  matter  having  been  heard  on  several  days,  and  duly 
adjourned  until  this  day;  and  it  appearing,  from  the  said  account  and 
fropi  the  proofs  herein  taken,  that  there  are  in  the  hands  of  the  said 
Y.  Z.,  as  such  executor  aforesaid,  assets  of  the  estate  of  the  said  M.  N., 
deceased,  to  the  amount  of  dollars,  and  that  the  debts  and 

outstanding  liabilities  of  the  said  deceased  do  not  exceed  the  sum  of 
dollars. 

It  is  ordered  and  decreed,  pursuant  to  the  statute  in  such  case 
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made  and  provided,  that  the  said  Y.  Z.,  executor  as  aforesaid,  pay  to 
the  said  A.  B.  the  full  amount  of  his  said  claim  and  interest,  amount- 
ing in  the  whole  to  the  sum  of  dollars  and  cents. 

And  it  is  further  ordered,  that  the  said  Y.  Z.  personally  pay 
the  fees  of  this  proceeding,  and  the  costs  of  the  said  A.  B.  therein  to 
be  taxed. 

[^Decree  for  payment  of  legacy  or  share  :  adapt  from  above,  accord- 
ing to  petition^ 

V.  Execution  on  Money  Decree. 
The  People  of  the  State  of  New  York, 
To  the  Sheriff  of  the  county  of  [Westchester],  greeting: 

Whereas,  on  the  day  of  ,  i8     ,  the  surrogate  of  the 

county  of  [Westchester]  duly  made  a  decree,  directing  the  payment  by 
Y.  Z.,  executor  of  the  last  will  \etc^  of  M.  N.,  deceased,  to  A.  B.,  of 
the  sum  of  dollars,  for  a  debt  due  to  the  said  A.  B.,  and  the  sum 

of  dollars,  for  his  costs  and  expenses  in  the  proceedings  before 

said  surrogate,  making  in  the  whole  the  sum  of  dollars.     And 

whereas,  there  is  now  actually  due  on  said  decree  the  sum  of 
dollars,  with  interest  thereon  from  the  day  of  ,  i8     . 

You  are  therefore  commanded  and  required  to  make  said  sum 
of  dollars  out  of  any  the  goods,  chattels,  and  personal  property 

of  the  gaid  Y.  Z.  in  your  county,  and  if  sufficient  thereof  cannot  be 
found  in  your  county,  then  out  of  the  real  property  in  your  county  of 
which  the  said  A.  B.  was  seized  and  belonging  to  him,  on  the  said 
day  of  ,  i8     ,  or  at  any  time  thereafter,  in  whose  hands 

soever  the  same  may  be,  and  that  you  return  this  execution,  with  your 
proceedings  thereon,  to  the  surrogate's  court  of  said  county,  in  sixty 
days  after  the  receipt  by  you  of  the  same. 

Witness,  Owen  T.  Coffin,  surrogate  of  said  county,  at  White 
Plains,  the  day  of  ,  i8     . 

\Signature  of  Surrogate,  or  of  Clerk  to  the  Surrogate's  Court.^ 
[Seal.] 

VI.  Bond  to  Refund  Legacy  paid  pursuant  to  Decree. 

Know  all  Men  by  these  Presents,  that  we,  M.  N.,  of  the  city 
of  New  York,  and  J.  K.  and  L.  M.,  of  the  same  city,  are  held  and 
firmly  bound  unto  C.  D.,  the  executor  of  the  last  will  and  testament  of 
A.  B.,  late  of  the  city  of  New  York,  deceased,  in  the  sum  of  six  hun- 
dred dollars,  lawful  money  of  the  United  States  of  America,  to  be  paid 
to  the  said  C.  D.,  as  such  executor  aforesaid,  or  to  his  certain  attorney, 
successors  or  assigns;  to  which  payment  well  and  truly  to  be  made  we 
bind  ourselves,  our  and  each  of  our  heirs,  executors  and  administrators, 
jointly  and  severally,  firmly  by  these  presents.  Sealed  with  our  seals. 
Dated  the        day  of  ,  one  thousand  eight  hundred  and 

Whereas,  the  said  A.  B.,  in  and  by  his  said  last  will  and  testament, 
did  give  and  bequeath  to  the  said  M.  N.  the  sum  of  one  thousand  dol- 
lars; and  whereas,  the  said  legatee  has  lately  applied  to  the  surrogate 
of  the  county  of  New  York,  [previous  to]  the  expiration  of  one  year 
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from  the  granting  of  the  letters  testamentary  to  the  said  executor,  to 
be  allowed  to  receive  a  portion  of  the  said  legacy,  to  the  amount  of 
three  hundred  dollars  [as  necessary  for  his  education — or,  support] ; 
and  reasonable  notice  of  the  said  application  having  been  given  to  the 
said  executor,  and  the  said  surrogate  being  about  to  allow  the  said 
portion  of  the  said  legacy  to  be  advanced  to  the  said  legatee,  pursuant 
to  the  statute  in  such  case  made  and  provided,  upon  the  execution  and 
delivery  of  this  obligation: 

Now,  THE  CONDITION  of  this  obligation  is  such,  that  if  the  said 
M.  N.  shall  return  the  said  portion  of  the  said  legacy,  with  interest, 
whenever  required;  then  this  obligation  to  be  void,  otherwise  to  remain 
in  full  force  and  virtue. 

Sealed  and  delivered  \etc\. 

^Signatures  and  seals  of  obligors.\ 
[Acknotvledgment  and  justification  of  sureties^ 

No.  70. 

lAnte,  p.  577.] 

Bond    to  Refund  Legacy  Directed  by  the  Will  to  Ibe  Paid  Before  the 
Expiration  of  the  Tear. 

\As  in  last  above  Form  to,  and  including,  date^ 

Whereas,  the  said  A.  B.,  in  and  by  his  said  last  will  and  testament, 
did  give  and  bequeath  to  the  said  M.  N.  the  sum  of  five  hundred  dol- 
lars, and  directed  the  same  to  be  paid  to  him  in  two  months  after  the 
decease  of  the  said  A.  B. :  And  whereas,  the  said  M.  N.  has  demanded 
payment  of  the  said  legacy  from  the  said  executor  before  the  expira- 
tion of  one  year  from  the  time  of  the  granting  of  the  letters  testamen- 
tary of  the  said  last  will  and  testament  to  the  said  executor,  and  the 
said  executor  is  about  to  pay  the  same,- pursuant  to  the  statute  in  such 
case  made  and  provided,  upon  the  execution  and  delivery  of  this  ob- 
ligation. 

Now,  THE  CONDITION  of  this  obligation  is  such,  that  if  any  debts 
against  the  said  deceased  shall  duly  appear,  and  which  there  shall  be 
no  other  assets  to  pay,  and  there  shall  be  no  other  assets  to  pay  other 
legacies,  or  not  sufficient,  and  the  said  M.  N.  shall  refund  the  legacy 
so  paid,  or  such  ratable  proportion  thereof,  with  the  other  legatees,  as 
may  be  necessary  for  the  payment  of  the  said  debts,  and  the  propor- 
tional parts  of  such  other  legacies,  and  the  costs  and  charges  incurred 
by  reason  of  the  said  payment  to  him;  and  if  the  probate  of  the  said 
will  shall  be  revoked,  or  the  will  declared  void,  and  the  said  M.  N. 
shall  refund  the  whole  of  the  said  legacy,  with  interest,  to  the  executor 
or  administrator  entitled  thereto,  then  this  obligation  to  be  void;  other- 
wise to  remain  in  full  force  and  virtue. 

Sealed  and  delivered  [etci\. 

{^Signatures  and  seals  of  obligors^ 

No.  71. 

[Ante,  p.  584.] 

BOND  ON  PAYMENT  OF  LEGACY  TO  GENERAL  GUARDIAN. 

Know  all  Men  by  these  PRESEisfTS,  that  we,  C.  D.,  of  , 

general  guardian  of  the  person  and  estate  of  A.  B.,  a  minor,  and  J.  K., 
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of  ,  and  L.  M.,  of  ,  are  held  and  firmly  bound  unto  the 

said  A.  B.,  the  minor  aforesaid  [continue  as  in  foregoing  Form  VI\ 

Whereas,  the  above-named  A.  B.  is  entitled  to  a  legacy  of 
dollars,  given  and  bequeathed  to  him  in  and  by  the  last  will  and  tes- 
tament of  G.  H.,  late  of  ,  deceased,  which  last  will  has  been 
duly  admitted  to  probate  and  record  by  the  surrogate  of  ,  and 
letters  testamentary  thereon  duly  granted  and  issued  to  W.  M.  and 
H.  B.,  the  executors  in  said  will  named;  and  whereas,  the  said  A.  B.  is 
a  minor,  and  the  said  C,  D.  has  been  duly  appointed  his  general 
guardian;  and  whereas,  the  said  surrogate  having  ordered  that  the  said 
executors  pay  to  the  general  guardian  of  the  said  A.  B.  the  said  legacy 
of            dollars : 

Now,  THEREFORE,  THE  CONDITION  of  this  obligation  is  such,  that 
if  the  above  bounden  C.  D.  shall  and  will  faithfully  apply  said  legacy, 
and  render  a  true  and  just  account  of  the  application  thereof,  in  all 
respects,  to  any  court  having  cognizance  thereof,  when  thereunto  re- 
quired, then  this  obligation  to  be  void,  else  to  remain  in  full  force  and 
virtue. 

Sealed  \etc\ 

[Signatures  and  seals  of  obligors^ 
[Acknowledgment  and  justification  of  sureties l\ 

[Indorsed^ 

I  approve  of  the  within  bond  as  to  its  form,  manner  of  execution 
and  sufficiency  of  the  sureties. 

[Signature  of  Surrogate^ 

No.  72. 

\Anie^  p.  606.] 

Application  of  a  Decedent's  Real  Property  to  Pay  Debts. 

/.  Petition. 
To  the  Surrogate's  Court  of  the  county  of 
The  petition  of  A.  D.  respectfully  shows: 

I.  That  your  petitioner  is  sole  executor  [or,  an  executor]  of  the 
last  will  of  M.  N.,  late  of  ,  deceased,  [or,  an  administrator  of  the 
goodsj/chattels — etc. — or,  a  creditor  of  M.  N. — etc.\. 

II.  [In  a  case  of  testacy]  That  said  M.  N.  died  on  the  day 
of  .  18  ,  leaving  a  will  which  was  duly  admitted  to  probate 
[or,  to  record],  by  an  order  duly  made  by  the  surrogate['s  court]  of 
this  county,  on  the  day  of  ,  18  ,  by  which  will  the  testa- 
tor appointed  your  petitioner  [or,  if  the  petition  is  by  a  creditor,  ap- 
pointed C.  D.]  the  [sole]  executor  thereof.  [Or,  in  a  case  of  intestacy, 
II.  That,  on  the  day  of  ,  18  ,  the  said  M.  N.  died,  and 
your  petitioner — or,  if  the  petition  is  by  a  creditor,  that  C.  D.  was  there- 
upon duly  appointed  administrator  of  the  goods,  chattels,  and  credits 
of  said  E.  N.,  by  an  order  duly  made  by  the  surrogate — 's  court — of 
this  county,  on  the            day  of            ,  18     .] 

III.  That  thereupon  your  petitioner  [or,  if  petition  is  by  a  creditor, 
said  C.  D.]  duly  qualified  ;  and  thereupon,  by  an  order  of  said  surra- 
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gate['s  court],  duly  made  on  the  day  of  ,  i8     ,  letters 

testamentary  {or,  of  administration  with  the  will  annexed — or,  of  ad- 
ministration] were  duly  issued  to  your  petitioner,  who  thereupon 
entered  on  the  discharge  of  his  duties  as  such  [or,  if  the  petition  is  by 
a  creditor,  say,  duly  issued  to  said  C.  D.],  which  letters  still  remain  in 
force. 

IV.  [  Where  more  than  three  years  have  elapsed^  That,  before  the 
expiration  of  three  years  from  the  time  of  said  issue  of  letters,  and 
until  the  present  time  \or,  until  the  day  of  ,  i8  1,  an  ac- 
tion was,  and  has  been,  pending  between  your  petitioner  \or,  said 
C.  D.]  as  such  executor  \or,  administrator]  and  C.  D.,  claiming  to  be 

[or,  and  your  petitioner  as]  a  creditor  of  the  estate  of  said  decedent 
or  if  the  creditor  was  defendant,  insert,  in  which  said — creditor — 
sought,  by  his  answer  setting  up  a  counter-claim],  to  recover  upon  the 
demand  hereinafter  mentioned  ;  and  that  before  the  expiration  of 
said  three  years  said  C.  D.  \or,  your  petitioner]  duly  filed  in  the  ofifice 
of  the  clerk  of  the  county  of  ,  a  notice  of  pendency  of  said 

action,  with  direction  to  index  the  same  in  the  names  of  \names\, 
which  notice  specified  the  names  of  the  parties  to  said  action,  the 
object  of  the  action  \or,  the  nature  of  said  counter-claim],  and  con- 
tained a  description  of  the  premises  in  said  county,  which  are  herein- 
after described,  and  that  they  would  be  held  as  security  for  any 
judgment  obtained  by  said  in  said  action. 

V.  That  an  inventory  of  the  personal  property  was  duly  made  and 
filed  by  ,  on  or  about  the  day  of  ,  i8  ;  and  that 
the  personal  estate  of  said  decedent  has  been  discovered  to  be  insuffi- 
cient for  the  payment  of  the  debts  \or,  the  funeral  expenses — or  both\ 
of  said  decedent. 

VI.  [  Where  there  has  been  advertisement  for  claims^    That,  on  the 

day  of  ,  18     ,  pursuant  to  an  order  theretofore  duly 

made  by  the  said  surrogate,  your  petitioner  \or,  said  C.  D.]  com- 
menced the  publication  of  notices  to  creditors  of  said  M.  N.,  to  pre- 
sent their  claims,  and  continued  said  publication,  agreeably  to  the 
statute,  for  the  period  of  six  months. 

VII.  \If  an  executor  or  administrator  peiitions\  That  the  amount 
of  personal  property  of  said  decedent,  which  has  come  to  the  hands 
of  your  petitioner  as  such  executor  \or,  administrator,— ^r,  if  there 
are  co-representatives  not  joining  in  the  petition,  say,  to  the  hands  of 
your  petitioner  and  the  said  ,  or  to  the  hands  of  either  of  them], 
is  dollars  ;  and  that  the  sources  and  the  manner  in  which  the 
said  sum  has  been  derived  appear  in  the  account  hereto  annexed  \or, 
by  the  final  account  of  said  ,  duly  judicially  settled  by  a  decree 
of  this  court  made  on  the  day  of  ,  x8  ,  of  which  account 
and  decree  a  copy  is  hereto  annexed],  marked  Schedule  A. 

That  your  petitioner  has  expended  of  the  said  amount,  in  the  due 
course  of  administration  of  said  estate,  the  sum  of  dollars,  and 

that  the  particulars  of  such  expenditure  also  appear  in  the  said 
account  \or,  copy  account  and  decree]  hereto  annexed,  marked 
Schedule  A,  leaving  in  the  hands  of  your  petitioner,  as  such  executor, 
on  this  day  of  ,  18     ,  the  sum  of  dollars. 

That  the  sum  of  dollars  is  still  due  and  owing  your  peti- 
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tioner,  as  [executor],  from  [eU-,  stating  any  other  available  assets\,  and 
there  are  no  other  sums  yet  to  be  realized  from  the  assets  of  said  de- 
cedent. 

That  your  petitioner  has  proceeded  with  reasonable  diligence  in 
converting  the  personal  property  of  said  testator  into  money,  and  ap- 
plying the  same  to  the  payment  of  debts. 

VIII.  \If  petitioner  is  a  creditor,  allege  claim,  e.  g.,  thus^  That 
said  decedent  died  indebted  to  your  petitioner  in  the  sum  of 
dollars,  and  interest  from  the  day  of  »  i8  »  upon  a 
promissory  note  made  by  said  decedent  payable,  to  your  petitioner  or 
order,  dated  the  day  of  >  i8  ,  and  payable  in  days 
after  date  ;  that  the  said  claim  is  justly  due  to  your  petitioner  ;  that 
no  payments  have  been  made  thereon,  and  that  there  are  no  offsets 
against  the  same  to  the  knowledge  of  your  petitioner  ;  and  that  the 
same  is  not  secured  by  judgment  or  mortgage  upon  or  expressly 
charged  on  the  real  estate  of  the  said  deceased.  [If  a  judgment  is 
shown,  state  the  amount,  exclusive  of  costs  j  and  if  a  judgment  or  a 
mortgage  be  shown,  let  it  appear  that  it  is  not  a  lien  on  the  decedent's  real 
property^ 

That  your  petitioner  has  presented  his  said  claim  to  the  said 
[executor],  and  that  the  same  has  been  admitted  by  him  to  be  a  valid 
and  subsisting  claim  against  the  said  decedent.  \And  if  an  account- 
ing has  been  had,  add^  That  on  the  day  of  last  past,  the 
said  C.  D.  rendered  to  such  surrogate  an  account  of  his  proceedings 
as  such  executor  [or,  administrator],  which  said  account  has  been 
judicially  settled  by  a  decree  made  by  the  said  surrogate['s  court — a 
copy  of  which  account  and  decree  is  hereto  annexed  and  marked 
Schedule  A],  and  that  it  appears  from  the  said  account,  upon  such 
settlement,  that  there  are  not  sufficient  assets  to  pay  the  debts  of  the 
said  decedent. 

IX.  That  the  unpaid  debts  outstanding  against  the  said  decedent, 
and  the  particulars  thereof,  with  the  name  of  each  creditor  or  person 
claiming  to  be  a  creditor,  as  far  as  the  same  can  be  ascertained  by 
your  petitioner,  [and  the  amount  of  the  unpaid  funeral  expenses  of 
said  decedent,  and  the  name  of  each  person  to  whom  any  sum  is  due 
by  reason  thereof,]  appear  in  the  schedule  hereto  annexed,  marked 
Schedule  B. 

That  all  the  debts  against  the  said  decedent,  not  secured  by  mort- 
gage, or  otherwise  a  lien  or  charged  upon  the  real  property  of  the 
said  decedent,  and  which  now  remain  to  be  paid,  so  far  as  the  same 
can  be  ascertained  by  your  petitioner,  and  as  having  been  admitted 
by  him  [or,  by  said  executor — or,  administrator],  upon  due  evidence, 
amount  to  dollars,  exclusive   of  interest,  as  fully  appears  by 

said  Schedule  B. 

That  the  claims  against  the  said  decedent,  mentioned  in  the 
schedule  hereto  annexed,  marked  Schedule  C,  having  been  presented 
to  your  petitioner,  as  such  [or,  to  said]  executor  [or,  administrator], 
but  have  not  been  admitted  by  him,  for  the  reason  [as  your  petitioner 
is  informed  and  believes]  that  [here  indicate  it,  e.  g.,  thus]  thut  by 
the  books  of  account  of  said  decedent,  it  does  not  appear  that  such 
large  sums  are  due  to  the  parties  presenting  the  claims. 
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X.  That  the  following  described  real  property  is,  as  your  petitioner 
is  informed  and  believes,  all. the  real  property  within  the  State  of  New 
York  of  which  said  decedent  died  seized,  or  which  in  anywise  be- 
longed to  him  at  the  time  of  his  death  ^description  in  full. — If 
there  are  several  distinct  parcels,  say,  Parcel  number  One — descrip- 
tion\.  The  value  of  said  premises  constituting  parcel  numbered  One 
is,  in  the  judgment  of  your  petitioner,  dollars.  It  is  occupied 
by  L.  N.,  of  ,  \or,  hereafter  named]  as  a  pasture,  \or,  not  occu- 
pied]. 

[  Where  there  are  several  parcels,  may  add~\  Said  parcel  numbered 
One  is  not  subject  to  any  charge  or  lien  \or,  is  subject  to — stating  the 
charge  or  lien,  e.  g.,  thus — a  mortgage  for  dollars  made  by  said 

decedent  to  M.  H.,  and  due  on  the        day  of  ,  i8     ,  but  the 

same  has  not  been  paid];  and  that  said  parcel  [was  not  devised  by 
said  will,  but]  descended  to  the  heirs  of  said  decedent  hereinafter 
mentioned;  and  has  not  been  sold  by  them,  or  any  of  them  [or  other- 
wise stating  facts  material  to  the  order  of  sale\. 

[  Where  there  is  an  interest  in  an  executory  contract^  Parcel  number 
[Two].  The  interest  of  the  said  decedent,  in  certain  real  property 
held   by  him  under  a  contract  made  by  him  with  O.  P.,  of  , 

bearing  date  the  day  of  ,  i8     ,  for  the  purchase  by  said 

decedent  from  said  O.  P.,  for  the  sum  of  dollars,  of  the  said  last- 

mentioned  real  property,  being  the  following  described  premises:  [de- 
scription in  full^ 

The  sum  of  dollars  was  paid  by  said  decedent  thereon;  and 
the  sums  remaining  unpaid,  which  have  heretofore  become  due,  or 
hereafter  are  to  become  due,  on  said  contract,  areas  follows:  [enumer- 
ating them,  with  date  when  each  was  or  is  to  be  due.] 

The  value  of  the  interest  of  said  decedent  in  the  last-mentioned 
premises  under  said  contract,  is,  in  the  judgment  of  your  petitioner, 
the  sum  of  dollars. 

The  value  of  said  last-mentioned  premises  is,  in  the  judgment  of 
your  petitioner,  dollars  [if  there  are  several  distinct  parcels,  state 

value  of  each\. 

[State  situation  as  to  improvement  or  otherwise,  and  occupancy  or 
otherwise,  as  in  other  cases  above.] 

XI.  That  the  names  and  ages  of  the  husband  [or,  wife]  and  of 
the  heirs  and  devisees  of  the  said  decedent,  and  of  every  other  person 
claiming  under  them,  or  either  of  them,  and  their  residences,  are  as 
follows,  viz. :  [stating  them  and  their  relation  to  decedent.  If  any  are 
infants,  or  absentees,  state  the  facts,  name  of  guardian,  etc.,  as  in 
No.  17.] 

XII.  That  no  previous  application  has  been  made  for  a  decree 
authorizing  the  disposition  of  the  real  property  of  said  decedent,  for 
payment  of  his  debts  or  funeral  expenses. 

Wherefore,  your  petitioner  prays,  that  a  decree  be  made  direct- 
ing the  disposition  [or,  sale — or,  mortgaging — or,  leasing]  of  the  said 
real  property  of  said  decedent,  or  so  much  thereof  as  may  be  neces- 
sary for  the  payment  of  his  debts  [or,  funeral  expenses — or  both] ;  and 
56 
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that  [names]  may  be  cited  to  show  cause  why  such  a  decree  should 
not  be  made. 

[Stgnaiure.] 
[  Verification^ 

[Annex  schedules,  with  signature  of  petitioner  to  each.] 


II.    Order  for  Citation. 

At  a  Surrogate's  Court  [etc\. 


In  the  Matter  of  the  AppHcation  of 
A.  B.,  Executor  of  the  Will  [or,  ad- 
ministrator— or,  as  a  creditor — of 
the  estate]  of  M.  N.,  deceased,  for 
authority  to  mortgage,  lease,  or  sell 
the  real  property  of  deceased,  for 
payment  of  his  debts,  etc. 


On  reading  and  filing  the  petition  of  A.  B.  [the  executor]  afore- 
said, verified  the  day  of  ,  i8  ,  and  presented  this  day 
of  ,  i8  ,  and  praying  for  authority  to  mortgage,  lease,  or  sell 
the  real  property  of  said  decedent  for  the  payment  of  his  debts  [or, 
funeral  expenses — or  both],  it  appearing  to  the  surrogate  that  said  pe- 
tition has  been  presented  within  three  years  from  the  time  the  letters 
testamentary  [or,  of  administration]  on  the  estate  of  said  decedent 
were  granted;  and  the  surrogate  being  satisfied  by  the  said  petition 
[and  by  the  afifidavit  of  C.  D.,  verified  the  day  of  ,  18  ,  and 
filed  herewith,  and  by  the  testimony  of  E.  F.,  a  witness  produced  be- 
fore and  examined  by  said  surrogate],  and  by  due  inquiry  by  him 
made,  that  all  the  facts  specified  in  section  2754  of  the  Code  of  Civil 
Procedure  have  been  ascertained,  as  far  as  they  can  be  upon  diligent 
inquiry,  and  are  stated  in  said  petition: 

[Or,  where  petitioner  was  ignorant  of  an  essential  fact,  add,  except 
as  hereinafter  stated;  and  it  being  alleged  in  said  petition  that,  upon 
diligent  inquiry,  the  said  petitioner  is  unable  to  ascertain — indicating 
the  fact,  e.  g. — the  names  of  all  the  heirs  of  said  M.  N.,  and  of  every 
person  claiming  under  them  or  either  of  them, — and  the  surrogate 
having  inquired  into  the  matter,  and  being  satisfied,  by  the  allegations 
of  the  petition  and  the  testimony  of  W.  W.,  and  the  affidavit  of  A.  F., 
verified  the  day  of  ,  18     ,  and  filed  herewith,  that  such 

names  cannot  be  ascertained  with  reasonable  diligence:] 

And  it  appearing  to  the  surrogate,  in  the  manner  aforesaid,  that 
the  debts  [or,  funeral  expenses — or  both]  of  said  decedent  cannot  be 
paid  without  resorting  to  the  real  property  [or,  interest  in  real  prop- 
erty [or  both]  of  said  decedent: 

Now,  on  motion  of  A.  T.,  attorney  for  said  petitioner. 

It  is  ordered,  that  a  citation  issue  out  of  this  court  upon  said 
petition,  requiring  [names]  to  appear  before  said  surrogate,  on  the 
day  of  ,  18     ,  at  o'clock  in  the  noon,  and  then  and 

there  to  show  cause  why  authority  should  not  be  given  to  the  said 
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executor  [or,  administrator]  to  mortgage,  lease,  or  sell  so  much  of  the 
real  property  of  the  said  decedent,  as  shall  be  necessary  to  pay  his 
debts  [or,  funeral  expenses — or  both\.  [  Where  there  are  parties  in  in- 
terest not  named  in  the  petition^  And  it  further  appearing  to  said  sur- 
rogate, in  the  manner  aforesaid,  that  U.  V.,  of  the  city,  county  and 
State  of  ,  and  W.  X.,  of  the  city,  county  and  State  of  ,  not 

named  in  the  petition  [or,  certain  persons],  whose  names  and  addresses 
cannot  with  reasonable  diligence  be  ascertained,  claim  an  interest  in 
the  property  mentioned  in  the  petition  as  [or,  under  the]  heirs  [or, 
devisees]  of  said  decedent;  let  said  citation  be  directed  also  to  said 
U.  V.  and  W.  X.  [or,  to  the  , — inserting  a  general  designation  of 

the  class\ 

[If  advertisement  of  claims  is  not  alleged'\  And  it  not  appearing 
that  due  advertisement  for  claims  against  said  estate  has  been  had, 
and  the  time  for  presentation  thereof  elapsed,  let  said  citation  be  di- 
rected also  generally  to  all  other  creditors  of  said  decedent  M.  N.,  as 
well  as  to  those  named  in  said  petition. 

///.   The  Citation. 

[The  command  of  citation  isp\  to  show  cause  why  a  decree  should 
not  be  made  directing  the  disposition  [or,  according  to  the  prayer  of  the 
petition,  the  sale — or,  the  mortgaging — or,  the  leasing]  of  the  real  prop- 
erty of  the  said  decedent  M.  N.,  or  so  much  thereof  as  may  be  neces- 
sary for  the  payment  of  his  debts  [or,  funeral  expenses — or  both\. 

IV.  Decree  for  Disposal  of  Real  Property^ 

[Entitle  as  above. \ 

A.  B.,  of  ,  the  executor  of  the  will  [or,  administrator — or,  a 

creditor — of  the  estate]  of  M.  N.,  deceased,  late  of  ,  having 

heretofore,  and  within  three  years  after  the  issue  of  letters  on  said 
estate,   duly  presented  to  the  surrogate['s  court]    of   the    county  of 
,  his  petition,  dated  the  day  of  ,  i8     ,  pray- 

ing for  a  decree  for  the  sale,  mortgaging,  or  leasing  of  the  decedent's 
real  property  to  pay  his  debts  [or,  funeral  expenses];  and  the  said 
surrogate,  having  been  duly  satisfied,  upon  proper  inquiry  and  evi- 
dence, that  a  proper  case  was  made  and  duly  presented,  and  having 
thereupon  caused  a  citation  to  be  issued  out  of  this  court,  requiring 
[names\  to  appear  before  him,  the  said  surrogate,  upon  such  applica- 
tion; and  the  said  citation  having  been  returned  on  that  day,  and  filed, 
together  with  proof  of  due  service  thereof  on  each  of  the  persons 
therein  named;  and  the  said  surrogate  having,  by  an  order  duly  made 
and  entered  herein,  on  the  day  of  ,  i8     ,  appointed  S.  G. 

special  guardian  for  the  minors  I.  F.  and  J.  F.,  for  the  protection  of 
their  interests  herein;  and  the  said  A.  B.  having  appeared  by  A.  T., 
his  attorney  and  counsel,  and  C.  D.,  one  of  the  heirs  of  the  said  de- 
cedent, having  also  appeared  by  B.  T.,  his  attorney  and  counsel,  and 


'  For  forms  of  order  for  a  jury  trial  of  controverted  questions  of  fact,  see  Ab- 
bott's Supplement,  Forms  412,  441,442,  485-493. 
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the  said  guardian  having  appeared  in  person,  and  the  proper  proceed- 
ings, in  due  form  of  law,  having  been  thereupon  had  [and  duly  ad- 
journed to  this  day]: 

\^Where  heirs  or  devisees — or  their  assigns  not  cited — have  inter- 
ivened]    And  said  Y.  Z.  [or,  one  Y.  Z.,  of  ,  claiming  as  ], 

liaving  filed  an  answer,  verified  the  day  of  ,  i8     ,  contest- 

ing the  necessity  of  applying  said  property  to  the  payment  of  debts  or 
funeral  expenses,  and  the  validity  of  the  alleged  debts,  and  the  reason- 
ableness of  the  said  alleged  expenses;  and  setting  up  a  counter-claim 
against  the  demand  of  the  petitioner:  [Where  creditors  not  cited  have 
intervenedl    And  C.  D.,  of  the  city,  county  and  State  of  ,  a  cred- 

itor of  the  said  decedent,  having  also  appeared  and  become  a  party 
hereto  by  presenting  and  proving  his  debt: 

[Or,  And  the  matter  being  regularly  called  in  open  court  by  said 
surrogate,  and  no  one  appearing  in  opposition  thereto,  and  the  surro- 
gate having,  upon  the  return  of  the  citation  as  aforesaid,  proceeded  to 
hear  the  allegations  and  proofs  of  the  parties — or,  and  it  having  been 
thereupon  referred  by  said  surrogate  to  R.  F.,  Esq.,  as  referee  herein, 
to  take  proof  of  the  facts  and  circumstances,  and  claims  against  the 
estate  of  said  M.  N.,  and  report  the  evidence  thereon — and  to  exam- 
ine the  account  of  the  said  A.  B.  and  report  thereon — the  said  referee 
having  duly  made  his  report  as  ordered,  and  the  same  having  been 
duly  confirmed  in  all  respects:] 

And  after  due  examination  so  as  aforesaid  had,  it  having  been 
established  to  the  satisfaction  of  said  surrogate: 

1.  That  the  said  petitioner  has  fully  compHed  with  the  requisite 
provisions  of  the  statutes  concerning  the  disposition  of  a  decedent's 
real  property  for  the  payment  of  debts  or  funeral  expenses;  and  that 
the  proceedings  herein  have  been  in  conformity  to  title  5,  of  chapter 
18,  of  the  Code  of  Civil  Procedure. 

2 .  That  the  following  claims,  for  the  purpose  of  paying  which  this 
decree  is  made,  are  valid  and  subsisting  debts  against  said  decedent's 
real  property,  and  [that  the  charge  for  funeral  expenses  below  men- 
tioned is  just  and  reasonable,  and  that  all  said  claims  are]  justly  due 
and  owing, — to  wit: 

[Enumerate  them,  e.  g.,  thus  .•] 


Creditors. 


When 
Due. 


Items. 


Totals. 


3.  That  the  claims  above  allowed  amount  in  the  aggregate  [exclu- 
sive of  interest]  to  dollars;  and  that  none  of  them  are  secured 
by  any  judgment  or  mortgage  [which  is  a  lien  upon  the  decedent's  real 
property],  nor  expressly  charged  by  said  decedent's  will  upon  his  real 
property,  or  upon  any  interest  in  real  property  [except  the  debt  of  said 
Q.  R.,  which  was  expressly  charged  upon  the  real  property  of  said  de- 
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cedent;  but  the  remedies  of  said  Q.  R.,  by  virtue  of  which  charge,  have 
been  exhausted — indicating  how] : 

4.  That  the  property  hereinafter  described  was  not  effectually  de- 
vised or  expressly  charged  with  the  payment  of  debts  or  funeral  ex- 
penses, and  is  not  subject  to  a  valid  power  of,  sale  for  the  payment 
thereof  \or,  that,  although  the  property  hereinafter  described  is  ex- 
pressly charged  with  the  payment  of  the  debt  of  said  Q.  R.,  it  is  not 
practicable  to  enforce  the  charge,  for  the  reason  that — etc., — and  the 
said  Q.  R.  has  effectually  relinquished  the  same] : 

5.  That  all  the  personal  property  of  said  decedent  which  could 
have  been  applied  to  the  payment  of  his  debts  and  funeral  expenses 
has  been  so  applied  [or,  that  the  executor  of  the  will — or,  administrator 
of  the  estate — of  said  M.  N.  has  proceeded,  with  reasonable  diligence, 
in  converting  the  personal  property  into  money,  and  applying  it  to  the 
payment  of  the  debts  and  funeral  expenses  of  said  decedent];  and  that 
it  is  insufificient  for  the  payment  of  the  same,  as  established  by  this 
decree: 

And  said  surrogate  having  thereupon  duly  inquired  whether  suffi- 
cient money  can  be  raised  advantageously  to  the  persons  interested  in 
said  real  property,  by  a  mortgage  or  lease  of  the  real  property  of  which 
the  said  decedent  died  seized;  or  of  a  part  thereof,  and  having  ascer- 
tained *  that  sufficient  money  cannot  be  so  raised  advantageously  as 
aforesaid: 

t  Now,  on  motion  of  A.  T.,  attorney  for  said  A.  B., 

It  is  ordered,  adjudged,  and  decreed: 

1.  That  the  claims  of  [insert  names  of  all  creditors  whose  claims  are 
allowed]  hereinbefore  named,  in  the  amounts  hereinbefore  respectively 
stated,  are  valid  and  subsisting  debts  against  said  decedent's  estate; 
that  the  claim  of  said  S.  T.  is  a  reasonable  charge  for  the  funeral  ex- 
penses of  said  decedent;  and  that  the  claim  of  W.  S.,  hereinbefore 
named,  is  rejected.  % 

2.  That,  for  the  purpose  of  paying  the  debts  hereinbefore  estab- 
lished, a  sale  of  the  following  described  real  property,  of  which  said 
decedent  died  seized,  be  made  by  A.  B.,  the  said  executor  [or,  admin- 
istrator], upon  his  executing  and  filing  with  the  surrogate  of  this 
county,  the  bond  prescribed  by  law,  in  the  penalty  of  dollars, 
and  with  sureties;  or,  in  case  of  his  failure  so  to  do,  by  a  free- 
holder to  be  appointed  by  the  surrogate  as  prescribed  by  law. 

The  premises  so  to  be  sold  are  bounded  and  described  as  follows: 
[description ;  if  there  are  several  distinct  parcels,  it  is  convenient  ta 
enumerate  them  ;  see  petition^ 

[  Where  part  cannot  be  sold  without  prejudice]  And  it  appearing  to 
the  said  surrogate  that  a  sufficient  part  of  said  real  property  [or,  in- 
terest in  real  property — or  both],  to  pay  the  debts  [or,  funeral  ex- 
penses— or  both]  of  said  decedent,  to  which  it  is  justly  applicable, 
cannot  be  sold  separately,  without  manifest  prejudice  to  the  persons 
interested  in  said  real  property  [if  because  title  is  in  controversy,  add, 
by  reason  of  a  controversy  between  and  — and  others — as 

to  the  decedent's  title  thereto  or  interest  therein],  it  is  further  or- 
dered, ADJUDGED,  AND  DECREED,  that  [here  direct  Sale  of  several  par- 
cels together,  or  postponement  of  sale  as  to  part]. 
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[  Where  the  order  of  selling  several  distinct  parcels  is  to  be  fixed'] 
And  it  appearing  to  the  said  surrogate  that  it  is  just  that  the  sale  of 
the  several  distinct  parcels  be  made  as  hereinafter  directed  [or,  state 
devise  or  alienation,  e.  g.,  thus  :  that  the  house  and  lots  in  the  village 
of  M;,  numbered  parcel  above,  were  devised  by  the  said  M.  N. 

to  Y.  Z.,  and  have  not  been  sold  by  him;  and  that  the  three  lots  in 
the  town  of  O.,  numbered  parcels  two  to  four  above,  descended  to 
the  heirs  of  said  decedent;  and  that  the  lot,  parcel  two,  has  not  been 
sold  by  the  said  heirs,  and  the  lots,  parcels  three  and  four,  have  been 
sold  by  them],  it  is  hereby  further  ordered,  adjudged,  and  de- 
creed, that  the  sale  of  said  premises  [so  far  as  necessary  to  raise  the 
said  sum  of  dollars]  be  made  in  the  following  order:  [indicat- 

ing separate  parcels^ 

[  Where  interest  under  a  contract  is  sold  subject  to  payments].  And  it 
IS  further  ordered,  adjudged,  and  decreed,  that  the  sale  of  the 
interest  of  said  decedent  in  the  premises  \or,  the  parcel  numbered 
herein]  shall  be  made  subject  [to  all  payments  heretofore  due 
upon  said  contract  and  now  unpaid,  as  well  as]  to  all  payments  here- 
after to  become  due  upon  said  contract;  and  that  the  purchaser  and 
purchasers  of  said  interest  must,  before  the  sale  is  confirmed,  execute 
to  the  said  executor  \or,  administrator]  his  of  their  bond  agreeably  to 
the  statute,  and  with  sufficient  sureties,  in  the  penalty  of  \at 

least  double  all  payments  above  required  to  be  made]  dollars. 

\W here  guardian  desires  to  buy]  And  G.  G.,  the  general  guardian 
of  the  infant  I.  F.,  is  hereby  authorized,  as  such,  to  purchase  all  or 
any  part  of  said  premises  at  the  sale  hereby  decreed,  but  in  his  name 
of  office  and  for  the  benefit  of  his  ward. 

V.  Decree  for  Lease  or  Mortgage. 

\As  in  last  Form  to  the  asterisk,  continuing]  that  sufficient  money 
can  be  so  raised  advantageously,  as  aforesaid,  by  a  mortgage  \or, 
lease]  of  said  property,  on  the  terms  hereinafter  prescribed:  [continue 
as  in  last  Form,  from  the  dagger  to  the  double  dagger  ;  and  then  direct 
that  the  executor  or  administrator,  etc.,  on  giving  bond,  etc.,  etc.,  mort- 
gage, or  lease]. 

VI.  Order  Directing  Execution  of  Decree   [ante,  p.  619]. 
L  Title:] 

A  decree  having  theretofore  been  made  herein  by  the  said  surro- 
gate['s  court],  entered  the  day  of  ,  18     ,  upon  a  petition 

duly  presented  and  the  due  citation  of  the  proper  persons,  authorizing 
the  sale  [or,  the  mortgage — or,  lease]  of  certain  real  property  of  said 
decedent,  in  said  decree  described,  for  the  payment  of  his  debts  or 
funeral  expenses;  and  A.  B.,  the  [executor]  therein  named,  having 
duly  given  and,  on  the  day  of  ,  18     ,  filed  in  the  office  of 

the  said  surrogate,  the  bond  required  by  law  and  by  said  decree  [and, 
if  penalty  was  fixed  by  separate  order,  add,  and  by  the  order  of  said 
surrogate, — or,  surrogate's  court, — entered  herein  on  the  day  of 

,  18    ,  with  the  requisite  justification  of  sureties  and  approval 
of  the  surrogate:  Now,  on  motion  of  A.  T.,  attorney  for  said  A.  B.: 
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It  is  ordered,  that  said  A.  B.  proceed  to  execute  the  said  decree 
with  respect  to  all  the  real  property  therein  mentioned  [or  give  other 
directions]. 

VII.  Order  Appointing  Freeholder  to  Sell. 

[Title.] 

A  petition  having  been  filed  in  the  office  of  the  surrogate  of 
county,  on  the  day  of  ,  18     ,  by  A.  B.,  the  executor  of  C. 

D.,  deceased,  praying  for  authority,  pursuant  to  the  statute,  to  mort- 
gage, lease,  or  sell  so  much  of  the  real  estate  of  the  said  deceased  as 
should  be  necessary  for  the  payment  of  his  debts,  and  such  proceed- 
ings having  been  had  thereon  that,  on  the  day  of  ,  18  , 
authority  was  given  to  the  said  A.  B.,  the  executor  aforesaid,  to  sell 
the  real  estate  mentioned  in  the  said  petition,  upon  his  executing  a 
bond  in  a  penalty  of  dollars,  with  sureties,  and  conditioned  as 
required  by  the  statute,  and  the  said  A.  B.  having  neglected  to  exe- 
cute such  bond  within  a  reasonable  time,  to  wit,  since  the  day 
of  ,  18  ,  and  it  appearing,  that  R.  S.  is  a  disinterested  free- 
holder of  the  town  of  ,  and  that  he  is  nominated  by  a  majority 
in  numbers  and  amount  of  creditors  of  the  said  C.  D.,  deceased, 

Ordered:  That  the  said  R.  S.  be,  and  he  hereby  is,  appointed  in 
place  of  the  said  A.  B.  to  make  such  sale,  upon  his  executing  a  bond ' 
in  the  penalty  of  dollars,  with  sureties,  and  fonditioned  as  re- 

quired by  the  statute. 

VIII.  Report  of  Sale. 
Surrogate's  Court,  county  of 


In  the  matter  of  the  disposition  of  the  ^ 
real  estate  of 

A.  B., 

deceased,  for  the  payment  of  his  debts,) 
etc. 

To  ,  Surrogate  of  the  county  of  : 

I,  C.  D.,  the  executor,  etc.,  of  A.  B.,  late  of  ,  deceased,  re- 

port and  return  my  proceedings  under  the  decree  of  sale  of  the  real 
estate  of  the  said  deceased,  granted  by  the  surrogate  of  county 

on  the  day  of  ,  18     ,  as  follows: 

I  caused  a  notice  that  the  said  real  estate  would  be  sold  at  public 
auction,  at  the  in  the  town  of  ,  on  the  day  of  , 

at  12  o'clock,  noon,  of  that  day,  to  be  posted  for  six  weeks  previous 
to  the  day  appointed  for  the  said  sale,  at  three  of  the  most  public 
places  in  the  town  of  ,  in  which  all  the  said  real  estate  is  situ- 

ated, and  the  same  notice  to  be  published  for  six  weeks  successively, 
previous  to  the  day  appointed  for  the  said  sale,  in  the  newspaper  enti- 


For  form  of  freeholder's  bond,  see  No.  52,  ante. 
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tied  the  ,  printed  in  the  town  of  ,  a  copy  of  which  said 

notice,  with  the  proof  of  such  posting  and  publication  thereof,  is 
hereunto  annexed. 

That,  at  1 2  o'clock,  noon,  on  the  said  day  of  ,  at  the 

in  the  town  of  ,  wherein  the  premises  ordered  to  be  sold 

are  situated,  I  sold,  at  public  auction,  the  whole  of  the  real  estate  men- 
tioned and  described  in  said  order  of  sale  as  follows,  and  which  real 
estate  is  mentioned  and  described  in  said  order  of  sale  as  follows: 
{Description  of  property.^ 

IX.    Order  Confirming  Sale. 
[Tiile.] 

A  decree  having  been  duly  made  by  the  surrogate['s  court]  of  the 
county  of  ,  on  the  day  of  ,  18     ,  authorizing  the  said 

A.  B.,  [executor  of  the  will]  of  M.  N.,  deceased,  to  dispose  of  the  said 
decedent's  real  property  mentioned  and  described  in  the  said  decree, 
to  raise  money  to  pay  the  debts  [or,  funeral  expenses, — or  both\  therein 
mentioned  and  established,  and,  after  bond  duly  given  by  said  A.  B., 
an  order  for  the  execution  of  said  decree  having  been  duly  made  by 
said  surrogate['s  court],  on   the  day  of  ,  18     ;  and  said 

A.  B.  having  [this  day]  made  and  filed  a  report  of  the  [sale]  made 
pursuant  to  said  decree,  showing  that  after  having  posted  and  pub- 
lished due  notice  of  the  time  and  place  of  holding  the  said  sale,  ac- 
cording to  law,'  he  did,  on  the  day  of  ,  in  the  year  18  ,  at 
o'clock  ,  the  time  mentioned  in  said  notice,  and  between  the 
hour  of  nine  in  the  morning  and  sunset  of  the  same  day,  at  the  [City 
Sales  Rooms],  in  the  [city  of  Brooklyn,  county  of  Kings],  the  place 
mentioned  in  said  notice,  sell  at  public  auction,  by  C-  &  M.,  auction- 
eers, the  following  described  premises,  being  parts  and  portions  of  the 
premises  mentioned  and  described  in  said  order,  to  wit:  [descriptionj] 
together  with  all  and  singular  the  tenements,  hereditaments,  and  ap- 
purtenances to  the  said  premises  belonging,  or  in  anywise  appertain- 
ing, to  R.  W.  D.  and  M.  J.  D.,  for  the  sum  of  dollars  per  lot 
(amounting  in  the  aggregate  to  the  sum  of  dollars),  they  being  the 
highest  bidders  therefor,  and  that  being  the  highest  sum  bid  for  the 
same  [and  so  on  with  different  parcels^ : 

[  Where  there  was  adjournment^  And  said  report  further  showing 

that,  after  selling  the  lots  and  parcels  of  land  aforesaid,  the  sale  of  the 

residue  of  said  premises  ordered  to  be  sold,  was  duly  adjourned  to  the 

day  of  ,  18     ,  at  same  hour  and  place;  and  that  on  the  said 

day  of  ,  18     ,  between  the  hour  \and  so  on  as  before\: 

And  said  A.  B.  having  this  day  appeared  in  person,  and  by  A.  T., 

his  attorney  and  counsel,  and  due  proof  of  service  of  notice  of  this 


'  This  order  is  made  on  notice.     As  the  surrogate  must  "  inquire  into  the  pro- 
ceedings,'' an  affidavit  of  the  fairness  of  the  sale  may  be  presented  on  the  motion  to 
confirm  the  sale,  to  the  effect  that  the  affiant  attended   and  was  present  at  the  sale; 
that  the  sale  was  commenced  at  12  o'clock,  noon,  on  the  premises,  in  said  town  of 
,  on  the.  day  of  .  18     ;  that  the  sale  was  legally  made  and  fairly 

conducted,  to  the  best  of  his  knowledge  and  belief;  and  that  the  real  estate  was 
sold  to  E.  F.,  for  the  sum  of  four  thousand  dollars,  that  being  the  highest  sum  bid 
for  the  same,  and  he  being  the  highest  bidder  therefor. 
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motion  on  [names],  agreeably  to  the  order  herein  made  on  the  of 

,  18  ,  having  been  now  read  and  filed,  and  no  one  appearing 
to  oppose  [or,  and  having  been  heard  in  opposition  to]  the  con- 

firmation of  said  sale;  and  the  said  surrogate  having  duly  inquired 
into  the  proceedings  [and  having  examined  the  said  executor  and 
other  person  on  oath,  respecting  the  same];  and  it  appearing  by  proof 
satisfactory  to  the  said  surrogate,  that  the  proceedings  were  fair,  and 
that  all  the  acts  were  done  which  are  required  by  law  to  be  done,  after 
the  said  order  directing  the  execution  of  the  decree  to  authorize  the 
said  surrogate  to  make  this  order  of  confirmation,  and  that  said  sale 
was  legally  made  and  fairly  conducted,  aud  that  the  sums  bid  for  the 
said  several  lots  and  parcels  were  not  disproportionate  to  their  value 
respectively.     Now,  on  motion  of  A.  T.,  attorney  for  said  A.  B., 

It  is  ordered:  i.  That  the  said  sale  of  the  said  several  parcels  of 
said  real  property  so  as  aforesaid  made  by  said  A.  B.,  and  his  said 
report  thereof,  and  everything  therein  contained,  be,  and  the  same  is, 
hereby  ratified  and  confirmed; 

2.  That  the  said  A.  B.,  [executor]  as  aforesaid,  execute  and  deliver 
the  proper  conveyances  of  the  said  several  lots  and  parcels  to  the 
purchaser  or  purchasers  thereof  [respectively],  at  such  sale,  upon  com- 
pliance on  the  part  of  said  purchaser  or  purchasers  [respectively]  with 
the  terms  and  conditions  upon  which  such  sales  were  made. 

No.  73. 

[Ante,  p.  623.J 
REPRESENTATITE'S  DEED. 

This  indenture  \etc.\  witnesseth: 

Whereas,  on  the        day  of  ,  18     ,  a  decree  be   made  and 

entered   by  the   surrogate's   court   of  the   county   of  ,  in   the 

words  and  figures  following,  to  wit:  {^Recite  or  briefly  refer  to  the  order 
for  sale^  And  whereas,  the  whole  of  the  premises  described  in  the 
said  decree  have  accordingly  been  sold  at  public  vendue,  by  the  said 
party  of  the  first  part,  on  the  day  of  ,  18     ,  at  ,  in 

the  county  of  ,  that  being  the  county  where  the  said  premises 

are  situated,  due  notice  of  the  time  and  place  of  holding  such  sale 
having  been  given  according  to  law:  And  whereas,  the  said  party 
of  the  first  part  did  make  return  of  his  proceedings  upon  such  order 
of  sale  to  the  said  surrogate  in  pursuance  of  the  said  order,  and  of 
the  statute  in  such  case  made  and  provided:  And  whereas,  after- 
wards, the  said  surrogate,  after  examining  the  said  proceedings,  did 
make  an  order  in  the  words  and  figures  following,  to  wit:  [Recite  or 
briefly  refer  to  the  order  of  confirmation^ 

And  whereas,  the  said  party  of  the  first  part  did,  at  the  said  sale, 
sell  to  the  said  party  of  the  second  part,  he  being  the  highest  bidder 
for  the  same. 

Now  THIS  INDENTURE  further  witnesseth:  That  the  said  party  of 
the  first  part,  in  pursuance  of  the  said  sale,  and  of  the  said  orders  of  the 
said  surrogate,  and  in  pursuance  of  the  statutes  of  this  State  in  such 
case  made  and  provided,  and  also  for  and  in  consideration  of  the  sum 
of  dollars,  lawful  money  of  the  United  States  of  America,  to  him 
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in  hand  paid  by  the  said  party  of  the  second  part,  the  receipt  whereof 
is  hereby  acknowledged,  hath  bargained,  sold,  and  conveyed,  and  by 
these  presents  doth  bargain,  sell,  and  convey,  unto  the  said  party  of  the 
second  part,  his  heirs  and  assigns  forever,  {descripion  of  property^ 
together  with  the  privileges  and  appurtenances  thereunto  belonging, 
or  in  any  way  appertaining,  and  all  the  estate,  right  and  interest 
which  the  said  B.  M.,  deceased,  at  the  time  of  his  death,  had  of,  in, 
and  to  the  same,  free  and  discharged  from  all  claims  for  dower  of 
R.  M.,  widow  of  the  said  B.  M.,  deceased;  subject,  however,  to  all 
charges  by  judgment,  mortgage,  or  otherwise,  upon  the  lands  so  sold, 
existing  at  the  time  of  the  death  of  the  said  B.  M. ;  To  have  and  to 
hold  the  above  described  and  conveyed  premises,  with  the  appurte- 
nances,  and  all  the  estate,  right,  and  interest  which  the  said  B.  M.,  at 
the  time  of  his  death,  had  therein,  unto  the  said  party  of  the  second 
part,  his  heirs  and  assigns  forever,  as  fully  and  amply  as  the  said  party 
of  the  first  part  might,  could,  or  ought  to  sell  and  convey  the  same,  by 
virtue  of  the  orders  above  recited,  and  of  the  statutes  of  this  State 
made  and  provided,  or  otherwise.     In  witness  whereof  \etc\ 

No.  74. 

\Ante,  p.  626.] 
DISTRIBUTION  OF  PROCEEDS  OP  SALE. 

/.  Notice  to  Widow  as  to  Satisfaction  of  her  Dower. 

. — -, 


In  the  matter  of  the  distribution  of 
the  proceeds  of  the  sale  of  the  real 
estate  \ 

of 
A.  B.,  deceased. 


Take  notice,  that  C.  D.,  the  executor  \_etc.\,  has  brought  into  the 
office  of  the  surrogate  of  the  county  of  New  York,  the  moneys  aris- 
ing from  the  sale  lately  made  by  him  of  the  real  estate  of  the  said  in- 
testate, pursuant  to  an  order  authorizing  such  sale  heretofore  granted 
by  the  said  surrogate,  and  that  the  said  surrogate  will  satisfy  your 
claim  of  dower  upon  the  lands  so  sold,  by  the  payment  to  you  of  such 
sum  in  gross  as  he  shall  ascertain  to  be  equal  to  the  value  of  your 
right  of  dower  in  the  gross  proceeds,  according  to  the  principles  ap- 
plicable to  life  annuities,  if  you  shall  consent  before  or  on  the 
day  of  ,  instant,  at  ten  o'clock  in  the  forenoon,  to  accept  such 

sum  in  lieu  of  your  said  dower,  by  an  instrument  under  seal,  ac- 
knowledged or  proved  and  certified  in  like  manner  as  a  deed  to  be  re- 
corded ;  and  that  if  such  consent  be  not  given  within  the  time  above- 
mentioned,  then  the  said  surrogate  will  set  apart  for  investment  one- 
third  of  the  gross  proceeds  of  the  property  to  which  your  right  of 
dower  attaches. 

[JDate.}  [Signature.] 

To  J.  D.,  the  widow  [etc.]. 
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//.  Consent  of  the  Widow  to  Accept  a  Gross  Sum. 

Whereas,  A.  B.,  the  sole  executor  \etc\  has  recently  sold  the  real 
estate  whereof  the  said  C.  D.  died  seized,  upon  an  order  of  the  surro- 
gate of  the  county  of  ,  authorizing  him  to  sell  the  same  for  the 
payment  of  the  debts  of  the  said  deceased,  and  has  brought  the 
moneys  arising  from  such  sale  into  the  office  of  the  said  surrogate  for 
the  purpose  of  distribution. 

Now  THESE  PRESENTS  WITNESS,  that  I,  J.  D.,  widow  of  the  said 
C.  D.,  deceased,  do  hereby  consent  to  accept,  in  lieu  of  my  dower, 
such  sum  in  gross  as  shall  be  ascertained  to  be  equal  to  the  value  of 
my  right  of  dower  on  the  gross  proceeds  of  said  property,  according 
to  the  principles  applicable  to  life  annuities.  And  these  presents 
FURTHER  WITNESS,  that  I,  the  said  J.  D.,  widow  as  aforesaid,  do  here- 
by acknowledge  that  I  have  received  from  ,  surrogate  of  the 
county  of  ,  the  sum  of  dollars,  pursuant  to  the  foregoing 
consent,  in  full  discharge  and  satisfaction  of  all  my  right  and  claim 
of  dower  upon  the  lands  so  sold  as  aforesaid. 

In  TESTIMONY  WHEREOF,  I  have  hereunto  set  my  hand  and  seal 
\etc\  \Signature  and  seal.] 

[Authentication  as  of  deed^ 

III.  Order  for  Publication  of  Notice  of  Distribution. 
[Title.] 

A.  B.,  executor  [etc.],  having  brought  into  the  office  of  the  surro- 
gate the  moneys  arising  from  the  sale  of  the  real  estate  of  the  said 
C.  D.,  lately  made  by  him  upon  the  order  of  the  surrogate  ;  and  the 
proceeds  of  the  sale,  after  making  the  necessary  deductions  there- 
from, being  sufficient  to  pay  all  the  debts  of  the  said  C.  D.,  deceased. 

It  IS  ORDERED,  that  such  proceeds  be  divided  among  the  credit- 
ors, according  to  law,  at  the  surrogate's  office,  in  the  town  of  , 
on  the  day  of  next,  and  that  notice  of  the  time  and  place 
of  making  such  distribution  be  published  for  six  weeks  immediately 
preceding  said  day,  in  the  newspaper  entitled  the  "  ,"  printed 
in  the  county  of  [the  surrogate, — and,  also,  in  the  newspaper  entitled 
the  "  ,"  the  said  last-named  newspaper  being  deemed  by  the 
surrogate  most  likely  to  give  notice  to  the  creditors]. 

IV.  Notice  of  Distribution   [ante,J>.62'jl. 

[Title.] 

Notice  is  hereby  given,  that  the  balance  remaining  of  the  pro- 
ceeds of  the  sale  of  the  real  estate  of  C.  D.,  late  of  ,  deceased, 
lately  made  under  the  order  of  the  surrogate  of  the  county  of  , 
by  A.  B.,  [executor,  etc.,]  will  be  distributed  by  the  said  surrogate, 
among  the  creditors  of  the  said  deceased,  in  proportion  to  their  re- 
spective debts,  according  to  law,  at  the  surrogate's  office  in  ,  on 
the  day  of  ,  i8  ,  at  ten  o'clock  in  the  forenoon  of  that 
day. 

[Date.]  [Signature  of], 

Surrogate. 
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V.  Entry  of  Demands  Found  Due. 
[TMe.] 

On  the  hearing  for  distribution,  in  pursuance  of  notice,  on  the 
day  of  ,  i8     ,  and  at  the  times  and  places  to  which 

such  hearing  was  adjourned,  and  on  the  hearing  on  the  order 
of  sale,  the  following  demands  of  the  following  named  persons, 
have  been  and  were  estabhshed  as  valid  and  subsisting  demands 
against  the  said  C.  D.,  deceased,  and  are  the  only  demands  es- 
tablished. That  said  persons'  names  are  mentioned  in  the  first 
column  of  the  following  list,  and  the  amount  due  to  each  in  the 
second  column,  opposite  each  name,  and  the  amount  to  which  each  is 
entitled  on  this  distribution,  this  day  ordered,  in  the  third  column, 
opposite  each  name,  which  is  as  follows,  that  is  to  say  : 


NAMES. 

Amount  Due. 

Amount  Entitled 

« 

cts. 

$ 

cts. 

V/.  Order  of  Distribution^ 
[Title.] 

Notice,  that  distribution  pf  the  proceeds  arising  from  the  sale  [or, 
the  mortgage — or,  lease]  of  the  real  estate  in  this  matter,  would  be 
made  on  the  day  of  ,  18     ,  having  been  duly  published, 

and  the  said  proceeds  having  been  paid  into  the  surrogate's  court, 
amounting  to  dollars,  from  which  is'to  be  deducted  the  sum  of 

dollars,  the  charges  and  expenses  of  the  sale  [or,  mortgage — or, 
lease]  of  the  premises  and  the  actual  disbursements  of  this  proceed- 
ing, leaving  in  the  hands  of  the  surrogate  for  distribution  the  sum  of 
dollars. 

It  is  ordered  :  I.  That  out  of  said  balance  there  be  paid  to  J.  D., 
widow  [etc.],  the  sum  of  dollars,  which  sum  she  has  consented, 

by  a  paper  duly  executed  and  authenticated  by  her,  to  accept  in  Heu 
of  her  dower  in  the  premises  so  sold  [or  direct  deduction  of  one-third 
for  investment  in.  case  of  widow  not  consenting.     See  ante",  p.  631]. 

II.  That  out  of  the  remainder  of  tl^e  said  sum  there  be  paid  to 
J.  W.  S.,  the  attorney  of  the  petitioner,  the  sum  of  dollars,  costs 
awarded  to  him  in  the  decree  of  sale. 

III.  That  out  of  the  remainder  of  the  money  there  be  paid  to 


'  Where  surplus  money  on  a  sale,  under  foreclosure  or  otherwise  of  the  real 
property  of  a  decedent,  is  paid  into  the  surrogate's  court,  pursuant  to  Code  Civ.  Pro. 
S  2798,  during  the  pendency  of  a  proceeding  in  the  surrogate's  court  for  the  disposi- 
tion of  real  property,  such  surplus  money  must  be  distributed  as  if  it  was  the  pro- 
ceeds of  decedent's  real  property  sold  under  the  surrogate's  decree.  Where  no  such 
proceeding  is  pending,  the  distribution  is  by  petition,  citation,  and  order,  which  may 
be  readily  adapted  from  the  forms  in  the  above-mentioned  proceeding  (see  ante, 
p.  633). 


FORMS. 


893 


P.  C.  B.,  the  sum  of  dollars  for  the  funeral  expenses  of  the  de- 

cedent, as  established  by  the  first  decree  herein. 

IV.  That  the  remainder  of  the  money,  to  wit,  dollars,  be 
distributed  among  the  creditors  of  the  deceased,  whose  debts  have 
been  established  and  above  recorded,  in  the  proportion  as  set  opposite 
their  respective  names  in  the  left  hand  column  above  recorded,  that 
is  to  say,  each  to  receive  the  amounts  set  opposite  their  respective 
names  in  said  left  hand  column,  as  the  share  of  each  on  this  distri- 
bution. 

V.  That  the  surplus,  to  wit,  the  sum  of  dollars  be  distributed 
to  and  among  the  heirs  [or,  devisees]  of  the  said  decedent,  that  is  to 
say  :  [see  ante,  p.  630.] 

No.  75. 
ANNUITY  TABLE. 
Table  showing  the  value  of  an  annuity  of  one  dollar  on  a  single 
life,  according  to  the   Northhampton  table  of  mortality,  at  five  per 
cent,  interest,  referred  to  in  Supreme  Court  Rule  No.  71.' 


No.  of  years 

No.  of  years 

No.  of  years 

No.  of  years 

purchase 

Age. 

purchase 

Age. 

purchase 

purchase 

Age. 

the  annuity  is 

the  annuity  is 

the  annuity  is 

Age. 

the  annuity  is 

worth. 

worth. 

51 

worth. 

worth. 

I 

"■563 

26 

13-473 

10.097 

76 

4-511 

2 

13.420 

27 

13-377 

52 

9-925 

77 

4.277 

3 

H-I35 

28 

13-278 

53 

9.748 

78 

4-035 

4 

14.613 

29 

13-177 

54 

9-567 

79 

3  776 

s 

14.827 

3° 

13.072 

55 

9.382 

80 

3-515 

6 

15.041 

31 

12.965 

56 

9-193 

81 

3-263 

7 

15.166 

32 

12-854 

57 

8.999 

82 

3.020 

8 

15.226 

33 

12 .740 

58 

8.801 

83 

2.797 

9 

15.210 

34 

12.623 

59 

8-599 

84 

2.627 

10 

15-139 

35 

12.502 

60 

8.392 

85 

2.471 

II 

15-043 

36 

12-377 

61 

8. 181 

86 

2.328 

12 

14-937 

37 

12.249 

62 

7.966 

87 

2.193 

13 

14.826 

38 

12. 116 

63 

7.742 

88 

2.080 

14 

14.710 

39 

11.979 

64 

7-514 

89 

1.924 

IS 

14.588 

40 

11.837 

65 

7.276 

90 

i-7?3 

16 

14.460 

41 

11.69s 

66 

7-034 

91 

1-447 

17 

14-334 

42 

ii-SSi 

67 

6.787 

92 

I -153 

18 

14.217 

43 

11.407- 

68 

6-536 

93 

.816 

19 

14.108 

44 

11.258 

69 

6.281 

94 

-524 

20 

14.007 

45 

II. 105 

70 

6.023 

95 

-238 

21 

13-917 

46 

10.947 

71 

5-764 

22 

13-833 

47 

10.784 

72 

5-504 

23 

13-746 

48 

10.616 

73 

5 -245 

24 

13-658 

49 

10.443 

74 

4.990 

25 

13-567 

50 

10.269 

75 

4-744 

'  Rule  71  of   1880.     It  will  be  observed  that  the  calculations  of  this  table  are  of 
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Rule  for  Computing  the  Value.— Csdculate  the  interest  of  five  per 
cent,  for  one  year,  upon  the  sum  to  the  income  of  which  the  person  is 
entitled.  Multiply  this  interest  by  the  number  of  years'  purchase  set 
opposite  the  person's  age  in  the  table,  and  the  product  is  the  gross 
value  of  the  life  estate  of  such  person  in  said  sum. 

Samples. — Suppose  a  widow's  age  is  thirty-seven,  and  she  is  enti- 
tled to  dower  in  real  estate  worth  $3501,75.  ^ne-third  of  this  is 
$ii6.9i|.  Interest l)n  $116.91  one  year  at  five  per  cent,  (as  fixed  by 
the  71st  rule)  is  fo.85.  The  number  of  year's  purchase  which  an 
annuity  of  one  dollar  is  worth,  at  the  age  of  fhirty-seven,  as  appears 
by  the  table,  is  twelve  years  and  -xH^  parts  of  a  year,  which,  multi- 
plied by  $5.85,  the  income  for  one  year,  gives  $71.65  an4  a  fraction, 
as  the  gross  value  of  her  right  hi  dowei^ 

Suppose  a  man,  whose  age  is  fifty,  is  tenant  by  the  curtesy  in^he 
whole  of  an  estate  worth  $9,000.  The  annual  interest  on  the  sum,  at 
five  per  cent.,  is  $450.  The  number  of  years'  purchase  which  an  an- 
nuity of  one  dollar  is  worth,  at  the  age  of  fifty,  as  per  table,  is  lo^i^a 
parts  of  a  year,  which  multiplied  by  $450,  the  value  of  one  year,  gives 
$4,621.05,  as  the  gross  value'of  his  life  estate  in  the  premises,  or  the 
proceeds  thereof. 

No.  76. 

{Ante,  p.  659.] 

PKOCEEDINGS  FOK  YOLUNTART  ACCOUNTING. 

/.  Petition  for  Citation^ 
To  the  Surrogate['s  Court]  of  the  county  of  [New  York]. 
The  petition  of  C.  D.,  of  ,  respectfully  shows: 

I.  That  letters  testamentary  \etc., — or,  of  administration, — etc.\,  of 
A.  B.,  late  of  ,  deceased,  were  granted  to  your  petitioner  on  the 

day  of  ,  18     .     That  the  persons  interested  in  the  estate 

of  said  deceased,  as  creditors,  legatees,  next  of  kin,  or  otherwise,  and 
their  places  of  residence,  to  the  best  of  the  knowledge,  information 
and  belief  of  your  petitioner,  are  as  follows,  to  wit:  ygive  names  and 
residences  of  persons  interested  in  the  estate^ 

II.  All  the  above  are  of  full  age,  and  of  sound  mind,  except  {state 
facts  in  regard  to  any  who  are  infants,  lunatics,  etc.,  as  in  petition  for 
probate*  No.  17]. 

III.  That  more  than  twelve  months  have  elapsed  since  said  ap- 
pointment, and  your  petitioner  is  desirous  of  rendering  an  account  of 
all  his  proceedings  to  the  surrogate  of  the  county  of  New  York,  by 


five  per  cefit.  annuities,  and  not»six  per  cent,  as  was  proper  under^lule  76  of  1877. 
The  values  in  this  table  are  calculated  on  the  supposition  that  the  annuities  are  pa^i- 
able  yearly,         ,  *  * 

'  A  petition  for  a  citation  to  compel  an  accounting  may  be  readily  adapted  from 
No.  69,  ant^  p.  874.  The  forms  of  petition,  citation,  etc.,  on  proceedings  for  a  set- 
tlement of  the  accojints  of  testamentary  trustees  are  the  same  as  given  in  the  text, 
with  such  changes  as  will  be  nalurally  suggested.  See,  for  such  forms,  Abb.  New- 
Supplement,  Forms  ^[074-1076. 


FORMS.  895 

whom  your  petitioner  was  appointed,  and  for  that  purpose  prays  that 
a  citation  issue  to  all  persons  interested  in  the  estate  of  said  deceased, 
to  attend  a  final  judicial  settlement  of  the  account  of  the  proceedings 
of  your  petitioner. 

[Date.^  \^Signature.\ 

[  Verification.^ 

II:   Citation. 
[See  No.  4,  ante.^ 

III.  Statement  of  Account. 


In  the  Matter  of  the 

Judicial  Setflement  of  the  Accounts 

of  C.  D., 

executor,  etc., 

of  A.  B.,  deceased. 

To  the  Surrogate  of  the  county  of  New  York. 

I,  C.  D.,  of  •  ,  do  render  the  following  account  of  my  proceed- 
ings as  [executor,  etc.^  of  A.  B.,  deceased:  On  the  day  of  , 
A.  D.  18  ,  letters  [testamentary]  were  issued  to  me.  On  the 
■  day  of  ,  I  caused  an  inventory  of  the  personal  estate  of  the  de- 
ceased to  be  filed  in  this  office,  which  personal  estate  therein  set 
forth  amounts,  by  appraisement  of  the  appraisers  duly  appointed,  to 

% 

Schedule  A,'  hereto  |iinexed,  contains  a  statement  of  all  the  prop- 
erty contained  in  said  inventory,  sold  by  me  at  public  or  private  sale, 
with  the  prices  and  jnanner  of  sale;  whic%  sales  were  fairly  made  by 
me,  at  the  best  prices  that  could  then  be  had  with  due  diligence,  as  I 
then  believed;  it  also  contains  a  statement  of  all  the  debts  due  the 
said  estate  and  mentioned  in  said  inventory,  which  have  been  col- 
lected, and  also  of  all  interest  for  moneys  received  by  me,  for  which  I 
am  legally  accountable. 

Schedule  B,  hereto  annexed,  contains  a  statement  of  all  debts  in 
said  inventory  mentioned,  not  collected  or  collectible  by  me,  together 
with  the  reasons  why  the  same  have  not  been  collected  and  are  not 
collectible;  and  also  a  statement  of  the  articles  of  personal  property 
mentioned  in  said  inventory  unsold,  and  the  reasons  of  the  same  being 
unsold,  and  tMteir  appraised  value;  and  also  a- statement  of  all  property, 
mentioned  therein,  lost  by  accident,  without  any  willful  default  or  neg- 


'  This  and  the  other  schedules'described  in  the  statement  of  account  are  copied 
from  the  blanks  usually  furnished  by  the  surrogate's  office.  They  are  not  applicable, 
of  course,  to  all  cases,  as  accounts  must  greatly  vaiy  in  the  nature  of  their  contents; 
but  indicate,  in  general,  the  kind  of  information  ifhich  the  account  and  schedules 
should  disclose. 
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ligence,  and  the  cause  of  its  loss  and  appraised  value.  No  other  assets 
than  those  in  said  inventory,  or  herein  set  forth,  have  come  to  my  pos- 
session or  knowledge,  and  all  the  increase  or  decrease  in  the  value  of 
any  assets  of  said  deceased  is  allowed  or  charged  in  said  schedules  A 
and  B. 

Schedule  C,  hereto  annexed,  contains  a  statement  of  all  moneys 
paid  by  us  for  funeral  and  other  necessary  expenses  for  said  estate, 
together  with  the  reasons  and  object  of  such  expenditure. 

[On  or  about  the  day  of  ,  in  the  year  i8     ,1  caused  a 

notice  for  claimants  to  present  their  claims  against  the  said  estate  to 
us  within  the  period  fixed  by  law,  and  at  a  certain  place  therein  speci- 
fied, to  be  published  in  two  newspapers,  according  to  law,  for  six 
months,  pursuant  to  an  order  of  the  surrogate  of  the  county  of  New 
York,  to  which  order,  notice,  and  due  proof  of  publication  herewith 
filed,  I  refer  as  part  of  this  account.'] 

Schedule  D,  hereto  annexed,  contains  a  statement  of  all  the 
claims  of  creditors  presented  to  and  allowed  by  me,  or  disputed  by 
me,  and  for  which  a  judgment  or  decree  has  been  rendered  against 
me,  together  with  the  names  of  the  claimants,  the  general  nature  of 
the  claim,  its  amount,  and  the  time  of  the  rendition  of  the  judgment ; 
it  also  contains  a  statement  of  all  moneys  paid  by  me  to  the  creditors 
of  the  deceased,  and  their  names,  and  the  time  of  such  payment. 

Schedule  E,  hereto  annexed,  contains  a  statement  of  all  moneys 
paid  to  the  legatees,  widow,  or  next  of  kin  of  the  deceased. 

Schedule  F,  hereto  annexed,  contains  the  names  of  all  persons  en- 
titled as  widow,  legatee,  or  next  of  kin  of  the  deceased,  to  a  share  of 
his  estate,  with  their  places  of  residence,  degree  of  relationship,  and  a 
statement  of  which  of  them  are  minors,  and  whether  they  have  any 
general  guardian,  and  if  so,  their  names  and  places  of  residence,  to 
■the  best  of  my  knowledge,  information  and  belief. 

Schedule  G,  hereto  annexed,  contains  a  statement  of  all  other  facts 
affecting  my  administration  of  said  estate,  my  rights,  and  those  of 
others  interested  therein. 


'  This  allegation  is  not  necessary,  as  a  failure  to  publish  notice  to  creditors  is 
not  a  bar  to  a  judicial  settlement  of  the  representative's  claim.  The  petition  should 
state  one  of  the  three  grounds  specified  in  Code  Civ.  Pro.  §  2723.  In  proceedings 
for  compulsory  accounting,  an  order  should  be  entered,  preliminary  to  issuing  cita- 
tion, to  the  following  effect :  It  is  ordered,  that  said  C.  D.  render  an  account  of 
his  proceedings  [as  executor  of  the  will]  of  said  A.  B.  to  this  court,  on  the 
day  of  .  18     ,  at  o'clock  in  the  noon,  and  file  the  same  herein  on 

or  before  that  time  ;  and  that  the  said  C.  D.  personally  be  and  appear  before  said 
surrogate  at  that  time,  and  attend  from  time  to  time  for  the  purpose  of  said  account, 
as  the  surrogate  may  decide ;  and  that,  in  case  of  disobedience  to  this  order,  an  at- 
tachment may  issue  against  him. 
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I  charge  myself  as  follows  : 

With  amount  of  inventory $ 

increase,  as  shown  by  Exhibit  A 

I  credit  myself  as  follows  : 
With  amount  of  loss  on  sales,  as  per  Schedule  B . .   f 
With  amount  of  debts  not  collected,  as  per  Sched- 
ule B .  

With  amount  of  Schedule  C ." 

Schedule  D 

Schedule  E 

Leaving  a  balance  of $ 

to  be  distributed  to  those  entitled  thereto,  subject  to  the  deductions  of 
the  amount  of  my  commissions,  and  the  expenses  of  this  accounting. 
The  said  schedules,  which  are  severally  signed  by  me,  are  part  of  this 
account. 

[Signature.^ 

IV.  Oath  to  Accounts. 
\Title  and  Venue.^ 

I,  C.  D.,  executor  of  A.  B.,  being  duly  sworn,  say,  that  the  charges 
made  in  the  foregoing  account  of  proceedings,  and  schedules  annexed, 
for  moneys  paid  by  me  to  creditors,  legatees,  and  next  of  kin,  and  for 
necessary  expenses,  are  correct  :  that  I  have  been  charged  therein  all 
the  interest  for  moneys  received  by  me  and  embraced  in  said  account, 
for  which  I  am  legally  accountable  !  that  the  moneys  stated  in  said 
account  as  collected,  were  all  that  were  collectible,  according  to  the 
best  of  my  knowledge,  information,  and  belief,  on  the  debts  stated  in 
such  account  at  the  time  of  this  settlement  thereof ;  that  the  allow- 
ances in  said  account  for  the  decrease  of  the  value  of  any  assets,  and 
I  the  charges  therein,  for  the  increase  in  such  value,  are  correctly  made  ; 
and  that  I  do  not  know  of  any  error  in  said  account,  or  anything 
omitted  therefrom,  which  may  iji  any  wise  prejudice  the  rights  of  any 
party  interested  in  said  estate.)  And  deponent  further  says,  that  the 
sums  under  twenty  dollars,  charged  in  the  said  account,  for  which  no 
vouchers  or  other  evidences  of  payment  are  produced,  or  for  which 
he  may  not  be  able  to  produce  vouchers  or  other  evidences  of  pay- ' 
ment,  have  actually  been  paid  and  disbursed  by  him  as  charged  ;  and 
that  said  account  contains,  to  the  best  of  my  knowledge  and  belief,  a 
full  and  true  statement  of  all  my  receipts  and  disbursements  on 
account  of  the  estate  of  said  decedent,  and  of  all  money  and  other 
property  belonging  to  said  estate  which  have  come  into  my  hands,  or 
which  have  been  received  by  any  other  person  by  my  order  or  author- 
ity for  my  use,  and  that  I  do  not  know  of  any  error  or  omission  in 
the  account  to  the  prejudice  of  any  creditor  of,  or  person  interested 
in,  the  estate  of  the  decedent. 

[Jurat.]  [Szgnature.] 


57 
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V.  Answer  Containing  Objections  to  Account} 
[Titie.] 

J.  K.  and  L.  M.  [next  of  kin — or,  legatees  named  in  the  will — or 
otherwise  as  interested — of  said  deceased],  contesting  the  account  filed 
by  C.  D.,  administrator  of  the  estate  \or,  executor,  etc.^  of  said  de- 
ceased, allege  that  the  said  account  is  erroneous,  in  that  it  fails  to 
charge  the  executor  with  the  following  items  : 

First.  An  item  of  dollars,  a  claim  against  the  said  executor, 

for  a  debt  owing  to  the  deceased  in  his  lifetime. 

Second.  The  proper  sum  received  or  chargeable  against  said  execu- 
tor for  interest. 

That  the  said  account  is  further  erroneous  in  the  following  par- 
ticulars : 

First.  That  the  item  of  dollars,  for  funeral  expenses  is  ex- 

travagant, and  not  according  to  the  station  of  the  deceased. 

Second.  That  the  item  of  paid  to  R.  S.  is  erroneous,  in  that 

the  pretended  claim  was  not  due,  and  was  barred  by  the  statute  of 
limitations.     {And  so  continued^ 

[Date.^  [Signature  of], 


[  Verification^ 
VI.  Order  of  Reference. 


Attorney. 


[Title.\ 

The  said  C.  D.,  executor  aforesaid,  having  filed  his  account,  and 
objections  thereto  having  been  also  filed  ;  and  the  parties  in  interest 
appearing, 

Ordered  :  r.  That  the  said  account  be  referred  to  J.  K.,  Esq., 
and  he  is  hereby  appointed  referee  to  examine  said  account  [and  to 
hear  and  determine  the  questions  arising  upon  the  settlement  of  said 
account]. 

2.  That  the  hearing  be  had  before  said  referee,  at  such  time  and 
place,  in  the  city  of  New  York,  as  he  shall  appoint,  and  upon  due 
notice  to  all  parties  who  have  appeared  herein  ;  and  make  report  of 
his  proceedings  and  determination  to  this  court,  with  all  convenient 
speed,  and  on  the  coming  in  of  said  report,  notice  is  to  be  given  to 
the  parties  that  have  appeared,  of  motion  to  be  niade  before  the  sur- 
rogate on  the  question  of  confirming  such  report,  or  for  such  other  or 
further  order  as  may  be  proper. 

VII.  Referee's  Report.'' 
[Title.] 

I,  the  subscriber,  referee  appointed  by  the  surrogate  of  the  county 
of  New  York,  to  examine  the  accounts  of  C.  D.,  administrator  of  the 


'  The  rule  in  New  York  county  is  that  a  copy  of  the  answer  containing  objec- 
tions should  be  served  upon  the  attorney  of  the  accounting  party. 

'  In  New  York  county  (anU,  p.  670)  the  referee's  report  will  be  confirmed,  of 
course,  unless  exceptions  are  filed  within  eight  days  after  written  notice  of  filing  and 
a  copy  of  the  report  has  been  served  upon  the  opposing  party. 
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estate  of  A.  B.,  deceased,  and  to  make  report  thereon,  do  hereby  re- 
spectfully report  that  I  have  examined  the  said  accounts,  and  have 
been  attended  upon  said  examination  by  the  said  administrator  and 
by  J.  B.,  the  widow  of  the  said  deceased,  and  by  C.  F.,  the  guardian 
ad  litem  of  the  minor  children  of  the  said  deceased,  and  by  P.  B.,  on 
the  part  of  the  executrix  of  F.  C,  deceased,  a  creditor  ;  that  the 
accounts  of  the  said  administrator,  presented  by  him,  are  correct, 
with  the  following  exceptions,  that  is  to  say  : 

1.  That  the  claim  made  by  A.  C,  executrix,  and  J.  L.,  executor, 
of  F.  C,  deceased,  should  have  been  allowed  by  the  said  administra- 
tor at  $696  29,  instead  of  $101  48. 

2.  That  from  the  bill  of  particulars  of  the  item  of  $95  13,  charged 
in  said  administrator's  account  for  cash  paid  J.  H.,  attorney,  etc. 
[which  bill  of  particulars  is  annexed  to  the  said  administrator's 
account  and  marked  G],  there  should  be  deducted  the  sum  of  $5,  the 
second  item  in  said  bill,  which  ought  to  be  paid  by  the  administrator 
personally,  and  not  charged  to  the  estate. 

I  do  also  further  report  that,  from  the  testimony  taken  before  me, 
it  appears  that  the  said  administrator  has  used  due  diligence  in  en- 
deavoring to  collect  the  debts  due  to  the  estate,  and  that  he  has  col- 
lected all  of  the  same  that  were  collectible. 

I  further  report  that  the  following  are  just  claims  against  the  said 
estate,  with  the  exception  that  the  administrator  has  paid,  as  stated  in 
his  account,  to  S.  H.,  $22  50,  and  to  Mrs.  A.  C,  executrix,  etc.,  of 
F.  C,  deceased,  $375,  which  amounts  are  to  be  severally  deducted 
from  their  respective  distributive  shares  of  said  estate,  that  is  to  say  : 
[specify  creditors  and  amounts  of  their  claims^ 

There  is  also  a  suit  now  pending  in  the  superior  court  of  the  city 
of  New  York,  brought  by  said  administrator  against  H.  L.,  a  debtor 
of  said  ■  estate,  who  defends  said  suit  on  the  ground  that  he  paid  the 
demand  to  the  widow  of  the  deceased  before  the  appointment  of  the 
said  administrator.  '' 

The  charges  in  said  account  of  the  said  administrator,  for  moneys 
paid  for  necessary  expenses,  not  hereinbefore  particularly  referred  to, 
are  correct,  and  also  that  the  fixtures,  stock,  etc.,  at  the  factory  be- 
longing to  the  estate,  were  sold  in  the  usual  manner  at  public  auction, 
and  that  the  ordinary  means,  by  advertising,  etc.,  and  due  diligence 
and  prudence  were  used  in  obtaining  a  just  price  for  the  same. 

I  do  hereby  further  report  that  the  whole  amount  of  the  assets 
which  have  come  to  the  hands  of  the  said  administrator  is  $1,294  57  ; 
that  the  amount  of  the  administrator's  commissions  is  $57  36  ;  that 
the  amount  which  I  have  allowed  as  properly  paid  for  necessary  ex- 
penses is  $404  08,  leaving  a  balance  applicable  to  the  payment  of 
debts  and  the  expenses  of  this  accounting,  and  any  other  necessary 
expenses  that  may  yet  be  incurred,  of  $833  13. 

And  I  further  report  that  all  the  claims  presented  against  the  es- 
tate, and  allowed,  amount  to  $953  42,  of  which  a  portion  has  been 
paid,  as  above  stated. 

All  which  is  respectfully  submitted. 
[Date?^  [Signature^ 
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VIII.  Exceptions  to  Referee's  Report. 
[Title.] 

The  contestant  I.  W.  S.,  excepts  to  the  report  of  J.  K.,  Esq., 
referee  herein,  dated  and  filed  the  day  of  ,  i8     . 

I.  That  said  referee  reported  that  the  account  of  C.  D.,  the  [ex- 
ecutor], presented  before  him,  and  by  him  examined,  he  found  to  be 
correct  and  just,  and  that  the  same  should  be  credited  and  allowed  as 
charged  in  said  account.  Whereas,  he  should  have  found  and  report- 
ed that  [etc.]. 

II.  That  said  referee  omitted  to  find  and  report  that  the  said  C.  D., 
executor,  etc.,  was,  and  is,  indebted  to  said  estate  for  [etc.,  stating  de- 
tails]. 

[Date.]  [Signature.] 

IX.  Motion  to  Confirm  Referee's  Report. 
[Title.] 

Take  notice,  that  upon  the  report  of  the  referee  herein,  and  upon 
all  the  papers  filed  and  proceedings  had  in  this  matter,  a  motion  will 
be  made  at  a  surrogate's  court,  to  be  held  [etc\  for  an  order  confirm- 
ing said  report,  and  also  for  a  decree  judicially  settling  the  account  of 
said  [executor]  and  directing  distribution  to  the  parties  entitled  there- 
to, and  for  such  further  or  other  order  or  decree  herein  as  may  be  just 
and  proper. 

X.  Decree  Settling  Account  and  Ordering  Distribution} 

At  a  Surrogate's  Court  [etc\ 
[Title.] 

C.  D.,  the  executor  [etc.],  having  heretofore  made  application  to 
the  surrogate  of  the  county  of  for  a  judicial  settlement  of  his 

account  as  such  executor,  and  a  citation  having  been  thereupon  issued, 
pursuant  to  statute,  directed  to  all  persons  interested  in  the  estate  of 
said  deceased,  citing  and  requiring  them  and  each  of  them  personally 
to  be  and  appear  before  the  said  surrogate,  at  his  office  in  ,  on 

the  day  of  ,  i8    ,  at  eleven  o'clock  in  the  forenoon  of  that 

day,  then  and  there  to  attend  such  judicial  settlement;  and  the  said 
citation  having  been  returned,  with  proof  of  the  due  service  thereof, 
on  [naming  the  persons] ;  and  the  said  executor  having  appeared  on 
the  return  day  of  said  citation,  in  person,  and  by  [give  appearances]; 
and  the  said  executor  having  rendered  his  account,  under  oath,  before 
the  said  surrogate,  and  the  said  account  having  been  filed,  together 
with  the  vouchers  in  support  thereof,  and  no  objection  having  been 
made  to  the  said  account  [or,  objections  to  the  said  accounts  having 
been  filed  by  J.  B. — and  recite  reference  if  any,  and  referee's  report  and 
exception];  and  the  said  matter  having  been  duly  adjourned  to  this 
day,  the  said  surrogate,  after  having  examined  the  said  account  and 
vouchers,  now  here  finds  the  state  and  condition  of  the  said  account 


'  For  other  Forms  of  Decrees,  see  Abb.  New  Supplement,  Forms  1058-1060. 
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to  be  as  stated  and  set  forth  in  the  following  summary  statement 
thereof,  made  by  the  said  surrogate  as  finally  settled  and  adjusted  by 
him,  to  be  recorded  with  and  taken  to  be  a  part  of  the  decree  in  this 
matter,  to  wit: 

A  summary  statement  of  the  account  of  C.  D.,  executor  [eic], 
made  by  the  surrogate  as  finally  settled  and  allowed. 

The  said  executor  is  chargeable  as  follows:  [give  summary  as  in 
No.  76,  /K] 

And  it  appearing  that  the  said  [executor]  has  fully  accounted  for 
all  the  moneys  and  property  of  the  estate  of  said  deceased,  which 
have  come  into  his  hands  as  such  executor,  and  his  account  having 
been  adjusted  by  the  said  surrogate,  and  a  summary  statement  of  the 
same  having  been  made  as  above  and  herewith  recorded,  it  is  hereby 
Ordered,  adjudged,  and  decreed,  that  the  said  account  be,  and 
the  same  is  hereby,  finally  and  judicially  settled  and  allowed  as  filed 
and  adjusted. 

And  it  is  further  Ordered,  adjudged,  and  decreed,  that  out  of 
the  balance  so  found,  as  above,  remaining  in  the  hands  of  the  said 
executor,  he  retain  the  sum  of  dollars  for  the  commission  to 

which  he  is  entitled  on  this  accounting;  and  that  he  pay  into  this 
court  the  sum  of  dollars  for  the  expenses  of  this  accounting. 

\In  case  a  distribution  of  the  fund  is  also  desired,  continue  as  fol- 
lows .•] 

And  it  is  further  Ordered,  that,  out  of  said  balance,  the  said  ex- 
ecutors invest  and  keep  invested  the  sum  of  $30,000,  in  bonds  secured 
by  mortgages  of  real  estate  in  the  city  of  New  York,  the  income 
thereof  to  be  paid  to  C.  B.,  the  widow  of  said  testator,  during  her 
natural  life,  pursuant  to  the  directions  and  provisions  of  the  said  will 
of  the  said  testator;  and  after  the  death  of  the  said  widow,  that  the 
said  executors  distribute  the  said  principal  sum  in  the  manner  di- 
rected in  and  by  the  said  last  will  and  testament. 

And  it  is  further  Ordered,  that  the  said  executors  pay  to  R.  B.,  a 
son  of  the  said  testator,  the  sum  of  %  ,  which,  with  the  sum  of 

$4,600  heretofore  received  by  him,  will  be  in  full  of  his  share  of  the 
residuary  estate  of  the  said  testator,  distributable  upon  this  account- 
ing \and  so  on\. 

No.  77. 

{Ante,  p.  714.] 
APPOINTMENT  OF  GUARDIAN  OF  INFANT  OYER  FOURTEEN. 

/.  Petition  by  Infant. 
To  the  Surrogate's  Court  of  the  county  of 

The  petition  of  A.  B.,  of  ,  respectfully  shows: 

I.  That  your  petitioner  is  a  resident  of  the  county  of  ,  and 

is  a  minor  over  fourteen  years  of  age,  and  was  sixteen  years  of  age  on 
the  day  of  last  past.     That  your  petitioner  is  entitled  to 

certain  property  and  estate,  to  wit:  [specify  it  briefly  and  state  value  ■\ 
and  that  to  protect  and  preserve  the  legal  rights  of  your  petitioner,  it 
is  necessary  that  some  proper  person  should  be  duly  appointed  the 
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guardian  of  his  person  [or,  property — or,  person  and  property]  during 
his  minority. 

II.  That  such  a  general  guardian  has  not  been  duly  appointed, 
either  by  a  court  of  competent  jurisdiction  of  this  State,  or  by  the 
will  or  deed  of  the  father  or  mother  of  your  petitioner,  admitted  to 
probate  or  authenticated  and  recorded  as  prescribed  by  law.  [Or, 
That  G.  G.,  of  ,  was  appointed  general  guardian  of  your  peti- 
tioner by — siate  manner  of  appointment,  as  above — and — died  on  the 
day  of  ,  i8  , — or,  became  incompetent — or,  disqualified — by 
reason  of  the  following  facts — stating  them — or,  refuses  to  act — or, 
was  removed  by  the  court  of  ,  on  the  day  of  , 
18     , — (7r,  his  term  of  office  expired  on  the            day  of             ,.i8     .] 

[If  the  petitioner  is  a  married  woman,  add:  That  your  petitioner  is 
a  married  woman,  being  the  wife  of  ,  who  resides  at  ,  in 

the  State  of  . — If  a  non-resident,  and  the  petition  relates  to  per- 

sonal property  only,  add :  That  the  only  property  of  your  petitioner, 
within  this  State,  is  the  personal  property  above  described,  which,  as 
your  petitioner  is  informed  and  advised  by  her  counsel  , 

of  ■,  is  not  subject,  by  the  law  of  her  residence,  to  the  control 

or  disposition  of  her  said  husband.  That  the  law  of  said  State — here 
plead  the  statute  or  rule  of  law  setting  it  forth  at  length^ 

III.  [State  whether  father  or  mother  of  petitioner  are  living,  e.  g., 
thus :  That  the  father  of  your  petitioner  died  on  the  day  of 

,  18     ,  and  E.  B.,  the  mother  of  your  petitioner,  is  living  and 
resides  at  ,  in  the  county  of  ;  that  the  appointment  of  a 

person  other  than  petitioner's  said  mother  as  such  general  guardian  is 
expedient  by  reason  of  the  following  circumstances — stating  them — 
and  your  petitioner  prays  that  said  E.  B.,  the  mother  of  your  peti- 
tioner, and  said  G.  G.  and  ,  your  petitioner's  husband,  may  be 
cited  to  show  cause  why  the  decree  prayed  for  herein  should  not  be 
made. 

IV.  That  the  only  relatives  of  your  petitioner  residing  within  the 
county  of  [surrogate's  county]  are  [stating  names — or,  if  there  are 
none  such,  state  names  and  addresses  of  other  nearest  relatives]. 

Wherefore,  your  petitioner  prays,  that  ,  of  , 

[merchant,]  may  be  appointed  the  general  guardian  of  your  petitioner's 
person  and  property  [or  state  either  separately],  and  that  a  citation 
may  be  issued  requiring  [names]  to  show  cause  why  a  decree  to  that 
effect  should  not  be  made,  and  for  such  other  relief  as  may  be  proper. 

[Date.]  [Signature.] 

[Verification.] 

[Annex  affidavit  of  third  person,  as  follows  :] 
.  M.  N.,  being  duly  sworn,  says,  that  he  is  acquainted  with  the  prop- 
erty and  estate  of  the  above-named  infant,  and  that  the  same  consists 
of  [real  and]  personal  estate;  and  that  the  personal  estate  of  said  in- 
fant does  not  exceed  the  sum  of  dollars,  or  thereabouts;  and 
that  the  annual  rents  of  the  real  estate  of  the  said  infant  do  not  exceed 
the  sum  of            dollars,  or  thereabouts. 
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[Indorse  on  Petition  the  Following  Consent.-] 

I,  C.  D.,  above  named,  do  hereby  consent  to  be  appointed  the 
guardian  of  the  person  and  estate  of  the  above-named  infant  during 
his  minority. 

'  [Signature.] 

II.    Decree  Appointing  General  Guardian. 
[Title.] 

On  reading  and  filing  the  petition  of  A.  B.,  an  infant  over  the  age 
of  fourteen  years,  residing  in  the  county  of  ,  duly  verified  on 

the         day  of  ,  i8     ,  praying  the  appointment  of  as  gen- 

eral guardian  of  his  person  [or,  property — or,  person  and  property]; 
and  a  citation  having  been  duly  issued,  directing  [names],  the  parties 
entitled  to  notice  of  this  application,  to  show  cause  why  a  decree 
should  not  be  made  as  prayed  in  said  petition,  and  the  same  being 
now  here  returnable;  and  the  surrogate,  having  duly  inquired  into  the 
circumstances,  and  heard  the  allegations  and  proofs  of  the  parties  and 
of  ,  and  being  satisfied  that  the  allegations  of  the  petition  are 

true  in  fact,  and  that  the  interests  of  the  infant  will  be  promoted  by 
the  appointment  of  a  general  guardian  of  his  person  [or,  property — 
or,  person  and  property];  and  on  reading  and  filing  the  bond  exe- 
cuted by  said  to  said  infant,  with  sufficient  sureties  approved 
by  said  surrogate, 

It  is  ordered  and  decreed,  that  said  be,  and  he  is  hereby, 

appointed  the  general  guardian  of  the  person  [or,  property — or,  person 
and  property]  of  said  infant,  M.  N.,  and  that  letters  of  guardianship 
issue  accordingly. 

No.  78. 

[Ante,  p.  717.] 

Appointment  of  Temporary  Guardian  of  Infant  Under  Fourteen. 

To  the  Surrogate's  Court  of  the  county  of 

The  petition  of  A.  B.  respectfully  shows: 

I.    That  your  petitioner  resides  at  ,  in  the  county  of  , 

and  is  the  [state  relationship]  of  M.  N.,  an  infant  under  fourteen  years 
of  age,  who  resides  at  No.      ,  street,  in  the         of  ,  and  was 

years  of  age  on  the         day  of  last  past;  that  said  infant  is 

the  owner  of  property,  now  situated  at  ,  in  the  county  of  , 

to  wit:  [specify  it  briefly,  and  state  value,  and  value  of  rents  and  profits 
of  real  property^  * 

[Continue  as  in  No.  77,  substituting  "said  infant  "/iiir  "your  peti- 
tioner," and  " temporary " /i9r  "general"  guardian,  concluding  thus-] 
Wherefore,  your  petitioner  prays,  that  some  suitable  person,  to  be 
nominated  by  the  surrogate,  may  be  appointed  guardian  of  the  person 
[or,  property — or,  person  and  property]  of  said  infant,  to  serve  until 
said  infant  attains  the  age  of  fourteen  years,  and  a  successor  to  said 
guardian  is  appointed  and  has  qualified;   and  that  a  citation  may  be 
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issued  to  [names]  to  show  cause  why  a  decree  should  not  be  made  ap- 
pointing such  a  guardian. 

[£>a^e.]  [Signature.] 

[Add  affidavit,  and  consent  of  proposed  guardian  as  in  No.  77.] 
[The  decree  for  appointment  of  temporary  guardian  can  be  adapted 
from  No.  i,  //.] 

No.  79. 

lAnte,  p.  733.] 
ANCILLARY  LETTERS  OF  GUARDIANSHIP. 

/.    The  Petition. 
To  the  Surrogate's  Court  of  the  county  of 
The  petition  of  A.  B.  respectfully  shows: 

I.  That  your  petitioner  resides  at  ,  in  the  State  of  ; 
and,  on  the  day  of  ,  18  ,  was  duly  appointed  the  general 
guardian  of  the  property  of  M.  N.,  an  infant,  who  was  years  of 
age  on  the  day  of  last,  and  who  then  was,  and  still  is,  resid- 
ing at  ,  in  said  State  of  ,  by  the  court  of  ,  a 
court  of  competent  jurisdiction  within  the  State  where  said  ward  re- 
sides. That  hereto  annexed  are  duly  authenticated,  exemplified  copies 
of  the  records  and  other  papers  showing  that  your  petitioner  has  been 
so  appointed,  and  has  given  the  security,  as  hereinafter  alleged. 

II.  That  your  petitioner  has  duly  given  security  in  said  State,  as 
required  by  law,  in  the  sum  of  dollars,  which  is  at  least  twice 
the  value  of  the  personal  property,  and  of  the  rents  and  profits  of  the 
real  property  of  said  ward. 

III.  That  said  infant  M.  N.  is  entitled  to  property  within  the 
county  of  ,  and  State  of  New  York,  to  wit:  [specify  it  and  state 
value!]  [Or,  is  entitled  to  maintain  an  action  in  the  courts  of  the 
State  of  New  York  against  one  Y.  Z.,  who  resides  at  ,  in  the 
State  of  ,  for  the  following  cause  of  action — recite  briefly  the 
facts  constituting  the  cause  of  action,  and  showing  jurisdiction  of  New 

York  courts!] 

IV.  ■  That  no  debts  are  due  from  said  ward's  estate  to  residents  of 
the  State  of  New  York  [except  as  follows — specify  amount  of  debt,  and 
name  and  residence  of  creditor]. 

Wherefore,  your  petitioner  prays,  that  ancillary  letters  of  guard- 
ianship of  the  property  of  said  infant  M.  N.  may  be  granted  to  your 
petitioner  accordingly. 

[Date?^  I  [Signature!] 

[  Verification!^ 

II.   Decree  Granting  Ancillary  Letters. 
[Title!] 

On  reading  and  filing  the  petition  of  A.  B.,  duly  verified  on  the 
day  of  ,  18     ,  by  which  it  appears  that  the  petitioner  was 

duly  appointed  the  general  guardian  of  the  property  of  M.  N.,  an  in- 
fant, residing  at  ,  in  the  State  of  ,  by  a  decree  or  order 
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duly  given  or  made  on  the        day  of  ,  i8     ,  by  the  court  of 

,  a  court  of  competent  jurisdiction  within  the  State  where  said 
ward  resides,  to  which  petition  are  annexed  exempHfied  copies  of  the 
records  and  other  papers  showing  such  appointment  and  duly  authen- 
ticated; and  that  said  A.  B.  has  there  given  the  security  required  by 
the  statutes  of  this  State  in  such  a  case  [and  a  citation  having  been 
duly  issued  thereupon  to — names — ,  directing  them  to  show  cause  why 
the  prayer  of  the  petition  should  not  be  granted,  and  having  been 
duly  returned  and  filed  with  proof  of  due  service  thereof]: 

[And  it  appearing,  upon  due  inquiry,  that  all  the  debts  due  or  to 
become  due  from  said  ward's  estate  to  residents  of  the  State  of  New 
York  have  been  fully  paid:] 

And  the  said  surrogate  being  satisfied  that  all  the  facts  alleged  in 
said  petition  are  true,  and  that  the  case  is  within  section  2838  of  the 
Code  of  Civil  Procedure,  and  that  it  will  be  for  the  said  ward's  inter- 
est that  ancillary  letters  of  guardianship  issue  to  the  petitioner: 

Now,  on  motion  of  A.  T.,  attorney  for  petitioner. 

It  is  ordered  and  decreed,  that  the  exemplified  copies  of  the 
foreign  letters  of  guardianship,  annexed  to  said  petition,  be  recorded 
in  the  office  of  said  surrogate;  and  that  ancillary  letters  of  guardian- 
ship be  granted  to  the  petitioner  accordingly. 

No.  80. 

[Ante,  p.  724.] 

ORDER  TO  FILE  IIWEIVTORY,  ETC. 

[Ti(ie.] 

On  reading  and  filing  the  report  of  [Geo.  B.  McCloskey,  the  guard- 
ian accounting  clerk  in  said  surrogate's  officeJ,whereby  it  appears  that 
A.  B.,  the  general  guardian  of  M.  N.,  infant,  has  failed  to  render  the 
annual  inventory  and  account  required  by  law.  Ordered,  that  said 
A.  B.,  the  general  guardian,  aforesaid,  file  with  the  guardian  account- 
ing clerk  of  this  court  his  annual  inventory  and  account  as  prescribed 
by  sections  2842,  2843  and  2845  o^  the  Code  of  Civil  Procedure. 

No.  81. 

[Ante,  p.  722.] 
ANNUAL  INVENTORY  AND  ACCOUNT  OF  GUARDIAN. 


In  the  Matter 
of 
The  Annual  Inventory  and  Account  of 
A.  B.,  General  Guardian  of   M.  N., 
an  infant. 


I,  A.  B.,  of  ,  the  general  guardian  of  M.  N.,  infant,  do  make, 

render  and  file  the  following  inventory  and  account: 
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On  the  day  of  ,  i8     ,  I  was  duly  appointed  the  general 

guardian  of  M.  N.,  an  infant,  by  the  surrogate  of  the  county  of 

Schedule  A,  hereto  annexed  (as  part  of  said  inventory),  contains 
a  full  and  true  statement  and  description  of  each  article  or  item  of 
personal  property  of  said  M.  N.,  received  by  me  since  ,  the  date 

of  my  appointment  [or,  last  account],  and  of  the  value  of  each  article 
or  item  so  received. 

Schedule  B,  hereto  annexed  (as  part  of  said  inventory),  contains 
a  full  and  true  statement  and  list  of  the  articles  or  items  of  said  prop- 
erty now  remaining  in  my  hands. 

Schedule  C,  hereto  annexed  (as  part  of  said  inventory),  contains 
a  full  and  true  statement  and  list  of  the  articles  or  items  of  said  prop- 
erty not  remaining  in  my  hands. 

Schedule  D,  hereto  annexed  (as  part  of  said  inventory),  contains 
a  full  and  true  statement  of  the  amount  and  nature  of  each  investment 
of  money  made  by  me,  and  of  the  manner  in  which  the  fund  is  at 
present  invested. 

Said  Schedules  A,  B,  C  and  D,  constitute  said  inventory,  and  are 
respectively  signed  by  me. 

Schedule  E,  hereto  annexed,  and  signed  by  me,  is  a  full  and  true 
account,  in  form  of  debtor  and  creditor,  of  all  my  receipts  and  dis- 
bursements of  money,  since  ,  the  date  of  [as  above],  .and  dis- 
tinctly states  the  amount  of  the  balance  remaining  in  my  hands,  to  be 
charged  to  me  in  the  next  year's  account,  as  the  sum  of  dollars; 
all  of  which  is  respectfully  submitted. 

[Date.]  [Signature.] 

[Verification  as  follows  :]  I,  A.  B.",  being  duly  sworn,  say,  that  I  am 
the  general  guardian  of  M.  N.,  an  infant;  that  the  foregoing  inventory 
and  account  contain,  to  the  best  of  my  knowledge  and  belief,  a  full 
and  true  statement  of  all  my  receipts  and  disbursements  on  account 
of  my  ward;  and  of  all  money  and  other  personal  property  of  my  ward 
which  have  come  to  my  hands,  or  have  been  received  by  any  other 
person  by  my  order  or  authority,  or  for  my  use,  since  ,  i8     , 

and  of  the  value  of  all  such  property;  together  with  a  full  and  true 
statement  and  account  of  the  manner  in  which  I  have  disposed  of  the 
same,  and  of  all  the  property  remaining  in  my  hands  at  the  present 
time ;  and  a  full  and  true  description  of  the  amount  and  nature  of 
each  investment  made  by  me  since  ;  and  that  I  do  not  know  of 

any  error  or  omission  in  the  inventory  or  account  to  the  prejudice  of 
my  ward.  [Signature.] 

[Jurat:] 

No.  82. 

[Ante,  p.  752.] 
EJfFORCEMENT  OF  ORDERS  ASD  DECREES  BY  ATTACHMENT. 

/.   The  Attachment. 

The  People  of  the  State  of  New  York,  to  the  Sheriff  of  the 
county  of  ,  greeting: 

We  command  you,  that  you  attach  W.  B.,  the  administrator  [etc.]  of 
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M.  B.,  deceased,  if  he  shall  be  found  in  your  bailiwick,  and  bring  him  per- 
sonally before  our  surrogate  of  the  county  of  ,  at  the  surrogate's 
office  of  the  county  of  ,  on  the  day  of  ,  i8  ,  to  an- 
swer unto  us  for  certain  trespasses  and  contempts  against  us  in  not 
complying  with  the  exigency  of  a  citation  heretofore  duly  issued  by 
our  surrogate  of  the  county  of  ,  directed  to  him,  requiring  him 
to  appear  before  said  surrogate  on  a  certain  day,  now  past,  and  render 
an  account  of  his  proceedings  as  such  administrator  as  aforesaid,  or 
show  cause  why  an  attachment  should  not  be  issued  against  him,  and 
duly  and  personally  served  on  the  said  W.  B.  more  than  thirty  days 
before  the  return  day  thereof,  a,s  appears  by  satisfactory  proof  of  such 
service  duly  taken  and  had  before  our  said  surrogate,  and  for  dis- 
obedience to  which  citation  this  attachment  is  issued.  Letters  of  ad- 
ministration [etc.^  of  said  M.  B.,  deceased,  having  been  heretofore,  in 
due  form  of  law,  granted  and  issued  by  our  said  surrogate  to  the  said 
W.  B.  And  you  are  to  make  and  return  to  our  said  surrogate,  in  the 
surrogate's  court  of  the  county  of  ,  on  the  day  of  , 
1 8  ,  at  the  surrogate's  office  in  aforesaid,  a  certificate  under 
your  hand,  of  the  manner  in  which  you  shall  have  executed  this  writ; 
and  have  you  then  and  there  this  writ. 

In  testimony  whereof,  we  have  caused  the  seal  of  office  of  our 
said  surrogate  to  be  hereunto  affixed. 
[l.  s.]  Witness  [etc.]. 

[Signature  of  Surrogate^ 

[Indorsement  .■]  Let  the  administrator  within-named  give  a  bond 
for  his  appearance  to  answer  on  the  return  day  of  the  within  writ, 
in  the  penalty  of  dollars,  with  two  sufficient  sureties. 

[Signature  of  Surrogate?^ 

II.   Order  Directing  Interrogatories. 

[Title:  Matter  of  accounting,  etc.]. 

It  appearing  to  the  court  that  W.  B.,  the  administrator  [etc.],  being 
in  contempt  for  not  appearing,  personally  or  otherwise,  and  rendering 
an  account  of  his  proceedings  as  such  administrator,  pursuant  to  a 
citation  for  that  purpose  duly  issued  and  served  upon  him,  a  writ  of 
attachment  had  issued  against  him,  directed  to  the  sheriff  of 
county,  returnable  this  day,  whereupon  the  sheriff  returned  that  he 
had  attached  the  said  W.  B.,  and  had  let  him  at  large  on  bail,  accord- 
ing to  a  bond  returned  with  such  attachment  [or,  taken  his  body,  and 
that,  for  want  of  bail,  he  had  him  in  custody  before  the  court],  and  he 
denying  that  he  is  guilty  of  the  misconduct  alleged  against  him; 

It  is  ordered,  that  interrogatories  specifying  the  facts  and  cir- 
cumstances alleged  against  the  said  W.  B.  be  forthwith  filed  in  this 
office,  and  that  a  copy  thereof  be  served  on  the  said  W.  B.;  and  that 
he  put  in,  immediately  after  the  service  upon  him  of  such  copy,  writ- 
ten answers  to  such  interrogatories,  upon  oath,  and  file  the  same  in 
this  office. 

And  it  is  further  ordered,  that  the  said  sheriif  detain  the  said 
W.  B.  in  his  custody  until  the  further  order  of  this  court. 
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///.  Interrogatories. 
[Title.] 

Interrogatories  to  be  exhibited  for  the  examination  of  W.  B., 
the  administrator  \_etc.'\,  pursuant  to  an  order  made  in  this  matter  on 
the  day  of  ,  i8     : 

First  Interrogatory.  Were  you,  or  were  you  not,  on  or  about  the 
day  of  ,  last,  or  at  any  other  and  what  time,  served  with 

a  citation  to  appear  personally  before  the  surrogate  of  county, 

on  the  day  of  ,  inst.,  at  ten  o'clock  a.  m.,  at  the  court- 

house in  ,  and  render  an  account  of  your  proceedings  as  ad- 

ministrator l^etc]  of  M.  B.,  deceased  ?    When  and  by  whom  was  such 
service  made  ?    Answer  this  interrogatory  fully  and  particularly. 

Second  Interrogatory.  Is  not  the  citation  now  shown  and  read  to 
you  the  one  served,  and  the  copy  whereof  was  so  left  with  you  ?  An- 
swer fully. 

Third  Interrogatory.  Did  you,  or  not,  personally  or  otherwise,  ap- 
pear or  render  your  account  as  such  administrator  or  otherwise,  pur- 
suant to  the  exigency  of  said  citation  ?  Did  you,  on  that  day,  show 
cause  why  an  attachment  should  not  be  issued  against  you  ?  Answer 
fully. 

\Signature  of  Surrogate^ 

IV.  Answers  to  Interrogatories. 
[Titte.] 

Answers  to  the  interrogatories  exhibited  and  filed  in  the  above 
matter,  under  the  oath  of  W.  B.,  the  administrator  aforesaid. 

To  the  first  interrogatory  he,  answering,  says:  I  was,  on  or  about 
the  day  of  ,  last,  duly  served  with  such  a  citation  as  is  re- 

ferred to  in  this  interrogatory.     A  copy  of  the  citation  was  left  with 
me.     The  service  was  made  by  H.  S. 

To  the  second  interrogatory  he,  answering,  says:  It  is  the  same 
citation  and  of  which  a  copy  was  left  with  me. 

To  the  third  interrogatory  he,  answering,  says:  I  did  not,  personally 
or  otherwise,  appear  or  render  any  account  as  such  administrator,  or 
otherwise,  pursuant  to  the  exigency  of  the  said  citation.  I  did  not, 
on  that  day,  show  cause  why  an  attachment  should  not  issue  against 
me.  [Signature.] 

[furat.] 

V.   Commitment. 
[Title.] 

A  writ  of  attachment  having  been  heretofore  issued,  out  of  and 
under  the  seal  of  this  court,  against  W.  B.,  the  administrator  [etc.]  of 
M.  B.,  deceased,  for  his  contempt  in  not  appearing  and  rendering  an 
account  as  such  administrator  as  duly  cited  and  ordered  to  do,  di- 
rected to  the  sheriff  of  county,  and  returnable  the  day 
of  ^  ,  instant,  and  the  said  sheriff  having  returned  that  he  had 
attached  said  W,  B.,  and  taken  his  body,  and  that,  for  want  of  bail,  he 
had  him  in  custody  before  the  court  [or,  and  had  let  him  at  large  on 
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bail,  according  to  a  bond  returned  with  such  attachment];  and  the 
said  W.  B.  having  been,  by  virtue  of  such  attachment,  personally  be- 
fore the  court,  on  this  day,  and  denying  the  alleged  contempt,  it  was 
thereupon  ordered  that  interrogatories  specifying  the  facts  and  cir- 
cumstances alleged  against  the  said  W.  B.  should  be  forthwith  filed  in 
this  office,  and  that  a  copy  thereof  should  be  served  on  him,  and  that 
the  said  W.  B.  should  put  in  written  answers  to  such  interrogatories, 
upon  oath,  immediately  after  the  service  of  such  interrogatories  upon 
him,  and  file  the  same  in  his  office.  And  it  now  appearing,  from  said 
interrogatories  and  answers  thereto,  and  proofs  in  this  matter,  that  the 
said  W.  B.  has  committed  the  contempt  with  which  he  is  charged, 
and  this  court  now  adjudging  him  to  have  been  guilty  of  the  miscon- 
duct alleged,  and  that  such  misconduct  was  calculated  to,  or  did, 
actually  defeat,  impair,  impede  or  prejudice  the  rights  of  the  legatees 
under  the  will  in  this  matter. 

It  is  ordered,  that  a  fine  of  $25  be,  and  the  same  is  hereby,  im- 
posed upon  the  said  W.  B.  for  his  said  misconduct. 

And  it  is  further  ordered,  that  the  said  W.  B.  do  pay  the 
charges  and  fees  for  serving  the  citation  in  this  matter,  amounting  to 
$10,  and  also  pay  to  the  sheriff  of  the  county  of  his  legal 

charges  and  fees  for  executing  said  warrant  of  attachment. 

And  it  is  further  ordered,  that  the  said  W.  B.-be,  and  he  is 
hereby,  directed  to  stand  committed  to  the  common  jail  of  the  county 
of  ,  there  to  remain  charged  upon  this  contempt,  until  he  shall 

have  rendered  an  account  of  his  proceedings  as  such  administrator 
[eU.^  of  said  M.  B.,  deceased,  and  paid  such  fine,  charges,  and  costs; 
unless  the  court  shall  see  fit  sooner  to  discharge  him.  And  that  a 
warrant  issue  for  that  purpose. 

[Signature  of  Surrogate.] 

No.  83. 

[Ante,  p.  770.] 
PROBATE  OP  HEIRSHIP. 

/.    The  Petition. 
[Allege  death  and  other  jurisdictional  facts  as  in  Nos.  1 7  and  40.] 
[If  the  court  has  already  acquired  jurisdiction  of  the  estate]    That, 
on  the  day  of  >  18     ,  this  court  acquired  jurisdiction  of 

the  estate  of  said  M.  N.,  by  virtue  of  the  aforesaid  facts  and  the  fol- 
lowing facts,  to  wit:  that,  on  said  day,  a  verified  petition  for  a  decree 
awarding  the  issue  of  letters  of  administration  [or,  of  temporary  ad- 
ministration— or,  for  a  decree  admitting  to  probate  a  paper  writing 
propounded  as  the  last  will  and  testament  of  said  M.  N.],  was  duly 
filed  in  this  court,  by  C.  D.,  stating  the  foregoing  facts,  and  thereupon 
all  the  aforesaid  [heirs  and  next  of  kin  and  widow]  were  duly  cited 
or  appeared  in  this  court  to  show  cause  why  such  decree  should  not 
be  made.  [Or  if  no  surrogate's  court  has  acquired  jurisdiction,  allege, 
instead :  That  your  petitioner  is  informed  and  believes,  that  no  appli- 
cation has  been  made  by  any  one,  to  any  surrogate's  court  in  this 
State  having  jurisdiction,  for  probate  of  any  alleged  will  of  said  M. 
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N.,  or  for  letters  of  administration  or  temporary  administration  on  his 
estate;  and  your  petitioner  verily  believes,  that  no  surrogate  or  surro- 
gate's court  of  this  State  has  acquired  jurisdiction  of  the  estate  of 
said  M.  N.] 

That  the  said  M.  N.  died  seized  in  fee  of  the  following  described 
premises:  {description  in  full,  with  location  showing  the  county^ 

[State  interest  or  share  of  parties  claiming  inheritance  ;  see  No.  17. J 

Wherefore,  your  petitioner  prays,  that  a  decree  be  made  herein  , 
establishing  the  right  of  inheritance  to  said  real  property;  and  that 
all  the  heirs  of  the  decedent  may  be  cited  to  attend  the  probate  of 
that  right. 

[Bate.]  ~  [Signature.] 

[  Verification^ 

II.  Citation  to  Attend  Probate  of  Heirship. 

[The  command  is  f]  to  be  and  appear  personally  before  our  surro- 
gate at  his  office  [etc\  then  and  there  to  attend  to  the  probate  of  the 
right  of  inheritance  of  the  heirs  of  M.  N.,  deceased,  in  said  real  prop- 
erty. 

///.  Decree  of  Probate  of  Heirship. 
[Title:] 

[After  reciting  the  filing  of  the  petition,  the  issue  and  service  of  cita- 
tion, and  the  appearances  on  the  hearing,  proceed  as  follows  :]  And  the 
said  surrogate  having  heard  the  allegations  and  proofs  of  the  parties, 
and  there  being  no  contest  respecting  the  heirship  of  any  party,  nor 
respecting  the  share  to  which  any  party  is  entitled  as  an  heir  of  said 
M.  N.,  and  the  surrogate  having  inquired  into  the  facts  and  circum- 
stances of  the  case;  and  the  said  A.  B.  having  established,  by  satis- 
factory evidence,  that  on  or  about  the  day  of  ,  18  ,  said 
M.  N.  died,  at  [the  city  of  New  York],  which  at  the  time  was  his  place 
of  x&%\die.TiQ,&  [or  other  facts  giving  the  surrogate  jurisdiction];  and  that 
said  M.  N.  died  seized  of  the  real  property  in  said  citation  mentioned 
and  hereinafter  described;  and  that  said  M.  N.  died  intestate  [or, 
without  having  devised  the  real  property  in  said  citation  mentioned, 
and  hereinafter  described,  to  any  specific  person  or  persons];  that 
there  are  [five]  and  only  [five]  heirs  of  the  said  M.  N.  entitled  to  in- 
herit, in  the  manner  hereinafter  mentioned,  the  real  property  in  , 
of  which  M.  N.  died  seized  and  intestate  [or,  without,  etc.,  as  above]; 
and  that  said  heirs  are  L.  N.,  aged  years,  a  [son]  of  said  de- 
ceased, who  resides  at  [Paris,  in  the  repubhc  of  France];  K.  N.,  aged 
years,  a  [daughter]  of  said  deceased,  who  resided  at  No.  , 
street,  in  the  city  of  Brooklyn,  county  of  Kings  an^i  State  of 
New  York  [and  so  on\,  each  of  whom  are  proved  to  be  entitled  to 
one-[fourth]  share  in  said  real  property;  and  O.  P.,  aged  years, 
and  Q.  P.,  aged  years,  who  reside  at  No.  ,  street,  in 
said  city  of  ,  who  are  [grandchildren  of  said  deceased  and  chil- 
dren of  his  deceased  daughter  J.  P.,  formerly  J.  N.],  each  of  whom 
are  proved  to  be  entitled  to  one-[eighth]  share  in  said  real  property. 
Now,  on  motion  of  A.  T.,  attorney  [etc\ 
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It  is  ordered,  adjudged,  and  decreed,  i.  That  the  right  of 
inheritance  of  [naming  heirs],  in  and  to  the  real  property  situated  in 
the  of  ,  of  which  M.  N.,  late  of  the  [city  and  county  of 

New  York],  died  seized,  and  which  is  hereinafter  described,  has  been 
established  to  the  satisfaction  of  the  surrogate  of  [New  York]  county, 
in  accordance  with  the  facts  hereinbefore  recited;  and  that  said  L.  N., 
K.  N.  \etc^,  are  each  entitled  to  one  undivided  [fourth]  part  or  share, 
and  said  O.  P.  and  Q.  P.  are  each  entitled  to  one  undivided  [eighth] 
part  or  share  of  said  real  property,  which  said  real  property  is  bounded 
and  described  as  follows:  {description.] 

2.  That  said  pay  to  the  sum  of  dollars,  for  his 

costs  and  disbursements  herein. 

[Signature.] 

No.  84.  "* 

[Ante,  p.  77g.] 

APPEALS. 

/.  Notice  of  Appeal. 
[Title  as  in  Surrogate''  s  Court,  in  name  of  the  proceeding  therein.] 

Take  notice,  that  S.  R.,  one  of  the  legatees  named  in  the  last  will 
of  M.  N.,  deceased,  appeals  to  the  General  Term  of  the  Supreme 
Court,  in  the  [first]  department,  from  the  decree  entered  herein  on 
the  day  of  ,  i8     ,  and  from  each  and  every  part  thereof 

[or,  if  from  a  portion  only,  specify  what  portioti]. 

[Date.]  [Signature  and  address  of  ], 

Attorney  for  S.  R. 
To  Hon.  [Delano  C.  Calvin], 

Surrogate  of  [New  York]  County. 
O.  P.,  Attorney  for  X.  Y., 

Executor,  etc.,  of  A.  B.,  deceased. 
[Names  of  parties,  if  any,  who  have  not 
appeared  by  attorneys.] 

II.    Undertaking  on  Appeal. 
[Title.] 

Whereas,  on  the  day  of  ,  i^     >  this  court  made  a  de- 

cree [or,  order]  in  this  matter  [state  briefly  the  result  sufficiently  to  iden- 
tify it]. 

And  whereas,  W.  V.,  feeling  aggrieved  thereby,  intends  to  appeal 
therefrom  to  the  Supreme  Court: 

Now,  THEREFORE,  we,  E.  F.  [specifying  residence  and  occupation], 
and  G.  H.  [specifying  residence  and  occupation],  hereby,  pursuant  to  the 
statute,  jointly  and  severally  undertake  to  and  with  the  People  of  the 
State  of  New  York,  that  the  appellants  will  pay  all  costs  and  damages 
which  may  be  awarded  against  them  upon  the  appeal,  not  exceeding 
two  hundred  and  fifty  dollars. 

[Date^  [Signatures.] 

[Acknowledgment ;  Affidavit  of  Sufficiency  ;  and  Approval  of  Judge.] 
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///.  Same,  on  appeal  from  Money  Decree. 
[Tit/e.] 

Whereas  [eU.,  reciting  decree  and  appeal  as  above]. 

Now,  THEREFORE,  wc  \specifying  residence  and  occupation  of  sure- 
ties], hereby,  pursuant  to  the  statute,  jointly  and  severally  undertake 
to  and  with  the  People  of  the  State  of  New  York,  in  the  sum  of 
%  ,  that  if  the  decree,  or  any  part  thereof,  is  affirmed,  or  the 

appeal  is  dismissed,  the  appellants  will  pay  all  the  costs  and  damages 
which  may  be  awarded  against  them  upon  the  appeal,  and  will  pay  [or, 
deposit — or,  distribute]  the  sums  so  directed  to  be  paid  [or,  collected] 
by  the  decree  [or,  and  will  deliver  the  property  so  directed  to  be  de- 
livered by  the  decree],  or  the  part  thereof  as  to  which  the  said  decree 
is  affirmed. 

[Date.]  [Signature.] 
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ACCOUNTINGS  BY  EXECUTORS,  'ETC.-eontinued. 
JjfTEKMEDiATB  AccouuTiHG — Continued. 

when  compellable,  in  surrogate's  discretion,  648,  649. 

on  applying  for  execution  on  judgment  against  decedent,  648. 

on  proceeding  to  obtain  legacy  or  share,  649. 
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JUDIOIAIi    SETTLEMENT — continued. 

change  of  compulsory  to  voluntary,  666. 

petition  and  citation  for  such  purpose,  666. 
the  hearing,  66rt-677. 
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suspension  of  statute  of  limitation,  as  to  such  claims,  677. 
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must  direct  disposition  of  infant's  share,  688. 

must  direct  deposits  in  treasury,  where  legatee  unknown,  688. 

must  direct  payment  to  county  treasurer,  after  3  yeara,  689. 

opening,  surrogate's  power  as  to,  689,  690. 

surrogate  cannot  open,  after  affirmance  on  appeal,  690. 
Form  and  matter  of  account. 
items  on  debtor  side,  690. 
items  on  creditor  side,  691. 
credits  subtracted  from  debits,  693. 
entry  of  unsold  and  exempt  articles,  693. 
facts  additional  to  pecuniary  items,  693,  693. 

such  as  names  and  ages  of  relatives,  etc.,  693. 

date  of  filing  inventory,  693. 

whether  claims  advertised  for,  693. 

what  claims  were  presented,  693. 
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ACCOUNTINGS  BY  EXECUTORS,  Etc.— continued. 
Form  and  matter  of  account — continued. 

facts  additional  to  pecuniary  items,  693,  693. 

whether  suits  commenced,  693. 

character  of  debts,  693. 
affidavit  of  verification,  693. 
vouchers ;  in  general,  to  be  filed,  694. 

when  dispensed  with,  694. 

decisions  as  to,  under  former  statute,  694  n.  3. 

effect  of,  as  evidence,  695,  695  ra.  5. 
relation  of  inventory,  to  account,  696. 
omitting  assets  from  account,  697. 
rectifying  erroneous  debits,  697  n.  5. 
gifts  claimed  by  executor,  etc.,  698. 
chattels  subject  to  life  estate,  698. 
foreign  debts,  699. 
rents  of  lands,  699. 

credits  for  paying  debt  secured  on  land,  699. 
partnership  assets,  699. 

See   Executors  and  Administrators;    Guardian,    dc;    Trustee, 
Testamentary. 
ACCUMULATION : 

of  rents  and  profits,  direction  for,  in  will,  when  valid,  188. 

See  Will. 
ADEMPTION: 

of  legacy.     See  Legacy. 
ADMINISTRATOR: 

in  chief.     See  Bxecutors  and  Administrators. 
public.     See  Public  Administrator. 
ADMESriSTRATOR,  DE  BONIS  NON: 
when  to  be  appointed,  316,  317. 
letters  to,  317,  318. 

petition  for,  and  proceedings  thereupon,  317,  318. 

form  of,  318. 
bond  of,  and  action  thereon.     See  Official  Bond. 
ADMINISTRATOR  TEMPORARY: 

various  designations  of,  under  former  laws,  345. 
appointment  of;  in  what  cases  allowed,  345. 

on  delay  in  granting  probate,  etc.,  345. 

on  estate  of  absentee,  345. 

extent  of  surrogate's  power,  as  to,  346. 

such  power  discretionary,  summary,  exclusive,  346. 
letters  to,  from  surrogate's  court,  346,  347. 

who  may  apply  for,  346. 

when  county  treasurer  may  apply  for,  346. 

on  decedent's  estate,  mode  of  applying  for,  347. 

notice  requisite  in  such  case,  347. 

on  absentee's  estate,  application  for,  is  by  petition,  847. 

contents  of  petition,  and  nature  of  proceedings,  in  such  case, 
347,  318. 

citation  on  such  petition,  348. 

form  of,  not  specified  in  statute,  349. 

revocation  of,  when  to  be  made,  355. 

who  may  petition  for  revocation  of,  355. 

revocation  of,  for  default,  as  to  deposit,  355. 

revocation  of,  on  resignation,  355. 
who  eligible  as,  348. 
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ADMINISTRATOR  TEMPORARY— co«fmM6<f. 
party  to  contest,  ineligible,  348,  349. 
qualification  of,  349. 

when  presumed  to  have  taken  oath,  349. 

bond  of,  like  ordinary  administrator's,  848. 

liabilities  on  bond,  349. 
powers  and  duties  of,  349-353. 

authority  over  personalty,  349. 

sales,  on  surrogate's  order,  after  appraisal,  349,  350. 

paying  funeral  expenses,  etc.,  850. 

cannot  invest,  350. 

disposition  of  interest  received,  350. 

providing  for  absentee's  family,  350. 

advertising  for  claims,  350. 

paying  debts,  on  surrogate's  order,  350,  851. 

petition  to  compel  such  payment,  351. 

order  on  such  petition,  351  n.  5. 

duty  as  to  depositing  moneys,  851. 

attachment  for  default  as  to  deposit,  351,  353. 

such  moneys,  how  withdrawn,  353. 

liable  for  interest  on  funds  retained,  353. 
authority  over  realty,  353,  353. 

of  decedent,  may  be  conferred,  853. 

extent  of  such,  853,  353. 

of  absentee,  possessed  of  course,  853. 
actions,  etc.,  by  and  against,  353. 
accountings  by,  354. 

judicial  settlement  compellal)le  at  any  time,  354. 

on  revocation  of  letters,  354. 
compensation  of,  854. 

same  as  ordinary  administrator,  354. 

commissions  in  only  one  capacity,  854. 
notices  relating  to,  how  served,  355. 
cessation  of  authority  of,  350. 

of  decedent,  when,  356. 

of  absentee,  when,  856. 

effected  by  decree  revoking  letters,  356. 

surrender  of  estate,  on,  856. 

revoking  letters  of,  for  default  as  to  deposit,  361. 
action  on  bond  of.     See  Official  Bond. 

See  Accountings  iy  Executors,  &c.;  Executors  and  Administrators. 
ADMINISTRATOR  WITH  WILL  ANNEXED : 
what  exigencies  call  for,  381. 
receiver,  with  powers  of,  when  appointed  by  supreme  court,  etc., 

381  n.  3. 
distinguished  from  administrator  de  honis  nnn,  381  n.  8. 
in  general,  included  in  term  "  administrator,"  383. 
cases  where  surrogate  may  appoint,  383. 

failure  to  appoint  executor,  383. 

cessation  of  office  of  executor,  etc.,  383,  383. 
which  surrogate  may  appoint,  388. 

instance  of  application  for,  after  lapse  of  centuries,  283. 
application  for  letters  to ;  who  may  make,  388, 384. 

when  must  be  by  petition,  384. 

renunciations  required,  in  every  other  case,  384. 

notice  of,  discretionary,  where  no  petition,  384,  385. 

contents  of  petition  on,  385. 

questions  determinable  by  surrogate,  385. 
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ADMINISTRATOR  WITH  WILL  A'H'N'EXED— continued. 
letters,  who  entitled  to,  385-287. 

statutory  order  of  preference,  386,  387. 
"proper  person,"  when,  286,  287. 
renunciator  of  executorship  not,  287. 
as  to  public  administrator,  287,  338  n.  5. 
qualifications  of,  287. 
official  oath,  287. 
bond  like  executor's,  387. 
powers  and  duties  of,  288-390. 
resemble  administrator's,  288. 
governed  by  will,  288. 
statute  requires  will  to  be  performed,  289. 
construction  of  this  statute,  389, 390. 

restriction  as  to  lands,  discretiocary  powers,  gifts  in  trust,  389, 
290. 
estate  of,  in  personal  property,  441. 
estate  of,  in  real  property,  441. 
ancillary  letters  to.     See  Ancillary  Letters. 
action  on  bond  of.     See  Official  Bond. 

See  Accountings  ty  Executors,  &c  ;  Executors  and  Administrators f 
Letters  Testamentary  ;  Probate  of  Will  ;  Will. 
ADOPTION  : 

rights  of  succession  of  child  under,  591. 
See  Heir  ;  Next  of  Kin. 
ADVANCEMENT  : 

as  satisfaction  of  legacy.     See  Legacy. 
ADVERTISING  FOR  CLAIMS  : 

against  decedent.     See  Payment  of  Decedents  Debts. 
AFTER-BORN  CHILD.     See  Posthumous  Child. 
ALIEN  : 

ancestor,  inheritance  through,  95. 
non-resident,  incompetent  as  executor,  etc.,  369,  310. 
ALLEGATIONS  AFTER  PROBATE : 

contesting  will  on.      See  Probate  of  Will. 
AMENDMENT : 

surrogate's  power  to  allow,  130. 
on  appeal  from  surrogate's  court,  785. 
ANCILLARY  GUARDIAN.     See  Guardian,  &c. 
ANCILLARY  LETTERS : 
Testamentary. 

practice  to  grant,  independently  of  statute,  274. 
which  surrogate's  court  has  jurisdiction  to  grant,  374,  375. 
application  for;  how  made,  275. 
notice  of,  to  creditors,  275. 
proceedings  on  hearing  of,  375. 
to  whom  issued,  376. 
qualification  of  recipient  of,  375,  376. 
Of  administsation. 

which  surrogate's  court  has  jurisdiction  to  grant,  318. 
in  what  cases  issuable,  318-320. 
petition  for,  presentation  of,  330. 

surrogate  to  inquirp.  as  to  creditors,  331. 
citation  on  application  for,  831. 

proceedings  on  return  of,  321. 
to  whom  issued,  320. 
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ANCILLARY  LETTERS— continued. 
Op  administration — continued. 

qualification  of  recipient  of,  331. 

domestic  assets,  how  disposed  of,  under,  331,  333. 

authentication  of  papers,  on  application  for,  333. 

with  will  annexed,  274-376,  287,  388. 

See  Letters  of  Administration  ;  Letters  Testamentary. 
ANNUITY.     See  Legacy. 
APPEAL : 

in  action  by  or  against  executor,  etc.,  474. 

from  surrogate's  court.     See  Appeal  from  Surrogate's  Court. 
APPEAL  FROM  SURROGATE'S  COUR 1'  : 

FOPMEB.  PROCBDUBE. 

lay  to  whom,  before  1846,  776. 

under  judiciary  act  of  1847,  lay  to  supreme  court,  776. 

old  code  did  not  govern,  776. 

regulated  by  former  general  rule  No.  43,  776. 

•when  perfected, treated  as  original  proceeding  in  supreme  court, 776. 

commenced  by  notice,  filed  with  surrogate,  777. 

prosecuted  by  petition,  777. 

necessary  parties,  777. 

petition ;  requisites  of,  777. 

filing  of,  777. 
answer  to  petition ;  order  for,  778. 

effect  of  failure  to  make,  778. 

contents  of,  778. 
surrogate's  return  on,  779. 

contents  of,  779. 

presumption,  if  testimony  not  contained  in,  779. 
Under  present  code. 

certain,  still  governed  by  former  laws  and  practice,  774. 

effect  of  general  rules  of  practice  on,  774. 

not  governed  by  general  chapter  (12)  of  Code,  774,  775. 

section  of  code  relating  to,  took  effect  when,  775. 

act  of  March  18th,  1881,  considered,  775. 

lies  from  what,  779,  780. 

from  any  decree,  779,  780. 

from  orders  affecting  substantial  right,  780. 

not  from  decree  or  order  made  on  default,  780. 

nor  from  refusal  to  appoint  "  collector,"  780. 

nor  from  discretionary  interlocutory  order  for  costs,  780. 

instances  of  appealable  and  non-appealable  orders,  780  n.  7. 
what  questions  reviewable  on,  781. 
who  may  take,  781. 

only  aggrieved  party,  783. 

new  parties  may  intervene  on,  783. 

to  court  of  appeals,  in  certiorari  case,  783  n.  3. 
parties  to;  who  necessary,  783. 

necessary,  how  brought  in,  783. 

infant,  appointing  special  guardians  for,  783,  784, 

designation  of,  784. 

substitution  in  case  of  death  before  appeal  taken,  784. 

requisites  of  undertaking  in  such  case,  784  n.  4. 

provision  in  case  of  death  of,  before  hearing,  784. 
proceedings  on,  how  entitled,  784. 
limitation  of  time  for  taking,  785. 
supplying  omissions  and  curing  defects  on,  785. 
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APPEAL  FROM  STJRROGATE'S  COVRT— continued. 
XJndbb  pkesbkt  code — continued. 
mode  of  taking,  is  by  notice,  786. 
notice  of;  how  served,  786. 

service  of,  where  party  not  found,  786. 

bow  entitled,  787. 
security  on,  787,  788. 

undertaking  to  people,  for  costs,  etc.,  when  requisite,  787. 

where  executor,  etc.,  appeals  from  money  decree,  787. 

or  from  order  for  execution  against  him,  787. 

amount  of  undertaking  in  last  two  cases,  788  n.  2. 

respondent  may  waive,  in  writing,  787  n.  2. 
stay  of  proceedings  on,  788,  789. 

perfected  appeal  is  a,  788. 

but  in  probate,  etc.,  cases,  letters  may  issue,  788. 

none,  on  appeal  from  decree  revoking  letters,  etc.,  789. 

nor  on  appeal  from  decree,  etc.,  of  removal,  etc.,  789. 

nor  from  appointment  of  temporary  administrator  or  appraiser, 
789. 

undertaking  for,  in  commitment  case,  requisites  of,  789. 
case  on,  790. 

requisite,  on  appeal  from  decree  after  issue  of  fact  tried,  790. 

how  made  and  settled,  790. 

exceptions  on  making,  790. 
hearing  of,  790. 

what  appeals  are  "  enumerated  motions,"  790. 

to  be  at  general  term  of  supreme  court,  790. 

mode  of;  filing  papers,  etc.,  790  n.  6. 

further  testimony,  or  reference,  allowed  on,  792. 
determination  of,  791. 

principles  governing,  791. 

equity  principles  prevail  as  to,  791. 

when  no  reversal  for  error  in  evidence,  791. 

former  discrimination  as  to  probate  cases  abrogated,  791. 

from  order  granting  new  trial,  etc.,  792.' 

may  be  a  reversal,  afBrmance  or  modification,  792. 

or  may  grant  a  new  hearing,  793. 

proceedings  may  be  remitted  to  surrogate,  793. 

affirmance  where  evidence  evenly  balanced,  793. 

where  only  part  of  decree  appealed  from,  793  n.  2. 
from  order  or  motion  for  new  jury  trial  in  proceeding  to  sell,  etc., 

real  estate,  794. 
in  probate  cases,  special  regulations  as  to,  794. 

jury  trial  to  be  awarded,  on  reversal  or  modification,  784. 

contents  of  order  for  such  trial,  794. 

such  trial  in  what  court  had,  794. 

granting  new  trial,  in  such  case,  794. 
to  court  of  appeals,  794. 

from  general  term,  when  does  not  lie,  794, 795. 

when  such  appeal  does  lie,  795. 

award  of  jury  trial,  upon,  795  n.  ]. 
proceedings  after  determination  of,  795. 

general  term  order  to  be  filed  with  surrogate,  798. 

where  appeal  is  to  court  of  appeals,  795. 

former  practice  as  to,  in  probate  cases,  795. 

surrogate  cannot  rehear,  after  afBrmance,  795. 
costs  of.     See  Costs  of  Appeal. 

See  Decree;   Order;  Surrogate's  Court. 
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APPEARAKCE: 

in  surrogate's  court,  mode  of,  85,  86. 
See  Surrogate's  Court. 

APPRAISER: 

of  decedent's  assets.     See  Assets. 
See  Surrogate's  Court. 

ASSETS  : 

What  constitute. 

term  is  narrower  than  personal  property,  403. 

nine  classes  enumerated  in  statute,  403. 

statute  list  not  exhaustive,  403,  403. 

all  personal  property  and  eflfeots  not  excepted,  407. 

chattels,  various,  406. 

copyrights,  407. 

corporate  stock,  406. 

correspondence  received  not,  407. 

crops  and  produce,  405. 

certain,  declared  assets,  405. 

statute  merely  declaratory  of  common  lavr,  405. 

cultivated  and  spontaneous  distinguished,  405. 

severing  spontaneous,  makes  them,  405. 

constructive  severance,  as  by  sale,  406. 

status  of  growing  grain,  on  land  devised,  406. 
damages  for  decedent's  death,  not,  408,  409. 
debt  owing  by  executor,  etc.,  when  not,  406. 
debt  owing  by  one  of  several  executors,  etc.,  406. 
evidences  of  debt,  406. 
fixtures,  403-405. 

certain,  declared  assets,  403. 

others  excluded,  403,  404. 

when  deemed  annexed  for  trade  or  manufacture,  404. 

as  to  certain,  rule  between  landlord  and  tenant  applies,  404. 

as  to  others,  rule  between  grantor  and  grantee  applies,  404. 

effect  of  contract  of  afiixment,  404,  405. 
insurance  policy,  407,  408. 

on  life,  payable  to  widow,  etc.,  how  far,  407,  408. 

special  statutes  as  to  such,  408. 

against  fire;  distinction  as  to  time  of  loss,  408. 

fire  policy  taken  out  by  executor,  etc.,  408. 
land,  certain  interests  in,  403 

leases  for  years,  403. 

estate  from  year  to  year,  403. 

estate  pur  autre  vie,  403. 

remainder  in  term  for  years,  403. 

devise  for  years,  to  executor,  to  pay  debts,  403. 

church  pew  not,  403. 

nor  devise  for  life,  with  direction  for  conversion,  403. 

nor  proceeds  of  base  fee,  408. 

parol  lease,  403. 
money,  406. 
partnership  property,  407. 

decedent's  interest  how  ascertained,  407. 
personal  property  without  the  State,  409. 
rents,  405. 

are,  if  accrued  at  time  of  death,  405. 

must  have  been  payable  before  death,  405. 
surplus  on  sales  of  lands,  407. 


922  INDEX. 

ASSETS — continued. 
Exempt  articles. 

are  for  benefit  of  widow  and  minors,  or  widow's  children,  409,  411. 
executor,  etc.,  entitled  to,  in  order  to  inventory,  409. 
executor,  etc.,  takes,  as  trustee,  410. 
compelling  setting  apart,  410. 

petition  to  surrogate's  court,  410. 

citation,  410. 

decree  may  direct  payment  of  value,  410. 

same  relief  allowed  on  judicial  settlement  of  account,  410. 
nature  of  interest  of  widow,  etc.,  in,  410-413. 

widow  may  sell,  before  inventoried,  411. 

testator  cannot  withhold,  411. 
right  to,  of  widow's  surviving  minor  children,  411. 
man  dying  must  ''  have  a  family,"  411. 

need  not  have  children,  413. 

nor  be  a  householder,  413. 
enumeration  of,  411  n.  5. 

additional,  selected  in  appraisers'  discretion,  413. 
ultimate  ownership  of,  413. 
effect  of  children  leaving  mother,  413. 
exemptions  of  1843  and  1874  are  cumulative,  413. 
appraisers'  estimate  of  value  of,  413. 

surrogate  may  correct,  413. 
executor,  etc.,  liable  for  excessive  payments,  413. 
Appraisal. 

appraisers;  appointment  of,  414. 

who  ineligible  as,  414. 

compensation  of,  414. 

taxing  bill  of,  414. 

oath  of,  414. 
notice  of,  414. 

made  in  whose  presence,  414. 
Inventory. 

duplicates  to  be  signed  by  appraisers,  414. 
executor,  etc.,  to  verify  and  file,  414. 
assets,  how  enumerated  in,  414,  415. 
statement  of  values,  415. 
specifications  as  to  choses  in  action,  415. 
claims  against  representative  included,  415. 

effect  of  bequest,  on  such  claims,  415. 
foreign  assets  may  be  included,  416. 

unless  executor  appointed  only  for  this  State,  416. 
to  be  made  within  reasonable  time,  416. 
must  be  filed  within  three  months  ifrom  issue  of  letters,  416. 
report  of  appraisers  receivable  as,  416. 
verification  of,  416. 
supplemental,  when  necessary,  416. 
compelling  return  of  a  sufiicient,  417,  418. 

petition  to  surrogate's  court  therefor,  417. 

who  may  present  petition,  417. 

order  to  return  or  show  cause  against  attachmeat,  417. 

statute  applies  to  temporary  administrator,  417. 

extending  time  for  return,  417. 

limitation  of  proceedings,  417. 

service  of  order  to  show  cause,  417. 

disobeying  order,  how  punished,  417. 

reference  on  application,  419. 
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A8S^T:8— continued. 

Invbntokt — continued. 

compelling  return  of  a  sufficient,  417,  418. 

surrogate  may  award  costs  of,  419. 

defaulting  representative,  liow  discharged  from  imprisonment, 
420. 

revoking  letters  after  thirty  clays'  imprisonment,  430. 

prosecution  of  official  bond  thereupon,  420. 
not  necessary  where  no  assets,  41 9. 

oath  of  want  of  assets  in  such  case,  419. 
amending,  419. 

one  of  several  representatives  may  return,  420. 
representative  failing  to  return,  disabled  to  act,  420. 
effect  of,  as  evidence,  421. 

intended  for  whose  protection,  431. 

only  presumptive,  against  person  filing,  431. 

how  rebutted,  in  action  or  special  proceeding,  431. 

former  rules  of  evidence  preserved,  433. 

is  prima  facie  evidence  of  what,  433. 

formerly  impeachable  only  on  accounting,  433. 

omission  of  executor  to  claim  set-off  to  his  debt,  422. 

of  acknowledgment  of  barred  claim,  423. 

where  deposit  in  failing  bank  entered  as  cash,  423. 
Discovert  op. 

special  proceeding  for,  before  surrogate,  477. 
petition;  executor,  etc.,  may  present,  477. 

allegations  of,  477,  478. 

evidence  accompanying,  477. 

to  whom  presented,  478. 
citation ;  when  to  issue,  478.  . 

when  returnable,  478. 

service  of,  478. 

order  to  attend,  in  addition  to,  479. 
examination;  how  conducted,  479. 

evidence  on,  479. 

surrogate  acts  judicially  on,  479. 
disputes  as  to  title,  4ti0. 
decree  for  possession,  479. 

requisites  of.  480. 

giving  security  to  prevent,  481. 

form  of  bond,  481. 

enforcement  of,  481. 
warrant  to  seize  property,  481. 

to  whom  issued,  481. 

execution  of,  482. 
is  statute  constitutional,  483. 
similar  acts,  in  other  States,  483. 

OtHBB  PKOVrSIONS. 

foreign  representative's  duty  as  to,  409. 

distribution  of,  in  intestacy.     See  Distribution  of  Assets. 

ATTESTATION: 

of  will.    See  Will. 
ATTORNEY: 

appearance  by,  in  surrogate's  court,  85. 

control  of  surrogate's  court  over,  86. 

service  of  papers  on,  in  surrogate  proceedings,  86,  119. 
I  See  Sun-ogate's  Court. 
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ATTORNEY-GENERAL : 

citation  to,  on  probate,  146. 

may  compel  public  administrator  to  account,  344. 

notice  to,  of  distribution  after  public  administration,  344. 

AUDITOR.     See  Be/erenoe. 

BEQUEST.     See  Legacy. 

BOND: 

official.   .  See  Official  Bond. 
BOOKS  AND  PAPERS: 

books  to  be  kept  by  surrogate,  33. 

custody  and  renewal  of  surrogate's  records,  35. 

surrogate  to  preserve  papers,  35. 

See  Records  ;  Surrogate  ;  Surrogate's  >  Court. 

CANONS  OP  INTERPRETATION: 

of  will,  S44-248. 
CASE: 

on  appeal;  when  required;  making  and  settling  of,  790. 
See  Appeal  from  Surrogate's  Court. 
CAVEAT: 

against  probate,  136. 
See  Probate  of  Will. 
CERTIFICATE: 

of  surrogate's  disqualification,  36. 
indorsed  on  will,  after  probate,  335. 
See  Surrogate  ;  Will. 
CHARITABLE  BEQUEST: 

to  literary  institution,  validity  of,  184. 
limitation  of  amount,  184. 
See  Legacy  ;  Will. 
CIRCUIT  COURT: 

trial  in,  on  appeal  from  surrogate's  court,  794. 
trial  in,  on  proceedings  to  sell,  etc.,  lands.     See  Real  Estate.,  Pro- 
ceedings., &e. 

See  Appeal  from  Surrogated  Court. 
CITATION: 

issuable  on  presentation  of  petition,  77. 
order  for,  unnecessary,  78. 
form  and  contents  of,  78,  79. 
to  a  class,  79. 
service  of,  80-85. 

personal,  within  the  State,  time  and  mode  of,  80,  81. 

substituted,  when  permitted,  81. 

by  publication  or  without  the  State,  when  permitted,  81,  83. 

order  for  such  publication,  82. 

delivery  or  deposit  of  copy,  in  such  case,  83. 

mode  of  publication,  84. 

upon  corporation,  83. 

upon  infant,  83. 

upon  incompetent,  83. 

proof  of,  85. 

See  Surrogate's  Court. 
CLERK: 

for  sm-rogate's  office.     See  Surrogate.  t 

of  surrogate's  court.     See  Surrogate's  Court. 
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CODICIL: 

defined,  219. 

effect  of,  320. 

may  be  more  than  one,  220. 

term  "will"  includes,  221. 

revocation  of,  331. 

instrument  referred  to  in  will,  distinguished  from,  331. 
See  Probate  of  Will;   Will 
COLLATEEAL  RELATIVES: 

right  of,  to  share  in  intestate's  assets.     See  Distribution  of  Assets. 

descent  of  real  property  to.     See  Heir. 
COMMISSION: 

to  take  testimony,  surrogate's  power  to  issue.    See  Depositions. 
See  Evidence  ;  Surrogate's  Court ;   Witness. 
COMMISSIONS: 

of  executors  and  administrators.     See  Mxeeutors  and  Administrators. 

of  guardian  of  infant.     See  Guardian,  <S:c. 

of  public  administrator.     See  Public  Administrator. 

of  testamentary  trustee.     See  Trustee,  Testamentary. 
See  Fees. 
COMMON  PLEAS,  COURT  OP: 

when  to  act  as  surrogate,  27. 

supplementary  proceedings  in,  on  money  decree,  753. 

trial  in,  on  appeal  from  surrogate's  court,  794. 

trial  in,  on  proceedings  to  sell,  etc.,  lands.     See  Seal  Estate,   Pro- 
ceedings, &e. 
COMPROMISE : 

of  claim,  surrogate's  power  to  authorize,  432,  537. 
See  Payment  of  DecedenVs  Debts. 
CONDITIONAL  WILL.    See  Will. 
CONTEMPT: 

civil  or  criminal,  surrogate's  power  to  punish  for,  60. 

punishment  for,  on  default  as  to  inventory,  418. 

enforcing  decree,  etc.,  by  punishment  for.     See  Enforcement  of  De- 
crees, &e. 

See  Surrogate's  Cowt. 
CONVEYANCE : 

of  lands  sold  to  pay  debts,  etc.     See  Peal  Estate,  Proceedings,  <£c. 
CORONER: 

in  N.  Y.  to  report  to  public  administrator,  331. 

fees  of,  for  services  in  surrogate's  court.     See  Fees. 
See  Sheriff. 
CORPORATION: 

service  of  citation  on,  83. 

power  of,  to  take  under  will,  189. 
See  Will. 
COSTS : 

in  action  by  or  against  executor,  etc.,  476. 

in  action  on  claim  unreasonably  rejected,  etc.,  528. 

in  surrogates'  courts.     See  Costs  in  Surrogate's  Court. 

of  appeal  from  surrogates'  courts.     See  Costs  of  Appeal. 
See  Accountings  by  Executors,  &c.;  Fees. 
COSTS  IN  SURROGATE'S  COURT: 

AWAED   OF. 

general  sections  of  code  inapplicable  to,  760. 
by  intermediate  order,  761. 

same  as  in  action  in  supreme  court,  761. 

is  discretionary,  and  may  be  to  any  party,  761. 
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COSTS  IN  SURROGATE'S  COVRT— continued. 
AwAED  OF — continued. 

by  decree;  in  general,  discretionary  with  surrogate,  7(51. 

but,  where  appeal  taken,  appellate  court  controls,  761. 

like  rule,  where  motion  made  for  new  jury  trial,  761. 

else,  to  successful  party,  of  course,  on  jury  trial,  763. 

in  contested  probate  case,  restricted,  762. 

in  general,  not  made  to  failing  contestant,  in  such  case,  763. 

unless  he  is  special  guardian,  executor,  etc.,  763. 

may  be  payable  out  of  estate,  or  by  party,  764. 

restricted,  where  estate  less  than  $1,000,  764. 
on  dismissing  proceeding  to  compel  new  bond,  etc.,  763. 
additional- allowance,  on  judicial  settlement  of  account,  766. 
Amottnt  of. 

of  intermediate  order,  764. 

same  as  in  action  in  supreme  court,  764. 
awarded  by  decree,  in  surrogate's  discretion,  764,  765. 

includes  disbursements,  764,  765. 

in  contested  cases,  764. 

in  uncontested  cases,  764. 

on  protracted  trial,  764. 

where  surrogate  hears  motion  for  new  trial,  765. 

to  be  inserted  in  decree,  765. 

where  jury  trial  had,  765. 

same  as  in  action  in  supreme  court,  765. 
additional  allowance  on  judicial  settlement  of  account,  766. 

MlSCBLLAUBOUS   PROVISIONS. 

enforcing  payment  of,  not  governed  by  general  sections  of  code,  760. 
security  for,  does  code  regulate,  42  n.  3,  760. 
items  of,  governed  by  law  at  time  of  recovery,  761  n.  1. 
stay  of  proceedings,  in  order  to  coUect  interlocutory,  761  n.  4. 
of  proceedings  to  sell,  etc.,  lands,  preferred  payment  of,  763  n,  4. 
Undbb  former  laws. 

power  to  award,  purely  statutory,  757. 
Revised  Statutes  were  first  legislation  as  to,  757. 
old  code  did  not  apply  to,  758. 
award  of,  in  contested  cases,  758. 

when  court  would,  and  would  not  award,  759. 
award  of,  in  uncontested  cases,  759. 
amount  of,  same  as  in  common  pleas,  758. 

statute  rate  was  the  maximum  -allowable,  758. 
allowance  of  counsel  fee  to  party,  759  n.  3. 
special  provisions  in  New  York  county,  759. 

maximum  rate  made  same  as  in  actions,  759,  760. 

allowance  to  counsel,  in  lieu  of,  760  n.  1. 
of  appeal,  principles  controlling,  763  n.  3. 
COSTS  OF  APPE.^L: 

award  of;  is  discretionary  with  appellate  court,  763. 

is  to  successful  party,  763. 

may  be  payable  out  of  estate,  or  by  party,  763. 

not  made,  on  directing  jury  trial,  on  reversal,  in  probate  cases, 
763. 

where  appeal  ia  from  order,  on  motion  for  new  trial,  on  sale, 
etc.,  of  lands,  763. 

extra  allowance,  in  difdcult  cases,  abrogated,  764. 
amount  of,  765. 

when  awarded  in  surrogate's  court,  same  as  in  supreme,  765. 
See  Appeal  from  Surrogate's  Court. 
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COUNSEL  FEE: 

allowance  of,  on  settlement  of  account,  765. 
See  Accountings  hy  Executors,  &c. 
COUNTERCLAIMS : 

in  action  by  or  againsrexecutor,  etc.,  473. 
COUNTY  CLERK: 

when  to  docket  money  decree,  751. 
COUNTY  COURT: 

supplementary  proceedings  in,  on  surrogate's  decree,  752. 

trial  in,  on  appeal  from  surrogate's  court,  794. 

trial  in,  on  proceedings  to  sell,  etc.,  lands.     See  Seal  Mtate,  Pro- 


COUNTY  JUDGE: 

when  to  act  as  surrogate,  26. 
COUNTY  TREASURER: 

money,  etc.,  paid  into  surrogate's  court,  deposited  with,  r20. 

duty  of,  as  to  dower  fund,  on  sale,  etc.,  of  lands,  631. 

duty  of,  as  to  infant's  surplus  on  sale,  etc.,  of  lands,  633. 

direction  as  to  paying  legacy  or  share  to,  689. 

functions  of,  as  public  administrator.     See  Public  Administrator. 
COURT  OF  APPEALS: 

appeals  to,  in  cause  originating  in  surrogate's  court,  794. 
See  Appeal  from  Surrogate's  Court. 
CREDITOR: 

of  decedent,  as  party  in  surrogate's  court,  97. 

proof  of  character,  as  such,  in  proceeding,  97. 

domestic,  protection  of,  where  ancillary  letters  issue,  275,  331. 

of  decedent,  ascertainment  of.     See  Payment  of  Decedent's  Debts. 
CRIMINAL  CONTEMPT.     See  Contempt. 


DAMAGES: 

for  causing  death,  statute  for  recovery  of,  97,  446. 
See  Assets, 
DEATH : 

of  party  in  surrogate's  court,  eflfect  of,  100,  147. 
of  witness  to  will,  effect  of,  198. 
damages  recoverable  for  causing.     See  Damages. 
DEBTS: 

of  decedent,  payment  of.     See  Payment  of  Decedents  Debts. 
of  decedent;  sale,  etc.,  of  lands  to  pay.     See  Peal  Estate,  Proceed- 
ings, &c. 

See  Legacy. 

DECISION: 

of  surrogate,  form  of,  112. 

Bee  Surrogate  ;  SuiTogate's  Court. 
DECLARATION: 

of  testator,  competency  of,  as  evidence,  312. 
See  Evidence  ;  Probate  of  Will. 
DECREE: 

defined,  750. 

termed,  also,  final  order,  750. 
award  of  costs  by.     See  Costs  in  Surrogate's  Court. 
how  enforced.     See  Enforcement  of  Decrees,  &c. 
See  Order;  Surroga'e's  Court. 


928  INDEX. 

DEPOSIT : 

of  copy  of  citation,  in  post-office,  when  required,  83. 

of  moneys  and  securities,  paid  into  surrogates'  courts,  130,  131. 

of  moneys,  duty  of  executor,  etc.,  as  to,  351,  S05. 

and  custody  of  will.     See  Will. 

DEPOSITIONS : 

taking,  in  the  State,  for  use  in  surrogate's  court,  117. 

taking,  out  of  State,  for  like  use,  118. 
See  Evidence;  Witness. 
DESCENT :      ^ 

of  real  property.     See  Heir. 

DESIGNATION: 

of  parties  to  appeal,  784. 
of  officer  to  act  as  surrogate.     See  Surrogate. 
See  Appeal  from  Surrogate's  Court. 

DESTROYED  "WILL.     See  Lost  Will. 
See  Will. 

DESTRUCTION : 

of  will,  revocation  by.     See  Will. 
See  Lost  Will. 
DEVISE.     See  Will. 

DISABILITY: 

of  surrogate.     See  Surrogate. 

of  witness,  examination  in  case  of.     See  Witness. 
DISCOVERY: 

of  books  and  papers,  surrogate  may  compel,  119. 

of  assets  by  executor,  etc.     See  Assets. 

of  assets  by  public  administrator.     See  Public  Administrator. 

DISPUTED  CLAIM: 

surrogate's  jurisdiction  as  to,  on  accounting,  674-677. 
reference,  etc.,  of,  by  consent.     See  Payment  of  Deeedenfs  Debts. 

DISQUALIFICATION: 

of  surrogate.     See  Surrogate. 

See  Executors  and  Administrators. 
DISTRIBUTION: 

of  assets.     See  Distribution  of  Assets. 

of  proceeds  of  sale,  etc.,  of  decedent's  lands.     See  Real  Estate,  Pro- 
ceedings, <&c. 
DISTRIBUTION  OP  ASSETS : 

tax,  under  U.  8.  laws,  on  distributive  share,  461. 
law  of  intestate's  domicil  governs,  588. 
of  non-resident,  when  surrogate  here  will  make,  588. 
classification  of  kindred  entitled  to,  589. 

lineals,  including  ascendants  and  descendants,  589. 

collaterals,  589. 

rule  where  claimants  of  different  degrees,  589. 
general  policy  of  statute  of,  589. 

widow  provided  for,  589. 

representation  restricted,  as  to  collaterals,  589,  591. 

statute  applies  to  partial  intestacy,  590. 

right  vests  on  intestate's  death,  591. 
doctrine  of  representation  stated,  590,  591. 
right  of  adopted  children,  591. 

act  of  1873,  591. 
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DISTRIBUTION  OF  ASSETS— continved. 

computing  degrees  of  kindred,  593,  593. 

rule  of  canon  law,  593. 

rule  of  civil  and  common  law,  in  force  hero,  593. 
affinity,  in  general,  gives  no  right  to,  594. 
rights  of  various  persons  to,  594-598. 

widow's  share,  in  different  contingencies,  594. 

widow  takes  not  as  next  of  kin,  595. 

when  widow  entitled  to  whole  surplus,  598. 

husband,  where  wife  leaves  no  descendants,  589. 

husband,  in  other  cases,  595. 

children's  shares,  595,  506. 

afterborn  children,  595. 

children  of  half-blood,  595,  596. 

children's  representatives,  596. 

illegitimate  children  of  mother,  596. 

parents'  shares,  596. 

share  of  illegitimate's  mother,  596. 

brothers,  sisters,  nephews,  nieces,  598. 

first  cousins,  598,  599. 
advancements  to  children,  effect  of,  on,  597. 

rule  applies  where  no  land  descends,  597. 

what  is  "  advancement,"  597. 

children,  here,  mean  descendants,  597. 
proceedings  to  compel,  599,  600. 

petition  to  surrogate,  after  one  year  from  letters,  599. 

petition  to  surrogate  within  the  year,  599. 

bond  requirable  in  latter  case,  599. 

practice  on,  resembles  case  of  legacy,  599. 

but  scope  of  controversy  is  wider,  599,  600. 

dismissed  where  claim  disputed,  600. 
to  infant,  or  where  distributee  deceased,  600. 

See  Assets. 
DOCKET: 

of  money  decree,  with  county  clerk,  751. 

See  Enforcement  of  Decrees,  <&c. 
DONATIO  CAUSA   MORTIS: 
origin  of,  482. 
distinguished  from  other  dispositions,  483,  483. 

from  nuncupative  will,  483. 

from  gift  inter  vivos,  483. 

from  legacy,  483. 
unchecked  by  statute,  483. 
strictly  viewed  by  courts,  483. 
subject  of,  483,  484. 
requisites  of,  enumerated,  484. 

apprehension  of  death,  485. 

donor's  death,  485. 

delivery,  486,  487. 
delivery,  rules  govei'ning,  486,  487. 

transfer  of  dominion  necessary,  486. 

must  accord  with  nature  of  gift,  486. 

constructive,  48ii,  487  n.  1. 

of  shares  of  stock,  484  n.  5. 

of  deposit  in  bank,  487  n.  1. 

of  bonds,  487  m.  1. 
revocation  of,  488. 
evidence  of,  488. 
59 
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DOWER: 

surrogate  cannot  admeasure,  55. 

investing  fund  for,  on  sale,  etc.,  of  decedent's  land.      See  Real  Es- 
tate, Pivaeedings,  <&c. 
See  Widow. 

ENFORCEMENT  OP  DECREES  AND   ORDERS: 
Money  deckbe. 

surrogate  or  clerk  to  furnish  transcript.  751. 

may  be  docketed  with  any  county  clerk,  751. 

thereupon  becomes  a  lien  on  land,  752. 

lien  may  be  suspended  or  discharged,  753. 

remains  a  surrogate's  decree,  though  docketed,  753  w.l. 

assigned  or  satisfied,  like  a  judgment,  753. 

execution  against  property;  to  issue  out  of  surrogate's  court,  752. 

returnable  to  surrogate's  court,  753. 

proceedings  thereupon,  as  if  decree  was  judgment,  753. 

proceedings  supplementary  to,  in  what  court,  752. 

part  of  decree  enforceable  by,  753. 
punishment  for  contempt;  for  refusal  or  wilful  neglect,  753. 

after  execution  against  property  unsatisfied,  753. 

or  without  issuing  execution,  in  case  of  executor,  etc.,  753. 

service  of  certified  copy,  an  essential  preliminary,  753. 

practice  in  contempt  proceedings,  754. 

actual  imprisonment,  without  liberties,  754. 

surrogate's  discretion  to  discharge  prisoner,  754,  755. 

conclusive  efiect  of  decree,  755. 

what  is  "wilful  neglect,"  755. 

part  of  decree  enforceable  by,  758. 
action  on  official  bond  of  executor,  etc  ,  756. 

after  execution  against  property  unsatisfied,  756. 

to  be  in  creditor's  name,  75tj. 

assignment  of  bond  unnecessary,  756. 

not  impaired  by  defendant's  imprisonment  for  contempt,  756. 

nor  by  levy  of  execution,  on  property,  75C. 
action  on  the  decree,  43  n.  3. 

limitation  of,  43  n.  3. 
Otheb  deckees. 

certified  copy  to  be  served  on  party,  753. 

punishment  for  contempt ;  for  refusal  or  wilful  neglect,  753. 

practice  in  such  proceedings,  75i. 

actual  imprisonment,  without  liberties,  754. 

surrogate's  discretion  to  discharge  prisoner,  754,  755. 

part  of  decree  enforceable  by,  753. 
Orders. 

enforceable  like  orders  of  supreme  court,  in  action,  750. 
costs  awarded  by;  collectil)le,  also  in  like  manner,  750. 

collecting,  by  stay  of  proceedings,  754. 

contempt  proceedings,  to  enforce,  750,  751. 
Under  former  laws. 

attachment  proceedings,  744-747. 

to  what  orders  and  decrees  applicable,  744. 

process  was  that  of  chancery,.  744. 

practice  on,  744,  745. 

confusion,  as  to  nature  of,  where  decree  for  money,  745,  746. 

leading  decisions  quoted,  745  n.  3,  747  n.  3,  755  n.  4. 

close  imprisonment,  for  mere  non-payment,  finally  negatived,746. 
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ENFORCEMENT  OF    DECREES  AND  OKDmiS— continued. 
Under  former  laws — continued. 

attachment  proceedings,  744-747. 

but  distinction  taken  where  fund  in  possession,  746. 
against  guardian,  on  accounting,  745  n.  3. 
were  only  remedy  to  compel  return  of  inventory,  747. 
precept  issuable  on  interlocutory  order,  747. 
contempt  proceedings;  when  allowed,  744. 

distinguished  from  chancery  attachments,  746. 
action  on  iSond  of  executor,  etc.,  747,  749. 
in  what  cases  allowed,  748  re.l. 

surrogate  to  be  satisfied  of  what,  before  allowing,  749. 
distribution  of  moneys  collected  in,  749. 
execution  against  property,  749. 

surrogate  to  give  certificate  of  amount  of  decree,  749. 
docketing  of  certificate,  749. 

proceedings  on,  as  on  judgment  of  county  court,  749. 
action  on  decree,  749. 
limitation  of,  749. 

See  Surrogate's  Court. 
ESTABLISHMENT  OP  WILL: 

by  action.     See  Will. 
EVIDENCE : 

general  rules  of,  applied  to  surrogates'  courts,  106. 
in  action  by  or  against  executor,  etc.,  473. 
on  probate.     See  Prolate  of  Will. 

See  Surrogate's  Court ;  Witness. 
EXCEPTIONS : 

to  surrogate's  rulings,  how  taken,  etc.,  111-113. 
See  Appeal  from  Surrogate's  Court. 
EXECUTION: 

in  action  by  or  against  executor,  etc.,  475,  547-551. 
against  property,  on  surrogate's  decree,  753. 

See  Enforcement  of  Decrees,  Sc;  Payment  of  Decedent's  Debts. 
EXECUTION  OF  WILL.     See  Will. 
EXECUTOR,  BY  THE  TENOR: 
defined,  363. 

&ee  Executors  and  Administrators;  Letters  Testamentary  ;  Will 
EXECUTOR,  DE  SON  TORT: 
doctrine  of,  124,  426. 

See  Executors  and  Administrators;  Letters  Testamentary;  Will. 
EXECUTORS  AND  ADMINISTRATORS: 
Office  of. 

of  executor ;  title  of,  435. 

derived  only  from  will,  435. 
constructively  created,  426. 
not  assignable,  426. 
de  son  tort,  426. 
of  administrator ;  origin  of,  427. 
belongs  to  next  of  kin,  437. 
representative  character  of,  427 

represents  both  decedent  and  beneficiaries,  438. 
Estate  of. 

is  in  autre  droit,  433,  430  n.  4. 
general  power  over  assets,  434. 
merger  of,  in  individual  estate,  434. 
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EXECUTORS  AND  MfUmiSTHATOTlS— continued. 
Estate  op — eontinved. 

joint  tenancy,  where  two  or  more,  435. 
includes  whole  of  personal  property,  435. 
but  not  real  property,  436. 
in  property  in  possession,  437. 

in  property  held  in  joint  tenancy,  438. 

in  real  property,  under  will,  488,  439. 

devises  in  trust,  489. 

as  donees  of  power,  440. 
in  property  in  action,  443. 

survival  of  rights  under  contract,  444. 

contracts  which  do  not  survive,  445. 

rents  of  decedent's  lands,  445. 

torts  to  decedent's  property,  446. 

torts  to  his  person,  447. 

suit  to  disaffirm  decedent's  acts,  448. 

claims  against  co-representative,  449. 
survivorship  of,  443,  450. 
vesting  of,  450. 

by  relation,  451. 

QuAirPICATIONB  OF  BXECUTOK. 

grounds  of  incompetency  enumerated,  369. 

married  woman  competent,  370. 

status  of  non-resident  aliens,  370. 

conviction  of  crime,  as  affecting  competency,  370. 

certain  grounds  of  incompetency  considered,  371,  S73. 

drunkenness,  371. 

dishonesty,  371. 

improvidence,  371. 

want  of  understanding,  373. 
objections  alleging  incompetency,  273,  373. 

staying  issue  of  letters  thereupon,  373. 

how  disposed  of,  373,  273. 

when  may  be  obviated,  by  giving  bond,  373. 
official  oaths,  368. 
official  bond ;  form  of,  when  required,  273,  313. 

provision  in  will,  dispensing  with,  369. 

liability  under,  and  action  on.     See  Official  Bond. 
Qualifications  of  administratoh. 

grounds  of  incompetency  enumerated,  310,  311. 
competency  of  married  woman,  311. 
official  oath,  311. 

official  bond  (see  Official  Bond),  313. 
Liability. 

for  administration  expenses,  455-460. 

primarily  individual,  456. 

duty  to  incur  what,  456. 

what  are  necessary  and  reasonable  expenses,  457-469. 

employment  of  cleik  or  agent,  460. 
on  decedent's  contracts;  extent  of,  493,  493. 

instances  of,  493  n.  1. 

implied  contracts,  494. 

where  liability  of  decedent  was  joint,  494. 

quasi  contracts,  494. 
for  decedent's  torts,  494,  495. 

statute  rule  as  to,  494. 
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EXBCTITORS  AND  ADMINISTRATORS— co^ij/iaed 
Liability — continued. 

on  their  own  contracts,  495,  496. 

when  such  contracts  bind  estate,  495. 

exceptions  to  rule  exonerating  estate,  496. 

funeral  expenses,  496. 

statute  of  frauds  as  to,  496,  497. 
on  continuing  decedent's  business,  497. 
for  taxes  and  incumbrances  on  realty,  498,  499. 
for  rents,  500. 
incurred  in  making  investments,  501,  503. 

rule  as  to  investment  of  trust  funds,  501. 
where  they  deal  with  estate  for  their  own  benefit,  503. 
on  purchasing  from  beneficiary,  503,  504. 
for  money  boreowed,  505. 
for  moneys  not  deposited,  505. 
joint  and  several  nature  of,  506-509. 

where  one  of  several,  takes  sole  charge,  507  n.  1,  3. 
for  misconduct  of  agent,  507  n.  1. 
for  interest,  510. 

semi-annual  rests,  510. 

compound  interest,  511. 
for  mingling  funds,  513. 
for  mistake,  513. 
for  loss  by  robbery,  513. 
for  incompetency  of  attorney,  513,  514  n.  4. 
for  erroneous  payments,  513. 
miscellaneous  instances  of,  514. 
to  punishment  for  embezzlement,  515. 

Actions,  etc.,  by  and  against. 

in  what  character  brought,  447,  469. 
when  brought  in  individual  character,  448. 
rules  of  survival  and  revivor,  466,  467. 
limitations  of,  450,  467, 468. 
in  what  courts,  409. 
joinder  of  parties  in,  470. 
joinder  of  causes,  471. 
jileadings,  471. 

counter-claims  in,  473. 
removal  of,  to  U.  S.  courts,  473. 
preferences  of,  on  calendars,  473. 
evidence,  473. 

personal  transactions,  etc.,  with  decedent,  473. 
judgments,  474. 
appeals,  474. 
executions,  475. 

supplementarv  proseedings,  475  n.  5. 
costs,  478. 

security  for,  476, 

Commissions. 

rate  of,  prescribed,  700. 

allowance  for  expenses,  in  addition  to,  700,  710. 

of  temporary  administrator,  701. 

denied  to  one  refusing  to  join  in  inventory,  700,*706. 

full,  to  each  of  three,  in  large  estates,  703. 

statute  creates  absolute  light  to,  703. 

the  common  law  denied  all,  703,  703. 
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EXECUTORS  AND  ADMINISTRATORS— (wre^inMet^. 
Commissions — continued. 

no  further  allowaiice  for  extra  services,  703. 

even  where  executor  is  attorney,  704. 
election  between  provision  in  will,  and,  704. 

written  renunciation  in  such  case,  704. 

but  will  may  expressly  give  both,  704. 
where  different  letters  issue,  705. 

in  general,  allowed  in  but  one  capacity,  in  such  case,  705. 
where  executor  also  testamentary  trustee,  705,  706. 
principles  goveining  computation  of,  701. 

what  is  "receiving  and  paying  out,"  701,706. 

when  allowed  only  for  receiving,  701,  706. 

allowed  on  their  claim  against  estate,  707. 

where  land  sold  subject  to  mortgage,  707. 

meaning  of  "moneys  collected,"  in  will,  707. 

proper  basis,  on  accounting,  707. 
on  income,  707, 708. 
none  on  legacies,  707, 708. 
allowed  only  on  settlement  of  account,  708. 
and  on  surrogate's  order,  708. 
retaining,  is  misappropriation,  708. 

charge  of  interest  in  such  case,  708. 
in  general,  earned  only  on  closing  estate,  709. 
when  allowed  on  annual  accountings,  709. 
annual  rests  for  purpose  of  computing,  709. 
apportioning,  where  several  representatives,  703,  709. 
of  insolvent  executor,  applied  on  his  debt  to  estate,  710. 
counsel  fee,  etc.,  in  addition  to,  on  settling  account,  710,  710  n.  4. 

FOBEIGN. 

status  of,  as  parties  in  surrogate's  court,  99. 
defined,  438. 
authority  of,  local,  439. 
qualified  right  of,  to  act  in  this  State,  439. 
cannot  sue  here,  439. 
when  liable  to  be  sued  here,  430. 

grant  of  ancillary  letters,  at  instance  of.     See  Ancillary  Letters. 
See  Letters  of  Administration  ;  Letters  Testamentary;  Will. 
EXPENSES  OP  ADMINISTRATION: 

representative's  duty  and  liability  in  respect  of,  455-460. 
preference  in  payment  of,  539. 

See  Executors  and  Administrators  ;  Funeral  SJxpenses. 
EXPERTS : 

medical,  as  witnesses,  306. 

See  Evidence  ;  Probate  of  Will ;   Witness. 
EXPOSITION  OP  WILL.     See  Will. 
EXPRESS  TRUST : 

of  real  property,  when  valid,  183. 
See  Will. 
EXTRINSIC  EVIDENCE: 

in  aid  of  interpretation  of  will,  348. 
See  Evidence ;   Will. 

PEES: 

of  appraisers,  767, 768. 
taxation  of,  768. 
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PEES — continued. 

of  clerks  for  surrogate's  ofiice,  766,  767. 

may  be  allowed  to  receive  surrogates'  fees  for  copies,  767. 

rate  of,  in  such  case,  767. 
of  clerk  of  surrogate's  court,  767. 

for  copies  of  papers.  767. 

for  naturalization,  767. 

for  taking  affidavit  or  acknowledgment,  767. 

for  services  like  county  clerk's,  767. 
of  coroners,  769. 

same  as  in  supreme  court,  769. 
of  executor  or  administrator,  selling  lands,  etc.,  768. 

additional,  for  counsel,  768. 

are  in  lieu  of  commissions,  768. 
of  freeholder,  selling  lands,  etc.,  768. 

additional,  for  counsel,  768. 

are  in  lieu  of  commissions,  768. 
of  guardian  ad  litem,  769. 

same  as  in  supreme  court,  769. 
of  printers,  768, 

for  making  publication,  768. 

denial  of,  for  "  additional "  publication,  768. 
of  referee,  767. 

same  as  in  supreme  court,  in  action,  767. 

diminution  of  rate,  by  court  or  parties,  767. 
of  sheriff,  769. 

same  as  in  supreme  court,  769. 
of  stenographers,  769. 

for  copies  of  notes,  in  Kings  county,  768. 

for  copies  of  notes,  in  other  counties,  768. 
of  surrogate,  34,  38,  766. 

book  of,  to  be  kept,  34. 

annual  report  of,  38. 

for  travelling  to  take  testimony,  766. 

for  copies  of  papers,  766. 

prohibited  in  other  cases,  766. 

folio  defined,  766. 

for  making,  etc. ,  copy  of  non-resident's  will,  etc.,  bow  paid,  766. 
of  trial  jurors,  769. 

same  as  in  supreme  court,  769. 
of  witnesses,  769. 

same  as  in  supreme  court,  769. 

See  Oommiasions;  Costa  in  Surrogate's  Court. 

PINAL  ORDER  : 

of  surrogate,  defined,  750. 
See  Decree. 

FIXTURES : 

when  assets.     See  Assets. 

POLIO  : 

.  defined,  766. 

POREIGN : 

will,  what  is  a  (see  Will),  287,  388. 

assets,  to  be  inventoried,  409. 

probate.     See  Ancillary  Letters. 

executors  and  administrators.     See  Executors  and  Administrators. 

guardians.     See  Guardian,  c&e. 
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FORMS: 

account  of  executor  or  administrator,  895. 

of  general  guardian,  905. 
affldavit,  for  order  to  serve  citation  on  third  person,  for  infant  or 
incompetent,  801. 

of  service  of  citation,  803. 

to  obtain  order  for  examination  of  infirm  witness,  805. 

of  intention  to  file  objections  against  grant  of  letters  testa- 
mentary, 829. 

to  obtain  order  that  public  administrator  sell  perishable  prop- 
erty, 839. 

to  accompany  petition  to  seize  personal  property  to  prevent 
waste,  840. 

of  public  administrator,  on  applying  for  letters,  841. 

on  motion  for  appointment  of  temporary  administrator,  843. 

of  sufficiency  of  surety  in  official  bond,  849. 

of  failure  to  return  sufficient  inventory,  863. 

to  prove  claim  against  decedent,  868. 

annexed  to  petition  of  infant  over  14  years,  for  guardian,  90S. 
affirmation,  official,  of  executor  or  administrator,  835. 
agreement  to  refer  claim  against  decedent,  869. 
ancillary  letters  testamentary,  839. 
annuity  table,  893. 
answer  to  petition  for  probate,  813. 

containing  objections  to  account,  898 

to  interrogatories  on  attachment,  908. 
appear.inoe  by  attorney  or  general  guardian,  803. 
approval  of  bond,  etc.,  by  surrogate,  878. 
attachment,  for  contempt,  906. 
authentication  of  stenographer's  or  surrogate's  minutes  of  testimony, 

807. 
bond  of  executor  or  administrator,  849. 

of  executor  or  administrator  on  disposing  of  real  jiroperty,  to 
pay  debts,  etc.,  850. 

of  freeholder,  selling  lands,  etc  ,  850. 

of  general  guardian  of  infant's  property,  851- 

of  general  guardian  of  infant's  person,  85i. 

to  prevent  decree  for  delivery  of  assets,  886. 

to  refund  legacy  paid  pursuant  to  decree,  876. 

to  refund  legacy  paid  during  the  year,  pursuant  to  will,  877. 

on  payment  of  legacy  to  general  guardian  of  infant,  877. 
certificate  of  disqualification  of  su  rrogate,  797. 

of  surrogate  to  examination  of  witness  before  surrogate  of  an- 
other county,  807. 

of  correctness  of  transcript  of  stenographer's  minutes,  807. 
citation,  general  form,  798. 

to  attend  probate,  799. 

on  application  for  ancillary  letters.  838. 

on  petition  for  letters  of  administration,  835. 

on  application  of  sureties  in  official  bond,  for  release,  855. 

on  application  to  compel  setting  apart  of  exempt  articles,  863. 

on  application  for  discovery,  etc.,  of  concealed  assets,  865. 

on  application  to  compel  payment  of  debt,  legacy  cr  share,  875. 

on  application  to  sell,  etc.,  lands,  to  pay  debts,  883. 

to  attend  voluntary  settlement  of  account  of  executor,  etc.,  895. 

to  attend  probate  of  heirship,  910. 
commitment  for  contempt,  908. 
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FORMS—  continued. 

consent  to  act  as  special  guardian,  804. 

to  have  person  joined  as  administrator,  834. 

of  widow,  to  accept  gross  sum,  out  of  proceeds  of  sale  for  debts, 
891. 

to  be  appointed  general  guardian,  903. 
decree  granting  or  refusing  probate,  816. 

on  uncontested  probate;  common  form,  818. 

establishing  lost  or  destroyed  will,  818. 

revoking  or  confirming  probate,  832. 

awarding  ancillary  letters  testamentary  or  of  administration,  838. 

granting  letters  of  administration,  835. 

for  payment  of  debt  by  temporary  administrator,  844. 

revoking  letters  on  resignation  of  executor,  etc.,  848. 

revoking  letters,  on  failure  to  give  new  bond,  etc  ,  854. 

releasing  surety  in  official  bond,  855. 

to  set  apart  exempt  articles,  etc.,  863. 

for  delivery  of  assets,  867. 

for  execution  on  judgment  against  decedent,  874. 

for  payment  of  debt  by  executor,  etc.,  870. 

for  the  sale  of  lands,  to  pay  debts,  etc.,  883. 

to  lease  or  mongage  lands,  for  such  purpose,  883. 

settling  account  of  executor,  etc.,  and  directing  distribution, 900.  > 

appointing  general  guardian,  on  petition  of  infant,  903. 

granting  ancillary  letters  of  guardianship,  904. 

for  commitment,  in  contempt  proceedings,  908. 

of  probate  of  heirship,  910. 
deed  of  executor,  etc.,  on  sale  of  lands,  to  pay  debts,  889. 
entry  of  valid  demands,  in  proceedings  to  sell,  etc.,  lands  for  debts, 

893.  _ 
examination  of  witness  before  surrogate  of  another  county,  806. 

of  subscribing  witness,  to  prove  will,  815. 

as  to  custody  of  will,  815. 

as  to  handwriting  of  attesting  witness,  816. 
exceptions  to  referee's  report  on  account,  900. 
execution,  on  surrogate's  decree  for  money,  876. 
interrogatories  under  commission  to  take  testimony  of  foreign  wit- 
ness, on  probate,  819. 

in  attachment  proceedings,  before  surrogate,  908 
inventory  of  decedent's  assets,  858. 

of  general  guardian,  905. 
letters  testamentary,  835. 

of  administration  with  will  annexed,  833. 

of  administration,  837. 

of  administration  de  bonis  non,  838. 
notice  of  examination  of  infirm  witness,  805. 

requiring  examination  of  witnesses,  on  probate,  815. 

of  application  by  public  administrator,  for  letters  of  administra- 
tion, 841. 

of  motion  for  appointment,  of  temporary  administrator,  841. 

of  appraisement  of  decedent's  assets,  858. 

to  creditors,  to  present  claims,  868. 

that  claim  against  decedent  is  disputed,  868. 

to  widow,  as  to  satisfaction  of  dower,  out  of  proceeds  of  sale, 
etc.,  of  lands,  890. 

of  distribution  of  such  proceeds,  891. 

of  motion  to  confirm  referee's  report  on  account,  900. 

of  appeal  from  surrogate's  court,  911. 
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oath  of  executor  or  administrator,  835. 
of  appraiser,  8!57. 
to  inventory,  860. 
to  account  of  executor,  etc.,  897. 
objections!  against  the  granting  of  letters  testamentary,  830. 
offer  to  refer  claim  against  decedent,  888. 
order  establishing  authority  of  officer  to  act  as  surrogate,  798. 
for  service  of  citation  out  of  State,  or  by  publication,  799. 
for  service  of  citation  directed  to  iurants  or  incompetent  per- 
sons, 801. 
appointing  special  guardian,  804. 
for  notice  of  examination  of  infirm  'witness,  805. 
for  examination  fif  v^itness  be'ore  another  surrogate,  806. 
of  reference  of  questions  of  fact,  etc.,  807. 
of  reference,  on  consent,  808. 
for  leave  to  intervene,  on  probate,  814. 
that  executor  qualify  or  be  deemed  to  have  renounced,  824. 
that  executor  be  deemed  to  have  renounced,  824. 
for  staying  grant  of  letters,  830. 
on  objections  to  grant  of  letters,  831. 
for  supplementary  letters  testamentary,  831. 
for  sale  of  perishable  property,  by  public  administrator,  839. 
that  public  administrator  seize   personal  property  to  prevent 

waste,  840. 
for  letters  of  temporary  administration,  843. 
enjoining  executor,  846. 
revoking  letters  testamentary,  847. 
allowing  accounting  for  purpose  of  discharge,  848. 
allowing  deposit,  to  reduce  penalty  of  ofiicial  bond,  853. 
for  new  sureties,  in  ofiicial  bond,  854. 
permitting  person  aggrieved  to  sue  on  official  bond,  857. 
appointing  appraisers,  857. 

for  further  time  to  return  inventory,  861.  -^ 

to  return  inventory  or  show  cause,  862. 
to  show  cause  why  executors,  etc.,  disagreeing  should  not  be 

directed,  864. 
for  deposit,  where  executors,  etc.,  disagree,  864. 
for  attendance  of  person  charged  with  concealing  assets,  866. 
as  to  requisites  of  bond  to  prevent  decree  for  delivery  of  assets, 

866. 
to  advertise  for  claims  against  decedent,  867. 
of  reference  of  claim  against  decedent,  869. 
permitting  compromise  of  claim,  870. 
to  show  cause,  on  applying  for  leave  to  issue  execution  on 

judgment  against  executor,  etc  ,  873. 
that  such  execution  issue,  873. 
concerning  citation,  on  application  to  sell,  etc.,  lands,  to. pay 

debts,  883. 
to  execute  decree  for  sale,  etc.,  of  lands,  to  pay  debts,  886. 
appointing  freeholder  to  sell,  etc.,  lands,  to  pay  debts,  887. 
confirming  sale  of  lands,  to  pay  debts,  888. 
to  publish  notice  of  distributing  proceeds  of  sale  of  lands  for 

debts,  891. 
of  distribution  of  such  proceeds,  892. 
referring  account  of  executor,  898. 
that  guardian  file  inventory  and  account,  905. 
directing  interrogatories  on  attachment,  907. 
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petition  to  establish  authority  of  ofBcer  to  act  as  surrogate,  797. 

for  appointment  of  special  guardian,  803. 

for  probate  of  will,  808. 

for  probate  of  will,  where  citation  unnecessary,  811. 

for  probate  of  nuncupative  will,  811. 

for  probate  of  lost  or  destroyed  will,  813. 

for  leave  to  intervene  on  probate,  814. 
~-to  revoke  probate  within  one  year,  830. 

to  compel  executor  to  quality,  823. 

for  supplementary  letters  testamentary,  836. 

for  ancillary  letters  on  foreign  probate,  837. 

for  letters  of  administration  with  the  will  annexed,  838. 

for  letters  of  administration,  833. 

for  letters  of  administration,  de  bonis  non,  836. 

for  order  to  seize  personal  property,  to  prevent  waste,  839. 

for  temporary  letters  on  estate  of  absentee,  843. 

for  payment  of  debt  by  temporary  administrator,  844.  "^"^ 

for  revocation  of  letters  testamentary,  or  of  administration,  846. 

of  executor  or  administrator,  for  discharge  upon  resignation, 847. 

for  leave  to  reduce  penalty  of  official  bond,  by  deposit,  851. 

by  person  interested,  to  compel  new  official  bond  or  sureties  to 
be  furnished,  853. 

of  surety  in  official  bond,  to  be  released,  855. 

by  person  aggrieved,  for  leave  to  sue  on  official  bond,  856. 

for  further  time  to  return  inventoi'y,  8G1. 

to  compel  setting  apart  of  exetppt  articles,  863. 

for  directions  to  executors,  etc.,  disagreeing,  864. 

for  discovery,  etc.,  of  concealed  assets,  865. 

for  leave  to  compromise  claim,  869. 

for  leave  to  issue  execution  on  judgment  against  executor,  etc., 
870. 

for  leave  to  issue  execution  on  judgment  against  decedent,  873. 

for  payment  of  debt,  after  six  months  from  letters,  874. 

for  payment  of  legacy  or  distributive  share,  874. 

to  sell,  etc.,  lands,  to  pay  debts,  878. 

by  executor,  etc.,  for  citation  to  attend  voluntary  settlement  of 
account,  894. 

by  infant  over  fourteen  years,  for  guardian,  901. 

for  appointment  of  guardian  for  infant  under  fourteen  years,  903. 

for  ancillary  letters  of  guardianship,  904 

for  probate  of  heirship,  909. 
receipt  by  depositary  of  securities,  deposited  to  reduce  official  bond, 

853. 
record  of  examination  of  witness  before  surrogate  of  another  county, 

806. 
renunciation  of  executor,  834. 

of  right  to  letters  of  administration,  834. 
report  of  sale  of  lands,  to. pay  debts,  887. 

of  referee,  to  whom  account  referred,  898. 
retraction  of  executor's  renunciation,  835. 
statement  of  account,  for  judicial  settlement,  895. 
subpoena  from  surrogate's  court,  804. 
undertaking  on  appeal  from  surrogate's  court,  911. 

on  appeal  from  surrogate's  money  decree,  913. 
verification  of  petition,  811. 

of  general  guardian's  inventory  and  account,  906. 
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■waiver  of  service  of  citation,  803. 

of  cross-interrogatories,  upon  commission,  830. 
warrant  to  seize  assets  withheld,  etc.,  867. 

of  attachment  from  surrogate's  court,  906. 
of  commitment,  908. 
FRAUD : 

effect  of,  on  will  ("see  Will),  174-176. 

FREEHOLDER : 

appointed  to  sell,  etc.,  lands.     See  Bed  Estate,  Proceedings,  &c. 

FUNERAL  EXPENSES: 

preference  of  claim  for,  451,  539,  630. 
whose  duty  to  incur,  451,  452. 
are  not  a  debt  of  decedent,  453. 
no  suit  for,  against  estate,  453. 
representative's  personal  liability  for,  453. 

allowance  for,  on  accounting,  453. 
what  reasonable,  453. 

as  against  creditors,  454. 

monument,  454. 

burial  plot,  454. 

mourning  dress,  455. 
sale,  etc.,  of  lands,  to  pay.     Q<it  Real  Estate,  Proceedings,  &c. 

See  Accnmtings  iy  Executors,-  &e  ;  Executors  and  Administra- 
tors ;  Expenses  of  Administration. 


OIFT,  CAUSA  MORTIS     See  Donatio,  causa  mortis. 
GUARDIAN  AD  LITEM:  ' 

general  guardian  of  infant  may  act  as,  103. 
surrogate's  power  to  appoint,  103. 

for  infant,  103 

^br  incompetent,  103. 
consent  of,  necessary,  103. 
application  for  appointment  of,  104. 

notice  of,  104,  103. 

order  to  show  cause  on,  101. 
nomination  of,  105. 
fees  of,  for  services  in  surrogate's  court.     See  Fees. 

See  Infant ;  Surrogate's  Court. 
GUARULAN,  BY  WILL  OR  DEED: 

appointment;  may  be  by  will  or  deed,  735. 

for  what  children  permitted,  735. 

is  for  minority  or  less  time,  735. 

may  be  by  father,  without  mother's  consent,  735,  735  n.  5. 

by  mother,  where  father  dies  without  making,  736. 

not  defeated  by  subsequent  appointment  of  surrogate,  736. 

not  confined  to  infants  with  property,  736. 
powers  and  duties  of,  defined,  736. 
prerequisites  to  authority^-to  act,  736. 

will  must  be  jiroved  and  letters  of  guardianship  issued,  736. 

deed  must  be  recorded  in  county  of  grantor's  residence,  786, 737. 

failure  to  record  deed  for  three  months  after  death,  effect  of,  737. 
by  will ;  to  take  oath  within  thirty  days  from  probate,  737. 

filing  objections  to  issue  of  letters  to,  737. 

I'enunciation  of,  proceedings  for,  737, 
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GUARDIAN,  BY  WILL  OR  T>^ED— continued. 
requiring  security  from,  738. 

proceedings  same  as  in  case  of  executor,  738. 

petition  and  citation  on,  738. 

decree,  738. 
compelling  filing  of  ioventory  and  account  by,  738. 

what  surrogate's  court  has  jurisdiction  as  to,  738. 

annually,  in  subsequent  years,  738. 
judicial  settlement  of  account  of,  738,  739. 

compellable,  as  of  surrogate's  guardians,  739. 

decree  upon,  has  effect  of  supreme  court  judgment,  739. 
removal  of,  by  surrogate's  court,  739. 

upon  whose  application,  739. 

proceedings  for,  are  same  as  in  case  of  testamentary  trustee,  739. 

suspension  of,  pending  proceedings,  739. 

when  successor  may  be  appointed  after,  739. 
resignation  of,  permitted,  741. 

proceedings  on,  same  as  in  case  of  surrogate's  guardians,  741. 
bond  of,  and  action  thereon.     See  Official  Bond. 
GUARDIAK,  GENER.AL: 

Stjrkogatb's  jurisdiction  to  appoint. 

power  of  surrogate;  same  as  chancellor's,  712. 

extends  to  child  of  living  parents,  713. 

and  to  property  of  infant  married  woman,  712,  713. 

but  not  to  her  person,  717. 
grounds  of,  713. 

residence  of  infant  in  surrogate's  county,  713. 

or  property  therein,  if  infant  resides  out  of  State,  713. 

actual,  not  merely  legal,  residence  intended,  713. 
effect  of  prior  appointment,  on  surrogate's  power,  714. 

may  appoint,  if  prior  guardian's  olflce  terminated,  etc.,  714. 
Pkoceedtngs  to  appoint. 

petition;  requisite  allegations  of,  714,  715. 

what  to  allege,  where  infant  non-resident  married  woman,  714. 

prayer  of,  where  infant  fourteen  years,  or  over,  714. 

prayer  of,  where  infant  under  fourteen  years,  714. 
citation;  not  always  essential,  715. 

time  of  service  of,  on  infant  petitioner's  father,  715. 

to  relatives,  is  discretionary  with  surrogate,  715,  716. 

yet  is  deemed  necessary,  to  give  information,  715  n.  3,  716. 

to  whom,  where  petitioner  a  married  woman,  715  n.  5. 

inquiry  whether  relatives  reside  in  county,  before  issuing,  715. 
hearing;  proceedings  on,  716. 

person  not  a  party  may  intervene,  716. 

inquiry  into  circumstances,  where  no  citation,  716. 

inquiry  as  to  infant's  circumstances  and  property,  717. 

subpoena  to  attend  and  testify  at,  717. 

assigning  day  foi-,  717. 
selecting  guardian,  717,  718. 

guardians  of  person  and  estate  may  be  different  persons,  or  not, 
713. 

infant,  of  fourteen  or  over,  may  nominate,  717. 

but  surrogate  must  approve,  717. 

neglect  to  nominate,  effect  of,  717. 

surrogate  to  nominate  for  infant  under  fourteen,  717. 

surrogate's  discretion  as  to,  is  broad,  718. 

not  restricted  to  relatives,  718. 

but,  ceteris  paribus,  relatives  preferred,  718. 
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GUAKDIAN,  GE'N'ERAL—oontinwed. 
Pbocbbdinqs  to  appoint — continued. 
selecting  guardian,  717,  718. 

non-resit]  ent  relatives,  718. 

step  mother,  718. 
decree;  surrogate  must  make,  716. 

he  must  be  satisfied  of  what,  before  making,  717. 

made  with  or  without  citation,  717. 

validity  of,  where  petition  sufficient,  718,  719. 
Office  of. 

for  infant  under  fourteen  is  temporary,  719. 

but  he  holds  till  successor  appointed,  719. 
where  two  or  more,  is  joint  and  several,  719, 

continues  to  survivor,  719. 
is  deemed  authority  coupled  with  interest,  719. 
oath  of;  to  be  filed  before  letters,  719. 
bond  of;  guardian  of  property  must  give,  719. 

guardian  of  person  may  be  required  to  give,  719,  720. 
powers  and  duties  appertaining  to,  730,  731. 

keeping  up  inheritance,  730. 

avoiding  waste,  721. 

surrendering  estate,  731. 

accounting  to  infant,  731. 

applying  property  to  support;  on  surrogate's  direction,  733. 

demands,  compromises,  and  suits,  731  n.  3. 

dealing  with  infant,  731  n.  3. 
AcconNTiNGs. 

annual  inventory  and  account ;  to  be  filed,  733. 

contents  ot  inventory,  723. 

contents  of  account,  733. 

purpose  of  filing,  733. 

affidavit  to,  form  of,  733. 

scrutiny  of,  by  clerk  or  examiner,  734. 

remedy  where  not  filed,  or  defective,  734. 

order  for  further,  724. 

removal  for  default  as  to,  724. 

special  guardian  appointed  to  procure  such  removal,  734. 
judicial  settlement  of  account,  725. 

of  guardian  of  property,  who  may  apply  for,  735. 

of  guardian  of  person,  who  may  apply  for,  735. 

proof  of  receipt  of  property,  in  such  case,  735. 

foreign  committee  cannot  compel,  735  n.  3. 

guardian  himself  may  apply  for,  726. 

procedure  on,  same  as  in  case  of  executors,  etc.,  736. 

citation  for,  736. 

guardian  to  attend  and  account,  726. 

affidavit  to  account  rendered,  736. 

production  of  vouchers,  736. 

examination  of  guardian,  737. 

allowance  for  property  lost,  etc.,  737. 

limited  to  proceedings  had  under  letters,  737. 

decree  on,  principles  governing,  730. 

surrogate's  power  to  decree  payment,  etc.,  737. 
compensation,  728,  739. 

none,  for  services  before  appointment,  737. 

for  legal  services,  727  n.  6,  739. 

statutes,  as  to  rate  of,  considered,  738. 

in  general,  allowed  in  only  one  capacity,  738. 
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GUARDIAN,  Q^'N'EViAL,— continued. 
Accountings — continued. 
compensation,  728,  729. 

full  and  balf-commiesions,  728,  739. 
full,  on  each  annual  account,  except  first,  729. 
interest  on  moneys,  when  chargeable  with,  730. 
Removal. 

grounds  for,  enumerated,  730,  731. 
what  is  incompetency,  730  n.  2. 
remarriage  of  widow,  who  is  guardian,  731. 
instance  of  intemperance,  731  n.  1. 
who  may  apply  for.  731. 
petition  to  surrogate's  court;  prayer  of,  731. 
inquiry  before  citation;  subpoena  therefor,  702. 
citation ;  when  to  issue,  732. 

suspending  guardian,  on  issue  of,  733. 
effect  of  order  of  suspension,  733. 
decree  of  revocation,  732. 
avoiding  revocation,  in  certain  cases,  733. 
appointing  successor,  after,  732  re.  5. 
Resignation. 

of  what  guardians,  surrogate  may  permit,  741. 
petition  for;  guardian  may  present,  741. 
to  what  court,  741,  741  n.  3. 
prayer  of,  741. 

surrogate  may  decline  to  entertain,  741. 
citation,  741. 

notice  to  third  persons,  in  surrogate's  discretion,  741. 
guardfan  ad  litem  must  be  appointed,  741. 
hearing;  reasons  must  be  sho-,vn,  741. 
order  to  account,  as  preliminary  to,  742. 
decree  permitting,  on  accounting  and  delivery,  742. 
compelling  judicial  settlement,  after  discharge  on,  742. 

liability  of  suruties  until  such  settlement,  743.     „- .__ 

Ancillakt. 

of  property  of  non-resident  infant,  733,  734. 
."lurrogate  may  appoint,  733. 
infant  must  reside  in  U.  S.,  733. 
foreign  guardian  may  be  appointed  as,  733. 
such  guardian  must  have  given  security,  733. 
but  security  need  not  be  a  bond,  733  n.  4. 
petition  for  letters,  by  foreign  guardian,  734. 
what  to  accompany  petition,  734. 
inquiiy  as  to  debts  due  to  residents,  734. 
decree  for  letters,  when  granted,  734. 
need  not  file  oath  of  office,  734. 
powers  of,  under  ancillary  letters,  734. 
relations  of,  to  resident  guardian,  executor,  etc.,  734. 
Miscellaneous  provistons. 

general  power  of  supervision  conferred  on  surrogate,  711. 
supervisory  power  exercised  according  to  statute,  711. 
surrogate's  power  to  enjoin,  711  n.  3. 
appointment  by  supreme  court,  etc.,  713. 
general  rules  of  practice  regulate,  713. 
surrogate's  relation  to  guardian  so  appointed,  712. 
guardians  in  socage,  powers  and  duties  of,  730. 
who  are,  736  n.  8. 
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GUARDIAN,  GENERAL— continued. 

MiscBLLANBOus  p'ROYisioNS—coniinued. 

calling  guardian  to  account  by  action,  733  n.  1. 
foreign  guardians,  how  far  recognized  here,  733. 

instance  of  international  comity,  733  n.  3. 
bond  of,  and  action  thereon.     See  Official  Bond. 

GUARDIAN  IN  SOCAGE: 

powers  and  duties  of,  730. 

HABITUAL  DRUNKARD.     See  Idiots,  Lunatics,  etc. 

HALF-BLOOD : 

relatives  of.     See  Distribution  of  Assets ;  Heir;  Letters  of  Adminis- 
tration. 
HANDWRITING : 

proof  of,  on  probate,  198. 
See  Probate  of  Will. 
HEIR: 

defined,  90. 

as  party  in  surrogate's  court,  90. 
descent  of  real  property  to,  91  ».  1. 
may  sue  for  reimbursement,  after  lands  sold,  etc.,  637. 
proof  of  character  as.     See  Probate  of  Heirship. 
See  Next  of  Kin . 
HUSBAND : 

of  decedent,  not  next  of  kin,  96. 

of  decedent,  rights  of,  to  share  in  assets.    See  Distraction  of  Assets. 
See  Widow. 


IDIOTS,  LUNATICS,  Etc.  : 

service  of  citation  on,  83. 

appearance  by  committee,  in  surrogate's  court,  103. 
appointment  of  guardian  ad  litem  for,  108. 
cannot  make  will,  173. 

See  Habitual  Drunkard. 

ILLEGITIMATE: 

relatives,  rights  of  succession  of,  94,  596. 
See  Distribution  of  Assets  ;  Heir. 

INCUMBRANCES : 

on  laud,  right  and  duty  of  executor,  etc.,  to  pay,  498. 
See  Executors  and  Administrators. 
INFANT : 

appearance  by  general  guardian, -in  surrogate's  court,  103. 

party,  appointment  of  guardian  ad  litem  for,  103-105. 

direction  as  to  payment  of  share  of,  on  accounting,  688. 

children  of  decedent,  exempt  articles  for.     See  Assets. 

guardians  of  person  and  property  of.      See  Guardian  by  Will  or 

Deed;  Guardian,  General. 
payment  and  investment  of  legacy  to.     See  legacy. 
investment  of  share  of,  in  proceeds  of  lands  sold,  etc.     See  Real 
Estute,  Proceedings,  &c. 

INHERITANCE: 

of  real  property.    See  Heir. 
probate  of.     See  Probate  of  Heirship. 
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INJUNCTION: 

surrogate's  power  to  grant,  59,  63. 

See  Surrogate's  Court. 
INTEREST: 

on  funds,  liability  of  executor,  etc.,  for,  510,  511. 
when  payable  on  general  legacy,  586. 
liability  of  general  guardian  for,  730. 

See  Executors  and  AdminisU'ators ;  Guardian,  &c.;  Legacy. 
INTEREST  IN  ESTATE: 

or  fund;  defined,  98. 

allegation  of,  when  sufficient,  98. 

effect  of,  on  competency  of  witness,  302,  303. 

INTERMEDIATE  ACCOUNT.     See  Accountings  by  Executors,  &c.;  Guardian, 

die;    Trustee,  Testamentary. 
INTERPRETER: 

for  surrogate's  court  in  Kings  county,  33. 

INTERVENTION  OF  PARTIES.     See  Parties  in  Surrogate's  Court. 
See  Surrogate's  Court. 

INTESTATE.     See  DistrHution  of  Assets ;  Heir;  Letters  of  Administration. 
INVENTORY: 

of  decedent's  assets.     See  Assets, 
to  be  filed  by  guardian.     See  Guardian,  <&c. 
INVESTMENT  : 

duty  and  responsibility  of  executor,  etc.,  as  to,  500-503. 
ratification  or  rejection  of,  on  accounting,  680. 
of  legacy.     See  Legacy. 

oi  proceeds  of  sale,  etc.,  of  decedent's  lands.    See  Real  Estate,  Pro- 
ceedings, &e. 

See  Accountings  ly  Executors,  <&c.  ;  Executors  and  Adminis- 
trators ;  Guardian,  &c. 
IRREGULARITY: 

effect  of,  on  surrogate's  decrees,  etc.,  53. 
surrogate's  power  to  correct,  61. 
See  Surrogate's  Court. 


JOINDER: 

of  person  not  entitled,  in  administration,  300. 

of  parties  and  causes,  in  action  by  and  against  executor,  etc.,  470, 
471. 

See  Ececuiors  and  Administrators;  Letters  of  Administration. 

JUDGMENT : 

in  action  by  or  against  executor,  etc.,  474. 
against  decedent,  a  preferred  debt,  539,  541. 
See  Decree  ;  Order. 
JUDICIAL    SETTLEMENT   OF  ACCOUNT.     See  Accountings  ly  Executors 
and  Administrators;  Guardian,  &c. ;  Trustee,  Testamentary. 

JURISDICTION : 

of  federal  courts  in  testamentary  cases,  70. 
of  supreme  court,  etc.,  in  probate,  etc.,  cases,  137,  639. 
of  surrogate's  court  in  general.       See  Letters  of  Administration  ; 
Probate  of  Will;  Surrogate's  Court. 

JURY  TRIAL: 

under  surrogate's  order,  115. 

allowed  only  in  proceedings  to  dispose  of  lands,  115. 

60 
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JURY  TBIA-L— continued. 

under  surrogate's  order,  115. 

disposition  of  verdict,  116. 

costs  on,  116. 

ne-w,  ill  such  case,  how  granted,  116. 
when  to  be  awarded  on  appeal  from  surrogate's  court,  794. 

See  Appeal  from  Surrogate's  Court ;  Beal  Estate,  Proeetdings,  c6c. 


LAND  CONTRACT: 

applying  decedent's  interest  in,  to  payment  of  debts,  etc.     See  Beal 
Estate,  Proceedings,  &c. 

LAPSE: 

of  legacy.    See  Legacy. 

LATENT  AMBIGUITY: 

in  will,  discussed,  349.     See  Will. 

LEASE: 

when  assets.     See  Assets. 

of  lands  to  pay  debts,  etc.     See  Real  Estate,  Proceedings,  &c. 

LEGfACY: 

KlBDS  OF. 

different  kinds  and  characteristics  enumerated,  556. 
specific;  defined,  557. 

abates  when,  557. 

when  payable,  557. 

necessary  description,  557,  558. 
demonstrative  ;  defined,  558. 

qualities  of,  558. 
general;  defined,  558. 

presumption  of  generality,  558. 

includes  annuity,  558. 

residuary  is,  558. 
residuary;  what  carried  by,  558,  559. 
vested  and  contingent;  defined,  559. 

principles  for  distinguishing  between,  559. 

distinction  relates  mainly  to  lapse,  559. 
absolute  and  conditional;  defined,  560. 

conditions  precedent  and  subsequent,  560. 

accepting  conditional,  561. 

disposition  of  rejected  conditional,  561. 
cumulative;  defined,  563. 

presumption  is  against,  563. 

intent  of  will  governs  as  to,  563. 
legacy  charged  on  land,  563. 
legacy  in  lieu  of  do\7er,  564. 

principles  governifig,  564. 

preference  and  abatement  of,  564. 
legacy  to  executor,  561,  564. 

when  deemed  conditional  on  acting,  561. 

in  lieu  of  commissions,  564. 

election  in  such  case,  564. 
legacy  to  debtor,  564,  565. 

when  deemed  satisfaction  of  debt,  564,  565. 

of  amount  of  debt,  in  terms,  565. 

not  implied  by  debtor's  nomination  as  executor,  565,  666. 

validity  of,  as  against  creditors,  566. 
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LEGACY — contirMecL. 
Kinds  ot' — continued. 
legacy  for  life,  566. 

if  specific  and  perishable,  is  absolute,  566. 
if  general,  legatee  has  only  income,  566,  567. 

Fatlierb  of. 

ademption  of  specific,  567,  568. 

what  effects,  568. 

by  alteration  of  fund,  567  n.  4. 

intent  immaterial,  568. 

case  of  bond  and  mortgage  foreclosed,  568. 
ademption  of  demonstrative,  568,  569. 
ademption  of  general,  569,  570. 

effected  by  advancement,  569. 

advancement  presumed  a  satisfaction,  569. 

testator  must  stand  in  loco  parentis,  569. 

evidence  of  advancement,  570. 
ademption  of  legacy  to  debtor,  570. 
abatement,  571-573. 

general  doctrine  as  to,  571. 

order  of,  573. 

occurring  after  payment;  refunding,  573. 

by  birth  of  child,  after  will,  573. 
lapse,  574-576. 

effected  by  legatee's  death,  before  testator's,  574. 

statutory  exception  in  favor  of  descendants,  574. 

construction  of  such  statute,  574. 

of  bequest  to  joint  legatees,  on  death  of  one,  574. 

by  legatee's  death,  after  testator's,  when,  575. 

in  such  case,  confined  to  contingent  legacies,  575. 

when  bequest  depends  on  prior  estate,  575. 

where  legacy  to  creditor,  whose  representative  accepts,  576. 

legacy  subject  to,  falls  into  residue,  576. 

where  legacy  charged  on  land,  576. 

Payment  of. 

legatee  entitled  to,  after  one  year  from  letters,  577. 
executor's  option  to  make,  before  year  ends,  577,  580. 
within  the  year,  direction  in  will  for,  577. 

bond  may  be  required  in  such  case,  577. 
executor's  assent  completes  right  to,  578. 
action  to  compel,  after  one  year,  573, 579. 

lies,  upon  demand  and  refusal,  578. 

limitation  of,  578,  579. 

want  of  assets  not  pleadable  in,  579. 

execution  in ;  leave  to  issue,  579. 

undertaking  before  execution  in,  579,  580. 
special  proceeding  to  compel,  after  one  year,  580. 

practice  in,  same  as  for  payment  of  debt,  580. 
special  proceecing  to  compel,  within  one  year,  580. 

surrogate  has  discreti(m  to  entertain,  580. 

requisites  of  petition.  581. 

what  must  be  proved,  580,  581. 

reference  of,  5''3. 

decree  in,  bond  necessary  before,  583. 
surrogate's  authority  as  to,  in  general,  581,  583. 

cannot  decree  payment,  while  will  contested,  581. 

questions  determinable  on  application  for,  583. 
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Payment  of — continued. 

where  legatee  is  an  infant,  583,  584. 

to  whom  made,  in  such  a  case,  583. 

to  general  guardian,  on  giving  security,  584. 

petition  by  guardian  therefor,  584. 

otherwise  surrogate  to  direct  investment,  584. 

petition  for  such  direction,  584. 
where  legatee  a  married  woman,  585. 
limitation  of  surrogate  proceeding  for,  585. 
when  to  include  interest,  586,  587. 

interest  runs  from  end  of  year,  580. 

direction  for  interest,  in  will,  586. 

exception  to  such  rule,  in  favor  of  child,  586,  587. 

and  in  case  of  general  annuity,  587. 
Other  provisions. 

mis-description  of,  in  will,  effect  of,  254. 

tax  on,  under  U.  S.  laws,  461. 

direction  as  to  payment  of,  where  legatee  unknown,  688. 

direction  as  to  payment  of,  to  county  treasurer,  689. 

See  Payment  of  Decedent's  Debts;  Will. 
LETTEES  OF  ADMINISTRATION: 
Jurisdiction  to  grant. 

nature  and  extent  of,  291,  292. 
definition  of  intestate,  291. 
enlarged  by  code,  293. 

cases  where  surrogate  possesses,  enumerated,  292. 
determining  to  which  surrogate  it  belongs,  293,  294. 
cases  where  exclusive  or  concurrent,  293, 294. 
definition  of  personal  property,  and  of  assets,  295. 
definition  of  residence,  for  purpose  of,  395. 
when  acquired,  295. 
Who  entitled  to. 

statute,  as  to  order  of  preference,  396. 

preference  of  public  administrator,  397. 

preference  of  county  treasurer,  297. 

general  intent  of  the  statute,  397. 

effect  of  interest,  397,  399. 
instances  of,  298. 
right  is  personal,  398. 
preferences  in  a  class,  398,  299. 

males  to  females,  399. 

whole  blood  to  half,  399. 

unmarried  woman's,  abrogated,  299. 
on  married  woman's  estate,  299. 

husband  entitled  to,  399,  300. 

husband's  executor,  when,  300. 
joinder  of  one  not  entitled,  300. 

allowed  only  on  consent,  300. 
Grant  of. 

who  may  apply  for,  300. 

petition ;  requisite  allegations  of,  301,  302. 

allegation  as  to  renunciation,  802. 

prayer  of,  303. 

to  pray  for  decree,  in  all  cases,  803. 
renunciation  of  right  to,  303. 

form  of,  prescribed,  303. 

absolute  or  qualified,  803. 

retraction  of,  303. 
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LETTERS  OF  ADMINISTRATION— coaJiwei. 
GBAisfT  OF — continned. 

citation ;  not  to  issue  of  course,  303,  304. 

presumptive  proof  required  before,  304. 

cases  wtiere  it  must  issue,  804,  305. 

when  to  issue  in  surrogate's  discretion,  305. 

contents  and  service  of^  305. 
appearance  by  person  not  cited,  305,  306. 
hearing ;  proceedings  on,  306-308. 

two  kinds  of,  306. 

surrogate  cannot  delegate  judicial  powers,  306. 

proof  of  death,  306,  306  n.  4. 

proof  of  intestacy,  307. 

stay,  on  allegation  of  will,  307. 

proof  of  residence,  307. 

proof  of  assets,  308. 

questions  of  marriage,  legitimacy,  etc.,  308. 
decree ;  when  may  be  made  on  presenting  petition,  304. 

proof  pre-requisite  to,  304. 

always  to  be  made,  309. 

may  be  made  without  personally  examining  grantee,  309. 

may  award  letters  to  any  party,  309. 
form  of  letters,  310. 
Effect  of. 

are  foundation  as  well  as  evidence  of  authority,  313, 313. 

conclusive  evidence  of  authority,  until  revoked,  313. 

vest  authority,  by  relation,  313. 

as  estoppel,  313,  314. 

collateral  impeachment,  where  no  jurisdiction,  discussed,  314. 

as  where  alleged  decedent  living,  334,  315. 
burden  of  proof  is  on  party  attacking  letters,  315,  316. 
record,  or  transcript  of  record  of,  as  evidence,  316. 
Revocation  of. 

under  surrogate's  general  power  to  open,  etc.,  decree,  358. 
power  of,  specially  given  to  surrogate,  359. 
power  confined  to  our  courts,  359. 
incidental  to  other  proceedings,  360,  361. 

on  failure  to  renew  bond  on  requisition, of  creditor,  etc.,  360. 

on  failure  to  renew  bond  on  sureties'  requisition,  360. 

on  discovery  and  proof  of  will,  360,  361. 

pending  appeal  from  denial  of  probate,  361. 
summary,  on  surrogate's  own  motion,  361. 

for  failure  of  non-resident,  etc.,  to  account,  when  cited,  361. 

for  absconding,  etc.,  to  avoid  citation,  361. 

for  lying  in  jail,  in  inventory  proceeding,  361. 
on  petition  of  creditor  or  person  interested,  363-368. 

who  deemed  a  person  interested,  363. 

requisite  allegations  of  petition,  363,  363. 

permitted  on  following  grounds,  363,  364. 

for  incompetency  or  disqualification,  363. 

for  improvidence,  dishonesty,  etc.,  364. 

for  reflisal  to  obey  order  or  statute,  364. 

for  .obtaining  letters  on  false  suggestion,  364. 

citation,  when  surrogate  to  issue,  366,  367. 

hearing,  proceedings  on,  367. 

dismissing  proceeding,  notwithstanding  proof,  367. 

in  what  cases  such  dismissal  allowed,  367. 

decree  of  revocation ;  costs,  368. 
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LETTERS  OF  ADMimST'RATlON— continued. 
Betocation  of — continued. 

on  administrator's  resignation,  369,  370. 

change  of  common  law,  as  to  resignation,  369. 

surrogate's  discretion  to  entertain,  869. 

contents  of  petition,  369. 

order  to  account,  3()9. 

grounds  of  allowing,  369,  370. 

citation,  and  service  thereof,  370. 

decree  of  revocation  and  discharge,  370. 
effect  of,  37a-379. 

cessation  of  powers,  876. 

no  stay,  tliough  decree  appealed  from,  376. 

validity  of  prior  acts;  rule  at  common  law,  376,  377. 

requiring  judicial  settlement  of  account,  377. 

appointment  and  powers  of  successor,  377,  378. 

right  to  re-appointment,  378. 

action  on  removed  oflBcial's  bond,  379. 

MlSCElLANEOTJS   PROVISIONS. 

foreign,  on  estate  of  living  person,  effect  of,  319  n.  1. 
de  bonis  non.     See  Administrator  de  bonis  non. 
temporary.     See  Administrator,  Temporary. 
with  will,  annexed.     See  Administrator  with  will  annexed. 
ancillary.     See  Ancillary  Letters. 

See  Executors  and  Administrators;  Letters  Testamentary;  Sur- 
rogate's Oowrt. 

LETTERS  OP  GUARDIANSHIP: 

should  not  issue  to  non-resident  alien,  737  n.  2. 

issue  to  guardians  appointed  by  surrogate,  or  by  will,  739. 

are  essential  to  testamentary  guardian's  authority,  736. 

form  and  contents  of,  like  letters  testamentary,  etc.,  740. 

are  conclusive  evidence  of  authority,  740. 

must  be  recorded,  by  surrogate,  740. 

revocation  of,  by  surrogate,  740. 

when  to  be  made,  740. 

effect  of,  on  guardian's  powers,  740. 

accounting,  and  appointment  of  successor,  thereupon,  740. 
revocation  of,  by  death,  740. 

compelling  accounting,  etc.,  thereupon,  741. 
appeal  from  decree  revoking,  effect  of,  741. 

See  Guardian  by  Will  or  Deed  ;  Guardian,  General. 

LETTERS  OF  TRUSTEESHIP.     See  Trustee,  Testamentary. 

LETTERS  TESTAMENTARY: 
Geant  of. 

not  convertible  with  probate,  262. 
executor  nominated  in  will  entitled  to,  263. 

express  nomination,  363. 

implied  nomination,  263. 

selection  under  power,  863. 

mode  of  such  selection,  265, 
those  receiving,  deemed  one  person,  264. 
granting,  for  different  States,  264. 
when  surrogate  may  grant,  264,  265. 

on  proof  of  will  before  him,  264. 

on  establishment  of  will  by  action,  265. 

on  recording  of  foreign  will,  etc.,  265. 
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LETTERS  TESTAMENTARY— <»n«iMei. 
Grant  of — continued. 

express  renunciation  of  right  to,  365. 

mode  of,  266. 
retraction  of  express  renunciation,  266. 

time  for,  and  mode  of,  366. 

surrogate's  discreti(m  as  to,  366. 
implied  renunciation  of  right  to,  337. 

what  omissions  construed  as,  367. 

order  to  qualify,  367. 

order  declaring  renunciation,  367. 

discretion  to  grant  letters  after,-  367, 
one  not  named  in,  deemed  superseded,  267. 
form,  signing,  teste  and  recording  of,  368. 
objections  to  granting,  373,  373. 

staying  issue  of  letters  thereupon,  373. 

affidavit  to  be  filed,  373. 

specification  of,  373. 

disposition  of,  273,  373. 

in  what  cases,  obviated  by  bond,  373. 
time  how  reckoned  on  successive,  380. 
priority  among  different,  380. 
effect  of,  as  evidence,  380. 

Revocation  of. 

may  be  effected  by  action  setting  aside  probate,  357. 
under  surrogate's  general  power  to  open,  etc.,  decree,  358. 
power  of,  specially  given  to  surrogate,  359. 
incidental  to  other  proceedings,  360,  361. 

on  failure  to  renew  bond,  on  requisition  of  creditor,  etc.,  360. 

on  failure  to  renew  bond,  on  sureties'  requisition,  360. 

on  revocation  of  probate,  360. 
summary,  on  surrogate's  own  motion,  361. 

for  failure  of  non-resident,  etc.,  to  account,  when  cited,  361. 

for  absconding,  etc.,  to  avoid  citation,  361. 

for  lying  in  jail,  in  inventory  proceeding,  361. 
on  petition  of  creditor  or  person  interested,  363-368. 

who  deemed  a  person  interested,  363. 

permitted  on  following  grounds,  363-365. 

for  incompetency  or  disqualification,  363. 

for  improvidence,  dishonesty,  etc.,  364. 

for  refusal  to  obey  order  or  statute,  864. 

for  obtaining  letters  on  false  suggestion,  364. 

for  precarious  circumstances,  365. 

for  removal  from  State,  365. 

for  happening  of  contingency  named  in  will,  365. 

petition,  contents  of,  363. 

citation,  when  surrogate  to  issue,  366,  367. 

hearing,  proceedings  on,  367. 

dismissing  proceedings  notwithstanding  proof,  367. 

decree  of  revocation ;  costs,  368. 
on  executor's  resignation,  369,  370. 

change  of  common  law,  as  to  resignation,  369. 

petition,  surrogate's  discretion  to  entertain,  369. 

contents  of  petition,  369. 

order  to  account,  369. 

grounds  of  allowing,  369,  370. 

citation  and  service  thereof,  370. 

decree  of  revocation  and  discharge,  370. 
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LETTEES  TESTAMENTARY— coniOTMed:. 
Revocation  ov^continued. 
effect  of,  376-379. 

cessation  of  powers,  376. 

DO  stay,  though  decree  appealed  from,  376. 

validity  of  prior  acts ;  rule  at  common  law,  376. 

requiring  judicial  settlement  of  account,  377. 

appointment  and  powers  of  successor,  377,  378. 

on  executor's  powers  as  trustee,  378. 

action  on  removed  official's  bond,  379. 

See  Letters  of  Administration  ;  Probate  of  Will ;   WiU. 

LIMITATION: 

of  action  on  surrogate's  decree,  42  n.  3,  749. 
of  action  to  establish  will,  129. 
of  contest  of  will,  after  probate,  257.' 
short,  of  action  on  claim  rejected,  etc.,  528,  531. 
of  action  for  legacy,  578. 

of  special  proceeding  to  compel  payment  of  legacy,  585. 
of  action  for  distributive  share,  599. 

of  special  proceeding  to  compel  payment  of  such  share,  599. 
of  proceeding  to  compel  accounting,  663. 
of  time  to  appeal  from  surrogate's  court,  785. 
of  action,  generally,  by  or  against  executor,  etc.     See  Executors  and 
Administrators. 
See  Payment  of  Decedents  Debts. 
LINEAL  RELATIVES: 

right  of,  to  share  in  decedent's  assets.     See  Distribution  of  Assets. 
descent  of  real  property  to.     SeeSeir. 
LIQUIDATION : 

of  claims  against  decedent.     See  Payment  of  Decedent's  Debts. 
LOST  WILL : 

provisions  as  to,  apply  also  to  destroyed  will,  332-325. 

action  to  establish,  223. 

surrogate's  jurisdiction  to  grant  probate  of,  233. 

includes  portions  of  will,  338. 

requisites  to  proof  of,  233. 

evidence  of  former  existence  of  will,  333. 
fraudulent  destruction,  what  is,  334. 
mode  of  proving  execution  and  contents,  234. 
issuing  of  letters  on ;  where  proved  in  action,  325. 
where  proved  before  surrogate,  235. 
See  Probate  of  WiU;   WiU. 

LUNATIC.     See  Idiots,  Lunatics,  etc. 


MARRIAGE : 

when  will  impliedly  revoked  by,  195. 

MARRIED   WOMAN: 

status  of,  as  party  in  surrogate's  court,  99. 
may  be  executor  or  administrator,  370,  311. 
surviving  husband's  right  to  administer  estate  of,  399. 
surviving  husband's  right  to  personalty  of,  589,  595. 
See  Widow. 

MARSHALLING  ASSETS: 

to  pay  debts,  mode  of,  543. 

See  Payment  of  Decedent's  Pelts. 
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MISNOMEE: 

in  will,  253-254. 
MISTAKE  : 

in  proceedings,  surrogate's  power  to  cure,  120. 

in  will,  181. 
See  Will. 
MORTGAGE : 

of  decedent's  land,  payable  from  what  fund,  545. 

of  decedent's  land,  to  pay  debts,  etc.    See  Seal  Estate,  Proceedings,  dc, 
MUTUAL  WILL.    See  Will. 


NATURALIZATION : 

has  surrogate  power  of,  64. 
See  Surrogate's  Court. 
NEW  TRIAL: 

surrogate's  power  to  grant,  59,  116. 

on  appeal  from  surrogate's  court,  794. 
NEXT  OF  KIN: 

who  are,  92-96. 

as  parties  in  surrogate's  court,  92,  93. 

widow  or  husband  not,  96. 

rights  of,  in  intestate's,  estate.    See  Distribution  of  Assets. 
See  Heir. 
NOMINATION : 

of  executor,  in  will,  mode  of,  263,  264. 

of  general  guardian.     See  Guardian,  General. 

of  freeholder  to  sell,  etc.,  lands.     See  Seal  Estate,  Proceedings,  dbc. 
NON-RESIDENT : 

copy  of  will  of,  or  letters  on  estate  of,  sent  to  secretary  of  State,  239. 

executor,  when  required  to  give  bond,  269. 

alien,  cannot  be  executor  or  administrator,  270,  310. 

intestate,  surrogate's  jurisdiction  as  to.  See  Letters  of  Administration. 

testator,  surrogate's"  jurisdiction  to  prove  will  of.  See  Probate  of  Will. 
NOTICE : 

to  creditors,  to  present  claims.     See  Payment  of  DecedenVs  Debts. 
NUNCUPATIVE  WILL : 

who  may  make,  225. 

testator  must  be  in  extremis,  226. 
when  mariner  deemed  at  sea,  226. 

form  of,  and  mode  of  execution,  226. 

witnesses  necessary  to  prove,  226,  227. 

procedure  on  probate  of,  same  as  in  other  cases,  227. 
See  Probate  of  Will;  Will. 

OATH: 

official.     See  titles  of  various  officers. 
OBJECTIONS : 

to  executor,  272. 

to  account,  670. 

to  probate.     See  Pvbate  of  Will. 
See  Letters  Testamentary. 
OFFICIAL  BOND : 
Of  subrogatb. 

form  and  penalty,  380. 
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OFFICIAL  BONT)— continued. 
Of  scbbogatb — continved. 

county  clerk,  judge  of  suflSciency,  380. 
filing  and  recording,  380. 
copy  of,  evidence,  380. 
^-^-     liability  on,  881. 

for  fund  received  from  predecessor,  381,  383. 
action  on ;  leave  to  bring,  from  what  court,  383. 

affidavit  on  applying  for  such  leave,  382 

order  permitting,  383. 

proof  of  demand,  before,  383. 

defenses  to,  383. 

execution  in,  383. 

apportioning  recovery  in,  383. 
temporary  surrogate's,  380,  381. 
as  to  officer  acting  as  surrogate,  381. 

Of  surrogate's  appointees,  etc. 

administrator  of  intestate,  393,  394. 

statute  requires,  393,  394. 

form  and  condition  of,  394. 

penalty  of,  how  determined,  394. 
^ rights  and  liabilities  of  sureties  in,  391  n,  3,  394. 

special,  on  selling,  etc.,  lands,  395,  396. 

condition  and  penalty  of  such,  896. 
executor,  394,  395. 

in  general,  not  required,  394. 

when  necessary  before  letters,  394. 

provision  as  to,  in  will,  395. 

preventing  revocation  by  giving,  395. 

form  and  penalty  of,  395. 

liability  on,  395  n.  3. 

special,  on  selling,  etc.,  lands,  395,  396. 

condition  and  penalty  of  such,  396. 
administrator,  cum  testamento  annexo,  396. 

statute  requires,  396. 

requisites  of,  same  as  executor's,  896. 

effect  of  defect  in,  396. 
temporary  administrator,  396,  397. 

statute  requires,  397. 

requisites  of,  same  as  ordinary  administrator's,  397. 

need  not  recite  appointment,  397. 

presumption  in  action  on,  397. 
administrator,  de  bonis  non,  397. 

statute  requires,  397. 

requisites  of,  same  as  administrator  in  chief,  397. 
ancillary  executor  or  administrator,  897. 

statute  requires,  397. 

special  penalty  of,  397. 
general  guardian  of  property,  398. 

statute  requires,  398. 

form,  condition  and  penalty  of,  398. 

complaint  in  action  on,  398,  399. 

~ -1    liabilities  of  sureties  in,  399,  730  n.  1. 

general  guardian  of  person,  399. 

surrogate  may  require,  31)9. 

form,  condition  and  penalty  of,  399. 

liabilities  of  sureties  m,  899. 
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OFFICIAL  BO'M'D—continved. 

Of  surrogate's  appointees,  etc. — continued. 
ancillary  guardian  of  property,  399. 

need  not  be  given  here,  399. 

but  security  must  have  been  given  at  home,  399. 
guardian  by  will  or  deed,  399,  400. 

surrogate  may  require,  399,  400. 

requisites  of,  same  as  surrogate's  guardian's,  400. 

rights  and  liabilities  under,  400. 
guardian  ad  litem,  400. 

no  statute  as  to,  400. 
freeholder  selling,  etc.,  lands,  400,  401. 

statute  requires,  400,  401. 

requisites  of,  same  as  executor,  in  like  case,  401. 
testamentary  trustee,  401. 

surrogate  may  require,  when,  401. 

requisites  of,  same  as  executor's,  401. 

rights  and  liabilities  under,  401. 
provisions  generally  applicable  to,  358-398. 

form  and  execution,  generally  regulated,  385,  386. 

number  of  sureties,  386. 

deposit  of  securities  to  reduce  penalty  of,  386. 

such  securities,  how  withdrawn,  387. 

approval  and  filing,  387. 

liability  of  sureties,  where  different  letters,  388. 

effect  of  sureties'  ignorance  or  mistake,  388. 

petition  for  new  bond  or  sureties,  388,  389. 

who  may  present  such  petition,  388,  389. 

citation  on  such  petition,  389. 

effect  of  failure  so  to  renew,  389 

petition  of  sureties  to  be  released,  389. 

who  may  present  such  petition,  389. 

citation  on  such  petition,  390. 

sureties  released,  or  letters  revoked,  390. 

leave  to  bring  action  on;  conduct  thereof,  390,  391. 

action  on ;  after  execution  unsatisfied  on  decree,  391. 

.such,  to  be  in  whose  name,  391. 

sureties  in  such,  concluded  by  decree,  393. 

rights  of  surety  paying  judgment  in  such  action,  393. 

such  action  not  barred  by  defendant's  imprisonment,  393. 

defenses  in  such  action,  393. 
provisions  applicable  to  two  or  more,  393,  398. 

action   on  executor's,  administrator's  or   guardian's,  by  succes- 
sor, 393. 

for  what  causes  such  action  permitted,  393. 

recovery  therein  how  distributed,  393. 

action  on  executor's  or  administrator's,  after  revocation,  398. 

person  aggrieved  may  bring  such,  if  no  successor,  398. 

leave  to  bring  such  action,  398. 

recovery  therein,  paid  into  court,  398. 

distribution  of  such  recovery,  398. 

ORDER: 

of  surrogate,  or  surrogate's  court;  defined,  750. 

award  of  costs  by.     See  Costa  in  Surrogate's  Court. 
how  enforced.     Si^e  Enforcement  of  Decrees,  &c. 
See  Decree ;  Sv/rrogate's  Court. 
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PAETEES,  IN  SURROGATE'S  COURT: 

jurisdiction  of,  how  acquired  and  proved,  51,  53. 
who  necessary,  89. 

rules  of  equity  not  altogether  prevalent,  89. 
designations  of,  89,  90. 
various  classes  of,  enumerated  and  considered,  90-99. 

heirs  at  law,  90,  91  n.  1. 

next  of  kin,  92. 

widow  or  husband ;  are  not  next  of  kin,  96. 

creditors,  97. 

persons  interested  in  estate  or  fund,  98, 

executors  and  administrators,  99. 

married  women,  99. 

infants  and  incompetents,  100. 
death  of,  eflfect  of;  revivor  after,  100. 
intervention  of,  101. 

application  for  leave  to  make,  103. 

time  of  application,  103. 

order  permitting,  103,  103. 
guardians  ad  litem  for  infant,  103-105. 
withdrawal  of,  106. 

See  Surrogate's  Court. 

PATENT  AMBIGUITY: 

in  will,  discussed,  349. 
See  Will. 

PAYMENT  INTO  COURT: 

deposit  of  moneys,  upon,  130,  131. 
See  Deposit. 

PAYMENT  OF  DECEDENT'S  DEBTS: 
General  provisions. 

executors,  etc.,  required  to  proceed  with  due  diligence,  518. 
old  system  of  preferential  administration  described,  518  n.  1. 

action  by  creditor;  pleas  and  proceedings  therein,  518  n.  1. 

pleading  want  of  assets,  530. 
present  system ;  aims  at  equality,  531,  533. 

is  under  control  of  surrogate,  531. 
law  of  what  place  governs,  531. 
necessity  for  ascertaining  amount  of  assets,  532. 
restrictions  on  creditors'  actions  to  compel,  533,  533. 

execution  allowed  only  on  leave,  533. 

costs  not  recoverable,  except,  etc.,  533. 
Liquidation. 

notice  to  present  claims,  533. 

applying  for  leave  to  give,  533. 

permitted  after  six  months  from  letters,  533. 

contents  of,  538,  524. 

publication  of,  533,  534. 
presentation  of  claims,  524,  535 

effect  of  omitting,  524. 

what  claims  presentable,  535. 

time  of,  535. 
proof  of  claim,  536,  537. 

vouchers  demandable,  536. 

of  representative,  526,  537. 
acceptance  of  claim,  537,  538. 

when  called  in  question,  527. 
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PAYMENT  OF  DECEDENT'S  DISBTS— continued. 
Liquidation — continued. 

dispute  or  rejection  of  claim,  538. 

•what  amounts  to,  538,  539,  533. 

unreasonable,  effect  of,  unless  reference  bad,  538. 

■what  is  unreasonable,  589,  530. 

short  limitation  of  action,  in  case  of,  531. 

extent  and  application  of  such  limitation,  638. 

waiver  of  rejection,  538. 
reference  of  disputed  claim ;  oflfer  of,  580. 

■whose  duty  to  oiler,  530. 

effect  of  refusal  to  consent  to,  538,  531. 

agreement  for,  583,  534. 

approval  of  referees,  534,  535. 

entry  of  order  in  supreme  court,  534. 

form  of  order,  535. 

■what  claims  referable,  534. 

conduct  of  reference,  535,  536. 

setting  aside  or  confirming  report,  585,  586. 

compensation  of  referee,  585. 

judgment  on  report,  536. 

appeal  from  judgment,  536. 

allowing  costs  of,  530,  537. 

claimant  entitled  to  disbursements,  537  n.  1. 
compromise  of  claim,  483, 537. 

surrogate's  power  to  authorize,  587. 

what  is  a  compromise,  538. 

when  called  in  question,  538. 
Payment. 

order  of  preference  stated,  538,  539. 

at  common  law,  589. 

under  revised  statutes,  539. 

funeral  and  administration  expenses  first,  539. 

status  of  debt  not  due,  540. 

debt  in  judgment,  540. 

debt  due  representative,  540. 
preference  of  different  classes  considered,  540-543. 

debts  preferred  under  U.  S.  laws,  540. 

taxes  and  assessments,  541. 

judgments  and  decrees,  541. 

rents  on  leases,  543. 

voluntary  bonds,  543. 
from  what  fund,  543,  544. 

personalty  primarily  liable,  548. 

land  descended  liable  before  that  devised,  548. 

charge  on  land,  544. 

mortgage  debts,  545. 
compelling,  by  execution  on  judgment  against  executor,  etc.,  547. 

surrogate's  leave  for  execution  necessary,  547. 

for  what  sum  execution  may  issue,  547. 
"        to  what  claims  applicable,  548. 

time  to  apply  for  leave,  548. 

notice  of  application,  548. 

surrogate  may  require  intermediate  account,  548,  648. 

requiring  undertaking,  if  judgment  for  legacy  or  share,  549. 

order  permitting,  conclusive  evidence  of  assets,  555. 

advantages  of,  548. 

appeal  from  order  permitting,  548. 

not  allowed,  pending  appeal  from  judgment,  548. 
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PAYMENT  OF  DECEDENT'S  DEBTS— continued. 
Payment — continued. 

compelling,  by  execution  on  judgment  against  decedent,  549. 
leave  necessary,  from  court  rendering  judgment,  549. 
also  from  surrogate's  court  issuing  letters,  549. 
what  time  must  have  expired  since  death,  549,  550, 
regulations  of  application  to  court  rendering  judgment,  650. 
application  to  surrogate ;  by  petition  and  citation,  550. 
contents  of  petition,  550. 

surrogate  may  require  intermediate  account,  551,  648. 
power  of  surrogate  on  application,  551. 
decree  of  surrogate,  permitting,  551. 
compelling,  by  original  proceeding  before  surrogate,  551-556. 
after  six  months  from  letters,  551. 
contents  of  petition,  551,  552. 
citation  to  show  cause,  551. 
when  petition  dismissed,  551,  552. 
rules  as  to  claims  in  judgment,  553,  553. 
surrogate's  power,  as  to  other  claims,  554. 
burden  of  proof,  as  to  assets,  554. 
surrogate  may  require  intermediate  account,  555,  649. 
decree  conclusive  evidence  of  assets,  555. 
decree,  how  far  provisional,  555. 
docketing  and  enforcement  of  decree,  555,  556,  743. 
See  Enforcement  of  Decrees,  ttc. 
PERFECTINa  APPEAL.     See  Appeal  from  SurrogaU's  Court. 
PERPETUITY: 

creation  of,  by  will,  limited,  185,  186. 
See  Will. 
PERSON  INTERESTED: 

in  estate  or  fund,  defined,  98. 
proof  of  interest  of,  as  party,  98. 
PERSONAL  PROPERTY: 
defined,  139. 

sales  of,  by  executor,  etc.     See  Sale. 
See  Aisets. 
PETITION: 

presentation  of,  when  deemed  commencement  of  proceeding,  77. 

a  preliminary  to  citation,  77. 

allegations  in,  where  parties  unknown,  79. 

requiring  written,  87. 

verification  of,  87,  88. 

See  Surrogate's  Court. 
PLEADINGS: 

in  surrogate's  court,  form  and  verification  of,  87,  88. 
in  action  by  or  against  executor,  etc.,  471. 
POSTHUMOUS  CHILD: 

descent  of  real  property  to,  94. 
will,  impliedly  revoked  by  birth  of,  196. 
See  Eeir. 
PREFERENCE : 

of  claim  to  administration.     See  Administrator,  with  will  annexed  ; 

Letters  of  Administration. 
in  payment  of  decedent's  debts.    See  Payment  of  Decedent's  Delts  ; 
Beal  Estate,  Proceedings,  &c. 
PRESENTATION  OF  CLAIM: 

against  decedent.     See  Payment  of  Decedent's  Debts. 
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PRINCIPAL  LEGATEE: 

priority  of  right  to  administer  with  will  annexed,  286. 
See  Legacy. 

PRINTER: 

fees  of,  for  publishing  surrogate  notices,  etc.,  768. 

See  Publication. 
PRIVILEGED  COMMUNICATIONS: 

evidence  of,  in  surrogate  proceedings,  204. 

See  Evidence  ;  Prolate  of  WilL 
PROBATE  OF  HEIRSHIP  : 

origin  of  statute  relating  to,  770. 
allowed,  of  what  estates,  770. 

who  deemed  intestate,  770. 
who  may  apply  for,  771. 
what  court  has  jurisdiction  to  grant,  771. 
petition  for,  771. 
citation,  771. 

intervention  of  parties,  771. 
dismissing  proceedings,  if  contested,  771. 
proof  necessary,  771. 
decree  granting,  773. 

effect  of,  as  presumptive  evidence,  772. 

recording  of,  772. 
revoking  or  modifying  decree  of,  772,  773. 

who  may  apply  for,  772. 

limitation  of  such  application,  772. 

petition  for,  requisites  of,  772. 

requisites  of  petition,  where  heir  has  died,  etc.,  773. 

decree  of  revocation  or  modification,  774. 

recording  of  such  decree,  774. 
PROBATE  OF  WILL: 
Genbbal  provisions. 

necessity  for,  122,  128,  125. 

production  of  will  for  purposes  of,  123. 

duty  to  apply  for,  128. 

effect  of  interfering  with  estate  before,  124. 

when  not  required,  in  case  of  ancient  will,  1 25. 

protection  of  purchaser  of  land,  unless  had  in  four  years,  126. 

caveat  against,  under  revised  statutes,  136,  127. 

JUBISDICTION  OF. 

as  affected  by  mode  and  place  of  execution,  130. 
as  affected  by  residence,  and  heus  of  property,  131. 

residence  considered,  132. 

personal  property  distinguished  from  assets,  133. 

in  case  of  residents  of  the  State,  133. 

in  case  of  non-residents,  138. 

existence  of  personal  or  real  property,  as  basis  of,  133,  134. 
Application  fob. 

to  be  made  to  which  surrogate,  137-141. 
who  may  make,  141. 
to  be  by  petition.  143. 
petition;  contents  of,  143,  144. 

supplemental,  145. 
citation ;  directed  to  issue,  143. 

when  unnecessary,  145. 

contents  of,  148. 

service  of,  148. 


959 


960  INDEX. 

PROBATE  OF  yifUAj—contirmed. 
Application  for — continved. 
■who  to  be  cited  on,  145. 

where  decedent  was  married  woman,  146. 

public  administrator,  146. 

attorney-general,  146. 
intervention  of  parties  on,  146. 
death  of  party  to,  effect  of,  147, 152. 
appointing  guardians  ad  litem  on,  148. 
hearing;  general  regulations  as  to,  149-154. 

practice  on,  where  no  contest,  149,  150. 

surrogate's  duty  of  inquiry,  151. 

filing  objections,  151. 

requiring  written  pleadings,  151. 

determining  contestant's  interest,  153. 

consolidating  proceedings,  153. 

what  questions  may  be  raised  on,  153-154. 

questions  relating  to  factum  of  will,  153. 

questions  as  to  validity,  etc.,  of  will  of  personalty,  153. 

meaning  o^ factum,  154. 
evidence  on  hearing,  197-319. 

law,  existing  at  what  time,  governs,  135. 

subscribing  witnesses  to  be  examined,  197. 

proof  of  disability  of  witness,  197,  198. 

aged  and  inflrm  witnesses,  198. 

commission  to  procure,  198. 

proof  of  handwriting  when  allowed,  198,  199. 

contradicting  subscribing  witnesses,  199,  214. 

interested  persons  as  witnesses,  200,  301, 

provision  in  will,  effect  of,  on  witness's  competency,  203,  20  3. 

privileged  communications,  304. 

opinions  as  to  testator's  sanity,  205-309. 

opinions  of  medical  experts,  306,  307. 

opinions  of  subscribing  witnesses,  208. 

opinions  of  non-professional  witnesses,  209. 

order  of,  310. 

declarations  of  testator  as,  212. 

burden  of  proof,  rules  as  to,  211,  218. 

proponent's  burden  of  proof,  213,  314. 

burden  of  proof  as  to  sanity,  315,  316. 

presumptions  of  fraud,  undue  influence,  etc.,  317-219. 
summing  up ;  proponent  opens  and  closes,  327. 
decree  on,  237-334. 

must  state  whether  any  contest,  327. 

where  questions  of  validity  or  construction  raised,  327,  238. 

may  admit  part  of  will,  329. 

eflect  of,  as  to  personalty,  329,  330. 

effect  of,  as  to  realty,  330-332. 

when  surrogate  may  and  will  open,  333,  234. 

award  of  costs  by,  restricted,  763. 
Revocation  of,  on  ailbgations. 

nature  and  history  of  special  proceeding  for,  256. 
remedy  applies  to  wills  of  personalty  only,  356. 
limitation  of  the  special  proceeding,  357. 
petition  for ;  who  may  present,  357. 

allegations  of,  358. 
citation ;  to  be  served  on  whom,  358. 

service  and  return  of,  359. 
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PROBATE  OF  ^ILl,— continued. 

Revocation  of,  on  allegations — continued 
suspension  of  acts  under  will,  pending,  359. 

but  surrogate  may  permit  certain  acts,  259. 
hearing;  evidence  on,  36(i. 

testimony  of  probate-witness,  when  competent,  360. 
decree  for  or  against,  surrogate  must  make,  360. 
decree  for ;  effect  of,  as  to  realty,  360. 
notice  of,  to  be  published,  360. 
effect  of,  generally,  361. 
appeal  from,  and  its  effect,  361. 
award  of  costs  by,  restricted,  763. 
See  Will. 

PROOF : 

of  claim  against  decedent.     See  Payment  of  Decedent's  Debts. 
of  heirship.     See  Probate  of  Heirship. 
of  will.     See  Probate  of  Will. 

PUBLIC  ADMINISTRATOR: 
In  New  Yokk  codnty. 

is  an  officer  of  the  city,  not  of  the  county,  330. 
reports  monthly  to  city  comptroller,  830. 
functions  as  collector,  in  right  of  ofBce,  380. 

to  collect  and  take  charge  of  certain  intestates'  effects,  330,  331. 

five  cases  of  intestacy  enumerated,  831. 

restriction,  in  case  of  death  without  State,  or  on  foreign  vessel, 
331  n.  1. 
innkeepers,  etc.,  to  report  deaths  to,  831. 
coroners  to  report  inquests  to,  331. 
undertakers  to  report  burials  to,  831. 
to  serve  copy  of  statute  on  innkeepers,  etc.,  333. 
health  officer  to  account  to,  333. 
proceedings  by,  before  letters  or  their  equivalent,  332. 

may  pay  funeral  charges,  333. 

collect  and  preserve  estate,  333. 

take  steps  to  procure  letters,  etc.,  333. 

make  advances  to  intestate's  relatives,  333. 

seize  effects,  by  surrogate's  order,  to  prevent  waste,  etc.,  383. 

must  deliver  over  estate  to  one  producing  letters,  383. 
to  apply  to  surrogate  for  letters,  if  estate  exceeds  |100,  833. 
letters  of  administration  to,  333-336. 

notice  of  application  for,  333. 

service  of  such  notice,  333. 

when  notice  served  on  foreign  consul,  333. 

when  to  be  granted,  333. 

contents  of,  333. 

effect  of,  as  evidence,  338,  333. 

preferential  right  to,  over  creditors,  334. 

statute,  as  to  preference,  construed,  834  n.  3. 

hearing  and  contest  of  application  for,  334. 

when  refused,  and  letters  issued  to  another,  335. 

effect  of  refusal  of,  835. 

duty  of  public  administrator  on  refusal  of,  385. 
substitute  for  letters  to,  in  petty  cases,  333. 

notice  of  intention  to  administer,  333. 

service  of  such  notice,  333. 

affidavit  of  taking  administration,  to  be  filed  with  surrogate,  333. 

effect  of  such  affidavit,  or  of  copy,  384. 

61 
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PUBLIC  ADMIN  I  STRKTOTi—amtinued. 
In  New  Tobk  county — continued. 

supersedure  of  authority  of,  335,  330. 

by  letters  testamentary  to  another,  335. 

by  letters  of  administration  to  another,  335. 

when  relative  of  deoeased  may  effect,  336. 
powers,  rights,  etc.,  of,  when  fully  qualified  as  administrator,  336-338.' 

in  gejieral,  like  ordinary  administrator's,  336. 

may  sue  and  be  sued,  386. 

must  make  and  return  inventory,  336. 

sales  by.  how  conducted,  336. 

give  notice  to  creditors  to  exhibit  claims,  336,  337. 

pay  debts.  337. 

account,  after  one  year,  337. 

final  settlement  of  account,  337. 

allowances  on  such  settlement,  337. 

pay  legacies  and  shares,  337. 

pay  balance  into  treasury,  337. 

deposit  moneys  in  designated  bank,  338. 

interest  on  such  deposit  belongs  to  whom,  338. 

object  of  requiring  such  deposit,  338. 

liability  for  deposit  in  failing  bank,  338. 
commissions  of,  338. 

may  be  retained  as  preferred  claim,  338. 

but  payable  into  city  treasury,  338. 
liability  of  city  for  acts  of,  338,  339. 

such  liability  direct  and  primary,  339. 

instance  thereof;  conversion,  339. 
personal  liability  of,  in  addition,  839. 
surrender  of  papers,  money,  etc.,  to  successor,  339. 
In  Kings  cotinty. 

peculiarity  of  statute  as  to,  339,  340. 

rules  governing  ofiicer,  in  other  counties,  extended  to,  340. 

functions,  in  right  of  office,  340. 

not  only  to  collect,  but  to  administer,  340. 

in  enumerated  cases  of  intestacy,  840. 

unless  certain  relatives,  competent  and  willing,  reside  in  State, 
340. 

presumption  of  intestacy,  341. 
commissions  and  expenses  of,  341. 
letters  of  collection  to,  without  security,  341. 
In  othbb  counties. 

county  treasurer  is,  viriute  officii,  341. 
functions,  as  collector,  in  right  of  office,  341. 

to  collect  and  take  charge  of  certain  intestates'  eflects,  341.    ■ 

in  enumerated  cases  ol  intestacy,  841. 

minimum  value  of  efiects,  flOO,  341. 

restriction  in  Richmond  county,  341. 
seizure  of  effects,  on  surrogate's  oider,  to  prevent  waste,  841,  343. 
limited  powers  of,  before  letters,  34  . 
appraisal  and  inventory  of  assets,  343. 
letters  of  collection  to,  343. 

a  collector's  bond  to  be  filed  before,  343. 

notice,  of  issuing  of,  to  persons  claiming  administration,  343. 
letters  of  administration  to,  343. 

when  to  be  granted,  342. 

an  administrator's  bond  to  be  filed  before,  343. 

certified  copy  of,  sent  to  State  comptroller,  343. 
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PUBLIC  ADMINISTRATOK— cowimufi. 
In  other  codkties — continued. 

letters  of  administration  to,  343. 

effect  of,  as  authority,  343,  344. 

accounting  witliin  one  year  after,  344. 
superaedure  of  authority  of,  343. 

by  letters  testamentary  to  another,  343. 

by  letters  of  administration  to  another,  343. 

delivery  of  estate  thereupon,  343. 

validity  of  prior  acts,  343. 

compensation  and  expenses  upon,  348. 
entitled  to  expenses  and  double  commissions,  in  settling  account,344. 
to  pay  balance  into  State  treasury,  344. 

moneys  so  paid  how  obtained  by  person  entitled,  344. 

General  provisions. 

citation  to,  on  probate,  146. 
nature  and  object  of  office,  334. 
who  are  incumbents,  324. 
powers  and  duties  twofold,  334, 335. 

as  collector,  324,  335. 

as  administrator,  334. 
sales  of  property,  335. 
seizing  effects,  to  prevent  waste,  etc.,  335. 
discovery,  etc.,  of  concealed  assets,  335. 

when  permitted,  335,  336. 

subpoena  from  surrogate.  336. 

examination  of  witness,  336. 

bond  when  required  of  possessor,  336,  337. 

warrant,  in  default  of  bond,  337. 
authority;  extent  of,  337. 

is  that  of  administrator,  as  well  as  of  public  officer,  337. 

exercised  chiefly  by  virtue  of  letters,  338. 

subject  to  revocation,  337. 

controlled  by  surrogate,  338. 

how  evidenced,  328,  329. 

as  administrator  with  will  annexed,  338  n.  5. 

how  superseded.  339. 
annual  statement  to  be  published  by,  339. 

time  when  publication  required,  339. 
preferential  right  to  certain  letters,  abrogated  by  code,  338  ?i.  5. 

See  Executors  and  Administrators  ;  Letters  of  Administration. 

PUBLICATION : 

of  citation.     See  Gitntion. 

of  notice  to  present  claims  against  decedent.     See  Payment  of  Dece- 
dent's Debts. 
of  will.     See  Will' 


QUARANTINE : 

administration  of  intestate's  goods  arriving  at.    See  Public  Admin- 
istrator. 
of  widow.    See  Widow. 


REAL  ESTATE : 

defined,  with  respect  to  descent,  95. 
See  Meal  Property. 
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REAL  ESTATE,  PROCEEDINGS  TO  SELL,  Etc.  : 
Policy  of  the  statute. 

executor,  etc.,  no  power  over  land,  unless  given  by  will,  601. 
land  made  liable  for  debts,  if  personalty  insufficient,  601. 
objects  aimed  at,  by  the  statute,  601,  603. 

convenient  remedy  for  creditors,  603. 

protection  to  beir,  etc.,  603. 

security  of  purchasers,  603. 
successive  changes  noted,  603,  603. 
nature  of  proceedings,  603. 

not  an  action,  603. 

nor  a  proceeding  in  rem,  608. 
jurisdictional  facts,  rulings  as  to,  603,  604-. 
confirming  act  of  1850,  604  n.  3. 
When  allowed. 

what  property  liable  to  be  applied,  604,  605. 

real  property  of  which  decedent  died  seized,  604. 

interest  in  land  contract,  604. 

exceptions  of  property  charged,  or  exempt  from  execution,  604, 
605. 

where  title  in  question,  605  re.  1. 

husband's  curtesy  no  obstacle,  605  n.  1. 
for  what  purposes,  605. 

decedent's  debts  or  funeral  expenses,  605,  606. 

debts,  other  than  decedent's,  excluded,  605  n.  3. 

mortgage  deficiency,  605  re.  3. 

other  claims,  605  n.  3. 
Pkocobing  dkoebe. 

what  surrogate's  court  has  jurisdiction,  604. 
who  may  make  the  application,  606. 

executor  or  administrator,  606. 

certain  creditors,  606. 

not  temporary  administrator,  606. 
limitation  of  application,  606. 

three  years  extended,  if  creditor's  claim  in  suit,  607. 

filing  notice  to  procure  such  extension,  607, 608. 

recording  and  cancellation  of  such  notice,  608. 

status  of  property  during  the  three  years'  stay,  607. 
petition;  contents  of,  608,  609. 

prayer  of,  609. 

inquiry  by  surrogate,  in  order  to  frame,  609,  610. 
citation ;  when  to  issue,  610. 

contents  of;  to  whom  directed,  610. 
hearing;  before  surrogate,  610. 

intervention  of  creditors,  upon,  610,  611. 

disputed  claims  of  strangers  determinable  on,  611. 
defenses  allowed,  611. 

o£  statute  of  limitations,  as  against  debt,  611. 
jury  trial  of  question  of  fact,  613. 

is  in  surrogate's  discretion,  613. 

in  what  court  had,  613. 

order  for,  613. 

motion  for  new,  613. 

appeal  from  order  on  such  motion,  613. 
status  of  debt,  for  which  judgment  recovered,  612,  613. 

counter-claim  by  heir,  etc.,  against  such  debt,  613. 
proof  necessary  for,  613,  614. 

surrogate's  decision  as  to  sufficiency  of  assets,  conclusive,  614. 

vouchers  of  debts  to  be  filed,  614. 
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BEAL  ESTATE,  PROCEEDINGS  TO  SELL,  IEtc— continued. 
Pboctjking  decree — continued. 

decree ;  general  requisites  of,  614,  615. 

must  describe  property,  614,  615  n.  1. 

must  direct  manner  of  disposition,  615. 

must  direct  mortgage  or  lease,  if  feasible,  615. 

otherwise  must  direct  sale,  615. 

when  to  delay  sale  if  title  controverted,  616. 

executor,  etc.,  to  give  bond  before  executing,  618. 

freeholder;  when  appointed  to  execute,  619. 

bond  of  such  freeholder,  619. 

how  nominated,  619. 

vacating  his  appointment,  619. 

order  directing  execution  of,  619,  637. 

for  sale  of  partial  interest  in  land  contract,  635. 
Lease  or  mortgage. 

instead  of  sale,  if  feasible,  615. 
lease;  maximum  length  of,  616. 

effect  of,  same  as  if  by  decedent,  616. 
mortgage;  has  like  effect,  616. 
who  to  execute,  618,  619. 
Sale. 

of  distinct  parcels,  to  be  made  in  what  order,  616,  617. 

devisee  of  undivided  share  or  particular  estate,  protected  on,  617, 

618. 
like  provision  where  heir  has  aliened  such  estate,  617, 618. 
when  allowed,  pending  appeal  touching  portion  of  claims,  619,  630. 

rule  applies  where  distinct  parcels,  619. 
terms  of  credit  on,  630. 
manner,  place,  and  notice  of,  630,  631. 
who  may  not  buy  at,  631. 
report  of;  to  be  filed,  633. 
order  vacating ;  when  to  be  made,  633. 

partial  vacation,  633. 

resale  thereupon,  633. 
order  confirming;  when  to  be  made,  633. 

partial  confirmation,  633. 
can  surrogate  compel  purchaser  at,  to  complete,  633. 
of  interest  in  land  contract,  634,  635. 

to  be  made  subject  to  payments,  634. 

contents  of  terms  of  sale,  in  such  case,  635. 

bond  of  purchaser  on,  to  secure  payments,  635. 
of  part  of  interest  in  land  contract,  625. 

when  directed,  635. 

no  bond  required  on,  635. 
further,  after  partial,  637. 

CoirVETANCE. 

person  selling  must  execute,  6  33. 
must  briefly  refer  to  proceedings,  633. 
effect  of,  633,  634. 

where  land  aliened,  and  petition  for  letters  delayed  four  years  633 

else,  vests  in  grantee  decedent's  interest.  634.  ' 

bars  dower  not  assigued,  634. 

none  on  decedent's  incumbrances,  634. 

under  recording  acts,  634. 
_  conveys  crops,  634. 
of  interest  in  land  contract,  effect  of,  635. 
of  partial  interest  in  such  contract,  effect  of,  636. 
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REAL  ESTATE,  PROCEEDINGS  TO  SELL,  ^ic— continued. 
Pbocbbds. 

of  mortgage,  lease,  or  sale  to  be  paid  into  court,  636. 

that  is,  to  county  treasurer,  626. 

such  p.'iyment  exonerates  heirs,  etc.,  and  other  lands,  626,  637. 

notice  of  distributing;  to  be  published,  637. 

new  hearing,  as  to  debts,  etc.,  on  return  of,  637. 

established  debt  again  controvertible,  thereupon,  637. 
supplementary  decree;  awarding  distribution,  628. 

tenor  of,  638. 

second,  638. 

appeal  from,  628. 

must  fix  sums  to  be  paid  or  invested,  638. 

copy  of,  served  on  county  treasurer,  628. 
distribution  of;  in  following  order,  638-63'^. 

expenses  of  distribution,  etc.,  628. 

payments  due  on  land  contract,  639. 

dower  right;  extent  thereof,  639,  639  n.  1. 

petitioner's  costs,  629. 

debt  owing  to  representative,  629. 

funeral  expenses,  630. 

debts  established  by  first  decree,  630. 

debts  established  by  supplementary  decree,  630. 

surrogate  declines  to  be  controlled  in,  630  n.  2. 
widow's  dowei'-share  in,  to  be  invested,  631. 

ultimate  distribution  of  securities,  631. 
surplus ;  hearing  of  claims  to,  638. 

belongs  to  heirs,  etc.,  or  their  lienors,  630. 

husband's  share  in,  for  curtesy,  631  n,  1. 

infant's  share  in;  to  be  invested,  633. 

or,  if  less  than  $100,  deposited  in  bank,  etc.,  633. 

or  paid  to  general  guardian,  633  ».  1. 
Miscellaneous  pbovisions. 

action,  etc.,  pending,  to  sell  lands;  effect  of,  on,  633. 

surrogate  may  stay  his  proceedings,  in  such  case,  633. 

if  sale  had  thereon,  decree  deemed  applicable  to  proceeds,  633. 

surplus  on  such  sale,  when  payable  to  surrogate,  633. 

distribution  of  such  moneys  by  surrogate,  634. 
discontinuance  of,  634. 

fees  and  expenses  of  officers  selling,  635,  635  n.  1. 
compelling  judicial  settlement  of  their  account,  635. 
no  lien  on  proceeds,  for  fees,  etc.,  635  n.  1. 
death,  etc.,  of  executor  not  to  affect,  636. 
purchaser's  title  protected  against  irregularities,  636. 
form  and  disposition  of  investment  securities,  637. 
presumption  of  appointment  of  special  guardians,  637. 
action  by  heir,  etc.,  for  reimbursement,  637,  638. 

See  Payment  of  Decedenfs  Debts. 
REAL  PROPERTY: 
defined,  140. 

tax,  under  U.  S.  laws,  on  succession  to,  461. 
sales,  etc.,  of,  by  executor,  etc.      See  Beal  Estate,  Proceedings,  <&e.  ; 

Sale. 
RECORDS: 

books  for,  to  be  kept  by  suiTogate,  33. 
surrogate  must  record  will,  after  probate,  335. 

such  record,  or  a  copy,  made  evidence,  235. 
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n'ECO'RDS— continued. 

recording  copy  of  domestic  will  of  realty  in  surrogate's  office,  ! 
copy  of  record  of  ancient  will  as  evidence,  336. 
recording  will  of  realty,  in  office  of  register,  etc.,  237. 
surrogate  to  record  copy  of  will  proved  by  action,  338. 
recording  copy  of  foreign  will  in  surrogate's  office,  338,  339. 

where  will  relates  to  realty  here,  338. 

where  surrogate,  grants  ancillary  letters,  339. 
REFERENCE : 

certain  surrogates  not  to  act  as  referee,  34. 

officials  appointed  by  surrogate  not  to  act  as  referee,  31. 

surrogate's  power  to  order,  enlarged,  1 14. 

powers,  duties,  and  compensation  of  referee,  114,  115. 

of  account,  668. 

fees  of  referee  appointed  by  surrogate.     See  F.'es. 

of  claim  against  decedent.     See  Payment  of  Decedent's  Debts. 

REJECTION  OP  CLAIM: 

against  decedent.     See  Payment  of  Decedent's  Debts. 
REMOVAL  OP  CAUSE: 

pending  by  or  against  executor,  to  U.  S.  court,  473. 

RENTS: 

recovery  of,  by  executor,  etc.,  445. 

liability  of  executor,  etc.,  for,  509. 

due  ftom  decedent,  preferences  in  payment  of,  539,  543. 

accountability  of  executor,  etc.,  for,  699. 

when  assets.     See  Assets. 
RENUNCIATION: 

of  executor,  365-367. 

of  prior  right  to  administration  in  intestacy,  303. 

of  testamentary  guardianship.     See  Guardian  by  Will  or  Deed. 
REPRESENTATION: 

among  collateral  relatives,  as  to  descent,  93. 

among  collateral  relatives,  as  to  distribution,  590.  ' 

See  Distribution  of  Assets  ;  Heir. 
RESIDUARY  LEGATEE: 

priority  of  right  to  administration  with  will  annexed,  386. 


RESIGNATION: 

of  general  guardian,  etc.     See  Guardian,  So. 

of  executor  or  administrator.     See  Letters  Testamentary ;  Letters  of 
Administration. 

of  testamentary  trustee.     See  Trustee,  Testamentary. 
REVIVOR : 

of  surrogate  proceeding,  on  death  of  party,  100. 
REVOCATION: 

of  probate  of  heirship.     See  Probate  of  Heirship. 

of  probate  of  will.     See  Probate  of  Will. 

of  letters.     See  titles  of  letters. 

of  will.     See  Will. 

SALE: 

Of  pbesonal  property. 

when  executor  or  administrator  must  make,  516. 

if  necessary  to  pay  debts  or  legacies,  516. 
power  to  make,  where  not  so  necessary,  516,  517. 
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SALE — continued. 

Of  personal  propeett — continued. 
may  be  public  or  private,  517. 
terms  of  credit  on,  517. 
of  articles  in  what  order,  517. 
representative's  responsibility  on,  517. 
directed  in  will,  direction  as  to,  517. 

Op  real  property. 

administrator,  in  general,  has  no  power  as  to,  489. 

his  contract  for,  void,  489,  490. 
executor's  power  to  make,  under  will ;  nature  of,  490. 
where  he  takes  as  donee  of  power,  490. 
when  power  is  without  an  interest,  490. 
not  exercised  by  conveyance  to  legatee,  490. 
joint  authority  of  two  or  more  executors,  491. 
survival  of,  491. 
cannot  be  delegated,  491. 
must  follow  directions,  491,  492. 
whether  public  or  private,  515. 
disposition  of  proceeds,  515. 
what  land  subject  to,  515,  516. 
compounding  particular  estate,  516. 
executor  or  administrator  may  bid  in,  upon,  616. 
to  pay  debts,  etc.     See  Beal  Estate,  Proceedings,  &c. 
SATISFACTION: 

of  legacy.     See  Legacy. 
SEAL: 

of  surrogate's  court,  39. 
SECURITY  FOR  COSTS: 

applicability  of  statute  concerning,  to  surrogate's  court,  42  n.  3,  760. 
in  action  by  or  against  executor,  etc.,  476. 
SECURITY  ON  APPEAL.     See  Appeal  from  Surrogate's  Court. 
SECURITIES  : 

deposit  of.     See  Deposit. 
SERVICE: 

of  papers,  other  than  process,  mode  of,  in  surrogates'  courts,  119. 
of  mandates,  by  sheriff,  119,  120. 
of  citation.     See  Citation. 
SHERIFF : 

duty  of,  in  enforcing  decrees  and  orders.     See  Enforeiment  of  De- 
crees, <&c. 
fees  of,  for  services  in  surrogate's  court.     See  Fees. 
SPECIAL  COUNTY  JUDOE : 

when  to  act  as  surrogate,  26. 
See  Surrogate. 
SPECIAL  GUARDIAN.     See  Guardian  ad  Litem. 
SPECIAL  SURROGATE: 

when  to  act  as  surrogate,  25. 
See  Surrogate. 
SPECIFIC  LEGATEE: 

priority  of  right,  to  administration  with  will  annexed,  286. 
See  Legacy. 
STATE  TRE.\ SURER: 

surplus,  on  public  administration,  paid  to,  344. 
legacy  to  unknown  person,  paid  to,  688. 
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STATUTE  OF  DESCENT: 

provisions  of,  stated  and  construed,  91  n.  1. 
See  Heir. 
STATUTE  OP  FRAUDS: 

application  of,  to  executors  and  administrators,  496. 
STATUTE  OF  LIMITATIONS.     See  Limitation. 

STENOGRAPHER : 

duty  of,  as  to  taking  and  transcribing  minutes,  113. 
minutes  of,  to  be  bound,  114. 
salary  and  fees  of,  768. 

See  Surrogatt's  Court. 
SUBSCRIBING  WITNESS: 

to  will.     See  Probate  of  Will ;  Will ;  Witness. 
SUBSTITUTION: 

of  otlier  officer,  etc.,  for  surrogate.     See  Surrogate. 
SUPPLEMENTARY  PROCEEDINGS: 
on  money  decree,  753. 

See  Enforcement  of  Decrees,  &c. 
SUPREME  COURT: 

in  Kings  county,  when  to  act  as  surrogate,  37. 
general  jurisdiction  of,  oyer  trusts,  etc.,  137,  639. 
SURROGATE : 

may  be,  also,  county  judge,  20. 
may  be  separate  officer,  20. 
discontinuing  separate  office  of,  30. 
is  a  local  officer,  30. 
■where  to  reside,  30. 
official  designations  of,  33. 

special,  32. 

acting,  33. 

temporary,  33. 
is  a  judge,  33. 
disqualifications,  general,  33,  34. 

by  interest  or  relationship,  33. 

to  act  as  attorney,  33,  34. 

as  to  charging  for  advice,  33. 

by  reason  of  age,  34. 

waiver  of,  34. 
disqualifications,  special,  34,  35. 

to  be  counsel,  etc.,  for  or  against  certain  parties,  34. 

in  probate  or  intestacy  cases,  34,  35. 

cannot  be  waived,  34. 
substitute  for,  25-39. 

in  case  of  vacancy  or  disability,  who  is,  35-37. 

appointment  of  temporary  surrogate,  36. 

in  case  of  disqualification,  who  is,  36,  27. 

proof  of  authority  of,  27,  38. 
■     general  term  order  designating,  38. 

proceedings  where  supreme  court  or  common  pleas  is,  38. 

revoking  authority  of,  38. 

remitting  proceedings  to  surrogate's  court,  39. 

recording  proceedings  taken  before,  39. 
record  books  to  be  kept  by,  33,  34. 
custody  and  renewal  of  records  kept  by,  35. 
must  preserve  papers  filed,  35. 
must  search  records  on  request,  85. 
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SVRROQ  AT^—continiied. 

salary  of,  36,  36  «.  6. 

compensation  of  temporary  or  acting,  37. 

appointment  of  clerks  for  office  of,  30. 

fees  of.     See  Fees. 

bond  of,  and  action  thereon.     See  Official  Bond. 

See  Surrogate's  Court. 

SURROGATE'S  COURT  : 

history  of,  in  this  country,  1-18. 

is  successor  to  English  ecclesiastical  courts,  1. 

designations  of,  19. 

present,  created  by  constitution  of  1846,  19. 

relief  of,  in  populous  counties,  20. 

clerk  of,  30. 

appointment  of,  30. 

powers  of,  31. 

surrogate's  liability  for  acts  of,  31. 

disabled  to  act  in  certain  capacities,  31. 

must  search  records  on  request,  35. 

fees  of,  766. 
stenographer  of,  81. 

appointment  of,  31,  33. 

salary  and  fees  of,  33. 

duties  of,  82. 
interpreter  for,  in  Kings  county,  32. 
appraisers,  appointment  of,  by,  82. 
freeholder,  appointment  of,  by,  33. 
time  and  place  of  holding,  88. 
always  open,  38. 
seal  of,  39. 
jurisdiction  of,  in  general,  40-71. 

history  of,  40-2t3. 

is  limited,  though  a  court  of  record,  43-44,  743. 

general  section  bestowing,  44,  45. 

must  be  exercised  as  prescribed  by  statute,  45. 

when  may  be  impeached,  45-49,  743. 

who  may  impeach,  53. 

proof  of,  50. 

over  parties,  acquisition  and  proof  of,  51,  52. 

effect  of  irregularities  on,  52. 

to  admeasure  dower,  abrogated,  55. 

when  concurrent  with  other  surrogate's  court,  71,  72. 
general  powers  ot,  56-64. 

limitations  of,  56-58. 

incidental  statutory,  58-63. 

to  grant  injunction,  62. 

to  compel  discovery,  etc.,  of  assets,  62. 

to  naturalize,  64. 

incidental  non-statutory,  63,  68. 
all  proceedings  in,  are  special  proceedings,  76. 
commencement  of  special  proceedings  in,  mode  of,  76,  77. 
appearance  in,  mode  of,  85,  86. 

effect  of,  87. 
pleadings  in,  87. 

evidence  in,  general  rules  govern,  106. 
See  Surrogate. 
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SUSPENSION  : 

of  power  of  alienation  restricted,  185. 

of  absolute  ownership  restricted,  187. 

of  general  guardian.     See  Guardian,  &c. 
SUSTENANCE  : 

of  widow.     See  Widow. 

TAXES : 

on  succession,  etc.,  461. 

right  and  duty  of  executor,  etc.,  to  pay,  498. 

liability  for,  as  between  legatee  and  general  estate,  498,  499. 

on  decedent's  estate,  a  preferred  debt,  539,  541. 
See  Accountings  hy  Executors,  <&c. 
TEMPORAKY  ADMINISTRATION.     See  Administrator,  Temporary. 
TESTAMENTARY  CAPACITY  (See  Will),  171-174. 
TESTAMENTARY  GUARDIAN.     See  Qvardian  ly  Will  or  Deed. 
TESTAMENTARY  TRUSTEE.     See  Trustee,  Testamentary. 
TESTATOR,     ^ae  Probate  of  Will ;  Will. 

TRANSCRIPT; 

of  surrogate's  decree,  to  be  furnished  for  docketing,  753. 
See  Enforcement  of  Decrees,  &c. 

TRIAL : 

by  surrogate,  exceptions  on,  111-113. 
by  jury.     See  Jury  Trial. 
by  referee.     See  Beference. 

TRIAL  JUROR: 

fees  of,  for  services  in  surrogate's  court.     See  Fees. 

TRUSTEE,  TESTAMENTARY: 
Office  and  estate  of. 
defined,  277  n.  1. 

distinguished  from  executor,  277,  436. 
to  what  courts  accountable,  426. 
surrogate  has  control  over,  377,  431. 

his  power,  where  two  or  more  disagree,  433. 
acts  how  performed,  where  more  than  one,  435. 
trust  not  defeated  by  death,  443. 
disaffirming  decedent's  wrongful  acts,  448. 
Letters  to. 

cases  where  surrogate  may  grant,  limited,  278. 
ordinarily  unnecessary,  378. 
qualification  of  recipient  of,  379. 

official  oath,  379. 

security  may  be  required  from,as  if  executor(see  Official  Bond),Z19. 
force  and  effect  of,  280. 
Accounting. 

which  surrogate  has  jurisdiction  of,  645,  648. 
different  kinds  of,  646,  647. 
voluntary  intermediate,  allowed  at  any  time,  648. 
intermediate,  when  compelled,  649. 

at  whose  instance,  649. 
compulsory;  upon  trustee's  death,  651. 

where  letters  revoked,  653. 
distinguished  from  accounting  of  executors,  etc.,  652. 
history  of  statutes,  as  to  surrogate's  jurisdiction  over,  653. 
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TRUSTEE,  TESTAMENTARY— co»<i7iM«(?. 
AccoxTNTiNO — continued. 

judicial  settlement  of  account,  compulsory,  655. 

in  what  cases.  655. 

on  whose  petition,  659. 

contents  of  petition,  659. 

citation  thereupon,  660. 

allegation  of  interest,  in  petition,  660. 

defense  to  petition,  662  n.  4. 

change  of,  to  voluntary,  666. 
judicial  settlement  of  account,  voluntary,  659. 

in  what  case  allowed,  659. 

petition  by  trustee,  6(35,  665  n.  3. 

proceedings  on,  in  case  of  resignation,  665  n.  3. 

citation,  665. 

intervention  of  parties,  667. 
judicial  settlement  of  account,  667. 

order  to  account,  667. 

taking  account,  667,  668. 

examination  of  trustee,  668. 

referring  account,  668,  669. 

objecting  to  account,  670-673. 

claims  by  and  against  trustee  determinable  on,  675. 

suspension  of  statute  of  limitations,  as  to  such  claim,  677. 

disputed  claim  of  stranger  also  determinable  on,  677. 

allowing  for  property  lost,  etc.,  679. 

claims  for  services  of  trustee,  679. 

decree  on,  to  summarize  account,  683. 

effect  of  such  decree  prescribed,  688. 

direction  for  payment  and  distribution,  686. 

direction  to  deliver  unsold  chattels,  686,  687. 

direction,  to  retain  for  undetermined  claim,  687,  688. 

direction  as  to  paying  infant's  share,  688. 

opening  the  decree,  689. 

allowance  of  counsel  fee  and  expenses  on,  710. 
verification  of  account,  693. 
production  of  vouchers,  694. 
Commissions. 

rate  of,  prescribed,  701. 

allowances  for  expenses,  in  addition  to,  701,  710. 

how  apportioned  among  several  trustees,  701,  709. 

provision  in  will,  for  "  a  reasonable  compensation,''  702. 

full,  to  each  of  three,  in  large  estates,  703,  703  n.  4. 

the  common  law  did  not  allow,  703. 

statute  rate  exclusive,  704. 

unless  will  directs  otherwise,  704. 
where  trustee  also  executor,  705,  705  n.  3,  706  re.  3. 
on  income,  706,  708. 
basis  for  charging,  706. 

allowable  only  by  order,  and  on  settling  account,  708. 
where  annual  settlements,  709. 
Revocation  of  authority. 

surrogate's  jurisdiction  as  to,  limited,  371. 

when  effected  by  removal,  etc.,  as  executor,  373,  378. 

on  resignation,  373. 

for  failure  to  give  security,  373. 

on  petition  of  beneficiary,  874. 

on  what  grounds  allowed,  374,  375. 
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TRUSTEE,  TESTAMENTARY— corai/nwei. 
Revocation  op  AtrTHORiTT — continued. 

appointment  of  successor  on,  by  surrogate,  375. 

such  successor,  how  to  qualify,  376. 
eflfect  of,  376-378. 

UNDERTAKER: 

in  N.  Y.  to  report  to  public  administrator,  331. 
UNDUE  INFLUENCE : 

effect  of,  on  will  (see  Will),  174-176. 
UNITED  STATES: 

courts,  jurisdiction  of,  in  probate  and  testamentary  cases,  70. 

tax,  under  laws  of,  on  legacy,  share,  etc.,  461. 

preference  of  debts  due  under  laws  of,  539,  540. 
UNKNOWN: 

service  of  citation  where  party  or  residence  is,  83. 

disposition  of  legacy,  where  legatee  is,  688. 

VACANCY : 

in  office  of  surrogate.     See  Surrogate. 
VERIEIOATION : 

of  pleading  in  surrogate's  court,  87,  88. 

of  account  of  executor,  etc.,  693. 

of  account  of  testamentary  trustee,  693. 

of  general  guardian's  annual  account,  733. 
VOUCHERS : 

on  accounting  of  executors,  etc.,  production  of,  694. 

See  Aaoountings  iy  Executors,  &c.;   Guardian,  &c.;  Trustee,  Tes- 
tamentary. 

WAIVER : 

of  disqualification  of  surrogate,  85. 
See  Surrogate. 
WARD.     See  Guardian,  <bc. 
WIDOW : 

not  next  of  kin  to  decedent,  96. 
quarantine  of,  4(i3. 

origin  of  right,  463. 
in  what  estates,  463. 
sustenance  of,  463. 

reasonable  amount  of,  463. 
surrogate's  discretion  as  to,  463. 
does  not  include  mourning,  468. 
nor  children's  maintenance,  468. 
exemption  of  articles  for.     See  Assets. 

right  of,  to  share  in  decedent's  assets.     See  Distribution  of  Assets. 
investment  for  dower  of,  on  sale  of  land,  for  debts,  etc.      See  Seal 
Estate,  Proceedings,  t£c. 
See  Husband;  Married  Woman. 
WIGRAM: 

rules  of,  on  extrinsic  evidence,  350. 
WILL: 

Execution  of. 

formalities  of,  governed  by  law  existing  at  what  time,  134. 
formalities  of,  governed  by  law  of  what  place,  135. 
in  case  of  wills  of  realty,  135. 
in  case  of  wills  of  personalty,  185,  136. 
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WILli— continued. 

Execution  op — continued. 

animus  testandi,  essential  to,  155. 

of  conditional  will,  156. 

formalities  of,  enumerated  and  discussed,  157-167. 

subsoription  by  testator,  157-159. 

seal  unnecessary,  159, 

attestation  by  witnesses,  160,  164,  165,  167. 

pul)lication,  161-163. 

republication,  164. 

agency  of  third  person,  166. 

sequence  of,  166. 
Yaliditt. 

testator's  knowledge  of  contents,  168. 

presiimption  of  such  knowledge,  in  general,  169. 

presumption,  where  faculties  impaired,  170. 
testamentary  age,  171. 
of  will  of  married  woman,  171. 
as  affected  by  citizenship,  172. 
mental  capacity  of  testator,  173. 
delusions,  173. 

effect  of  fraud  or  undue  influence  on,  174. 
mistakes  in  will,  177-181. 
omissions  in  will,  181. 
as  affected  by  statutes  regulating  substance  of  will,  181-190. 

surrogate's  jurisdiction  to  determine  questions,  183. 

express  trusts  of  land,  183. 

trusts  to  literary  institutions,  184. 

limitation  of  charitable  bequests,  184. 

suspension  of  absolute  power  of  alienation  of  lands,  185. 

suspension  of  absolute  ownership  of  personal  property,  187. 

accumulation  of  rents  and  profits,  188. 

rigUts  of  corporations  to  take  by  will,  189. 
Intbkpeetation. 

what  law  governs,  136. 

surrogate's  power  as  to,  confined  to  probate  proceedings,  240. 

provision  relating  to  resident's  will  of  personalty,  241. 

no  direct  power  as  to  will  of  realty,  341. 
from  what  time  will  speaks,  241. 
testator's  intention;  governs,  243. 

how  collected,  in  general,  243. 
clerical  errors  correctible,  343. 
resort  to  punctuation  for,  344. 
canons  of,  enumerated,  344-348. 
extrinsic  evidence,  when  admissible  in  aid  of,  248,  348. 

direct  evidence  of  intention  not,  349. 

except  in  cases  of  equivocation,  249. 

Wigram's  rules,  249  n.  3. 
ambiguities,  patent  and  latent,  349,  254. 
use  of  peculiar  words  or  foreign  language,  250,  251. 
parol  evidence  admissible  to  test  validity,  etc.,  251. 
inquiring  into  testator's  position,  251. 
designations  of  beneficiary  or  subject-matter,  £52. 
falsa  demonstratio  non  noeet,  253. 
cases  of  adverse  claimants  to  same  gift,  353. 
Bevocation  of. 

generally  considered,  190,  197. 

of  written  will,  modes  of  direct,  191. 
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WILL — continued. 

Kbvocation  of — continued. 
by  writing,  modes  of,  191. 
by  destruction  or  cancellation,  193. 
animus  revocandi  necessary,  193. 
implied,  194-196. 

from  change  of  property,  194. 

from  subsequent  marriage,  195. 

from  subsequent  birth  of  cliild,  19fi. 
Establishment  by  action. 
jurisdiction  of,  68,  69. 
■will  of  real  or  personal  property,  138. 

where  inaccessible,  138. 

or  lost  or  destroyed,  138. 

judgment  transmitted  to  surrogate;  his  proceedings,  138. 
will  of  personal  property,  138. 

of  non-resident,  in  case  surrogate  cannot  admit,  138. 

judgment  transmitted  to  surrogate ;  his  proceedings,  138. 
will  of  real  property  situated  here,  139. 

validity,  construction,  etc.;  also  determined,  139. 

judgment  may  enjoin  adverse  claims,  139. 
limitation  applicable  to,  139. 

MiSCBLLANBOtrS   PBOVISIONS. 

deposit  and  custody  of,  73-74. 

conditional,  valid,  156. 

mutual,  valid,  156. 

certificate  to  be  indorsed  on,  after  probate,  335. 

disposition  of,  after  probate,  335. 

foreign,  wbat  is,  387,  388. 

probate  of.     See  Probnte  of  Will. 

recording  of.     See  Records. 

See  Letters  Testamentary  ;  Surrogate's  Court. 
WITNESS: 

in  surrogate's  court ;  competency  of,  107,  300. 

effect  of  provision  in  favor  of,  in  will,  107,  109,  303. 

rule  as  to  personal  transactions,  etc.,  with  deceased,  107,  108. 

disabled,  examination  of,  109-111. 

fees  of.    See  Fees. 
to  will.     See  Prolate  of  Will;  Will. 

See  Evidence. 
WRITS  AND  PROCESS: 

from  surrogate's  court,  sheriff's  duty  as  to,  119,  130. 

See  Surrogate's  Gourt. 
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